Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


f. 


.  -*x       .-■•-       »» 


THE  AMERICAN 


LAW  TIMES  EEPORTS. 


A  COLLECTION  OF 

LEADING  CASES  DECIDED  IN  THE  COURTS  OF  THE 

UNITED  STATES,  AND  COURTS  OF  LAST 

RESORT  OF  THE  SEVERAL 

STATES. 
■■••■■  '      .   » 

TOOBTHKR  WtTH 


A  DIGEST  OF  CASES  OF  VALUE  REPORTED  IN  AMERICAN 
LEGAL  PERIODICALS  DURING  THE  YEAR  1876. 


EDITED   BT 

EOWLAND  OOX. 


^  ItU  tmpojpble  hut  inprocefs  of  tiffu^  as  well  from  the  nature  of  things  ehang* 
ing,  as  corruption  of  agents^  abufes  will  grow  up :  for  which  reafon^  the  law  mufi 
be  kept  cu  a  garden^  with  frequent  diggings  weeding^  turnings  &*c.  That  which  in 
one  age  was  convenient^  and  perhaps  neceffary^  in  another  becomes  an  intolerable 
nuifancey — Roger  North. 


NEW  SERIES. -VOLUME  IIL 


NEW  YORK: 

PUBLISHED  BY   HURD  AND   HOUGHTON. 

BOSTON :  H.  O.  HOUGHTON  AND  COMPANY. 

1876. 

\Cop^ght  Secured,^ 


LfBMRY  OF  THi 
LELAND  STANFORD  «/A  UMIVEfmY. 

^mrnamlof  cahdsidok  : 

•TKBBOTYPED  AHD  FBI2CTBD  BT 
H.  a  HOVOHTON  AHD  OOMPAVT. 


TABLE  OF  OASES, 


-•-«• 


PAOS 

Adden  v.  White  Mt.  N.   H.   R 

R.  Co 78 

Ambrose  r.  Woodman  see     .     .    .  445 
Angle  V.  N.  W.  Life  Ins.  Co.  .     .  398 
Ansonia  Co.  (New  Lamp   Chim- 
ney Co.  r.)     110 

Atlanta,  &c.   R  R.  Co.  (Wilmer 
V.) 29 

Ballon  V.  Prescott ♦ .     53 

Balto.  &  P.*  R  R  Co.  v.  Reany    .  204 

Boyd  V.  Watt 524 

Bracken  v.  Johnston 537 

Bradbury  (Collins  v.)      ....     67 

Campbell  v.  Thomas 49 

Chandler  t?.  Coe 291 

Ches.  &  O.  R  R  Co.  (Duncan  v.)  194 
Chicago,  &c.  R  W.  Co.  (McKin- 

\eyv.) 279 

Citizens'  Ins.  Co.  (West  v.)  .  .  353 
Citizens'  National  Bank  v.  Smith  .  248 
City  of  Bangor  (City  of  Portland 

r.)    .    • 435 

City  of  Portland  v.  City  of  Bangor  435 
City  of  Richmond  (West.  Un.  Tel. 

Co.  t?.) 148 

Clarke  (Pentz  v.) 4 

Coe  (Chandler  v.) 291 

Collins  V.  Bradbury 67 

Com.  of  Emigration  v.  No.  Ger- 
man Lloyd 227 

Cooper.  (Marshall  v.) 514 

Cramer  v.  Lepper 332 

Crocker  v.  First  National  Bank  of 

Chetopa 350 

Cruikshank  (United  States  t^.)  .  .  206 
Curtis  (Kellogg  v,) 419 

Downey  (Pryor  v,) 68 

Doyle  (State  v.) 450 

Duncan  v.  C.  &  0.  R  R  Co.    .     .194 

Dunn  V,  Rankin  &  Co 436 

Dwight  (Snell  t7.) 560 


Eaves  (Town  of  Coloma  v.)     .     .  235 
Ezch.  Bank  of  Pittsburg  (Smith 
t;.) .427 

Faber  (Reckendorfer  v,)  ...  304 
First  Natl   Bank  of  Carlisle   r. 

Graham 501 

First    Nat'l    Bank    of    Chetopa 

(Crocker  r.) 850 

Foster,  in  re 411 

Ft.  Wayne,  &c.  R  R  Co.  (GUder- 

sleeve  v,) 118 

Fuentes  (Gaines  v,) 361 

Gaines  v.  Fuentes 361 

Gildersleeve  v.  Ft.  Wayne  &c.  R. 

R  Co 118 

Graham  (First  Nat'l  Bank  v.)  .     .  501 
Grand  Tr.  R  W.  Co.  v.  Richard- 
son    166 

Grove  V.Todd 59 

Hall  V,  Lanning 105 

Hardy  v.  Merrill 374 

Henderson  v.  Wickhara,  Mayor     .  227 

Henkelman  v.  Smith 283 

Hibernia    Sav.   Institution    (Peo- 
ple r.)   241 

Hill  V,  Inhabitants  of  Seekonk  •     .301 

Hobson  V.  Lord 257 

Humboldt  Township  v.  Long  .  .  330 
Huxford  (Sanford  v.) 23 

Inhabitants    of    Seekonk     (Hill 
V.) 301 

Jessup  (Miller  v.) 266 

Johnson's  Ex.  (Riddell  v.)  .  .  .171 
Johnston  (Bracken  v,)  ....  537 
Jones  (Sewall  v.) 120 

Kellogg  V.  Curtis 419 

Kidder  (Lieb  v,) 266 

Kimball   (Sanborn  v.)     ....     13 


IV 


TABLE  OF  CASES. 


PAGB 


King  (Wilmington  &  W.  R.  R. 

Car.) 1 

Knickerbocker     Life     Ins.     Co. 

(Thompson  v.) 370 

Lane  (Roberts  r.) 189 

Lang  (Sanborn  v,) 84 

Lanuing  (Hall  v.)       105 

Lepper  (Cramer  v.) 332 

Lewis  (Penna.  R.  R.  Co.  v.)     .     .  490 

Lieb  V.  Kidder 266 

Locke  r.  McVean 422 

Long  (Humboldt  Town  r.)  .     .     .  330 

Lord  (Hobson  v.) 257 

Lynch  (People  v.) 127 

Macumber  v,  Nichols 345 

Mali  (Roman  v.) 312 

Marcy  v.  Town  of  Oswego  .     .     .295 

Marshall  v.  Cooper 514 

Marts  V.  The  State 414 

McKinley  v.  Chicago,  &c.  R.  R. 

Co 279 

McVean  (Locke  v.) 422 

Merrill  (Hardy  v.) 374 

Miller  v.  Jessup 266 

New  Lamp  Chimney  Co.  v.  An- 
sonia  Co 110 

Nichols  (Macumber  r.)    .     .     .     .  345 

North  German  Lloyd  (Com.  of 
Emigration  v.)    .  ' 227 

N.  W.  Life  Ins.  Co.  (Angle  v.)      .  398 

Oregon,  &c.  Printing  Co.,  tn  re     .  469 

Penna.  R.  R.  Co.  v.  Lewis  .     .     .  490 

Pentz  17.  Clarke 4 

People    V.   Hib.    Sayings   Institu- 
tion       241 

V,  Lynch 127 

Portsmouth  (Rowe  r.)     .     .     .     .  482 

Prescott  (Ballou  r.) 53 

Pryor  v.  Downey 68 


PAOK 


Railroad  Co.  (Young  v.)  .  .  .  .  91 
Rankin  &  Co.  (Dunn  v.)  ...  436 
Reany  (B.  &  P.  R.  R  Co.  v.)  .  .  204 
Reckendorfer  v.  Faber  ....  304 
Reese  (United  States  v.)      ...  201 


Richardson    (Grand    Tr.    R,   W. 

Co.  v.) 166 

Riddell  v.  Johnson's  Ex'r     .     .     .171 

Roberts  v.  Lane 189 

Rogers  (State  of  Nevada  v.)     .     .  339 

Roman  v.  Mali 312 

Rowe  V.  Portsmouth 482 

Sanborn  v.  Kimball 13 

V,  Lang 84 

Sanford  v.  Huxtbrd 23 

Secor  (Taylor  v.) 266 

Sewall  V.  Jones 120 

Smith  (Citizens  Nat'l  Bank  v,)      .  248 

V.  Ex.  Bank  of  Pittsburg .  428 

(Henkelman  v.)  .     .     .     .  283 

Smith,  in  re       335 

SneU  V.  Dwight 560 

State  V,  Doyle 450 

1 (Marts  V,) 414 

State  of  Missouri,  (Welton  v.)  .     .100 
State  of  Nevada  v.  Rogers  .     .     .339 

Taylor  v.  Secor 266 

Thomas  (Campbell  v.)     ....     49 
Thompson  v.  Knickerbocker  Life 

Ins.  Co 370 

Todd  (Grove  v.) 59 

Town  of  Coloma  v.  Eaves  .     .     *  235 
Town  of  Oswego  (Marcy  v.)     .     .  295 

United  States  v.  Cruikshank     .     .  206 
V,  Reese 201 


Watt  (Boyd  v.) 524 

Welton  v.  State  of  Missouri      .     .100 
West  v.  Citizens'  Ins.  Co.     .     .     .  353 
Westerman  v.  Westerman    .     .     .142 
West.  Un.  Tel.  Co.  v.  City  of  Rich- 
mond     148 

White  Mt.  N.  H.  R.  R.  Co.  (Ad- 
den  r.)  78 

Wickham,  Mayor  (Henderson  v.)  227 
Wilmer  v,  A.  &  R.  Air  Line  R.  BL 

Co .29 

Wilmington  &  Weldon  R.  R.  Co. 

V.  King 1 

Woodmansee  (Ambrose  t;.)  .     .     .  445 


Young  V.  The  R.  R.  Co. 


91 


THB 

AMERICAN  LAW  TIMES  REPORTS : 

A  COLLECTION  OF 

LEADING  OASES 

DECIDED  IN  THE  COURTS  OP  THE  UNITED  STATES  AND  C0UBT8 

OF  FINAL  APPEAL  OF  ALL  THE   STATES. 

New  Series.  —  JANUARY,  1876.  —  Vol,  III.,  No-  1. 


SnPBBMB  COUBT  OF  THB  UNITBD  8TATB8. 

[October  Term,  1875.J 

CONTRACTS  BETWEEN  CmZENS  OF  CONFEDERATE  STATES  PAYABLE  IN 
CONFEDERATE  MONEY.  —  EVIDENCE.  —  OBLIGATION  OF  CONTRACTS- 

WILMINGTON  AND  WELDON  RAILROAD  CO.  v.  KING. 

ContiBCts  made  during  the  war  in  one  of  the  Confederate  States,  payable  in  Confeder- 
ate eorreney,  bat  not  deaiffnod  in  their  origin  to  aid  the  insunrectionaJT'  goremment, 
are  not,  because  thos  payable,  invalid  between  the  parties. 

In  actions  upon  such  contracts  evidence  as  to  the  valne  of  that  currency  at  the  time  and 
in  the  locality  where  the  contracts  were  made  is  admissible. 

A  statute  of  North  Carolina  of  March,  1866,  enacting  that  in  all  ctril  actions  *^  for  debts 
contracted  during  the  late  war,  in  which  the  nature  of  the  obligation  is  not  set  forth, 
nor  the  value  of  the  property  for  which  such  debts  were  created  is  stated,  it  shall  be 
admissible  for  either  party  to  show  on  the  trial,  by  affidavit  or  otherwise,  what  was 
the  consideration  of  the  contract;  and  that  the  jury  in  making  up  their  verdict  shall 
take  the  same  into  consideration,  and  determine  the  value  of  saia  contract  in  present 
currency,  in  the  narticdar  locality  in  wfaieh  it  is  to  be  performed,  and  render  their 
▼erdict  aooordinglv,"  in  so  far  as  the  same  authorises  the  jury  in  such  actions  upon 
the  evidence  thus  before  them  to  place  their  own  estimate  upon  the  value  of  the  con- 
tracts, instead  of  taking  the  value  stmulated  by  the  parties,  impairs  the  obligation  of 
such  contracts  and  is,  therefore,  within  the  inhibition  upon  the  state  of  the  federal 
Constitution.  Accordingly,  in  an  action  upon  a  contract  for  wood  sdd  in  that  state 
during  the  war,  at  a  price  payable  in  Confederate  cnnrency,  an  instmetion  of  the 
court  to  the  jury  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  wood 
without  reference  to  the  value  of  the  currency  stipulated  was  erroneous. 

In  error  to  the  supreme  court  of  the  State  of  North  Carolina. 
Mr.  Justice  Field  delivered  the  opinion  of  the  court. 
The  contract  between  the  defendant  and  the  plalntifiTs  testatrix,  upon 
Trhich  the  present  action  was  brought,  was  made  in  North  Carolina  dur- 
VOL.  m.  1 
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ing  the  war.  By  its  terms  the  wood  purchased  by  the  railroad  company 
was  to  be  paid  for  in  Confederate  currency.  Contracts  thus  payable,  not 
designed  in  their  origin  to  aid  the  insurrectionary  government,  are  not 
invsSid  between  the  parties.  It  was  so  held  in  the  first  case  in  which  the 
question  of  the  validity  of  such  contracts  was  presented,  that  of  Thoring- 
ton  V.  Smithy  8  Wallace,  1,  and  the  doctrine  oi  that  case  has  been  since 
affirmed  in  repeated  instances.  The  treasury  notes  of  the  Confederate 
government,  at  an  early  period  in  the  war,  in  a  great  measure  superseded 
coin  within  the  insurgent  states,  and,  though  not  made  a  legal  tender, 
constituted  the  principal  currency  in  which  the  operations  of  business 
were  there  conducted.  Great  injustice  would,  therefore,  have  followed 
any  other  decision  invalidating  transactions  otherwise  free  from  objection, 
because  of  the  reference  of  the  parties  to  those  notes  as  measures  of  value. 
Hanauer  v.  Woodruffs  15  Wallace,  448,  and  Ooii{federabe  Note  Case^  19 
lb.  566. 

But  as  those  notes  were  issued  in  large  quantities  to  meet  the  in- 
creasing demands  of  the  Confederacy,  and  as  the  probability  of  their  ul- 
timate redemption  became  constantly  less  as  the  war  progressed,  they 
necessarily  depreciated  in  value  from  month  to  month,  until  in  some  por- 
tions of  the  Confederacy,  during  the  year  1864,  the  purchasing  power  of 
from  twenty-one  to  upwards  of  forty  dollars  of  the  notes  only  equalled 
that  of  one  dollar  in  lawful  money  of  the  United  States.  When  the  war 
ended,  the  notes,  of  course,  became  worthless  and  ceased  to  be  current, 
but  contracts  made  upon  their  purchasable  quality  existed  in  large  num- 
bers throughout  the  insurgent  states.  It  was,  therefore,  manifest  that  if 
these  contracts  were  to  be  enforced  with  anything  like  justice  to  the  par- 
ties, evidence  must  be  received  as  to  the  value  of  the  notes  at  the  time 
and  in  the  locality  where  the  contracts  were  made  ;  and  in  the  principal 
case  cited  such  evidence  was  held  admissible.  Indeed,  in  no  other  mode 
could  the  contracts  as  made  by  the  parties  be  enforced.  To  have  allowed 
any  different  rule  in  estimating  the  value  of  the  contracts  and  ascertain- 
ing damages  for  their  breach,  would  have  been  to  sanction  a  plain  depart- 
ure from  the  stipulations  of  the  parties,  and  to  make  for  them  new  and 
different  contracts. 

In  the  case  at  bar  the  state  court  of  North  Carolina  declined  to  follow 
the  rule  announced  by  this  court,  and  refused  to  instruct  the  jury  that 
the  plaintiff  was  entitled  to  recover  only  the  value  of  the  currency  stipu- 
lated for  the  wood  sold,  and  instructed  them  that  he  was  entitled  to  re- 
cover the  value  of  the  wood  without  reference  to  the  value  of  that  cur- 
rency. This  was  nothing  less  than  instructing  them  that  they  might  put 
a  different  value  upon  the  property  purchased  from  that  placed  by  the 
parties  at  the  time.  In  this  ruling  the  court  obeyed  a  statute  of  the 
state,  passed  in  March,  1866,  which  enacted  '^  that  in  all  civil  actions 
which  may  arise  in  courts  of  justice  for  debts  contracted  during  the  late 
war,  in  which  the  nature  of  the  obligation  is  not  set  forth,  nor  the  value 
of  the  property  for  which  such  debts  were  created  is  stated,  it  shall  be 
admissible  for  either  party  to  show  on  the  trial,  by  affidavit  or  otherwise, 
what  was  the  consideration  of  the  contract ;  and  the  jury  in  making  up 
their  verdict  shall  take  the  same  into  consideration,  and  determine  the 
value  of  said  contract  in  present  currency,  in  the  particular  locality  in 
which  it  is  to  be  performexl,  and  render  their  verdict  accordingly." 
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This  statate,  as  constmed  by  the  oourt,  allowed  the  jury  to  place  their 
own  judgment  upon  the  Talne  of  the  contract  in  suit,  and  did  not  require 
them  to  take  the  yalue  stipulated  by  the  parties.  A  provision  of  law  of 
that  character y  by  constituting  the  jury  a  revisory  body  over  the  indiscre- 
tions and  bad  judgments  of  contracting  parties,  might  in  many  instances 
relieve  them  from  hard  bargains,  though  honestly  made  upon  an  errone- 
ous estimate  of  the  value  of  the  articles  purchased^  but  would  create  an 
insecurity  in  business  transactions  which  would  be  intolerable.  It  is 
sufficient,  however,  to  say  that  the  Constitution  of  the  United  States  inter- 
poses an  impassable  barrier  to  such  new  innovation  in  the  administration  of 
justice,  and  with  its  conservative  enei^  still  requires  contracts,  not  ill^al 
in  their  character,  to  be  enforced  as  made  by  the  parties,  even  against 
anystate  interference  with  their  terms.. 

The  extreme  depreciation  of  Confederate  currency  at.  the  time  the 
wood,  which  is  the  cause  of  the  suit,  was  purchased,  gives  a  seeming  in- 
justice to  the  result  obtained.  But  until  we  are  made  acquainted  with 
all  the  circumstances  attending  the  transaction,  we  cannot  affirm  any- 
thing on  this  point.  The  answer  alleges  that  the  wood  was  to  be  cut  by 
the  defendant  s  hands,  and  that  the  plaintiff's  testatrix  was  only  to  fur- 
nish the  trees  standing.  It  may  be  that  under  such  circumstances  the 
cost  of  felling  the  trees  and  removing  the  wood  was  nearly  equal  to  the 
value  of  the  wood  by  the  cord  as  found  by  the  jury,  which  was  fifty 
cents.  Be  that  as  it  may,  it  is  not  for  the  court  to  give  another  value  to 
the  contract  than  that  stipulated  by  the  parties,  nor  is  it  within  the  legis- 
lative competence  of  a  state  to  authorize  any  such  proceeding. 

The  judgment  of  the  supreme  court  of  North  Carolina  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Mr.  Justice  Bbadlet,  dissenting.  I  dissent  from  the  judgment  of  the 
court  in  this  case.  The  parties  never  contracted  that  the  price  to  be  paid 
for  the  wood  was  to  be  equivalent  to  any  amount  of  specie.  The  price 
contracted  for  was  one  dollar  per  cord.  Specie  at  that  time  was  worth 
twenty-one  dollars  to  one  of  Confederate  currency.  Can  it  be  supposed 
that  tne  parties  agreed  on  a  value  of  five  cents  per  cord  for  the  wood  ? 
The  suggestion  does  not  appear  to  me  to  be  reasonable.  The  truth  is,  that 
the  relation  between  Confederate  currency  and  specie  in  North  Carolina 
at  that  time  is  entirely  unsuitable  to  be  used  as  a  rule  in  estimating  the 
value  of  contracts.  Specie  could  not  be  had  at  all,  and  consequently  the 
relation  between  currency  and  specie  was  no  guide  as  to  the  value  of  cur- 
rency in  purchasing  commodities.  The  vercuct  finds  that  the  wood,  at 
the  time  of  the  contract,  was  worth  fifty  cents  in  specie  per  cord,  and  yet 
it  sold  for  a  dollar  in  currency.  This  snows  that  currency  was  equivalent 
to  fifty  cents  on  the  dollar  in  purchasing  capacity.  I  hold,  therefore, 
that  the  law  of  North  Carolina,  m  allowing  the  jury  to  estimate  the  real 
value  of  the  consideration,  in  cases  where  it  is  impossible  to  get  at  the 
true  value  of  the  money  named  in  the  contract,  is  a  most  sensible  and 
just  law. 

By  what  authority  do  we  scale  down  the  price  named  in  the  contract 
at  all?  Is  it  not  on  the  groimd  that  the  value  of  the  money  named  by 
the  parties  is  not  a  true  criterion  of  the  value  of  the  contract  ?  When 
once  we  admit  this  we  make  that  money  a  mere  oonmiodity,  and  en- 
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deavor  to  find  its  tme  value.  HoiTf,  then,  is  its  tme  value  to  be  meas- 
ured ?  Is  it  to  be  measured  only  by  the  amount  of  specie  it  would  pur^ 
chase  at  the  time,  when,  perhaps,  no  specie  existed  in  the  country  ?  Why 
not  measure  its  value  bv  the  amount  of  United  States  •  trearary  notes 
which  it  would  buy?  They  were  money,  as  well  as  specie.  But  suppose 
thev  were  not  to  be  had  in  the  market  any  more  than  specie.  Under 
such  circumstances  is  not  the  onlv  true  method  of  ascertaining  its  value 
the  purchasing  capacity  which  it  had?  I  hold  that  this  is  the  true  test, 
when,  as  stated  by  the  Legislature  of  North  Carolina  in  its  preamble  to 
the  act,  it  is  impossible  to  scale  the  value  of  Confederate  money  accu- 
rately for  all  parts  of  the  state  under  the  varying  circumstances  that 
arose.  Under  such  circumstances,  the  only  fair  mode  of  ascertaining  the 
purchasing  value  of  the  currency  used  is  to  ascertain  the  true  value  of 
the  consideration  or  thing  purdiafled.  This  is  not  to  set  aside  the  con- 
tract of  the  parties,  but  to  carry  out  their  contract.  It  is  the  proper 
method  of  ascertaining  what  their  contract  really  meant,  and  giving  it 
full  force  and  effect. 

Where  a  regular  current  ratio  exists  between  a  paper  currency  and 
specie  or  other  lawful  money,  of  course  it  ought  to  be  used  as  the  rule  to 
ascertain  the  true  value  of  contracts.  But  when  no  such  regular  market- 
able value  does  exist,  then  the  next  best  mode  of  getting  at  the  value  of 
the  contract,  or  of  the  currency  mentioned  therein,  is  to  ascertain  the 
true  value  of  the  subject  matter  about  which  the  contract  was  made. 
This  is  what  the  Legislature  of  North  Carolina  authoriaed  to  be  done,  and 
what  was  done  in  this  case. 

I  think  the  judgment  should  be  affirmed. 


COX7BT   OF   AFPBALS   OF  MARYLAND. 

(Toappev  iiiilMd.) 

BXPAIBS  IN  HOME  PORT.  —  AX7THORITY  OF  0  APT  A  IN  TO  PLEDGE 
OVHTER'S  CREDIT.  —  AUTHORITY  OF  PART  OWNER  TO  PLEDGE 
CREDIT  OF  CO-OWKER. — HOW  THE  OWinSR  OF  A  VESSEL  HAY  BE 
MADE  T.TAT^T.TB  FQB  R'^AIRS,  by  order  OF  CAPTAIN,  IN  HOME 
PORT. 

PENTZ  V.  CLARKE. 

The  captain  of  a  Tessel,  as  such,  has  no  authority  to  pledge  the  credit  of  the  owner  for 
necessary  repairs  made  at  the  home  port,  where  the  owner  resides  and  can  be  con- 
sulted, and  can  personally  interfere. 

And  the  fact  that  the  captain  is  also  a  part  owner  of  the  yessel,  gives  him  no  authority 
to  pledge  the  credit  of  his  co-owner  for  snch  repairs.  In  order  to  bind  the  owner  of 
a  yessel  for  necessary  repairs  done  at  the  home  port,  where  he  resides  and  can  person- 
ally interfere,  the  master  must  have  special  authoritjr  for  that  purpose;  or  the  owner 
must  have  held  out  the  master  as  having  such  authority;  or  he  must  have  ratified  the 
contract  after  it  was  made. 
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ApPEAli  from  the  superior  court  of  Baltimore  city. 

The  nature  of  the  case  is  stated  in  the  opinion  of  the  coort.  The 
sterner  MassachoBetts  was  purchased  in  New  York  for  $20,000,  from  A. 
J.  Richardson  by  Samuel  J.  Pentz,  and  it  was  conyeyed  to  him  and  hia 
brother,  the  appellant,  by  bill  of  sale  dated  7th  of  February,  1868,  and 
recorded  at  the  Baltimore  Custom-house  on  the  21st  of  March,  1865. 
On  the  24th  of  June,  1867,  Samuel  J.  Pentz  and  the  appellant  mort- 
gaged said  steamer  to  the  Old  Town  Sayings  Institution  of  Baltimore  to 
secure  the  sum  of  $20,000  loaned  to  Samuel.  By  bill  of  sale  dated  the 
14th  of  May,  1868,  and  recorded  the  same  day,  Samuel  J.  Pentz  con* 
yeyed  his  one  half  interest  in  the  steamer  to  Joseph  White.  Preyious  to 
this.  White  was  authorized  by  Samuel  J.  Pentz  to  take  charee  of  the 
steamer.  The  steamer  was  repaired  during  the  year  1868,  in  the  city  of 
Baltimore,  the  home  port  and  the  residence  of  the  appellant,  by  the  plain- 
tiffs at  the  instance  and  request  of  White,  who  stated  that  he  was  master 
and  part  owner  thereof,  and  that  the  appellant  was  the  other  part  owner. 
White  obtained  no  authority  from  the  appellant  to  haye  the  work  done. 
The  repairs  were  reasonable,  and  necessary  for  the  running  of  the  yessel, 
and  were  made  upon  the  credit  of  the  yessel  and  her  owners,  and  were 
charged  upon  the  books  of  the  plaintiffs  to  **  Steamer  Massachusetts  and 
owners."  A  part  of  the  bill  for  repaire  was  paid  by  White.  The  appel- 
lant testified  that  he  did  not  know  that  his  name  was  on  the  register  as 
part  owner  of  the  steamer,  until  some  two  or  three  years  after  the  bill  of 
sale  from  Richardson  was  recorded,  she  haying  been  bought  by  Samuel  J. 
Pentz,  and  that  he  neyer  exercised  any  act  of  ownership  oyer  said  yessel, 
except  the  execution  of  the  mortgage  aforesaid,  which  was  executed  by 
him  at  the  instance  and  for  the  benefit  of  his  brother  Samuel,  who  got 
the  entire  amount  of  $20,000  loaned  by  the  bank ;  that  he  neyer  took 
possession  of  said  steamer,  nor  appointed,  nor  joined  in  the  appointment 
of  officers  for  her,  nor  run  her  or  interfered  with  her  running,  nor  re- 
ceiyed  anything  from  her  earnings ;  that  Samuel  J.  Pentz  asked  hia 
permission  to  let  White  take  chai^  of  the  yessel  as  captain,  but  he  re- 
fused ;  that  his  brother  came  a  second  time  and  said  White  could  raise 
enough  money  to  pay  for  necessary  repairs  and  expenses,  and  that  he  (the 
appeDant)  would  not  be  made  responsible  for  a  dollar ;  but  he  still  re- 
fused ;  that  he  neyer  passed  a  word  with  White  about  the  yessel ;  the 
details  for  her  management  were  arranged  between  White  and  his  brother 
Samuel ;  that  he  was  not  a  party  to  it ;  the  yessel  was  entirely  under  the 
ccmtrol  of  his  brother  Samuel  and  White,  they  haying  exclusiye  posses- 
sion of  her. 

JExetftion.    The  plaintifib  offered  the  following  prayers :  — 

1.  If  the  jury  belieye  from  the  eyidence  that  J.  W.  D.  Pentz  and  Jo- 
seph White  were  joint  owners  of  the  steamer  Massachusetts,  and  that 
said  White  was  master  of  said  yessel,  and  as  such  part  owner  and  master 
did  order  the  plaintiffs  to  do  the  work  and  make  the  repairs  charged  for 
in  the  cause  of  action,  and  that  such  repairs  and  work  were  reasonably 
necessary  for  the  outfit  and  proper  management  of  said  yessel,  and  were 
made  by  the  plaintiffs,  then  their  yerdict  must  be  for  the  plaintiffs,  eyen 
though  they  find  that  said  Pentz  did  not  order  said  work  and  materials 
or  expressly  agree  to  become  responsible  for  their  payment. 
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2.  If  the  jury  believe  from  the  evidence  that  J.  W.  D.  Pentz  was 
part  owner  of  the  steamer  Massachusetts,  and  that  Joseph  White  was  the 
master  of  said  vessel,  and  as  such  did  order  and  contract  with  the  plain- 
tiffs to  do  the  work  and  make  the  repairs  on  said  vessel  charged  for  in 
the  cause  of  action,  and  that  such  repairs  and  work  were  reasonably  nec- 
essary for  the  proper  outfit  and  management  of  said  vessel,  and  were 
made  by  the  plaintiffs,  then  their  verdict  must  be  for  the  plaintiffs,  even 
though  they  find  that  said  Pentz  did  not  order  said  work  and  materials  or 
expressly  agree  to  become  responsible  for  their  payment. 

And  the  defendant  offered  the  following  prayers :  — 

1.  That  if  the  jury  find  from  the  evidence  in  the  cause  that  the  bill 
sued  upon  was  contra[cted  by  the  said  Joseph  White,  without  the  knowl- 
edge, privity,  or  consent  of  John  W.  D.  Pentz,  and  without  his  authority ; 
that  at  the  time  of  so  doing  the  said  White  was  the  registered  half  owner 
of  said  boat ;  then  plaintiffs  are  not  entitled  to  recover,  unless  the  jury 
further  find  from  the  evidence  in  the  cause  that  said  Pentz  subsequently 
ratified  the  contracting  of  said  debt  by  said  White,  and  that  there  is  no 
evidence  in  this  cause  from  which  the  jury  can  find  that  said  debt  was 
contracted  by  the  authority  of  said  Pen^,  and  with  his  knowledge,  priv- 
ity, or  consent,  or  that  said  Pentz  subsequently  ratified  the  same. 

2.  That  if  the  jury  find  from  the  evidence  in  the  cause  that  the  debt 
sued  upon  by  the  plaintiffs  was  contracted  by  the  said  White,  and  at  the 
time  of  contracting  the  same  he  was  the  master  of  said  steamer,  and  that 
the  debt  so  contracted  by  him  was  contracted  without  authority  of  said 
Pentz,  and  without  his  knowledge,  privity,  or  consent,  and  was  not  subse- 
quently ratified  by  said  Pentz,  then  the  plaintiffs  are  not  entitled  to  re- 
cover, and  that  there  is  no  evidence  in  this  cause  of  such  authority  or  sub- 
sequent ratification. 

8.  If  the  jury  find*  the  debt  offered  in  evidence,  and  that  it  was  con- 
tracted by  Joseph  White,  and  that  he  took  possession  of  said  steamer  by 
authority  of  Samuel  J.  Pentz,  and  without  any  authority  of  John  W.  D. 
Pentz,  and  that  the  latter  in  no  way  directed  or  authorized  said  White 
to  act  as  his  master  of  said  vessel,  and  that  said  White,  in  contracting 
said  debt,  did  not  contract  as  John  W.  D.  Pentz's  master  of  said  steamer, 
and  on  a  contract  with  said  Pentz,  on  orders  given  by  the  said  White  as 
for  said  Pentz.  then  the  plaintiffs  cannot  recover,  and  that  there  is  no  evi- 
dence in  this  cause  that  said  White  was  the  defendant's  master,  or  that 
he  contracted  said  debt  as  for  said  Pentz. 

4.  If  the  jury  find  the  debt  mentioned  in  plaintiffs'  bill  of  particulars, 
and  that  it  was  contracted  by  Joseph  White  at  the  city  of  Baltimore, 
and  that  said  vessel  was  registered  at  the  port  of  Baltimore,  and  that 
said  Pentz  resided  in  the  city  of  Baltimore  at  the  time  covered  by  said 
bill  of  particulars,  and  that  said  Pentz  in  nowise  ordered  or  directed  said 
repairs,  then  the  plaintifib  are  not  entitled  to  recover,  unless  Pentz  rati- 
fied subsequently  the  acts  of  said  White,  and  that  there  is  no  evidence  of 
such  ratification. 

5.  If  the  jury  shall  find  from  the  evidence  that  John  W,  D.  Pentz 
never  took  possession  of  the  steamer  Massachusetts,  and  never  exercised 
acts  of  ownership  over  her,  except  as  to  the  mortgage,  and  the  explana- 
tion thereof  given  by  him,  and  tnat  said  Pentz  never  run,  or  authorized 
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the  miming  of  said  sfceamer,  or  authorized  White  to  repair  said  steamer, 
or  appointed  officers  for  her,  then  the  plaintifb  are  not  entitled  to  recover, 
although  the  jary  may  find  that  White  ordered  said  repairs  for  siud 
steamer  on  hehalf  of  the  owners. 

6.  If  the  jury  find  that  said  steamer  was  taken  possession  of  hj  said 
White,  under  authority  from  Samuel  J.  Pentz,  and  that  said  w  hite 
acted  as  captain,  by  authority  of  himself  and  said  S.  J.  Pentz,  and  that 
said  White  contracted  the  debt  mentioned  in  evidence,  and  that  before 
White  took  charge  of  said  boat,  J.  W.  D.  Pentz  refused  to  allow  said 
vessel  to  be  run  under  his  authority,  or  so  as  to  make  him  liable  in  any 
way  whatever  for  account  of  said  vessel,  and  refused  to  be  responsible  for 
one  cent,  on  account  of  said  vessel,  then  the  plaintiffs  cannot  recover. 

The  court  (Dobbin,  J.)  granted  the  plamtiffs'  prayers  and  rejected 
those  of  the  defendant  To  this  ruling  of  the  court  the  defendant  ex- 
cepted, and  the  verdict  and  judgment  being  for  the  plaintiffs,  he  ap- 
pc^ed. 

The  cause  was  argued  before  Miller,  Alvev,  and  Robinson,  JJ.,  by  agree- 
ment of  counsel,  and  Bartol,  C.  J.,  and  Stewart,  J.,  participated  in  its 
determination. 

William  R.  Ree^e  ^  John  Carnon^  for  the  appellants.  White,  in  or- 
dering the  repairs,  acted  in  his  relation  or  capacity  as  owner,  and  not  as 
majster.  Being  himself  a  half  owner,  his  acts  must  necessarily  be  referred 
to  his  higher  capacity  as  principal  or  owner,  and  not  master.  But  for 
one  owner  to  bind  his  co-owner  for  repairs  made  at  the  home  port  where 
his  co-owner  resides,  there  must  be  express  authority  from  such  co-owner, 
or  a  holding  out  amounting  to  such  authority ;  no  such  authority  re- 
sults from  the  relation  of  co-ownership  per  se.  The  question  is  always 
one  of  agency,  to  be  found  by  the  jury.  1  Par.  Mar.  Law,  87  ;  Brodie 
V.  Howard^  84  Eng.  Com.  Law,  117  ;  Hackwood  v.  LyaU^  lb.  124 ;  Myer$ 
V.  WillUy  86  lb.  887  ;  Curling  v.  RobeHson,  49  lb.  888 ;  MUchesan  v. 
Oliver^  85  lb.  444  ;  MeCready  v.  Woodhidl^  84  Barbour,  80  ;  Milbum  v. 
Ovyther^  8  Gill,  92 ;  Elder  v.  Larrahee^  45  Maine,  594 ;  Revenn  v.  Lemg^ 
2  Paine  C.  C.  R.  202 ;  Stedman  v.  Feidler,  25  Barb.  605 ;  Morgan  v. 
Shtnuj  15  Wallace,  110 ;  Howard  v.  Odell,  1  Allen,  85. 

Tbere  is  no  evidence  in  the  case  that  John  W.  D.  Pentz  ever  gave 
White  authority  expressly  to  order  these  repairs,  or  held  White  out  as 
possessing  such  authority ;  this  disposes  of  the  whole  case. 

Both  the  plaintiffs'  pravers  are  erroneous  and  calculated  to  mislead  the 
jury,  because  they  base  the  plaintiffs'  right  to  recover  upon  White's  acts 
in  his  relation  as  master  and  not  as  owner.  And  even  if  it  be  held  that 
the  plaintiffs'  first  prayer  submits  to  the  jury  the  question  of  Pentz's  lia- 
bility by  reason  of  White's  acts  being  done  in  the  capacity  of  part  owner, 
it  is  erroneous  and  misled  the  jury,  because  they  were  not  further  in- 
structed to  find  that  Pentz  had  given  express  authority  to  White,  or  held 
him  out  as  having  such  authority  to  bind  him.  As  the  prayer  now  stands, 
the  junr  were  directed  to  find  against  Pentz,  though  tiiey  might  believe 
that  White  was  in  nowise  the  agent  of  Pentz. 

The  plaintifib'  first  prayer  is  further  erroneous  and  calculated  to  mis- 
lead the  jury,  because  it  bases  Pentz's  liability  upon  White's  relation  as 
owner  and  master  combined,  which  cobmination  of  relation  to  the  vessel 
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has  no  legal  significance  in  fixing  Pentz's  liabilifcy,  though  the  inry  may 
from  the  form  of  this  i,rayer  have  inferred  otherwiw. 

But  suppose  White  s  acts  are  not  to  be  referred  exclusively  to  his  rela- 
tion  as  owner,  but  also  as  master,  what  then  ?  Does  it  follow  that  by 
his  mere  relation  as  master  he  was  authorized  to  bind  the  g^ieral  owners^ 
irrespectiye  of  the  questions  how  he  was  appointed,  and  by  whom  he  was 
appomted,  or  the  place  where  the  repairs  were  done  ? 

The  plaintifb'  prayers,  granted  by  the  court  below,  assert  the  proposi- 
tion that  because  White  was  master,  and  ordered  repairs,  therefore  Pentz 
as  general  owner  was  responsible  for  them.  This  doctrine  of  the  liability 
of  general  owner  for  the  acts  of  the  master,  from  his  mere  relation  to 
the  yessel  as  master,  was  long  since  repudiated  by  this  court,  and  the 
law  held  otherwise.  Henderson  y.  Mayhewj  2  Gill,  393;  Stirling  ^ 
Ahrens  y.  Loud^  33  Md.  486 ;  Stirling  y.  Navassa  Phoiphate  Co.  35 
Md.  140. 

Whatever  may  have  been  the  law  heretofore,  the  whole  current  of 
modem  authority  is  to  this  point,  —  whoBe  agent  is  the  party  ordering  the 
repairs  f  The  whole  question  is  one  of  agency,  and  the  law  is  now  so 
hdd  by  the  highest  tribunals  of  this  countiy  and  Great  Britain.  Myere 
y.  Willis,  84  Eng.  Com.  Law,  103  ;  Same  y.  Same,  86  lb.  887  ;  Mteheson 
y.  Oliv&r,  86  lb.  444 ;  Bernard  y.  Aaron,  103  lb.  889 ;  Hibbs  y.  Boss, 
1  Queen's  Bench,  534  (Law  Reports)  ;  The  Troubadour,  1  Ad.  &  E.  Rep. 
303  (Law  Reports);  The  Great  Uastem,  2  lb.  88  (Law  Reports); 
Mackenzie  y.  JPooley,  34  Eng.  Law  A  Eq.  486 ;  Schooner  Freeman  y. 
Buckingham,  18  Howard,  182  ;  Thomas  y.  Osbom,  19  lb.  22 ;  Morgatis 
Assignees  y.  Shinn,  15  Wallace,  110 ;  Howard  y.  Odell,  1  Allen,  85 ; 
BlancJiard  y.  Fearing,  4  Allen,  118 ;  Webb  y.  Peiree,  1  Curtis,  104 ; 
Mayo  y.  Snow,  2  Curtis,  102 :  Macy  y.  Wheeler,  30  N.  Y.  241 ;  Bevens 
y.  Letois,  2  Paine  C.  C.  R.  202  ;  Stedman  y.  Feidler,  25  Barbour,  605  ; 
The  Fhebe,  1  Wsxe,  269. 

In  all  cases  where  the  owner  is  out  of  the  possession,  and  there  is  an 
interveninff  possession,  or  ownership  pro  hae  vice,  whether  it  be  by  formal 
charter  or  oy  verbal  hiring,  or  by  sailing  on  shares,  or  on  a  *^  lay,"  or  by 
permission  or  consent,  the  master  is  the  agent,  not  of  the  general  owners, 
but  of  the  ownership  which  is  in  possession,  managing  the  vesseL  Beeve 
v.  Davis,  28  Eng.  C.  Law,  96  ;  Bernard  v.  Aaron,  103  lb.  889 ;  Fox  v. 
Holt,  36  Conn.  R.  571 ;  4  Benedict,  297 ;  Tucker  v.  Stimson,  12  Gray, 
487 ;  Baker  v.  Huckins,  5  Gray,  596 ;  Webb  v.  Feirce,  1  Curtis,  104 ; 
Mayo  v.  Snotv,  2  lb.  102 ;  Bonzey  v.  Hopkins,  55  Maine,  98. 

The  evidence  in  this  cause  shows  that  White  was  appointed  master  by 
Samuel  J.~  Pentz.  That  he  did  not  consult  J.  W.  D.  rentz  and  obtain 
his  consent.  That  J.  W.  D.  Pentz  was  not  in  possessicm  of  the  steamer ; 
did  not  appoint  her  master ;  and  bad  nothing  to  do  with  her  running  or 
earnings.  White  therefore,  as  master,  was  not  J.  W*  D.  Pentz's  agent, 
and  did  not  bind  him. 

But  even  if  White  was  master,  he  is  not  the  general  agent  of  the 
owners.    1  Parsons  Mar.  Law,  380. 

As  such  master  he  is  not  authorized,  without  express  authority  from 
the  owners,  to  bind  them  by  ordering  repairs  at  the  home  port,  where 
the  owners  reside.    1  Parsons  Mar.  Law,  380,  881,  382,  388,  note; 
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Jordan  v.  Young,  87  Maine,  276,  280 ;  Hlder  y.  Larrabee,  45  lb.  594 ; 
Byer  v.  Snow^  47  lb.  257 ;  Woodruff  v.  Stetson^  81  Conn.  61 ;  Fox  v. 
Molt^  86  Conn.  571;  4  Benedict,  296-7;  Gager  v.  Babeoek^  48  New 
York,  154 ;  JUiteheson  y.  Oliver,  85  Eng.  C.  L.  445  ;  The  Cheat  Eaetem, 
2  Adm.  &  E.  Bep.  96,  Law  Beports,  1867,  1869 ;  Arthur  y.  Barton,  6 
Meeaon  &  Welsby,  136 ;  Taylor  v.  Steamer  Commonwealth,  U.  S.  Dia- 
trict  Conrt  E.  D.  MisBouri,  reported  in  voL  20,  No.  9,  Int  Bev.  Becord, 
Angoat  Slat,  1874. 

The  plaintiffa'  prayera  are  radically  defective.  Becauae  they  blend 
White's  two  capacitiea,  aa  owner  and  maater,  together ;  they  ignore  the 
question  of  agency,  whether  White  acted  aa  maater  or  owner ;  they  ignore 
tiie  &ct  that  the  repairs  were  made  at  the  home  port ;  and  they  ignore 
the  facts  ahowing  that  Pentz  waa  out  of  poaaeaaion,  and  that  White  had 
ezduaive  poaaeaaion  of  the  veaael. 

Frederick  T.  Baker  ^  John  M.  Carter,  for  the  appellees.  This  is 
clearly  not  a  caae  of  ownership  pro  hoe  vice,  even  from  the  appellant's 
own  testimony.  To  create  this  relation  there  must  be  a  transfer  or 
conv^anoe  of  some  aort  from  the  l^al  owner  to  the  owner  pro  hoc 
vice,  and  that  arrangement,  or  the  fact  that  it  eriats,  must  be  known  to 
the  material-man  to  exempt  the  le^al  owner  from  responsibility  for  neo> 
eaaary  repaira.  Saxton  v.  Beed,  Hill  &  Denio  N.  Y.  Supt.  Ct.  Bep. 
828. 

White'a  relation  to  the  veaael  was  that  of  mana^ng  owner  and  master* 
The  appellant,  in  his.testimony,  aaya  he  waa  very  aeldom  on  board  of  her. 
took  no  intereat  in  her,  and  did  not  know  ahe  needed  repairs. 

The  appellees'  prayera  were  properly  granted,  whether  White  be  con- 
flidered  aa  maater,  or  maater  and  managing  owner.  In  either  caae.  White 
was  agent  of  the  co-owner,  and  could  bmd  him  for  neceaaary  repairs  to  the 
veaael,  even  at  the  home  port. 

The  firat  prayer  aaaerta  that  the  appellant  having  been  ahown  to  be  co- 
owner  of  the  veaael.  White  the  other  co-owner  and  maater,  ihe  repairs  to 
have  been  ordered  by  White  a$  9uch  co-^oumer  and  matter ^  and  to  have 
been  neceaaary  for  the  running  of  the  veaael,  therefore  the  plaintiffa  were 
entitled  to  recover,  although  no  apecial  authority  from  the  appellant  may 
have  been  ahown. 

A  co-owner,  by  ordering  repaira  and  other  neceaaariea  for  the  employ- 
ment of  a  ahip,  may  render  hia  co-ownera  liable,  unleaa  their  Liability  oe 
ezpresaly  provided  againat.  Abbott  on  Shipping,  marg.  p.  105;  Shemer- 
horn  T.  JUoi$ie$,  7  Johnaon,  810 ;  Muldon  v.  Whitlock,  1  Cowen,  290 ; 
King  v.  Louny,  20  Barbour,  582  ;  Hardy  v.  Sproule,  29  Maine,  258. 

The  managing  owner  and  master  is  agent  for  the  oo-owneta  in  order- 
ing neceaaary  repaira.  Paraona'  Maritime  Law,  97,  8-9  ;  Barker  v.  Bxgh- 
ley,  109  E.  C.  L.  B.  27  ;   WhUwell  v.  Ferrin,  98  lb.  412. 

E^Mciaily  ia  this  the  caae  in  the  abaence  of  any  known  diaeent,  and 
thia  authority  extends  to  the  home  port.  Story's  Agency,  sec.  40 ;  Coll- 
yer  on  Partnerahip,  aec.  1226  ;  James  v.  Bixby,  11  Maaa.  84 ;  Baweon  v. 
Leake,  Dowling  &  Byland  N.  P.  C.  52 ;  Parsons  on  Shipping  &  Adm. 
aec.  100. 

^  The  aecond  prayer  differa  from  the  firat  in  that  it  deals  with  White  in 
his  relation  as  master  only.    The  owners  of  a  veaael  are  liable  for  nece»* 
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sary  repairs  furnished  upon  the  order  of  the  master,  unless  it  be  shown 
that  the  master  had  no  authority  to  order  them,  and  that  the  parties  fur- 
nishing had  knowledge  of  the  want  of  authority.  Story's  Agency,  sec. 
298  ;  1  Eent*s  Com.  mai^.  p.  156  ;  Bich  y.  Coe^  Cowper,  686  ;  Glendon 
V.  Tineler,  Holt's  N.  P.  C.  586;  Holer  oft  v.  EalbeH,  16  Ind.  268;  Mc- 
Oready  y.  2%om€,  49  Barbour,  440 ;  JSenahaw  y.  Itollinff$^  5  Louisiana, 
385  ;  0-lading  y.  0-eorgej  8  Grant's  Cases,  290 ;  Wtmor  v.  Haddock^  64 
Penn.  281. 

The  master,  as  such,  is  agent  for  the  owners  of  a  Yessel,  and  has  power 
to  bind  them  for  necessary  repairs,  unless  his  power  has  been  in  some  way 
suspended  or  restricted,  and  that  suspension  or  restriction  brought  home 
to  the  creditor.  And  this  authority  extends  to  the  home  port.  Conk* 
Un's  Admiralty,  78-4-5  ;  Abbott  on  Shipping,  marg.  p.  184 ;  Provost  v. 
Patching  5  Selden,  285 ;  Holcroft  y.  HMertj  16  Ind.  258 ;  Musion  y. 
Fales,  16  Mass.  835. 

Robinson,  J.,  deliyered  the  opinion  of  the  court. 

This  suit  was  brought  against  the  appellant,  part  owner  of  the  steamer 
Maaiochusetts^  for  work  done  and  materials  furnished  by  the  appellees,  in 
repairing  said  steamer,  in  the  city  of  Baltimore,  the  home  port,  where  the 
appellant  resided. 

The  eyidence  shows  the  repairs  were  necessary,  and  that  they  were 
done  upon  the  order  of  the  captain,  who  was  also  at  the  time  part  owner 
of  the  steamer,  but  without  any  authority  from  the  appellant.  The 
main  question  presented  by  the  record  is,  whether  the  captain  had  the  au- 
thority under  such  circumstances,  to  pledge  the  credit  of  the  appellant  for 
the  repairs  thus  ordered  ?  It  is  a  question  of  importance  to  the  commer- 
cial interests,  and  it  is  to  be  r^retted  that  the  qecisions  in  this  country 
are  so  conflicting.  Without  examining  at  length  the  many  cases  in  which 
this  question  has  been  considered,,  it  is  sufficient  to  say,  that  in  some 
states  it  has  been  held,  that  the  relation  of  master  and  owner,  per  m, 
confers  upon  the  former  authority  to  bind  the  latter  for  necessary  repairs, 
either  in  a  foreign  port^  or  in  the  home  port  where  the  owner  resides. 
Chlading  y.  Q-eorge^  8  Grant's  Cases,  290 ;  Winsor  y.  Maddoeky  64  Penn. 
281 ;  Mo  Oready  y.  Thome,  49  Barbour,  488  ;  Provost  y.  Patchin,  6  Sel- 
den,  285. 

In  other  states  this  authority  has  been  limited  to  a  foreign  port,  or  to 
the  home  port  where  the  owner  did  not  reside,  and  was  not  within  easy 
access  of  the  master.  Jordan  y.  Young,  87  Maine,  276  ;  Elder  y.  2^r- 
rabee,  45  lb.  594 ;  Woodruff  y.  Stetson,  81  Conn.  61 ;  Fox  y.  Holt,  86 
Conn.  571 ;  Taylor  y.  Steamer  Commonwealth,  U.  S.  District  Missouri, 
Int.  Key.  Rec.  Aug.  81, 1874 ;  Parsons  Mar.  Law,  880-888,  note. 

In  England,  whateyer  may  haye  been  the  rule  laid  down  by  the  earlier 
pases,  all  the  later  decisions  hold,  that  no  such  authority  arises  from  the 
relation  of  master  and  owner,  per  se;  and  that  in  order  to  bind  the 
owner  for  necessary  repairs  done  at  the  home  port,  the  master  must  haye 
special  authority  for  that  purpose ;  or  the  owner  must  haye  held  out  the 
master  as  haying  such  authority ;  or  he  must  haye  ratified  the  contract 
after  it  was  made. ' 

In  Arthur  y.  Barton,  6  Mees.  &  Wels.  142,  Lord  Abinger,  C.  B. 
said:  — 
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^^  Under  the  general  authority  which  the  master  of  a  ship  has,  he  may 
make  contracts,  and  do  all  things  necessary  for  the  due  and  proper  prose- 
cation  of  the  voyage  in  which  the  ship  is  engaged.  But  this  authority 
does  not  usually  extend  to  cases  where  the  owner  can  himself  personally 
interfere,  as  in  the  home  port,  or  in  a  port  in  which  he  has  beforehand  ap- 
pointed an  agent,  who  can  personally  mterf ere  to  do  the  thing  required* 
Therefore,  if  the  owner,  or  his  general  agent,  be  at  the  port,  or  so  near 
to  it  as  to  be  reasonably  expected  to  interfere  personally,  the  master  cannot, 
nnless  specially  authorized,  or  unless  there  be  some  usual  custom  of  trade 
warranting  it,  pledge  the  owner's  credit  at  all,  but  must  leave  it  to  him, 
or  to  his  agent,  to  do  whatis  neoeaaarv. 

The  rule  thus  laid  down  was  fully  approved  and  sanctioned  by  the 
Court  of  Common  Pleas,  in  Gunn  v.  Roberts^  9  Com.  Pleas,  881  (Law 
Rep.),  in  which  it  was  held,  that  the  master  had  no  authority  to  bind  the 
owner  for  necessary  repairs,  either  at  the  home  port  where  he  resided,  or 
at  a  foreign  port  at  which  the  owner  had  an  agent  appointed  for  that  pur- 
pose. In  that  case,  as  in  this,  it  was  contended  that  the  captain  was  the 
general  agent  of  the  owner;  but,  Brett,  J.,  said,  ^^  That  proposition  cannot 
be  supported  in  the  fullest  sense  of  the  terms  in  which  it  was  stated. 
The  captain  has  authority  to  bind  the  owners  to  pay  for  supplies,  or  repay 
money  advanced,  only  when  the  necessity  of  the  case  cnves  him  that  au- 
tho4.  In  order  J  give  rise  to  that^uthority,  it  L  for  many  years 
been  recognized  that  two  things  are  necessary:  first,  it  must  appear  that 
the  money  borrowed  or  goods  supplied  were  necessary  for  the  use  of  the 
ship ;  secondly,  it  must  he  diown  also  that  it  was  reasonably  necessary 
that  the  captain  should  obtain  or  order  them  on  the  owner's  credit.  If 
the  captain  be  in  a  foreign  port,  and  the  owner  is  not  there,  and  there  is 
no  agent  of  his  there,  and  the  captain  has  not  himself  been  put  in  funds 
by  the  owner,  then  it  may  be  reasonably  necessary  that  he  should  order 
supplies  on  the  owner's  credit  for  the  necessary  purposes  of  the  ship ;  but 
if  he  is  in  port  in  the  owner's  country,  and  the  owner  is  there  with  means 
to  pay  for  goods,  or  credit  to  order  them  for  himself,  the  owner  is -the 
master  of  affairs,  and  there  is  no  necessity  for  the  captain  to  order  them, 
or  to  pledge  the  owner's  credit,  and  so  there  is  no  necessity  for  the  cap- 
tain's making  a  contract  to  bind  the  owner." 

^^  The  leading  case  on  the  subject  is  Arthur  v.  Barton^  and  the  opinion 
there  expressed  by  Lord  Abinger,  as  a  summary  of  all  the  previous  au- 
thorities, has  always  been  held  as  a  correct  expression  of  the  law." 

The  justice  further  says :  ^^  McLachlan,  in  his  work  on  Merchant  Ship- 
ping, 131,  correctly  stat^  the  law  as  follows :  *  As  appears  from  those  early 
cases,  but  especially  the  last,  there  are  well  defined  limits  to  the  exercise 
of  this  authority  on  the  ^g%xt  of  the  master.  Firsts  in  cases  where  the 
owner  or  his  agent  is  at  the  port  of  the  ship's  anchorage,  or  so  near  to  it 
as  to  be  reasonably  expected  to  interfere  personally,  the  master  cannot, 
without  special  authority  for  the  purpose,  pledge  the  owner's  credit  for 
the  ship's  necessities.' " 

We  nave  quoted  at  length  from  the  opinion  of  the  court  in  this  case, 
because  it  is  tiie  latest  decision  in  England,  and  states  correctly,  we  think, 
the  law  on  the  subject.  After  all,  this  question  as  to  the  authority  of  the 
captain  to  pledge  the  credit  of  the  owner  for  necessary  repairs  and  sup- 
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I,  I  •  - 

plies,  rests  upon  and  must  be  determined  by  the  general  principles  which 
govern  the  law  of  agency.  To  a  certain  extent  at  least,  the  captain  is 
and  must  be  treated  necessarily  as  the  agent  of  the  owner,  and  as  such, 
clothed  with  authority  to  do  whatever  may  be  conndered  fairly  to  be 
within  the  scope  of  his  appointment.  He  must  of  course  have  the  power 
to  do  whatever  may  be  neceisarjf  to  enable  him  to  prosecute  the  voyage. 
If  he  should  be  in  a  foreign  port  and  repairs  are  necessary  to  be  done,  and 
the  owner  is  not  there,  and  has  no  agent  there  authorized  to  act  for  him, 
the  captain  must,  from  the  necessity  of  his  position,  be  considered  as  hav- 
ing the  authority  to  order  such  repairs  to  be  done.  But  in  the  home  port, 
where  the  owner  resides,  where  he  can  be  consulted,  and  where  he  can 
personally  interfere,  no  such  necessity  exists,  and  there  is  no  reason  why 
the  captain  should  pledge  his  credit  even  for  necessary  repairs,  without 
special  authority  for  that  purpose. 

If  then  the  captain,  as  such,  had  no  authority  in  this  case  to  pledge 
the  credit  of  the  appellant  for  the  work  done  and  materials  furnished,  does 
the  fact  that  he  was  part  owner  at  the  time  confer  upon  him  any  greater 
authority  ?  This  question,  as  well  as  the  question  in  regard  to  the  power 
of  the  captain,  depends  upon  the  fact  as  to  whether  he  was  authorised  by 
his  co-owner  to  pledge  the  credit  of  the  latter.  In  other  words,  it  depen(u 
upon  the  question  of  agency.  In  Brodie  v.  Hatvardy  84  Eng.  Com.  Law, 
109,  Jervis,  C.  J.,  says :  — 

*^  I  think  it  is  now  perfectly  well  understood  that  these  and  all  similar 
cases  depend  upon  the  question,  with  whom  was  the  contract  made ;  and 
that  again  depends  upon  the  question  of  principal  and  agent,  — -  was  the 
party  who  gave  the  order  for  the  repairs  the  agent  of  the  party  sought  to  be 
charged  ?  Before  we  consider  that,  it  may  be  as  well  to  understand  what 
is  the  position  of  ^  part  owners '  of  a  vessel.  They  may  be  partners  gen- 
erally, or  partners  in  a  particular  adventure ;  but  that  they  are  not  neces- 
sarily partners  is  clearly  determined  by  the  case  of  Hdme  v.  Smithy  7 
Bing.  709.  A  part  owner,  therefore,  has  not  a  general  authority  to  bind 
his  co-owners." 

Williams,  J. :  ^^  I  am  of  the  same  opinion.  It  is  well  established  that 
part  owners  of  a  ship  are  not  in  the  position  of  ordinary  partners." 

But  although  the  mere  relation  of  co-owners  does  not  confer  this  au- 
thority, yet  it  may  be  implied  from  the  acts  and  conduct  of  the  parties. 
As  for  instance  where  the  co-owner,  upon  whose  order  the  materials  have 
been  furnished  and  the  work  done,  has  been  held  out  by  the  other  co- 
owner  as  having  such  authority,  or  where  by  previous  dealings  such  au- 
thority has  been  recognized. 

From  what  we  have  said,  it  follows,  that  the  court  erred  in  granting 
the  plaintiffs'  prayers.  We  find  no  error  in  the  refusal  to  grant  the  de- 
fen(umt's  prayers.  Although  the  captain  in  this  case  had  no  ex^Hress  au- 
thority from  the  appellant  to  order  these  repairs,  yet  if  the  latter  subse- 
quently ratified  the  contract  thus  made,  the  pUintifb  were  entitled  to 
recover.  As  the  case  will  be  remanded  for  a  new  trial,  we  do  not  prcqxise 
to  comment  upon  the  evidence  tending  to  prove  such  ratification  on  the 
part  of  the  appellant.  It  is  sufficient  to  say  there  was  evidence  on  this 
subject,  which  ought  to  have  been  submitted  to  the  jury. 

The  proposition  of  law  embraced  in  the  third  prayer  may  be  correct  in 
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itself,  bat  has  no  application  to  the  facts  in  this  case.  The  question  here 
is  not  whether  White  was  the  captain  of  the  appellant,  a  registered  part 
owner,  or  the  captain  of  an  owner  ^o  hoc  vice^  or  the  captain  of  a  charter 
party,  and  this  prayer,  which  is  based  upon  the  decision  in  MitcheBon  y. 
Oliver^  85  Eng.  C!om.  Law,  419,  has  no  application  here. 

The  fonrth,  fifth,  and  sixth  prayers  were  also  properly  refused.  The 
defendant  was  the  registered  owner  of  one  half  of  this  steamer,  and  by  his 
solemn  deed  of  mortgage  executed  more  than  two  years  after  the  registrar 
tion,  he  again  declaim  himself  as  part  owner.  So  far  then  as  these  plain- 
tifb  are  concerned  he  must  be  considered  as  part  owner,  regardless  of  any 
pivate  understanding  between  himself  and  his  brother  to  the  contrary. 
Maying  thus  held  himself  out  to  the  public  as  part  owner,  if  he  permitted, 
or  suffered  White  to  assume,  and  remain  in  charge  of  the  steamer  as 
captun,  the  latter  must  be  treated,  in  a  suit  by  third  parties,  as  the  cap- 
tain in  charge,  by  and  with  the  jmvi^y  and  consent  of  the  appellant.  And 
although  as  captain  he  had  no  authority  to  pledge  the  credit  of  the  appel- 
lant for  the  work  done  and  materials  furnished  by  the  appellees,  yet  he 
will  be  held  liable,  if  by  his  acts  and  conduct  he  has  ratined  the  contract 
thus  made  by  the  captiun. 

What  will  amount  to  a  ratification,  must  depend  upon  the  facts  and 
circumstances  of  the  particular  case.  In  speaking  of  the  ratification  of 
unauthorized  acts  of  agents  tins  court,  in  Maddox  y.  Bevam^  et  al.  89 
Md.497,  said:  — 

*^  In  many  cases  it  may  be  inferr^  from  his  receiying  and  holding  the 
fruits  of  the  contract.  Long  acquiescence  also,  without  objection,  and 
eyen  silence  of  the  principal,  will,  in  many  cases,  amount  to  a  conclusiye 
presumption  of  the  ratification  of  an  unauthorized  act,  especially  where 
sndi  aoquiescenoe  is  not  otherwise  to  be  accounted  for,  or  9ueh  eilenee  is 
either  oontrary  to  the  duty  of  the  principal  or  has  a  tendency  to  mislead 
the  agent."  Judgment  reverned^  and  new  triat  awarded. 


SUFBBMB  OOUBT  OF  MAINB. 

(To  appear  in  64  Me.) 

HOW    AJSn}    ¥0&   WHAT    0AT7SES  AS  ATTOBKET    DI8BABBBD.  —  *^  GOOD 

MOBAL    CHABAOTBB.'? 

SAXBOBN,  Petitioner  for  Penobiooi  Coanty  Bar,  v.  KIMBALL. 

An  attomej  at  law  is  an  officer  of  the  court,  and  maj  be  removed  from  office  for  mis- 
conduct, ascertained  and  determmed  hy  the  court  after  an  opportunity  to  be  heard 
hae  been  afforded. 

The  atatote  makes  '*  a  eood  mond  character  "  a  prerequisite  of  adndssioa  to  the  bar;  and 
iHien  an  attorney  at  Etw  has  forfeited  his  claim  to  such  character  hy  such  misconduct, 
professional  or  non-professional,  in  or  out  of  court,  as  renders  him  unworthy  to  associate 
with  gentlemen,  and  unfit  and  unsafe  to  be  intrusted  with  the  powers,  duties,  and  respon- 
sibilities of  the  le^  profession,  the  court  may  deprire  him  of  the  power  and  opportu- 
ox^  to  do  farther  injiuy  under  the  coloar  of  his  profession  by  removing  him  from  the  bar. 
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The  eyidence  in  thii  case  conclauTely  establishes  the  alle^tion  in  the  motbn  that 
'*  the  respondent  does  not  possess  a  good  moral  character,  '  in  that  it  shows  that  he 
has  committed  a  fraud  upon  the  court,  violated  his  professional  oath  and  doty,  con- 
ducted dishonestly  in  his  private  dealings,  and  disregarded  the  proprieties  and  civilities 
due  to  other  members  of  the  profession. 

B7  admitting  the  respondent  to  the  bar  the  conrt  held  him  out  to  the  public  as  worthy  of 
confidence  and  patronage  in  the  line  of  his  profession.  In  view  ot  the  power  of  re- 
moval vested  in  the  court,  to  allow  the  respondent  to  continue  to  exercise  his  pro- 
fession after  he  has  been  thus  proved  to  be  unworthy  of  his  office,  would  be  indirectly 
to  involve  the  court  in  the  responsibility  of  his  acts.  And  further,  after  the  disclos- 
ures in  this  case,  the  court  cannot  forbear  to  pronounce  the  judgment  of  removal 
from  office  against  the  respondent  without  abdicating  the  high  trust  which  the  law  con- 
fides to  it  in  this  behalf,  and  rendering  that  a  nullity. 

The  respondent  has  been  pardoned  for  the  forgery  of  which  he  was  convicted  and  for 
which  he  was  confined  in  the  state  prison ;  but  the  instrument  forged  was  a  deposi- 
tion nsed  in  a  cause  before  this  court ;  and  though  the  pardon  purged  him  of  the 
offence  of  which  he  was  convicted,  it  did  not  affect  the  crime  of  the  violation  of  his 
professional  oath  and  duty,  nor  relieve  him  from  the  penalty  of  removal  from  the  bar 
tor  this  misconduct. 

On  report.  This  was  a  motion  presented  by  Hon.  A.  Sanborn,  in  behalf 
of  the  bar  of  Penobscot  County,  for  the  removal  of  Benjamin  Kimball  from 
the  office  of  an  attorney  and  counseUor  at  law.  It  prayed  for  a  rule  upon 
Mr.  Kimball  to  show  cause  why  he  should  not  be  removed,  assigning  as 
causes  that  he  did  not  *^  possess  a  good  moral  character,"  in  this,  that  at 
the  February  term,  1860,  of  this  court  for  this  county,  he  was  convicted 
of  forgery,  for  which  he  was  at  the  following  criminal  term  sentenced  to 
two  vears'  imprisonment  at  hard  labor  in  the  state  prison  ;  also,  in  that  he 
had  been  guilty  of  repeated  dishonest  if  not  criminal  acts,  and  on  one  oc- 
casion if  not  more,  01  obtaining  money  by  false  pretences ;  and  in  that 
he  had  been  guilty  of  unprofessional  conduct  in  wittinglv  promoting  and 
suing  &lse  and  groundless  suits,  and  otherwise  violated  his  oath  and  the 
duties  of  his  said  office. 

The  motion  was  made  and  the  rule  to  show  cause  granted  at  chambers 
in  term  time,  but  while  the  court  was  not  actually  in  session,  returnable 
to  the  court  in  session.  At  the  return  day  of  the  rule  the  respondent 
moved  that  the  complaint  be  dismissed  or  quashed  and  the  rule  discharged, 
because  it  did  not  appear  by  it  that  he  was  convicted  of  a  foi^ry  com- 
mitted when  acting  as  an  attorney  and  counsellor  of  this  court,  or  in  a 
matter  in  which  he  acted  as  such  attorney ;  that  it  did  not  appear  but  that 
he  had  been  restored  to  all  his  rights  by  an  executive  pardon ;  nor  were 
the  persons  of  whom  he  obtained  money  nor  the  dishonest  acts  so  specified 
as  to  enable  him  to  prepare  any  defence,  nor  was  there  anv  statement  of 
instances  of  unprofessional  conduct ;  neither  was  the  complaint  sworn  to, 
nor  had  the  judge  in  chambers  authority  to  take  any  action  or  make^  any 
order  thereon,  because  the  notice  was  defective  and  insufficient,  requiring 
him  to  appear  before  some  judge  without  designating  whom,  nor  that  it 
should  be  before  the  court  in  session ;  and  also  because  the  court  could  only 
pass  upon  his  moral  character  as  affected  by  some  act  done  by  him  in  the 
capacity  of  an  attorney  and  counsellor,  and  had  nothing  to  do  with  his 
conduct  as  an  individual  or  in  other  relations. 

The  court  then  appointed  Joseph  Carr,  Esq.,  a  commissioner  to  take 
the  testimony  relating  to  this  matter,  who  entered  upon  and  completed 
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the  diflcharge  of  this  duty  without  taking  any  qualifying  oath.  For  this 
reason  the  respondent  objected  to  the  acceptance  of  Mr.  Carr's  report 
when  it  was  offered ;  also,  because  (as  he  said)  a  commissioner  should 
only  state  the  testimony  and  had  no  right  to  find  facts,  or  his  conclusions 
from  what  he  deemed  to  be  facts,  because  he  received  the  proceedings  of 
the  Penobscot  bar  (had  before  the  motion  or  complaint  presented  m  its 
behalf  was  made  or  any  rule  served  on  the  responaent)  as  a  specification 
of  the  charges  upon  wnich  these  proceedings  were  based  and  sent  them 
up  to  the  court  with  his  report,  although  the  same  had  never  been  au- 
thenticated by  the  secretary  of  the  bar  association;  because  after  the 
respondent  had  commenced  to  take  his  depositions  the  complainants  were 
allowed  to  take  the  deposition  of  William  P.  Tenney,  and  because  testi- 
mony was  taken  of  the  acts  of  the  respondent  as  an  individual  in  nowise 
connected  with  his  professional  conduct.  Subsequently  he  filed  a  motion 
to  strike  out  all  but  the  charges  of  a  conviction  of  foi^ry  and  of  wit- 
tingly promoting  groundless  suits,  upon  the  ground  that  the  other  charges 
were  too  indefinite  to  afford  any  basis  of  action,  and  afterwards  asked  to 
have  this  last  cha^  stricken  out  for  the  same  reason.  The  minutes  of 
the  meeting  of  the  Penobscot  bar,  annexed  to  the  commissioner's  report 
and  referred  to  in  the  respondent's  motion,  set  out  the  report  of  a  com- 
mittee previously  appointed,  made  to  that  meeting,  in  which  they  reported 
substantially  the  conviction  of  Mr.  Kimball  of  forgery,  his  sentence  and 
imprisonment ;  that  several  years  after  his  release  (to  wit,  in  1878)  he  re- 
turned to  Bangor  and  resumed  the  practice  of  his  profession  there  ;  that 
he  had  in  the  several  instances  specified  obtained  money  upon  false  pre- 
tences, and  had  unsuccessfully  attempted  to  do  so  of  various  persons  men- 
tioned ;  that  he  had  instituted  groundless  suits, — one  against  the  gentle- 
man who  had  him  arrested  to  compel  repayment  of  a  loan  fraudulently 
obtained,  and  another  i^ainst  Ezra  C.  Brett,  Esq.,  for  writing  to  the  gov- 
ernor a  letter  remonstrating  against  the  appointment  of  Mr.  Kimball  to 
be  a  jastice  of  the  peace  upon  the  ground  of  his  unfitness.  In  the  former 
of  these  suits  Mr.  Kimball  obtainra  a  verdict  for  nominal  damages,  upon 
l^e  technical  ground  that  the  writ  upon  which  he  was  arrested  was  in 
form  a  summons  and  attachment  containing  no  order  for  an  arrest,  the 
attorney  neglecting  to  strike  out  and  insert  the  few  words  necessary  to 
change  it  into  a  capia$  ;  the  latter  suit  is  still  pending.  The  report  also 
stated  the  instances  of  discourteous  and  improper  language  and  conduct 
towards  other  members  of  the  bar  which  are  referred  to  in  the  opinion, 
where  will  be  found  a  statement  of  the  particular  circumstances  of  his 
various  fraudulent  operations  that  were  fully  proved. 

Mr.  Samball  was  married  in  1858,  in  Sutton,  N.  H.,  and  within  the 
vear  following  his  wife  left  him  and  they  never  lived  together  afterwards. 
In  1859  he  applied  to  this  court  for  a  divorce,  and  to  procure  it  produced 
what  purported  to  be  the  deposition  of  Joseph  Greeley,  of  Sutton,  taken 
before  J*  H.  Allen,  Esq.,  with  a  regular  certificate  of  that  magistrate  at- 
tached, in  which  the  deponent  was  represented  as  testifying  tnat  he  saw 
the  parties  married,  knew  that  Mrs.  Kimball  returned  to  New  Hampshire 
in  less  than  a  year  and  had  been  there  ever  since,  and  had  told  the  witness 
that  she  should  never  return  because  Mr.  Kimball  was  too  literary  for  her, 
kept  himself  in  his  study,  cared  nothing  for  balls,  &c.,  of  which  she  was 
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fond,  and  tfamt,  tboagh  iha  bad  seen  the  pablkhed  notice  of  hia  libel,  she 
ahonld  not  appear  nor  ttoable  him,  bat  allow  him  to  hare  his  drroroa. 
The  deponent  waa  alao  represented  aa  anawerii^  that  he  had  heard  a  m- 
mcHr  of  her  commiMion  of  adultery  with  a  person  named  bat  knew  of  no 
improper  relationa  between  them.  This  deposition  and  caption  were 
f oiy^ed  by  Kimball,  He  presented  and  read  timn  at  tlie  hearing  npon  his 
libel  and  obtained  a  decree  of  diyoroe.  At  the  saooeeding  Febroary  term, 
I860,  of  this  court  he  was  indicted  for  the  foigery,  tried  and  oouTicted ; 
and  at  the  next  criminal  term  in  August,  1860,  was  sentenced  to  two 
years'  imprisonment  in  the  state  prison.  He  was  committed  in  ezecation 
of  his  sentence  upon  the  twenty-second  day  of  October,  1860.  He  intro- 
duced in  his  defence  to  the  present  proceedings  a  certified  copy  of  the  pe- 
tition of  A.  Sanborn  and  other  members  of  the  Penobscot  bar,  dated 
February  9,  1861  (probably  it  should  be  1862),  and  petitions  signed 
by  about  four  hundred  citizens  of  Bangor,  Veazie,  and  yicinity,  praying 
for  his  pardon,  upon  the  ground  that  he  had  been  in  the  county  jail  thir- 
teen months  before  being  taken  to  Thomaston,  and  no  party  was  actually 
injured  by  his  forgery,  because  his  wife  desired  a  divorce  and  had  a  libel 
pending  in  New  Hampshire  when  he  made  his  application,  and  therefore 
^  whatever  of  wrong  attaches  is,  in  effect,  only  technicaL"  Upon  these 
representations  the  executiye  council  on  the  twenty-first  day  of  Febroary, 
1862,  adyised  his  pardon,  and  he  was  pardoned  oy  6oy.  Washburn  aa 
that  day ;  the  document  redting  in  the  usual  form,  that  ^^  We  do  hereby 
grant  unto  him,  the  said  Benjamin  Kimball,  a  full  and  free  pardon,  and 
restore  him  to  dtiienship,  of  which  all  our  judges,  magistrates,  officers, 
&c.,  are  to  take  notice/'  This  pardon  Mr.  EimbaQ  now  pleaded  in  bar 
of  any  attempt  to  remove  him  from  his  office  of  attorney  on  account  of 
the  conyiction  aforesaid.  After  his  release  from  the  state  prison  Mr. 
Kimball  went  to  Philadelphia  and  did  not  return  to  Maine  till  1878,  when 
he  reopened  an  office  in  Bangor.  The  respondent  moved  and  earnestly 
urged  that  the  whole  case  with  the  voluminous  testimony,  pap^s,  motions, 
Ac,  be  reported  to  the  full  court  for  its  determination  thereon,  idiidi 
was  assented  to  by  the  petitioners  and  it  was  reported  accordingly,  to- 
gether with  the  findings  of  the  conmiissioner. 

A.  Sanborn  in  behalf  of  the  Penobscot  County  bar.  This  court  has 
power  to  disbar  tiie  respcmdent.  Ex  varte  Bradley^  7  Wallace,  864 ; 
BrcMey  v.  Fisher^  18  Wallace,  885.  His  motions  were  properly  over- 
ruled. Randall,  petitioner,  11  Allen,  478 ;  In  re  Percy,  86  N.  T.  651 ; 
BandaU  v.  Briffham,  7  Wallace,  628.  No  necessity  for  tiie  commissioner 
to  be  sworn.  U  the  court  has  tiie  power  of  remoyWl,  argument  is  unneo- 
essary  to  show  that  upon  the  &cts  presented  an  occasion  has  arisen  ^rfiich 
demands  its  exercise.  Cases  dtea  9upra ;  R.  S.  c.  79,  §  18 ;  JSi;  parte 
Garland,  4  Wallace,  878 ;  JExparU  Mobinson,  19  Wallace,  612. 

Benjamin  Kimball,  in  his  own  behalf.  Courts  will  only  remove  attor- 
neys for  contempt  or  for  fraudulent  and  corrupt  practices  in  his  capacity 
and  employment  as  an  attorney  and  counsellor  at  law.  Over  this  daas 
of  cases  they  will  exercise  their  summary  jurisdiction,  but  will  leave  the 

Srty  complaining  to  his  dvil  and  criminal  prosecution  for  all  irregpilar  or 
ihonest  acts  committed  in  a  private  capacity  or  employment,  ^ere  a 
jury  can  be  empanelled  to  pass  upon  the  facts.    Bryant^ %  ca$e,  24  N.  H. 
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154 ;  Short  v.  Pratt^  Bing.  102  ;  In  re  Knight,  lb.  142 ;  iii  re  Morri9,  2 
Ad.  &  El.  582 ;  JExparU  Boderhur,  8  Ad.  &  El.  359.  The  pardon  dis- 
poees  of  the  charge  of  forgery  and  idl  its  oonseqnencee.  Ex  parte  Q-ar- 
land^  4  Wallace,  378. 

DiGECEBSOK,  J.  This  is  a  complaint  for  the  remoyal  of  the  respondent 
£rom  his  office  aa  attorney  and  counBellor  at  law.  The  complaint  which 
18  in  the  form  of  a  motion  signed  by  a  Sanborn,  Esq.,  of  and  lor  the  Pen- 
obscot bar,  prays  for  a  rule  upon  the  respondent  to  show  cause  why  he 
should  not  be  remoyed  from  the  office  of  attorney  and  counsellor  at  law 
of  this  court  upon  and  for  the  following  charges,  to  wit :  ^^  That  he  does 
not  possess  a  good  moral  character,  in  that  at  the  February  term  of  said 
court,  A.  D.  1860,  he  was  conyicted  of  the  crime  of  forgery,  and  at  the 
next  August  term  of  said  court  he  was  sentenced  to  confinement  to  hard 
labor  in  the  state  prison  for  the  term  of  two  years ;  and  in  this,  that 
he  has  been  guilty  of  repeated  dishonest  if  not  criminal  acts  ;  and  in  one 
instance  if  not  more,  of  obtaining  money  by  f  aLae  pretences ;  and  of  un- 
professional  practice  in  this,  that  he  has  wittingly  promoted  and  sued 
false  and  groundless  suits,  and  otherwise  violated  ms  oath,  and  the  duties 
of  his  said  office.'' 

An  attorney  at  law  is  an  officer  of  the  court  as  appears  from  the  terms 
of  his  oath  of  office,  to  wit :  ^^  Ton  wiU  conduct  yourself  in  the  otGiee  of 
an  attorney  within  the  courts  according  to  the  best  of  your  knowledge 
and  discretion,  and  with  all  good  fidelity,  as  well  to  the  courts  as  your 
clients."  The  order  of  his  i^miasion  to  the  bar  is  the  judgment  of  the 
court  that  he  possesses  the  requisite  l^al  qualifications  and  good  moral 
character  to  entitle  him  to  practise  the  profession  of  an  attorney  at  law. 
From  the  moment  of  his  entrance  upon  the  duties  of  his  office,  he  be- 
comes responsible  to  the  court  for  his  official  misconduct.  The  tenure  of 
his  office  is  during  good  behayior,  and  he  can  only  be  deprived  of  it  for 
misconduct  ascertained  and  determined  by  tiie  court  after  opportunity  to 
be  heard  has  been  afEorded.  In  the  absence  of  specific  provision  to  the 
contrary  the  power  of  removal  is  commensurate  with  the  power  of  appoint- 
ment. JEx  parte  Q-arland,  4  Wall.  378 ;  Qaee  of  Austin  et  als.  6  Kawle, 
203. 

When  we  consider  the  duties  and  powers  devolved  upon  an  attorney  at 
law  in  virtue  of  his  office  and  the  temptations  to  abuse  his  professional 
franchise,  the  importance  and  necessity  of  the  power  of  the  court  to  re- 
move him  firom  the  bar  can  scarcely  be  overstated.  An  attorney  at  law 
in  general  may  waive  objections  to  evidence,  make  admissions  in  pleading 
or  by  parol,  enter  nonsmts  and  defaults,  and  make  any  admission  of  facts 
and  any  disposition  of  suits  that  his  clients  could  make.  Upon  his  advice 
and  conduct  in  the*  management  of  causes  the  protection  of  the  property, 
reputation,  and  even  the  life  of  his  client  in  a  great  d^ree  is  not  unfre- 
quently  made  to  depend.  In  order  to  fit  him  for  this  trust  the  possession 
of  a  character  fortified  by  high  moral  principle  is  indispensable.  The 
statute  makes  '*  a  good  moral  character  '^  a  condition  precedent  to  his  ad- 
mission to  the  bar.  By  his  admiasion  the  court  hold  him  out  to  the  pub- 
lic as  worthy  of  public  confidence  and  patronage.  Upon  this  indorsement 
by  the  court  the  public  have  a  right  to  rely,  and  to  presume  that  his 
moral  character  continues  to  stand  approved  by  the  court.    If  **  a  good 
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moral  character  "  is  indispensable  to  entitle  one  to  admission  to  the  bar, 
it  is  obyioos  that  the  necessity  for  its  continuance  becomes  enhanced  by 
the  conflicts,  excitements,  and  temptations  to  which  the  practitioner  is 
daily  liable.  For  his  official  misconduct  there  is  no  power  of  removal  but 
in  tiie  court.  This  power  therefore  is  at  once  necessary  to  protect  the 
court,  preserve  the  purity  of  the  administration  of  justice,  and  maintain 
the  integritv  of  the  bar.  "  The  power  of  removal,"  says  Bigelow,  C.  J,, 
in  Handall  9  case^  cited  po$t^  ^^  was  given  not  as  a  mode  of  inflicting  a 
punishment  for  an  ofiEence,  but  in  order  to  enable  the  courts  to  prevent 
the  scandal  and  reproach  which  would  be  occasioned  to  the  administration 
of  the  law  by  the  continuance  in  office  of  those  who  had  violated  their 
oaths  or  abused  their  trust,  and  to  take  away  from  such  persons  the  power 
and  opportunity  of  injuring  others  by  further  acts  of  misconduct  and 
malpractice." 

The  power  of  removal  however  is  a  judical  power,  to  be  exercised  by  a 
sound  judical  discretion,  and  in  accordance  with  well  established  prin- 
ciples of  law  where  the  evidence  is  of  a  conclusive  character.  But  while 
its  use  calls  for  judical  discretion,  it  also  invokes  judicial  firmness. 

The  proceedings  for  the  removal  of  an  attorney  at  law  do  not  partake 
of  the  nature  of  a  criminal  procedure  in  which  a  party  has  a  right  to  insist 
upon  a  full,  formal,  and  tecnnical  description  of  the  matter  with  which  he 
is  charged.  They  are  usually  commenced  by  motion  to  the  court,  setting 
forth  the  misconduct  of  the  attorney  in  terms  that  may  be  readily  com- 
prehended by  him,  and  praying  for  a  rule  on  him  to  show  cause  why  he 
should  not  be  removed  from  the  bar  for  the  causes  assigned.  This  course 
was  pursued  in  the  case  at  bar.  The  motion  contains  the  general  charge 
that  ^^  the  respondent  does  not  possess  a  good  moral  character,"  and  then 
states  in  general  terms  the  acts  by  which  he  has  forfeited  his  claim  to 
such  character.  We  think  the  motion  is  sufficiently  specific  to  advise  the 
respondent  of  the  charges  he  is  required  to  meet,  and  if  sustained  by  the 
evidence  affords  sufficient  ground  for  his  removal  from  his  office  as  at- 
torney at  law.    Randall^  petr.for  mandamus^  11  Allen,  470. 

The  causes  for  which  an  attorney  at  law  may  be  removed  from  the  bar 
from  the  nature  of  the  case  are  diverse  and  numerous.  He  may  be  re- 
moved for  violating  his  official  oath ;  for  conviction  of  perjury  or  other 
felony  ;  for  attempting  to  get  an  opposing  attorney  drunk  in  order  to  ob- 
tain advantage  of  him  in  the  trial  of  a  cause ;  for  obtaining  money  of  his 
client  by  false  pretences ;  for  advocating  the  admission  in  evidence  of  a 
forged  copy  of  a  letter,  knowing  it  to  be  forged  when  offered  by  his  associate 
counsel ;  for  ceasing  to  possess  ^^  a  good  moral  character ;"  and  for  any  iU 
practice  attended  with  fraud  and  corruption,  and  committed  against  the 
principles  of  justice  and  common  honesty.  Ex  parte  Bramhall^  Coop. 
829;  Austin's  case^  cited  ante;  Bicken^s  case,  67  Penn.  St.  R.  169; 
People  V.  J'ord,  54  111.  520;  Itiee  v.  Commonwealth^  B.  Monroe,  484; 
Mills's  case  1  Mann.  893 ;  In  re  Percy y  36  N.  Y.  651 ;  Bryant's  case^  24 
N.  H.  155;  Burr's  case^  1  Wheeler's  Crim.  L.  503;  Leigh's  case^  1 
Munf.  481. 

It  is  a  mistaken  view  of  this  subject  as  the  foregoing  authorities  show,  to 
conclude  that  an  attorney  at  law  can  only  be  disbarred  for  acts  done  '^  in 
his  office  as  attorney,"  or  ^*  within  the  courts,"  in  the  terms  of  his  oath  of 
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office.  On  the  contrary,  an  attorney  may  be  gnilty  of  disreputable  prac- 
tices and  gross  immoralities  in  his  priyate  capacity  and  without  the  pale 
of  the  court,  which  render  him  unfit  to  associate  with  gentlemen,  disqual- 
ify him  for  the  faithful  discharge  of  his  professional  duties  in  or  out  of 
court,  and  render  him  unworthy  to  minister  in  the  forum  of  justice.  When 
such  a  case  arises  from  whateyer  acts  or  causes,  the  cardinal  condition  of 
the  attorney's  admission  to  the  bar,  the  possession  of  ^^a  good  moral 
character,"  is  forfeited,  and  it  will  become  the  solemn  duty  of  the  court, 
upon  a  due  presentment  of  the  case,  to  reyoke  the  authority  it  gaye  the 
offending  member  as  symbol  of  legal  fitness  and  moral  uprightness,  lest 
it  should  be  exercised  for  eyil  or  tarnished  with  shame. 

In  Leigh's  case^  cited  antCy  Judge  Roane  says :  ^^  None  are  permitted  to 
act  as  attorneys  at  law  but  those  who  are  allowed  by  the  judges  to  be 
skilled  in  law,  and  certified  by  the  court  to  be  persons  of  honesty,  probity, 
and  good  demeanor.  Haying  obtained  the  sanction  of  the  court  touching 
these  two  particulars,  an  attorney  is  licensed  or  allowed  to  practise,  and 
the  court  haye  also  a  continuing  control  oyer  him,  with  power  to  reyoke 
his  license  for  unworthy  practices  or  behayior." 

In  Percy* 8  ease,  cited  anUy  the  court  says :  ^^It  is  insbted  by  the  appel- 
lant that  tiie  misconduct  justifying  the  remoyal  is  some  deceit,  malprac- 
tice, or  misdemeanor  practised  or  committed  in  the  exercise  of  the  profes- 
sion only,  and  that  general  bad  character  or  misconduct  will  not  sustain 
the  proceedings.  We  cannot  concur  in  this  position.  It  has  been  seen 
that  the  right  of  admission  to  practise  is  made  by  the  statute  to  depend 
upon  the  possession  of  a  good  moral  character  joined  with  the  requisite 
learning  and  ability.  It  is  equally  important  that  this  character  be  pre- 
seryed  after  admission  while  in  the  practice  of  the  profession,  as  that  it 
should  exist  at  the  time.  It  would  be  an  anomaly  in  the  law  to  make 
good  moral  character  a  prerequisite  to  admission  to  an  office  of  a  life 
tenure,  while  no  proyision  is  made  in  case  such  character  is  wholly  lost." 

In  Millfi'B  ease^  cited  ante^  the  court  held  that  a  bad  moral  character  is 
good  cause  for  disbarring  an  attorney.  In  that  case  Whipple,  C.  J.,  re- 
marks as  follows :  *^  Should  this  court,  after  being  officially  adyised  that 
one  of  its  officers  has  forfeited  the  good  name  he  possessed  when  per- 
mitted to  assume  the  duties  of  his  office,  still  hold  him  out  to  the  world 
as  worthy  of  confidence,  they  would  in  my  opinion  fail  in  the  performance 
of  a  duty  cast  upon  them  oy  the  law.  It  is  the  duty  they  owe  to  them- 
selyes,  to  the  bar,  and  the  public,  to  see  that  a  power  which  may  be 
wielded  for  good  or  for  eyU  is  not  intrusted  to  incompetent  or  dishonest 
hands.  The  extreme  jud^ent  of  expulsion  is  not  intended  as  a  punish- 
ment inflicted  upon  the  indiyidual,  but  as  a  measure  necessary  to  the  pro- 
tection of  the  public,  who  haye  a  right  to  demand  of  us  that  no  person 
shall  be  permitted  to  aid  in  the  administration  of  justice  whose  character 
is  tainted  with  corruption." 

Upon  passing  from  the  law  to  the  facts  in  the  case  before  us,  we  find 
that  the  first  specification  relied  on  to  establish  the  general  charge  that 
**  the  respondent  does  not  possess  a  good  moral  character  "  is  proyed. 
He  was  ^^  sentenced  to  confinement  and  hard  labor  in  the  state  prison  for 
the  term  of  two  years,"  as  charged  in  the  motion.  The  crime  for  which 
he  was  conyicted  and  sentenced  was  the  forgery  of  a  deposition  and  caption 
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thereto  annexed  whidi  were  offered  in  evidence  by  him,  and  admitted  by 
the  court  on  the  trial  of  a  libel  for  divorce  brought  by  him  against  hiB 
wife,  Marilla  Kimball. 

But  we  further  find  that  he  has  been  pardoned  by  the  executive  for 
that  offence.  The  effect  of  that  pardon  is  not  only  to  release  the  re- 
spondent from  the  punishment  prescribed  for  that  offence  and  to  prevent 
the  penalties  and  disabilities  consequent  upon  his  conviction  thereof,  but 
also  to  blot  out  the  guilt  thus  incurred,  so  that  in  the  eye  of  the  law  he  is 
as  innocent  of  that  offence  as  if  he  had  never  committed  it.  The  pardon 
as  it  were  makes  him  a  new  man  in  respect  to  that  particular  offence, 
and  gives  him  a  new  credit  and  capacity.  To  exclude  him  from  the 
office  he  held  when  he  committed  the  offence  is  to  enforce  a  punishment 
for  it  notwithstanding  the  pardon.     Hx  parte  Q-arland^  4  WaUaoe,  380. 

But  the  respondent  in  his  capacity  as  attorney  offered  the  deposition 
and  caption  fo^  by  him  as  e^^^  in  court,  <^d  they  were  a^ted. 
This  act  was  a  palpable  violation  of  his  official  oath,  which  bound  him  ^^  to 
do  no  falsehood  nor  consent  to  the  doing  of  any  in  court."  It  was  also  an 
indignity  offered  to  and  a  fraud  upon  the  court  and  the  law.  By  that 
act  the  respondent  not  only  struck  a  fearful  blow  at  the  administration  of 
justice,  but  he  betrayed  confidence,  practised  deceit,  d^raded  himself,  and 
turned  recreant  to  virtue.  It  is  obvious  that  an  attorney  at  law  who  is 
guilty  of  such  an  act  does  not  possess  that  **good  moral  character"  which 
the  statute  makes  a  prerequisite  for  admission  to  the  bar,  and  which  is  in- 
dispensable in  the  practice  of  the  profession.  Itiee  v.  Commonwealth,  18 
B.  Monroe,  Ev.  475. 

The  executive  pardon  affords  the  respondent  no  protection  from  the 
consequences  which  the  law  attaches  to  this  offence,  rardon  for  one  crime 
does  not  release  a  party  from  the  penalties  and  disabilities  consequent 
upon  the  commiBsion^f  another,  /pardon  for  forgery  does  not  prevent 
a  party  from  suffering  the  consequences  attached  to  a  conviction  for 
adultery  or  larceny,  nor  blot  out  the  guilt  inseparable  from  such  crimes 
and  give  their  perpetrator  a  new  character  for  chastity  and  honesty.  The 
indictment  upon  which  the  respondent  was  convicted  contains  no  count 
for  a  violation  of  his  official  oath  or  for  a  fraud  upon  the  court.  The  re- 
spondent's pardon  for  forgery  can  no  more  obliterate  the  stain  of  guilt  for 
those  offences  than  the  judgment  in  that  case  would  be  a  bar  to  an  indict- 
ment for  their  commission. 

Nor  has  that  act  been  condoned  by  lapse  of  time.  Though  the  respon- 
dent's conviction  and  sentence  took  place  in  1860,  the  delay  has  not  been 
very  considerable  if  we  take  into  account  the  term  of  his  imprisonment 
and  his  absence  from  the  state.  The  offended  husband  or  wife  not  un- 
frequently  consents  to  continue  or  resume  the  relations  of  wedlock  in  the 
hope  of  an  improved  state  of  things  without  intending  to  condone  previous 
causes  of  grievance,  should  such  hope  prove  delusive.  For  the  same  reason 
also  the  court  sometimes  suspends  sentence  or  even  forbears  to  pronounce 
it.  The  forbearance  in  this  case  was  doubtless  prompted  by  tne  hope  of 
an  improvement.  However  this  may  be,  the  respondent  has  no  le^  or 
moral  ground  to  complain  that  he  has  been  suddenly  or  summarily  dealt 
with,  or  that  he  has  been  allowed  an  opportunity  for  repentance  and  ref- 
ormation. How  he  has  improved  the  interval  granted  him  the  sequel 
shows. 
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We  also  find  the  respondent  guilty  of  dishonesty  and  bad  faith  toward 
his  client,  Thomas  Frost.  The  evidence  shows  that  Frost  gave  the  re- 
spondent a  retainer  of  910  to  defend  Him  from  an  indictment  for  an  as- 
sault with  an  intent  to  commit  murder,  and  920  more  when  the  court  was 
in  session ;  that  the  respondent  examined  Frost's  witnesses  and  told  him 
to  discharge  them,  and  to  *^  leave  the  case  with  him  to  fix  up ;  '*  that  **he 
had  seen  the  parties  and  if  Frost  would  let  him  have  the  money  he  would 
fix  it  up  right  away." 

The  respondent  wanted  9200  for  that  purpose  which  Frost  let  him 
have,  and  then  went  home.  Upon  being  advised  by  his  bondsman  to  re- 
turn to  court  and  look  after  his  bond,  Frost  retumea,  found  that  nothing 
had  been  done,  but  was  again  assured  by  the  respondent  ^^  that  something 
would  be  done  in  a  day  or  two."  Nothmg  however  was  done,  and  Frost 
demanded  the  9200  of  the  respondent  but  recovered  only  955,  the  balance 
being  claimed  by  him  for  his  services  in  the  case. 

The  crime  charged  was  one  that  the  law  does  not  allow  to  be  compro- 
mised by  the  parties.  The  respondent  was  poor  and  Frost  was  in  good 
credit.  .  Neither  the  injured  parfcy  nor  the  county  attorney  was  intro- 
duced to  show  what  efforts  if  any  the  respondent  made  to  adjust  the 
matter.  Nor  did  the  respondent  offer  his  own  testimony  to  remove  the 
cloud  that  rests  upon  his  professional  conduct  in  this  transaction.  The 
evidence  forces  upon  us  the  conviction  that  the  respondent  dealt  falsely 
and  dishonestly  with  his  client,  and  in  a  manner  utterly  inconsistent  with 
that  *^good  moral  character  "  which  he  should  have  possesed.  The  pre- 
tence that  the  respondent  had  a  right  to  retain  the  money  for  his  ser- 
vices is  too  transparent  to  mislead  any  discerning  mind.  The  evidence 
shows  that  the  money  retained  by  him  was  not  and  could  not  have  been 
obtained  for  that  purpose,  and  that  not  a  tithe  of  it  was  earned  by  him  in 
tiie  cause. 

The  specification  of  dishonest  practices  in  obtaining  money  is  established 
in  several  instances.  The  evidence  shows  that  he  went  to  Etna  and  ob- 
tained thirty  dollars  of  Samuel  R.  Dennett,  a  farmer  of  that  town  whose 
acquaintance  he  had  made  the  February  previous  while  Dennett  was  at- 
tending court  as  a  juror,  upon  the  false  statement  that  John  C.  Friend  of 
Etna  owed  him  sixty  dollars.  The  respondent  has  never  refunded  the 
money  though  he  promised  to  do  so  on  the  next  day.  He  also  obtained 
fifteen  dollars  of  Seth  Emery  of  Bangor,  at  an  early  hour  in  the  morning, 
upon  the  representation  that  he  had  a  check  on  which  he  expected  to  get 
the  money  and  would  pay  the  money  as  soon  as  the  bank  was  opened. 
He  never  paid  the  money,  and  in  the  absence  of  any  explanatory  or  excul- 
patory evidence  to  the  contrary  which  it  was  in  the  power  of  the  respon- 
dent to  offer  if  any  such  existed,  the  inference  is  irresistible  that  he  had 
no  such  check  as  he  pretended  to  havo.  In  another  instance  he  obtained 
twelve  dollars  from  a  gentleman  in  Waterville  upon  representing  that  he 
had  lost  his  pocket-book,  was  doing  an  extensive  business  in  Philadelphia, 
and  had  no  money -to  pay  for  his  team  and  hotel  bills,  and  upon  his  prom- 
ise to  remit  the  amount  the  next  day  from  Bangor.  As  he  neither  sent 
the  money  nor  would  answer  the  gentleman's  letters,  the  latter  caused 
him  to  be  arrested  at  the  hotel  in  Waterville  and  thus  collected  his  debt. 
His  largest  operation  in  the  same  directicm  that  has  been  disclosed  in 
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this  proceeding  is  in  the  case  of  William  P.  Tenney,  who  let  him  have 
some  fourteen  hundred  dollars  at  different  times,  solely  upon  his  express 
representation  that  it  was  intended  to  be  used,  and  his  agreement  that  it 
should  be  used,  to  purchase  soldiers'  scrip  or  bounty,  and  that  Tenney 
should  have  one  half  of  the  profits.  After  the  earnest  efforts  of  Tenney 
to  obtain  satisfaction,  the  result  was  his  recovery  of  $400,  the  confession 
of  Kimball  that  he  had  invested  the  balance  in  real  estate  in  Sidney,  and 
the  tender  of  his  worthless  note  for  that  amount.  Other  instances  there 
are  of  successes  and  failures  in  obtaining  money  by  means  scarcely  less 
disreputable  though  not  so  palpably  dishonest. 

As  instances  of  unprofessional  conduct  and  a  disregard  of  the  amenities 
of  the  profession  may  be  mentioned  his  calling  E.  C.  Brett,  Esq.,  a  mem- 
ber of  the  Penobscot  bar  and  clerk  of  his  court,  a  liar ;  in  causing  the  name 
of  Henry  L.  Mitchell,  Esq.,  also  a  member  of  that  bar,  to  be  erased  under 
an  action  without  auUiority  and  in  having  his  own  name  inserted  instead ; 
and  in  putting  his  own  name  under  an  action  defended  by  James  W. 
Donigan,  Esq.,  another  member  of  said  bar,  without  authority,  and  threat- 
ening ^^  to  flog  him  in  the  street  if  it  was  stricken  off." 

The  specification  of  wittingly  promoting  and  suing  groundless' suits  is 
not  sustained.  In  the  one  instance  adduced  the  verdict  of  the  jury  was  in 
favor  of  the  respondent,  then  plaintiff,  for  nominal  damages ;  and  in  the 
other  the  declaration  seems  to  set  forth  good  cause  of  action,  whatever  the 
proof  may  turn  out  to  be,  and  as  a  jury  may  be  called  upon  to  try  it,  the 
court  will  not  presume  beforehand  to  pronounce  it  false  and  groundless. 

Our  conclusion  is  that  independently  of  the  act  of  the  respondent  in 
offering  the  forged  deposition  and  caption  as  evidence  in  court,  the  alle- 
gation in  the  motion  diat  ^^  the  respondent  does  not  possess  a  good  moral 
character  "  is  clearly  established,  with  the  evidence  of  that  fact  the  case 
does  not  admit  of  a  scintilla  of  doubt.  The  evidence  discloses  not  merely 
a  single  instance  of  moral  delinquency,  disreputable  practice,  and  pro- 
fessional misconduct,  but  a  series  of  them,  showing  the  respondent  to  be 
unfit  and  unsafe  to  he  intrusted  with  the  powers,  duties,  and  responsibili- 
ties of  the  legal  profession.  No  court  would  for  a  moment  consider  the 
claims  of  an  applicant  for  admission  to  the  bar  who  should  be  shown  to 
possess  such  a  moral  character.  If  the  violation  of  his  oath  of  office,  fraud 
upon  the  court,  bad  faith  toward  clients,  dishonesty  in  his  dealings  as  an 
individual,  and  disregard  of  the  courtesies  and  proprieties  due  to  the  other 
members  of  the  profession  should  operate  a  forfeiture  of  the  office  of  an 
attorney,  the  respondent  has  no  longer  any  claim  or  right  to  enjoy  that 
office. 

Unpleasant  as  is  the  duty,  grave  as  is  the  responsibility  devolved  upon 
us,  and  serious  as  must  be  the  consequences  to  the  respondent,  we  cannot 
forbear  to  pronounce  the  extreme  judgment  of  removal  without  failing 
to  discharge  the  high  trust  which  the  law  reposes  in  us,  and  which  is  indis- 
pensable to  the  maintenance  of  the  dignity  of  the  bench,  the  integrity  of 
the  bar,  and  the  purity  of  the  administration  of  justice.  Indeed  to  refuse 
to  do  so  in  this  case  would  be  virtually  to  abdicate  this  trust  and  render 
the  law  creating  it  a  nullity.  The  guaranty  which  the  law  in  this  behalf 
provides  for  the  security  of  the  public  must  be  maintained  inviolate. 

We  have  carefully  examined  all  the  respondent's  objections  to  the  pro- 


Jaonvy,  1876.]  THE  AMEBICAN  LAW  TIMES  BEPORTS.  28 

YoL  III.]  SAinroRD  v.  Huxford.  [No.  1. 

• 

ceedingB  before  the  court  at  niai  prius^  including  bis  motions  to  dismiss, 
strike  out,  and  quash,  and  also  to  reject  and  amend  the  report  of  the  com- 
missioner, but  we  find  nothing  in  them  for  which  he  has  any  legal  ground 
of  complaint  The  objection  that  the  commissioner  to  take  the  testimony 
was  not  sworn  is  not  well  taken.  Assessors,  auditors,  and  referees  ap- 
pointed by  tiie  court  are  not  required  to  be  sworn,  nor  is  a  commissioner 
to  take  evidence.  So  also  was  it  competent  for  the  judge  to  receive  the 
complaint  and  gncnt  the  rule  to  show  cause  at  chambers  returnable  to 
the  court  in  session.  As  we  have  before  seen,  the  same  strictness,  for- 
mality, and  technicality  are  not  required  in  this  proceeding  as  are  requisite 
in  other  cases. 

The  judgment  must  be,  the  respondent  to  be  removed  from  hi$  office  a$ 
attorney  at  law  in  aU  the  eourte  of  this  state. 


SUPREME  COUBT  OF  MICHIGAN. 
[OCTOBBB,  1875.] 

WITHDBAWAL  OF  OFPOaiTION  TO  BANKBTJPTCY  PBOCEEDIKQS  AS  CON- 

SIBEBATION  OF  GONTBAOT. 

SANFOBD,  Executrix,  v.  HUXFORD. 

The  withdrawal  of  opposition  to  baDkraptC7  proceedings  already  began,  is  a  valid  con- 
sideration for  an  agreement  made  by  tne  petitioning  creditors  with  the  defendants  in 
bankraptcj.  • 

Cahfbell,  J.,  delivered  the  opinion  of  the  court. 

Suit  was  brought  below  on  an  agreement  by  defendants  to  furnish  to 
Jessie  Crowell  the  value  of  a  certain  house  formerly  owned  by  him,  or 
means  to  buy  it,  and  also  money  enough  to  support  him.  The  alleged 
consideration  was  his  withdrawal  of  opposition  to  certain  bankruptcy  pro- 
ceedings pending  against  his  firm,  and  consent  to  amendments  and  an 
adjudication  against  them.  A  separate  count  contained  the  averment  of 
an  additional  agreement  to  procure  the  withdrawal  of  opposition  by  the 
other  partners. 

The  facts  averred  are  set  forth  substantially  as  follows:  On  the  8d 
day  of  February,  1871,  Crowell  owned  the  dwelling-house  property  in 
question,  at  Albion,  which  is  valuable.  On  the  15th  of  October  and  until 
February  17,  1871,  he  was  a  member  of  a  commercial  firm  at  Albion, 
under  the  style  of  J.  Crowell  &  Co.,  composed  of  himself,  William  V. 
Morrison,  and  Osmon  Rice.  The  firm  was  indebted  to  various  creditors, 
among  whom  were  the  defendants  and  the  First  National  Bank  of  Mar- 
shall, and  the  National  Exchange  Bank  of  Albion,  of  which  latter  Irwin 
was  president.  On  the  4th  of  November,  1870,  these  two  banks  Tthe 
latter  by  Irwin  as  its  president)  filed  a  petition  in  bankruptcy  against 
the  firm,  with  the  necessary  jurisdictional  allegations,  averring  an  act  of 
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bankruptcy  by  the  suspenBion  of  payment  of  their  paper,  and  also  set- 
ting up  individual  acts  of  bankruptcy  against  Rice.  On  the  23d  of  Noy- 
ember  the  respondents  in  bankruptcy  joined  issue  denying  the  acts  of 
bankruptcy  and  demanding  a  trial  by  jury,  which  had  not  come  to  trial 
on  the  14th  of  February,  1871,  when  Crowell  withdrew  and  procured  the 
others  to  withdraw  opposition,  and  consented  and  procured  their  consent 
to  the  stops  contemplated  by  the  contract.  On  the  8d  day  of  February, 
1871,  the  contract  is  alleged  to  have  been  made  as  before  mentioned.  On 
the  9th  of  March,  defendants  proved  their  debts  and  became  parties  to 
the  proceedings. 

The  defendants  demurred  to  the  special  counts,  the  grounds  of  demurrer 
being,  firsts  that  the  declaration  sets  out  no  consideration  for  the  promises 
of  the  defendants ;  second^  that  the  contract  was  void  as  against  public 
policy  ;  and  thirds  that  it  was  a  fraud  on  the  partners  of  Crowell.  The  de- 
murrer was  sustained,  and  error  is  brought  on  the  rulings. 

The  objection  for  want  of  consideration  rests  on  several  distinct  grounds, 
which  were  in  substance  that  there  was  nothing  showing  a  doubtful  case, 
or  a  defence  or  belief  in  a  defence  in  good  faith,  to  the  bankruptcy,  and 
nothing  to  show  that  the  proposed  amendments  were  material,  or  that  de- 
fendants could  have  been  benefited  or  Crowell  injured  by  his  consent  to 
the  adjudication.  It  is  insisted  that  all  these,  or  enough  of  them  to  make 
out  a  consideration,  should  affirmatively  appear. 

If  the  arrangement  was  not  illegal,  it  is  not  disputed  that  it  may  be 
upheld  if  any  valid  consideration  appears.  But  it  is  claimed  there  is  no 
presumption  of  that  kind  arising  out  of  the  facts  set  out. 

The  rule  as  to  consideration  for  agreements  to  abstain  from  litigation, 
present  or  contemplated,  does  not  seem  to  difiEer  from  that  relating  to  any 
other  contracts,  although  upon  the  facts,  difficulties  often  arise.  The  rule 
seems  to  be  well  determined  that  there  must  be  a  l^enefit  on  one  side  or  a 
detriment  suffered  or  service  done  on  the  other.  We  find  nothing  to  in- 
dicate that  the  benefit  rendered  need  be  to  the  party  contracting,  if  it  is 
to  any  one  else  at  his  procurement  or  request,  any  more  than  in  other 
contracts.  And  in  the  present  case,  if  the  arrangement  made  was  to  the 
detriment  of  Crowell  as  for  the  advantage  of  the  petitioning  creditors,  it 
is  not  important  what  share  defendants  may  have  had  in  the  advantage. 
Pullen  y.  Stoke$,  2  H.  Bl.  812  ;  Smith  v.  Alffar,  1  B.  &  Ad.  603 ;  Anonff- 
nums^  Cowp.  129 ;  Mood  v.  Jones^  1  Doug.  188. 

It  is  admitted  tibat  if  Crowell  lost  any  advantage  which  he  had  a  right 
to  insist  upon,  or  if  the  creditors  obtained  an  advanb^e  otherwise  not 
obtainable,  and  which  Crowell  had  a  right  to  withhold,  or  if  there  was 
an  honest  doubt  concerning  their  respective  rights,  there  would  be  a 
sufficient  consideration.  But  it  is  not  admitted  that  the  declaration 
shows  this. 

By  withdrawing  opposition  to  the  bankruptcy  proceedings,  and  con- 
senting to  amendments  and  to  a  decree,  Crowell  divests  himself  of  the 
possessory  control  and  of  the  legal  ownership  of  his  whole  estate,  and 
subjected  it  without  further  delay  to  the  disposition  of  the  bankrupt 
court,  and  to  ratable  distribution  by  an  assignee  among  his  creditors. 
He  had  a  right  to  the  control  of  it  until  otherwise  ordered  by  the  bank- 
rupt court,  and  he  could  not  lose  title  to  it  unless  adjudged  a  bankrupt. 
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If  not  8o  declared  he  would  have  retained  the  dominion  recognized  by 
the  common  law  and  state  statates,  and  could  apply  it  as  he  saw  fit,  so 
long  as  he  committed  no  fraud.  He  thereby  gave  up  a  positive  value  in 
present  enjoyment,  and  a  contingent  right  of  absolute  control  and  domin- 
ion, in  case  he  succeeded  on  the  issue. 

That  these  were  valuable  rights  cannot  be  doubted.  The  courts  regard 
involuntary  bankruptcy  as  an  injury  to  which  a  party  should  not  be  sub- 
jected except  for  his  legal  onussions  or  violations  of  duty.  The  supreme 
court  of  the  United  States  has  recognized  this  principle  very  plainly  in 
refusing  to  raise  presumptions  of  fraud  to  bring  transactions  within  the 
statutes.  See  May9  v.  Fritt^n^  20  Wall.  414,  following  Wilson  v.  City 
Baniy  17  Wall.  473,  in  which  the  subject  is  fully  discussed.  Mr.  Justice 
Miller  says,  concerning  involuntary  bankruptcy  (p.  482) :  *^  But  when 
a  person  claims  to  take  from  another  all  control  of  his  property,  to  arrest 
him  in  the  exercise  of  his  occupation,  and  to  impair  nis  stsmding  as  a 
business  man,  in  short  to  place  him  in  a  position  which  may  ruin  him  in 
the  midst  of  a  prosperous  career,  — the  precise  circumstances  or  facts  on 
which  he  is  authorized  to  do  this  should  not  only  be  well  defined  in  the 
law,  but  clearly  established  in  the  court."  And  Lord  Kenyon  in  Kdye  v. 
JSoUonj  6  T.  R.  184,  sustaining  an  argument  to  withdraw  bankruptcy  pro- 
ceedings, on  the  promise  of  a  third  person  to  pay  creditors,  as  entirely 
reasonable,  says :  ^^  It  would  be  monstrous  to  say  that  the  bankrupt^ 
estate  shall  still  be  torn  in  pieces  by  the  expenses  of  the  commission." 
Common  experience  shows  that  an  estate  can  seldom  be  applied  in  bank- 
ruptcy as  prudently  or  economically  as  in  private  hands  by  debtors,  and 
that  often  (as  remarked  by  Miller,  J.,  in  17  Wall.  486),  '^  by  forbearance 
of  creditors,  by  meeting  only  such  debts  as  are  pressed,  and  even  by  the 
submission  of  some  of  their  property  to  be  seized  on  execution,  they  are 
finally  able  to  pay  all,  and  to  save  their  commercial  character  and  much 
of  this  property. 

The  law  gave  Crowell  an  absolute  right  to  contest  these  proceedings 
before  a  jury,  of  which  he  could  not  be  deprived  except  by  consent.  Tins 
right  he  surrendered  by  the  agreement  in  question,  if  made  as  alleged. 

On  the  other  hand  if  we  assume  the  allegations  to  be  true,  it  appears, 
and  must  be  ti^en  as  true,  that  the  creditors  of  the  firm  thought  it  for 
their  advantage  to  procure  a  decree  in  bankruptcy,  and  were  willing  to 
pay  a  lai^  price  for  that  privilege.  They,  and  not  Crowell,  appear  as 
tlie  parties  anxious  for  a  withdrawal  of  the  legal  controversy  to  be  sub- 
mitted to  the  jury,  and  for  a  confession  of  judgment  (or  what  is  anal- 
ogous to  that),  which  would  expedite  their  proceedings  and  prevent 
absolute  delay  and  possible  failure.  It  is  plain  that  this  was  in  fact,  and 
was  considered,  an  advantage.  We  have,  then,  a  double  consideration, 
whereby  Crowell  gave  up  important  rights,  and  the  creditors  gained  im- 
portant advantages. 

It  is  urged,  however,  that  unless  Crowell  had  a  defence,  or  at  least  a 
case  of  doubt  in  his  favor,  there  was  no  justice  in  defending,  and  there- 
fore no  consideration  for  abetaininff,  which  the  law  can  favor.  And  ref- 
erence is  made  to  compromises  where  no  suit  has  been  commenced,  as 
standing  on  the  same  footing  with  cases  in  litigation.  There  are  some 
cases  which  appear  to  confound  the  distinctions,  and  which  may  deserve 
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consideration,  although  upon  the  present  declaration  without  amendment 
it  is  doubtful  whether  it  is  yeiv  important.  But  the  questions  are  before 
us  and  cannot  be  regarded  as  foreign  to  the  case. 

It  has  been  held  that  a  party  who  gets  an  agreement  in  his  favor  by  a 
relinquishment  or  an  agreement  to  relinquish  a  right,  must  have  some 
right  or  some  show  of  right  to  relinquish.     This  was  held  in  Edwardi  y. 
Baugh^  11  M.  &  W.  641,  in  regard  to  a  declaration  or  an  agreement  to 
abstain  from  prosecuting,  which  did  not  aver  any  debt  actual  or  supposed. 
This  case,  however,  contains  an  express  assertion  that  if  suit  had  been 
commenced  before  the  compromise,  no  such  showing  would  be  needed, 
and  the  saving  of  litigation  and  its  attendant  expenses  would  be  a  suffi- 
cient consideration  in  itself.     In  Cook  v.  Wright^  1  B.  &  S.  559,  the  court 
intimates  that  the  declaration  in  JEdwards    v.   Baugh  was   sufficient, 
and   that  the  decision  was  questionable.     In  Kaye  v.  IhUton^   7   M. 
&  G.   807,   the  consideration   was  confined  to  the  transfer  of  an   in- 
terest, and  held  bad  because  there  was  none.    In  Jones  v.   Asfibumham^ 
4  East,  455,  it  was  held  an  agreement  to  forbear  suit  was   nugatory 
unless  it  was  in   favor  of  some  person  named   or  otherwise  designate, 
and  in  that  instance  there  was  no  person  liable  to  suit  indicated  or  ex- 
isting.    In  Barber  v.  Foxj  2  Wm.  Saund.  186,  an  heir's  promise  based 
on  a  bond  in  which  there  were  no  words  binding  heirs  was  held  invalid, 
as  in  Fooley  v.  Windham^  Cro.  El.  206,  was  a  promise  to  compensate  a 
personal  tort  of  an  ancestor,  on  which  there  was  no  surviving  cause  of  ac- 
tion.   In  Seaman  v.  Seaman^  12  Wend.  381 ;  Busby  v.  Conway^  8  Md. 
55 ;  Praler  v.  Miller^  25  Ala.  820,  it  was  held  an  s^reement  not  to  op- 
pose a  will  formed  no  consideration  for  a  compromise  unless  the  party 
would  be  in  some  way  interested  in  its  defeat.     See  also  Jereu  v.  SvUon^ 
8  Ind.  289.     And  in  Bood  v.  Jones^  1  Doug.  188,  it  was  held  an  agree- 
ment not  to  attach  property,  where  there  was  nothing  to  attach,  was  no 
consideration  for  a  promise.     But  in  the  latter  case,  as  in  the  best  con- 
sidered cases  genersdly,  it  is  also  held  that  when  parties  have  acted  with- 
out fraud,  the  burden  is  on  the  defendant  to  defeat  the  agreement  which 
will  be  presumed  good  until  &cts  are  alleged  against  it  to  invalidate  it. 
Paris  V.  DexUr,  15  Vt.  379 ;   Wade  v.  Simeon,  2  C.  B.  565  ;   Chould  v. 
Armstrong,  2  Hall  S.  C.  267.     And  if  parties  act  in  good  &ith,  even 
when  they  know  all  the  facts,  and  there  is  a  promise  without  legal  liabil- 
ity to  base  it  on,  the  courts  hesitate  to  disturb  the  agreements  of  par- 
ties, or  any  assumption  that  an  advantage  which  they  have  obtained,  and 
conceive  to  be  worth  paying  for,  is  not  to  be  considered  valuable.     The 
decisions  in  this  state  have  gone  far  to  sustain  such  bargains.     Weed  v. 
Terry,  2  Doug.  844 ;   Vandyke  v.  Davis,  2  Mich.  148 ;  Moore  v.  Detroit 
Locomotive    Works,  14  Mich.  266 ;   Mdl  v.  Swartout,  29  Mich.  249 ; 
Q-ates  V.  Shutts,  7  Mich.  127.     In  Vandyke  v.  Davis,  the  party  had  no 
title  whatever.    In  Moore  v.  Locomotive  Works,  the  defendant  had  be- 
come liable  for  not  delivering   machinery,  and  it  was  regarded  as  an 
advantage  gained  to  the  plaintiff  to  get  the  property  instead  of  a  law- 
suit for  damages,  so  as  to  uphold  a  waiver  of  delay.     In  Q-a;tes  v.  Shutts 
the  claim  was  supposed  to  be  barred  by  the  statute  of  limitations. 

The  decisions  generally  hold  that  an  agreement  to  settle  an  existing 
suit  is  sustainable  without  reference  to  the  merits  of  the  controversy,  un- 
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less  under  very  pecaliar  circumstances.  It  is  so  held  on  the  ground  that 
an  alteration  in  the  position  of  the  parties  may  of  itself  be  an  advantage  ; 
and  may,  in  the  absence  of  fraud  or  other  controlling  reason,  be  a  suffi- 
cient consideration.  In  Cook  y.  Wright^  1  B.  &  S.  559  the  court  held 
that  there  could  be  no  doubt  whatever  that  the  compromise  of  a  suit  was 
a  sufficient  consideration ;  but  that  the  reason  was  not  the  saving  of  costs, 
but  the  change  of  position,  and  that  in  all  cases  where  parties  had  so 
changed  their  position,  the  same  rule  would  apply.  There  a  person  not 
personally  liable  for  a  rate,  had  compromised  it  with  commissioners  and 
agreed  to  pay  the  reduced  sum,  both  Knowing  the  facts  but  differing  as  to 
the  law ;  and  he  was  held  liable.  In  Barlow  y.  Ocean  Im.  Co,  4  Met. 
270,  it  was  held  a  settlement  with  an  insurance  company  could  not  be 
disturbed  by  the  subsequent  discovery  of  facts  which  would  have  pre- 
vented it,  if  known.  In  Wade  v.  Simeon^  2  C.  B.  565,  it  was  said  that 
the  fact  that  a  plaintiff  knew  he  had  no  cause  of  action  would  not  neces- 
sarily defeat  a  compromise  unless  he  knew  he  could  not  under  any  circup- 
stances  have  got  a  verdict.  In  Q-ould  v.  Armetrong^  $upra^  the  test  was 
likewise  stated  to  be  whether  there  *^  could  be^*  any  recovery.  In  Union 
Bank  v.  Q-eary^  5  Pet.  118,  the  parties  were  not  ignorant  of  the  facts 
but  the  law  was  doubted.  So  in  Lon^gridge  v.  JDorvUle^  5  B.  &  Aid.  117, 
it  was  held  a  compromise  would  not  fail  unless  it  was  dear  there  could  be 
no  possible  liability. 

The  cases  refer  among  other  things  to  the  contingencies  of  losing  testi- 
mony as  not  to  be  disregarded.  And  in  Cooper  v.  IParker^  15  C.  B.  822,^ 
the  doctrine  is  very  broadly  laid  down.  A  defendant  had  pleaded  in- 
fancy* which  was  not  true  in  fact.  The  suit  was  compromised  for  a 
smaller  sum,  and  that  plea  was  by  the  same  agreement  withdrawn.  The 
court  held  the  plaintiff  bound.  Parke,  B.,  uses  this  language :  ^*  I  can- 
not see  why  this  is  not  a  good  plea.  The  value  of  the  defendant's  giving 
up  the  question  in  the  action  in  the  county  court  cannot  be  ascertained. 
In  dealing  with  a  plea  of  this  sort,  the  court  does  not  enter  into  a  consid- 
eration of  the  value  of  the  satisfaction  if  the  plaintiff  agrees  to  accept  it. 
The  advantage  to  the  plaintiff  of  the  defendants  giving  up  the  plea  of  in- 
fancy in  the  county  court,  though  an  untrue  one,  might  be  great."  Mar- 
tin, B.,  very  briefly  concurs  by  saying  still  more  br<Mtdly  tlmt  the  parties 
should  be  allowea  to  have  their  agreements  carried  out  as  they  make 
them.     The  decision  was  unanimous. 

It  is  also  held  that  the  presumption  will  always  be  raised  that  plead- 
ings are  not  put  in  for  sham  purposes  or  in  bad  faith,  and  that  they  cannot 
be  attacked  except  upon  averments  to  the  contrary.  Bidwell  v.  (7a^on, 
Hobart,  216 ;  Smith  v.  MonteUh,  13  M.  &.  W.  426  ;  WiUon  v.  dty  Bank, 
17WaU.478. 

There  is  no  reason  for  presuming  unfairness  when  parties  are  merely 
relying  on  their  legal  rights,  and  no  reason  why  they  should  be  debarred 
fromdemanding  compensation  for  ^ving  them  up.  If  there  have  been 
unfairness  in  bringing  about  a  settlement,  the  want  of  any  honest  cause 
of  action  or  probable  defence  may  be  a  fact  to  be  considered  among  the 
rest. 

In  the  present  case  Crowell  does  not  appear  on  the  pleadings  as  the 
moving  party,   and  there  is  nothing  to  indicate  fraud.     He  gave  up 


28  THB  AMEBICAN  LAW  TIMB8  REPORTS.  [JaBoaiy,  1876. 

Vol.  m.]  Saitfosd  V,  HmuosD.  [No.  1. 

valaable  privil^es,  and  the  creditors  got  valuable  benefits  thereby,  on 
which  they  put  their  own  estimate.  The  bargain  cannot  be  presumed  to 
have  been  fraudulent,  and  the  consideration  is  valid,  unless  the  whole 
transaction  was  unlawful. 

Upon  the  general  question,  see  farther,  Morey  y.  Neufane^  8  Barb.  658 ; 
Stoddard  v.  Mix,  14  Conn.  12 ;  Farmtri  B.  K  v.  Blair,  44  Barb.  662 ; 
Atlee  Y.  Ba€khou9e,  3  M.  &.  W.  688. 

So  far  as  any  question  arises  concerning  fraud  against  Crowell's  pairt- 
ners,  we  do  not  perceive  how  it  can  be  presented  on  this  record.  If  de- 
fendants could  set  up  any  fraud  against  them  to  avoid  the  contract,  upon 
which  we  need  not  pass  here,  such  fraud  is  not  to  be  presumed.  And 
under  the  second  count  which  avers  their  consent,  It  must  be  likewise 
presumed  to  have  been  fairly  obtained. 

Neither  do  we  think  there  is  any  ground  for  holding  such  an  agreement 
to  be  in  fraud  of  the  bankrupt  law.  It  has  been  h^d  that  secret  agree- 
ments by  favored  creditors  to  withdraw  opposition  to  the  discharge  of 
debtors  or  to  abstain  from  examining  them  are  void,  because  by  their  po- 
sition in  the  case,  other  creditors  are  at  libertrjr  to  rely  on '  their  prosecut- 
ing all  necessary  inquiries  and  developing  all  important  facts,  which  such 
agreements  tend  to  smother.  It  is  held  such  arrangements  have  a  direct 
tendency  to  favor  fraudulent  dealings  with  assets,  and  to  conceal  the  truth 
upon  the  merits.  Sail  v.  Dyson,  10  L.  &  Eq.  424 ;  Dexter  v.  Snow,  12 
Cush.  594 ;  Taxbury  v.  Mller,  19  J.  R.  311 ;  Bell  v.  LeggeU,  8  Seld.  176  ; 
Nerot  V.  Wallace,  8  T.  R.  17.  And  on  similar  principles  a  secret  prom- 
ise to  pay  a  creditor,  who  signs  a  compromise  with  others,  and  so  induces 
them  to  regard  him  as  acting  without  such  an  inducement,  is  held  fraud- 
ulent    Case  V.  Q-errish,  15  Pick.  49. 

But  a  debtor  who  devotes  all  his  property  to  be  used  ratably  for  all  his 
creditors  does  what  the  law  highly  favors  and  approves.  This  is  the  very 
aim  and  purpose  of  the  banloiipt  law,  and  the  only  end  for  which  the 
petition  in  bankruptcy  was  filed.  No  act  can  be  in  fraud  of  a  law  which 
it  is  intended  and  calculated  to  carry  out.  Crowell  merely  bargained  to 
submit  to  the  purposes  of  this  law,  when  he  had  before  resisted  the  at- 
tempt to  bring  him  within  it.  If  it  had  been  a  bargain  to  conceal  or 
withdraw  his  assets  from  distribution,  or  to  procure  a  collusive  discontin- 
uance of  the  suit  after  other  creditors  had  appeared,  there  might  have 
been  some  reason  for  doubting  its  validity.  But  an  agreement  to  submit 
to  a  bankruptcy  decree  and  to  have  the  estate  disposed  of  in  due  course  of 
law  is  entirely  proper  and  valid. 

The  judgpnent  should  be  reversed,  and  the  demurrer  overruled,  with 
costs,  and  the  cause  remanded  to  the  court  below,  that  the  defendants  may 
plead  over. 
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OIKOUAT  CX>URT  OP  THB  UNITED  STATHS.  —  NORTHHRN  DIS- 
TRICT OF  QBOBQIA. 

[OCTOBBB,  1875.] 

WILMER  V.  THE  ATLANTA  AND  RICHMOND  AIR  LINE  RAILWAY. 

(1.)  A  railroad  company  harins  its  residence  and  principal  office  at  Atlanta,  Greorgia, 
conveyed  to  trustees  by  one  oeed,  all  its  line  of  road  extending  from  Atlanta  through 
Sooth  Carolina  to  Charlotte,  North  Carolina,  and  other  property  to  secure  the  pay- 
ment of  the  principal  and  interest  of  4,248  bonds  of  $1,000  each,  issued  by  the  nul- 
road  company,  llie  railroad  was  an  indivisible  and  inseparable  piece  of  property, 
which  could  not  be  divided,  without  injury  to  its  value.  The  trust  deed  conferred 
authority  on  the  trustees,  and  made  it  their  duty,  in  case  the  railroad  company  failed, 
to  pay  either  the  interest,  or  principal  of  the  bonds,  to  take  possession  of  the  property 
conveyed  by  the  trust  deed,  and  aavertise  and  sell  the  same  or  such  part  as  mignt  bie 
necessary  at  Atlanta,  to  pay  the  sum  in  default    Held  :  — 

(a.)  That  on  default  made  in  the  payment  of  interest  and  a  demand  upon  the  trustees 
by  the  bondholders  that  they  should  take  possession  of  the  trust  property  and  a  failure 
of  the  tmatees  to  do  so,  the  court  on  a  bill  filed  by  the  bondholders  to  require  them 
to  execute  the  trust  would  compel  them  to  take  possession  of  the  trust  property  or 
appoint  a  receiver  for  that  Durpose. 

(b.)  Such  appointment  woula  be  made  even  though  there  was  no  probable  deficiency 
of  the  trust  property  to  pay  the  debts,  secured  by  the  trust  deed. 

(c.}  When  it  was  represented  that  the  trust  property  had  fallen  into  the  hands  of  two 
Afferent  receivers,  accountable  to  three  different  courts,  to  the  manifest  detriment  of 
the  trust  estate,  that  fact  of  itself  was  considered  a  sufficient  reason  for  the  appoint- 
ment of  a  receiver  for  the  whole  property,  if  the  court  had  jurisdiction  to  make  such 
appointment. 

(d.)  The  circuit  court  of  the  United  States  for  the  Northern  District  of  Georgia  has 
jurisdiction  to  apnoint  a  receiver  for  the  entire  line  of  said  company's  road,  and 
other  property  included  in  the  deed  of  trust  whether  within  or  without  the  state. 

i2A  Two  states  may  by  concurrent  legislation  unite  in  creatine  the  same  corporate  body. 
8.)  Where  a  bill  was  filed  the  prayer  of  which  was  that  this  court  would  construe  a 
trust  deed  executed  by  a  railroad  company,  and  compel  the  trustees  to  execute  the 
trust  or  appoint  a  receiver  to  take  possession  of,  and  administer,  the  trust  property, 
and  service  of  subpmna  had  been  made  on  the  raihoad  company,  which  was  the  prin- 
cipal defendant,  and  a  restraining  order  had  been  allowed,  and  also  served  on  the 
railroad  company,  enjoining  it  m>m  delivering  possession  of  the  trust  property  to 
any  one  except  a  receiver,  appointed  by  this  court  in  the  case  thus  commenced,  neld, 
that  by  these  proceedings  the  court  acquired  constructive  possession  of  the  trust  prop- 
erty; and  that  possession  thereof  taken,  under  color  of  process  from  another  court, 
in  a  suit  commenced  after  the  proceedings  above  mentioned,  was  in  contempt  of  the 
process  and  jurisdiction  of  this  court,  even  though  the  other  court  first  obtained 
actual  possession  of  the  property.     (Per  Woods,  Cirouit  Judge.) 

(4.)  Contra,  Service  of  process  gives  jurisdiction  over  the  person;  seisure  gives  juris- 
duction  over  the  property ;  and  until  the  property  is  seized,  no  matter  where  the  suit 
was  commenced,  the  court  does  not  have  jurisdiction  over  it.  Thus,  when  two  suits 
between  different  parties,  raising  different  controversies,  and  havinz  different  purposes 
in  view,  are  commenced  in  courts  of  coordinate  jurisdiction,  and  the  possession  of  the 
property,  which  is  the  subject  of  the  suit,  is  necessary  to  tiie  relief  asked  in  each  case, 
thai  court  which  first  seises  the  property  acquired  jurisdiction  over  it,  to  the  exclu- 
sion of  the  other,  no  matter  when  the  suits  were  commenced,  or  process  in  penanam 
served.     (Per  Bradley,  Circuit  Justice.) 

(5.)  When  certain  bondholders  secured  by  a  deed  of  trust,  filed,  in  behalf  of  themselves 
and  all  other  bondholders  secured  by  the  same  deed,  who  chose  to  come  in  as  com- 
plainants, and  bear  their  share  of  the  expenses  of  the  suit,  a  bill  against  the  trustees 
named  In  the  deed,  to  have  the  trust  administered,  and  the  trust  property  sold,  and 
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its  proceeds  distribated,  and  the  othelr  bondholders  were  nnmerons  and  some  of  them 
unknown;  held,  that  it  was  no  valid  obiection  to  the  making  of  a  decree, in  accordance 
with  the  prayer  of  the  bill,  that  all  the  Dondholders  were  not  made  parties;  they  might 
be  allowed  to  come  as  complainants,  or  might  propound  their  claims  before  the  master. 

A  trust  deed  executed  by  a  railroad  company  to  secure  bondholders  construed. 
^  When  a  railway  is  conveyed  by  a  trust  deed  or  mortgage  to  secure  bonds,  and  it 
cannot  be  diyided  and  sold  in  pieces  without  manifest  injury  to  its  value,  the  whole 
may  be  sold,  before  the  principal  is  due,  on  default  in  the  payment  of  interest. 

(8.)  If  two  railroad  corporations  created  by  different  states  join  in  making  a  trust  deed 
conveying  their  joint  property  to  secure  bonds  issued  by  them  jointly,  and  suit  is 
brougnt  to  enforce  the  trust,  in  the  district  where  one  of  t£e  corporations  resides,  and 
it  is  served  with  process,  and  the  other  corporation,  being  a  non-resident  of  the  state 
or  district  where  the  suit  is  brought,  enters  its  appearance  and  files  an  answer  jointly 
with  the  other,  both  will  be  bound  by  the  decree  of  the  court. 

(9.)  The  Atlanta  &  Richmond  Air  Line  Railway  Company  executed  the  deed  of  trust, 
mentioned  in  the  first  head  note:  Hdd,  that  the  court  has  jurisdiction  to  decree  that  the 
trustees  should  sell  the  entire  line  of  road  according  to  the  terms  of  the  trust,  notwith- 
standing, a  large  part  of  the  road  lay  beyond  the  territorial  jurisdiction  of  the  court; 
and  that  a  sale  and  deed  under  such  decree  would  convey  a  good  title  to  the  whole. 

(10.)  Penalty  of  bond  for  appeal  fixed  under  rule  82  of  the  supreme  court. 

This  was  a  cause  in  equity  which  was  first  heard  in  chambers  at 
Savannah,  on  the  5th  and  7th  of  December,  1874,  by  Woods,  C.  J.,  on 
the  motion  of  complainants,  for  the  appointment  of  a  reoeiver. 

Messrs.  A.  T,  Ackermann  ^  L.  JS.  Bleckley^  for  the.  motion,  and 
Messrs.  P.  X.  Mynatt  i*  JJ.  JJ.  Marshall^  contra. 

Woods,  Circuit  Judge.  The  complainants,  Skipwith  Wihner  and 
August  Richard,  allege  that  they  are  the  owners  and  holders  of  certain  of 
the  bonds  known  as  first  mortgage  eight  per  cent,  bonds  of  the  Atlanta 
&  Richmond  Air  Line  Railway  Company,  which  are  secured  by  a  deed  of 
trust  on  all  the  property  and  franchises  of  the  defendant  company,  and 
they  file  this  bill,  in  behalf  of  themselves  and  all  other  holders  of  similar 
bonds,  who  shall  be  entitled  to  avail  themselves  of  the  benefit  of  the  suit. 
The  purpose  and  prayer  of  the  bill  is,  that  the  trust  deed  given  to  secure 
said  bonds  may  be  construed  that  the  trustees  therein  named,  or  their 
substitutes  to  be  appointed  by  the  court,  may  be  compelled  to  execute  the 
trusts  created  by  the  deed  of  trust,  by  taking  possession  of  said  railway 
and  appurtenances,  and  all  property  granted  by  the  deed  of  trust,  and 
selling  the  same  at  public  auction,  for  the  payment  of  the  principal  and 
interest  of  all  the  bonds  secured  by  said  trust  deed,  and  that  pending  the 
suit  some  suitable  person  may  be  appointed  receiver  to  take  possession 
of  said  railway  and  all  its  property  conveyed  by  the  trust  deed,  with 
power  to  operate  and  manage  said  railway,  and  receive  all  its  earning  and 
income  during  the  pendency  of  the  suit,  and  with  such  other  power  as  to 
the  court  shaJI  seem  right  and  proper. 

The  cause  now  comes  on  for  hearing,  upon  the  motion  of  the  complain- 
ant for  the  appointment  of  a  receiver,  as  prayed  in  the  bill. 

It  is  alleged  in  the  bill  that  the  defendant  company  is  a  corporation, 
created  by,  and  existing  under  the  laws  of  the  State  of  Georgia,  South 
Carolina,  and  North  Carolina,  and  having  its  principal  office  and  place  of 
business  in  Atlanta,  in  the  State  of  Georgia. 

It  further  appears  from  the  bill  that,  by  an  act  of  the  Legislature  of 
Georgia,  approved  March  5, 1856,  a  railroad  company,  to  be  known  as 
*^  the  Georgia  Air  Line  Railroad  Company,"  was  incorporated  and  author- 
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ized  to  build,  eqaip,  and  enjoy  a  railroad  from  Atlanta  to  the  South  Caro- 
lina State  Line  in  the  direction  of  Anderson  Court  House 

By  an  act  of  the  General  Assembly  of  South  Carolina,  ratified  December 
20,  1856,  the  Air  Line  Railroad  Company  of  South  Carolina  was  incor- 
porated, with  authority  to  construct  a  railroad  from  the  line  of  the  State 
of  Georgia,  in  the  direction  of  the  city  of  Atlanta,  to  Anderson  Court 
House,  and  thence  to  some  point  of  connection,  with  the  Charlotte  and 
South  Carolina  Railroad  in  the  direction  of  Charlotte,  North  Carolina, 
and  to  equip  and  enjoy  the  same. 

The  seventh  section  of  this  act  of  incorporation  provides  that  it  shall 
and  may  be  lawful  for  the  said  company  to  combine  or  unite  with  any 
other  railroad  company  having  the  right  so  to  do,  and  to  consolidate  the 
management  of  the  companies  so  combining,  if  they  shall  deem  it  neces- 
sary, and  to  make  any  regulations  for  the  use  of  or  combination  of  the  in- 
terest or  management  of  said  roads  as  the  public  good  may  require,  or  to 
them  may  seem  meet. 

By  an  act  of  the  Legislature  of  North  Carolina,  ratified  August  8, 
1868,  it  was  provided  that  the  Air  Line  Railroad  Company  in  South 
Carolina  was  authorized  ^^  to  extend,  construct,  equip,  and  operate  its  road 
within  the  limits  of  North  Carolina,  from  any  point  on  the  South  Caro- 
lina line  to  the  town  of  Charlotte,  in  North  Carolina." 

These  three  acts  being  in  force,  the  Legislature  of  Greorgia,  by  an  act  ap- 
proved September  7, 1868,  declared  ^^that  the  Georgia  Air  Line  Company 
be  and  they  are  hereby  authorized  to  consolidate,  combine,  or  unite  with 
any  other  railroad  company  or  companies  directly,  or  indirectly  connecting 
therewith  (or  to  unite  the  management  of  said  companies),  upon  such  terms, 
conditions,  and  provisions  as  shall  be  agreed  upon  by  and  between  such 
companies  so  consolidated  or  uniting,  and  thereupon  such  consolidated  or 
united  companies  shall  be  invested  in  this  state  with  all  the  rights  and  priv- 
ileges conferred  upon,  be  subject  to  all  the  restrictions  imposed  by  the 
original  charter  of  the  said  Georgia  Air  Line  Railroad  Company,  and  the 
amendments  thereto,  with  the  right  to  adopt  such  other  or  modified  cor- 
porate name,  and  to  increase  and  diminish  the  number  of  directors  now 
provided  or  as  shall  be  determined  on  and  agreed  upon  by  such  com- 
panies." And  the  Legislature  of  South  Carolina  by  an  act  approved 
September  18,  1868,  entitled  '^  An  act  to  amend  an  act  entitled  an  act 
to  incorporate  the  Air  Line  Railroad  Company  in  South  Carolina,"  de- 
clared (Section  2)  ^^  that  if  said  company  shall,  as  authorized  by  its 
charter,  consolidate  or  unite  with  any  other  company  or  companies,  it  may 
adopt  such  other  or  modified  corporate  name  and  increase  or  diminish  the 
number  of  directors  now  provided  for  as  shall  be  deemed  best  and  agreed 
upon  by  such  companies. 

In  pursuance  of  the  authority  granted  by  these  acts  of  the  Legislatures 
of  Georgia  and  South  Carolina,  it  is  alleged  that,  on  June  20, 1870,  the 
Georgia  Air  Line  Railroad  Company,  and  the  Air  Line  Railroad  Com- 
pany in  South  Carolina  by  an  agreement  in  writing,  duly  executed  be- 
tween said  companies,  were  consolidated  and  united  into  one  corporation 
under  the  name  of  the  ^^Atlanta  &  Richmond  Air  Line  Railwav  Com- 
pany," and  from  thenceforward  became  one  body  corporate,  under  that 
corporate  name,  and  the  owner  of  all  the  property,  and  entitled  to  all  the 
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rights,  privileges,  and  franchises  which  had  belonged  to  the  two  companies 
out  of  which  it  was  formed. 

It  is  further  alleged  that  the  Atlanta  &  Richmond  Air  Line  Railway 
Company  having  thns  become  the  owner  of  all  the  property  which  had 
belonged  to  the  two  companies  named,  and  being  in  need  of  a  laree  sum 
of  money  to  complete  and  equip  its  road,  conveyed  to  trostees  by  deed  of 
trust  ^*  the  entire  railway  of  said  company  extending  from  the  city  of 
Atlanta,  in  the  State  of  Georgia,  to  the  city  of  Charlotte,  in  North  Caro- 
lina, together  with  all  its  franchises,  lands,  buildings,  machinery,  rolling 
stock,  materials,  and  other  property,  real  and  personal,  wherever  situated, 
and  however  held,  and  whether  now  owned,  or  hereafter  acquired ;  and 
also  the  annually  accruing  net  income  of  said  company,"  the  purpose  of 
which  said  deed  of  trust,  and  it  so  declared,  was  to  secure  the  payment  of 
4,248  coupon  bonds  of  $1,000  each  to  be  issued  by  the  company,  with  in- 
terest payable  semi-annuidly  at  the  rate  of  eight  per  cent,  per  annum. 
It  was  made  the  duty  of  the  trustees  named  in  the  deed  of  trust,  upon  de- 
fault of  payment  of  either  the  principal  or  interest  of  the  bonds,  to  take 
possession  of  the  trust  property  and  its  revenues,  and  administer  the  same, 
and  to  sell  the  property  or  suchpart  thereof  as  might  be  necessary  to  pay 
the  sum  of  money  in  default.  The  bonds  secured  by  the  deed  of  trust  were 
duly  executed  and  issued,  and  negotiated  by  the  Atlanta  &  Richmond  Air 
Line  Railway  Company. 

The  bill  further  states  that  on  the  first  of  January  1874  the  company 
made  default  in  the  payment  of  its  interest  that  d^  due,  that  the  in- 
terest coupons  were  presented  for  payment  at  the  office  of  the  company 
in  New  York  and  Atlanta,  and  payment  thereof  was  refused.  More  than 
sixty  days  having  elapsed  from  the  time  of  such  default,  the  complain- 
ants, together  with  the  holders  of  other  2,842  of  said  bonds,  gave  notice  to 
R.  A.  Lancaster  and  Alfred  Austell,  the  surviving  trusteeis  under  said 
deed  of  trust,  of  the  default  in  the  payment  of  interest,  and  requested 
them  to  proceed  and  execute  the  trusts  created  by  said  deed,  and  take 
possession  of  the  trust  property,  and  the  revenues  of  the  company  as  Au- 
thorized and  required  by  the  deed  of  trust,  to  sell  the  property,  and  apply 
the  net  proceeds  of  the  entire  trust  property  to  the  payment  of  the  prin- 
cipal and  interest  on  the  bonds  secured  by  said  deed  of  trust  as  therein 
provided.  Although  five  months  have  elapsed  since  the  said  request,  the 
trustees  have  taken  no  steps  towards  the  execution  of  said  trusts  or  the 
enforcement  of  the  bondholders'  rights  under  the  deed  of  trust,  but  have 
utterly  failed  and  neglected  so  to  do. 

It  is  further  alleged  that  the  Atlanta  &  Richmond  Air  line  Railway 
Company  is  managed  not  so  much  in  the  interest  of  its  bondholders  and 
stockholders  as  in  the  interests  of  the  Richmond  &  Danville  Railroad 
Company,  whose  president  is  also  the  president  of  the  Atlanta  &  Rich- 
mona  Air  Line  Railway  Company.  That  it  has  been  made  subservient 
to  the  interests  of  the  Richmond  &  Danville  Company,  greatly  to  its  own 
injury  and  the  damage  of  the  complainants  and  odier  bondholders. 

It  is  also  alleged  that  the  Richmond  &  Danville  Railroad  Company 
claims  to  have  some  interest  in  the  property  covered  by  the  deed  of  trust, 
and  to  have  a  lien  therefore  on  said  property,  and  that  the  complainants 
apprehend  the  Atlanta  A  Richmond  Air  Line  Company,  and  the  Danville 
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A  Richmond  Company  are  acting  coUusiyely  in  regard  to  said  lien,  and 
it  is  their  intention  to  undertake  to  enforce  it  to  the  great  wrong  and  in-^ 
jary  of  complainants  and  other  bondholders. 

It  is  unnecessary  here  to  notice  further  the  allegations  of  the  bill. 

The  motion  is  for  the  appointment  of  a  receiyer,  to  take  possession  of 
the  entire  line  of  the  defendant  company's  road,  running  from  Atlanta, 
Geoi^ia,  to  Charlotte,  North  Carolina  over  portions  of  three  states. 

The  first  question  which  presents  itself  for  solution  is,  should  there  be  a 
receiver  for  the  property  of  the  defendant  company  or  any  part  of  it? 

The  rules  which  ffovern  the  discretion  of  courts  in  the  exercise  of  this 
power  are  well  settled.  Where  there  is  a  trust  fund  in  danger  of  being 
wasted  or  misapplied,  a  court  of  equity  will  interfere  upon  the  application 
of  any  of  the  creditors  either  in  his  own  behalf,  or  in  behalf  of  himself  and 
the  other  creditors,  and  by  the  appointment  of  a  receiver,  or  in  some  other 
mode  grant  relief.  Jones  v.  Doughertys  10  Gra.  274.  The  appointment  of  a 
receiver  is  not  necessarily  predicated  upon  the  apprehended  loss  of  the 
debt.  It  would  be  sufficient  to  allege  that  the  trustee  appointed  re- 
fused to  perform  the  trust.    McDougal  v.  Dougherty ^  11  6a.  o86. 

Where  there  has  been  n^ligence  or  improper  conduct  on  the  part  of  a 
trustee  and  the  fund  is  in  danger,  the  appointment  of  a  receiver  upon  the 
application  of  the  cestui  que  trust  is  a  matter  of  right.  JenkinB  v.  Jen- 
kins,  1  Paige  Ch.  Rep.  248. 

The  rule  in  courts  of  equity  in  regard  to  appointing  a  receiver  of  mort- 
gaged property  is,  that  it  will  be  granted  in  all  cases  where  the  income  is 
required  to  meet  the  incumbrance,  and  is  at  the  present  time  being  so  ap« 
plied  as  not  to  be  legally  applicable  to  reduce  tne  incumbrance.  2  Red- 
field  on  Railways,  868. 

To  apply  these  well  settled  rules  to  the  question  in  hand.  As  already 
stated,  the  trustees  have  for  more  than  five  months  neglected,  although 
requested,  and  although  the  deed  of  trust  made  it  their  duty  to  do  so,  to 
take  possession  of  the  property  of  the  defendant  company.  The  bond- 
holders have  as  dear  a  right  to  have  executed  that  power  of  the  trust 
deed  which  requires  the  trustees  to  take  possession  of  the  property  upon 
default  in  payment  of  interest  as  any  other  covenant  in  the  deed.  If  the 
trustees  refuse  to  perform  this  duty,  cestui  que  trust  have  the  right  to  ap- 
ply to  the  court  to  compel  them  to  do  it,  or  appoint  some  one  who  will. 
And  this  right  is  independent  of  any  probable  deficiency  of  the  trust 
property  to  pay  the  debts  secured  by  the  deed  of  trust.  The  application 
for  a  receiver  m  such  a  case  is  simply  a  demand  by  the  beneficiaries  of 
the  deed  that  the  trust  be  executed  according  to  its  terms. 

It  has  been  made  to  appear  upon  the  hearing  that  the  interest  for  Jan- 
nary  and  July  last  is  in  de&iult,  amounting  to  9889,840.  It  is  also  shown 
that  upon  an  execution  issued  on  the  judgment  of  a  court  of  the  State  of 
Georgia  for  littie  more  than  $1,000,  the  railroad  of  the  defendant  com- 
pany has  been  sold  piecemeal  in  the  several  counties  of  the  State  of  Geor- 
gia through  which  it  runs.  It  is  also  shown  that  since  the  filing  of  the 
bill  and  the  seryioe  of  process  in  this  case,  and  since  the  allowance  of  a 
restraining  order,  a  suit  has  been  instituted  in  the  superior  court  of  Ful- 
ton Comity,  Georgia,  in  which  a  receiver  has  been  appointed  for  so  much 
of  the  property  of  the  defendant  company  as  lies  within  the  State  of 
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Oeoma,  that  suits  have  been  instituted  in  the  United  States  circuit  court 
for  North  Carolina,  and  in  the  United  States  circuit  court  for  South  Car- 
olina since  the  service  of  process  in  this  action,  in  which  receivers  have 
been  appointed  for  the  property  of  the  company  in  these  states  respec- 
tively. It  is  true  that  the  same  person  has  been  appointed  receiver  in 
North  and  South  Carolina,  but  a  different  person  is  the  receiver  appointed 
by  the  state  court  in  Georgia.  Here  are  three  distinct  and  independent 
courts  claiming  possession  of  different  portions  of  the  railroad  and  other 
property  of  the  defendant  companv,  and  it  is  in  the  actual  possession  of 
two  independent  receivers,  living  m  different  states  and  accountable  to 
different  tribunals. 

The  averment  of  the  bill  is  that  this  railroad  property  from  Atlanta, 
Greorgia,  to  Charlotte,  North  Carolina,  is  one  inseparable  and  indivisible 
piece  of  property.  That  it  is  a  portion  of  a  great  through  route  and  de- 
rives its  chief  value  and  business  from  that  fact.  The  legislation  already 
cited,  of  the  three  states  through  which  it  runs,  shows  that  it  was  in- 
tended to  be  one  undivided  and  unbroken  line,  and  the  deed  of  trust, 
which  is  the  basis  of  this  proceeding,  covers  the  whole  line  of  the  road 
from  one  terminus  to  another. 

It  is  obvious  that  it  would  be  a  most  unfortunate  case  that  such  a 
property  should  be  held  by  two  different  receivers,  accountable  to  three 
different  courts.  In  fact,  when  we  consider  that  a  large  part  of  the 
property  of  the  company  consists  of  rolling  stock,  which  must  necessarily 
pass  from  one  end  of  the  road  to  the  other,  and  which  must  be  used  on 
the  three  divisions  into  which  the  road  is  divided  by  its  administration  in 
three  different  courts,  it  appears  to  be  well  nigh  impossible  to  administer 
the  affairs  of  the  road  and  render  accurate  and  satis&ctory  accounts.  It 
is  evident  that  such  a  divided  control  must  result  in  crippling  the  opera- 
tions of  the  road,  destroying  its  business  and  reducing  its  receipts,  and 
placing  in  jeopardy  the  secunty  of  its  creditors. 

This  unfortunate  condition  of  affairs,  resulting  from  the  action  of  three 
independent  courts,  would  of  itself  be,  as  it  appears  to  us,  sufficient  ground 
for  the  appointment  of  a  receiver  for  the  entire  property  by  this  court ;  if 
the  power  and  jurisdiction  of  this  court  to  do  so  is  clear. 

Firstly,  then,  has  this  court  the  power  to  appoint  a  receiver  for  real 
property  outside  the  limits  of  the  state  ?  Involved  in  this  question  is  an- 
other, to  wit :  Is  the  Atlanta  &  Richmond  Air  Line  Railway  Company 
one  corporation  in  Oeorgia,  and  another  and  distinct  corporation  of  the 
same  name  in  South  Carolina,  or  is  it  the  same  corporate  body  in  both 
states  ?  It  seems  to  me  quite  clear  that  the  purpose  of  the  legislation  of 
Georgia  and  South  Carolina,  in  reference  to  thiis  corporation  already  set 
out  in  this  opinion,  was  to  create  a  single  corporate  Dod^.  Pursuant  to 
the  provisions  of  the  acts  of  these  two  states,  the  two  original  companies 
did  consolidate  and  combine,  they  took  a  new  name,  and  organized  a  new 
and  single  board  of  directors.  Having  done  this,  the  new  consolidated 
company,  under  its  new  name,  and  acting  by  its  one  president,  has  ex- 
ecuted a  single  deed  of  trust  covering  the  entire  line  of  railway  from  At- 
lanta to  Charlotte,  and  including  iSl  the  personal  property,  whidi  for- 
merly belonged  to  the  two  companies  which  united  to  form  the  new  one. 
It  is  dear  tmit  the  legislation  of  the  two  states  was  passed  to  authorize 
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the  making  of  one  corporate  body  out  of  two,  and  that  the  two  corporate 
bodies  8o  authorized  haye  united,  and  have,  ever  since  the  20th  of  June, 
1870,  the  date  of  the  consolidation,  been  acting  as  one  company. 

The  only  remaining  question  in  this  branch  of  the  inquiry  is :  Could  the 
legislatures  of  two  different  states  unite  to  create  one  corporate  body? 
This  question  is  distinctly  answered  by  the  supreme  court  of  the  United 
States  in  the  case  of  the  Railway  Co,  y.  ffarrisy  12  Wall.  82.  The  court 
says :  ^*  We  see  no  reason  why  seyeral  states  cannot,  by  competent  legis« 
lation,  unite  in  creating  the  same  corporation,  or  in  combining  several 
preexisting  corporations  into  a  single  one. 

^  The  Philadelphia,  Wilmington  &  Baltimore  Railroad  Company,  is  one 
of  the  latter  description.  In  the  case  of  that  company  a^inst  Maryland, 
Chief  Justice  Taney,  in  delivering  the  opinion  of  tiiis  court,  said :  *^  The 
plaintiff  in  error  is  a  corporation  composed  of  several  railroad  companies 
which  had  been  previously  chartered  by  the  States  of  Maryland,  Dela- 
waie,  and  Pennsylvania,  and  which,  by  corresponding  laws  of  the  respective 
states,  were  united  together,  an^  form  one  corporation  under  the  name 
and  style  of  the  Philadelphia,  Wilmington  A  Baltimore  Railroad  Com- 
pany. The  road  of  this  corporation  extends  from  Philadelphia  to  Balti- 
more.'* We  reach  the  conclusion  then  that  the  Atlanta  &  Richmond  Air 
Line  Railway  Company  is  one  and  the  same  corporate  body  in  Georgia 
and  South  Carolina,  and  the  legislation  of  North  Carolina  hereinbefore 
referred  to  shows  that  it  has  the  same  rights  and  functions  in  that  state 
that  it  has  in  South  Carolina. 

The  bill  avers,  and  the  proof  shows,  that  this  corporate  body,  existing 
in  two  states  and  owning  property  in  three,  has  its  residence  and  prin- 
cipal office  at  Atianta,  Oeoi^a. 

The  inquiry  then  recurs,  can  this  court,  having  obtained  jurisdiction 
over  the  person  of  this  corporate  body,  exercise  jurisdiction  over  its  real 
and  personal  property  outside  the  limits  of  the  state,  by  the  appointment 
of  a  receiyer  to  take  possession  of  the  entire  property,  both  within  and 
without  the  state. 

There  is  precedent  for  the  exercise  of  such  jurisdiction.  In  Mlis  v. 
ITie  Bowbon^  Hartford  ^  Erit  Railroad  Co.  107  Mass.  1,  the  court  ap- 
pointed a  receiver  for  the  entire  line  of  the  defendant  company's  road, 
which  extended  from  Boston,  in  Massachusetts,  to  Fishkill,  in  New  York. 

It  is  weU  settied  that  realty  out  of  the  state  may  be  reached  by  acting 
on  the  person.  Mitehell  v.  Paiges  2  Paige  Ch.  R.  606 ;  Ramsey  v.  Brad^ 
ford^  2  Dess.  587,  note*  In  the  case  in  Paige  it  was  held  tiiat  if  the 
person  of  the  defendant  is  within  its  jurisdiction,  the  court  has  jurisdic- 
tion as  to  his  property  situated  without  such  jurisdiction. 

When  the  property  is  situated  outside  the  territorial  jurisdiction  of  the 
court,  the  court  may  require  assignments  to  be  made  by  the  defendant  to 
the  receiver.  Chipman  v.  Sabbatony  7  Paige  Ch.  R.  47  ;  Caggtr  y.  How- 
ard,  1  Barb.  Ch.  R.  869 ;  Story  on  Conflict  o|  Laws,  §  468 ;  NoHhem 
Indiana  Railroad  Go.  v.  Michigan  Central  Railroad  Co.  15  How.  248. 

As  the  property  of  the  defendant  company  is  one  entire  and  indivisible 
thing,  and  as  it  is  all  covered  by  one  deed  of  trust,  there  seems  to  be  no 
good  reason  why  this  court  should  not  appoint  a  receiver  for  the  whole, 
even  though  a  part  of  the  property  may  extend  into  another  state.     The 
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court  haying  jurisdiction  of  the  defendant  can  compel  it  to  do  all  in  its 
power  to  put  the  receiver  in  possession  of  the  entire  property.  If  other 
persons  outside  the  territorial  jurisdiction  of  this  court  have  seized  the 
property  of  defendant,  the  receiver  may  be  compelled  to  ask  the  assist- 
ance of  the  courts  of  that  jurisdiction  to  aid  him  in  obtaining  possession, 
but  that  is  no  reason  why  we  should  hesitate  to  appoint  a  receiver  for  the 
whole  property.  We  think  the  courts  of  other  jurisdictions  would  feel 
constrained,  as  a  matter  of  comity,  to  afford  all  necessary  aid  in  their 
power  to  put  the  receiver  of  this  court  in  possession. 

Finally,  it  is  objected  that  the  superior  court  of  Fulton  County,  Geor- 
^a,  and  the  United  States  circuit  courts  of  South  Carolina  and  North 
Carolina,  respectively,  have  taken  jurisdiction  of  the  property  of  the 
company  within  their  respective  states,  and  their  receivers  are  in  posses- 
sion, and  this  court  ought  not  to  interfere  by  the  appointment  of  a  re- 
ceiver of  its  own. 

The  record  shows  that  the  bill  in  this  case  asking  this  court  to  under- 
take the  administration  of  this  trust  property,  and  to  take  possession  of 
it  by  its  receiver,  was  filed  on  80th  of  October,  1874.  It  is  shown  that 
service  was  made  upon  the  defendant  corporation  on  the  31st  of  the  same 
month,  and  notice  of  the  motion  now  on  hearing  was  served  on  the  same  day. 

It  further  appears  that  on  the  5th  of  November,  upon  the  application 
of  the  complainants,  and  upon  the  showing  that  there  appeared  to  be 
danger  of  irreparable  injury  from  delay,  a  judge  of  this  court  directed 
that,  .upon  the  execution  of  a  bond  by  complainants  with  sufficient  sure- 
ties in  the  sum  of  five  thousand  dolkurs,  conditioned  according  to  law,  a 
restraining  order  issue  enjoining  and  restraining  the  Atlanta  ft  Rich- 
mond Air  Line  Railway  Company,  its  officers  and  agents,  from  handing 
over  or  delivering  possession  of  said  railway  or  its  appurtenances,  or  any 
of  its  other  property,  to  any  person  except  a  receiver  appointed  by  this 
court  in  this  suit. 

The  bond  was  eiven  by  the  complainants  as  required  by  the  court,  and 
the  restraining  order  was  issued,  and  on  the  9th  of  November  served  on 
the  Atlanta  &  Richmond  Air  Line  Railway  Company. 

The  case  in  Fulton  superior  court  was  not  filed  until  November  10, 
and  no  prayer  was  made  for  a  receiver  until  Gamer,  a  defendant  in  that 
case,  applied  for  one  in  his  answer,  which  was  filed  on  November  20. 
The  suits  in  the  United  States  circuit  courts  of  South  and  North  Caro- 
lina were  not  commenced  until  the  16th  of  November. 

Upon  this  state  of  facts,  which  court  first  acquired  jurisdiction  of  this 
trust  property  ? 

Is  actual  seizure  of  the  property  necessary  to  the  jurisdiction  of  the 
court  ?  In  my  judgment  it  is  not.  In  this  case  I  think  the  jurisdiction 
of  the  United  States  circuit  court  for  the  Northern  District  of  Georgia 
first  attached  to  the  property,  because  the  suit  in  that  court  was  first  com- 
menced and  service  of  subpoena  made,  and  because, — 

(1.)  One  of  the  main  objects  of  the  suit  was  to  obtain  possession  of  the 
property,  and  such  possession  was  necessary  to  the  full  relief  prayed  by 
the  bill,  and 

(2.)  Because,  by  the  service  of  the  restraining  order  enjoining  the  de« 
fendant  company  from  delivering  possession  of  the  trust  property  to  any 
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person  except  a  receiver  appointed  by  this  court  in  this  cause,  the  court 
acquires  constructive  possession,  and  from  the  moment  of  the  service  of  the 
restraining  order  the  property  was  in  gremis  legis,  I  think  these  positions 
are  sustained  by  the  authorities. 

I  subjoin  a  reference  to  a  number  of  cases,  in  all  of  which  the  subject 
under  consideration  is  discussed,  and  in  some  of  which  the  precise  point 
is  decided  and  the  views  above  expressed  sustained :  Smith  v.  Mclver^ 
9  Wheat.  532 ;  WMace  v.  McOonnell,  18  Peters,  151 ;  Peck  v.  Jermess, 
7  How.  624 ;  Williams's  Adm'x  v.  Benediet,  8  How.  107 ;  Wiswell  v. 
Sampson^  14  lb.  52 ;  Taylor  v.  Carroll^  20  lb.  583 ;  Green,  AdmW^  v. 
CreighUm^  23  lb.  90;  Freeman  v.  Howe,  24  lb.  457;  Chittenden  v. 
Brewster,  2  Wall.  191 ;  Memphis  v.  Dean,  8  lb.  64 ;  Taylor  v.  Taintor, 
16  lb.  370 ;  New  Orleans  v.  Steamship  Co.  20  lb.  392,  393 ;  Atlas  Bank 
V.  Jfdhant  Bank,  23  Pick.  489 ;  Wadleigh  v.  Veazie,  3  Sumner,  165  ;  Ex 
parte  Robinson,  6  McLean,  355  ;  Bell  v.  Ohio  Life  d*  Tnist  Co,  1  Bissell, 
260  ;  Bell  v.  The  New  Albany  Banking  Co.  2  lb.  890 ;  Ez  parte  JerMns 
S  Orosson,  2  American  Law  Register,  144 ;  Parsons  v.  Lyman,  5  Blatch- 
ford,  170 ;  Steams  v.  Steams,  16  Mass.  171 ;  Connor  v.  The  Mayor,  25 
Barb.  513;  Clepher  v.  The  State,  4  Texas,  242;  Thompson  v.  HUl,  8 
Ye^er,  167 ;  Bank  v.  Butland  Railroad  Co.  28  Vermont,  478 ;  Merrill 
V.  Lake,  16  Ohio,  405  ;  Ex  parte  Bushrull,  8  Ohio  State,  601 ;  State  v. 
Torbro,  1  Hawks,  78 ;  Gotdd  v.  Rays,  19  Ala.  448. 

Especial  attention  is  called  to  the  cases  of  Wiswell  v.  Sampson,  14  How. 
Chittenden  v.  Brewster,  2  Wall,  and  BeU  v.  The  New  Albany  Banking 
Co.  2  Bissell,  supra. 

An  examination  of  the  cases  cited  will  show  that  actual  seizure  of  prop- 
erty has  not  been  considered  necessary  to  the  jurisdiction  of  the  court  m 
a  case  where  the  possession  of  the  property  is  necessary  to  the  relief 
sought.  The  commencement  of  the  action  and  service  of  process,  or  ac- 
cording to  some  of  the  cases  the  simple  commencement,  of  tne  suit  by  the 
filing  of  the  bill,  is  sufficient  to  give  the  court  jurisdiction,  to  the  exclusion 
of  all  other  courts. 

In  this  case  not  only  was  the  suit  b^un  and  process  served  before  the 
commencement  of  any  other  suit,  but  tne  defendant  railway  company  was 
actually  enjoined  by  the  order  of  this  court  from  yielding  possession  of  the 
trust  property  to  any  one  except  a  receiver  appointed  by  this  court  in 
this  case. 

In  my  judgment  this  restraining  order  gave  this  court  constructive  pos- 
session of  the  trust  property,  and  a  subsequent  seizure  of  the  same  by  any 
person  on  the  order  of  any  court  whatever  in  a  suit  subsequently  b^un 
was  a  contempt  of  the  process  and  jurisdiction  of  this  court. 

If  this  court,  upon  the  bill  filed  in  this  case,  has  the  power  to  take  pos- 
session of  the  entiro  property  granted  by  the  trust  deed,  as  we  have  al- 
ready decided  it  has,  then  the  ming  of  the  bill,  asking  this  court  to  take 
possession  of  and  administer  the  trust  property,  and  the  service  of  process, 
excluded  the  jurisdiction  of  all  other  courts  to  take  possession  of  and  ad- 
minister the  same  property  or  any  part  thereof. 

Other  questions  than  those  noticed  in  this  opinion  have  been  argued 
at  the  bfur,  but  it  is  not  necessary  to  decide  them  in  passing  on  this 
motion* 
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I  am  of  opinion  that  this  court  has  jurisdiction  to  appoint  a  receiver  for 
the  entire  property  covered  by  the  trust  deed,  and  to  administer  the  prop- 
erty for  the  benefit  of  all  persons  interested  in  the  trust;  that  the  jurisdic- 
tion of  this  court  over  the  entire  trust  property  attached  before  that  of 
any  other  court ;  that  all  parties  necessary  to  the  hearing  of  this  motion 
are  before  the  court ;  that  the  bi^  and  the  evidence  submitted  establish  a 

£  roper  case  for  the  appointment  of  a  receiver,  and  the  facts  brought  to  the 
nowledge  of  the  court  imperatively  demand  its  intervention :  the  interest 
of  all  parties  require  that  our  jurisdiction,  being  thus  exclusive  over  the 
subject  matter,  should  be  exercised,  and  that  the  motion  for  the  appoint- 
ment of  a  receiver  for  the  whole  trust  property  should  be  sustained.* 

In  pursuance  of  the  foregoing  opinion  the  court  on  the  19th  of  Decem- 
ber, 1874,  appointed  John  H.  Fisher,  Esq.,  receiver  for  the  entire  property 
covered  by  the  deed  of  trust  executed  by  the  Atlanta  &  Richmond  Air 
Line  Railway  Company.  Fisher  gave  bond,  as  required  by  the  order  of 
the  court,  but  was  unable  to  get  possession  of  that  part  of  the  trust  prop- 
erty lying  in  Georgia. 

On  the  24th  of  May,  1875,  he  applied  to  the  United  States  circuit  court 
from  which  he  received  his  appointment,  then  being  held  by  Mr.  Circuit 
Justice  Bradley  and  Mr.  District  Judge  Erskine,  for  a  writ  of  assistance 
to  enable  him  to  get  possession  of  so  much  of  the  trust  property  as  lay 
within  the  Northern  District  of  Oeorgia. 

Upon  this  application  the  following  opinion  was  delivered. 

Messrs.  A.  T.  Akerman  ^  L,  E.  Bleckley ^  for  the  motion. 

Messrs.  P.  L,  Mynatt  ^  N.  J.  Hammond^  contra, 

Bradley,  Circuit  Justice.  This  is  a  bill  filed  on  behalf  of  first  mort- 
gage bondholders  of  the  Atlanta  &  Richmond  Air  line  Railway  Com- 
pany, praying  for  a  sale  of  the  railway  and  appurtenances,  and  for  a  re- 
ceiver to  take  possession  of  the  property,  pending  the  suit.  A  receiver 
(Mr.  John  H.  Fisher)  was  appointed  by  Judge  Woods,  on  the  9th  of  De- 
cember last.  On  proceeding  to  take  possession  of  the  property,  the  re- 
ceiver found  a  large  and  important  portion  of  it,  to  wit,  the  depot  and 
terminus  in  Atlanta,  and  the  railway  line  in  Fulton,  and  some  other 
counties  in  Oeorgia,  in  the  possession  of  one  Lemuel  P.  Orant,  as  a  re- 
ceiver appointed  by  the  superior  court  of  Fulton  County,  a  court  of  the 
State  of  Oeorgia,  having  equity  jurisdiction.  Orant  refused  to  surrender 
possession,  and  Fisher,  under  an  advisory  order  of  Erskine,  District  Judge, 
applied  to  the  superior  court  of  Fulton  County,  for  an  order  directing  its 
receiver  to  surrender  the  property.  This  application  was  also  refused. 
Fisher,  the  receiver  appointed  by  this  court,  now  applies  by  petition  for  a 
writ  of  assistance,  to  put  him  in  public  possession  of  the  property,  and  for 
an  attachment  as  for  a  contempt  against  Orant,  and  other  officials,  and 
directors  of  the  railway  company,  charged  to  be  in  complicity  with  him. 


*  Sinee  the  foregoing  opinion  was  deliTered,    was  to  obtain  poMeaaon  of  propertf  for  admin- 


Compamft  haa  reiterated  hie  opinion  expressed  the  conrt  in  wliich  a  snbeeqnent  snit  was  com- 
ia  Bell  v.  The  New  Albanv  Banking  Co.,  nipra,  menced,  bnt  which  first  actually  seised  the 
holding  that  where  one  of  the  objects  of  a  suit    properly. 
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for  conspiring  to  keep  the  property  oat  of  the  possession  of  the  officers  of 
this  court.  To  this  petition  seyeml  answers  have  been  filed  by  the  parties 
implicated,  and  the  qnestion  is  thus  presented  whether  this  court  can,  and 
if  it  can,  whether  it  will  take  the  property  in  question  out  of  the  possession 
of  a  receiver  appointed  by  a  state  court.  Under  ordinary  circumstances, 
sndi  a  proposition  would  not  be  listened  to  for  a  moment.  But  the  com- 
plainants and  the  receiver  of  this  court  rely  on  the  special  circumstances 
of  the  case  as  taking  it  out  of  the  ordinary  rule.  Those  circumstances 
may  be  briefly  stated  as  follows.' 

The  bill  in  this  case  was  filed  October  80, 1874,  and  a  copy  and  notice 
of  motion  for  injunction  and  receiver  were  served  on  the  railroad  company 
the  next  day.  On  the  5th  of  November,  Judge  Erskine  granted  a  restrain- 
ing Older,  which,  on  the  9th  of  the  same  month,  was  served  on  the  com- 
panVf  and  on  Grant,  then  a  director  of  the  company,  appointed  on  behalf 
of  the  city  council  of  Atlanta,  of  which  he  was  a  member.  On  the  11th, 
it  was  served  on  Bufort,  the  president,  and  on  Sage,  the  general  superin- 
tendent, and  was  brought  to  the  notice  of  Gamer,  a  director.  As  before 
stated,  the  application  for  a  receiver  was  not  decided  until  the  9th  of  De- 
cember, 1874. 

Meantime  other  proceedings  had  tak^n  place  in  the  state  courts,  and 
especially  in  the  superior  court  of  Fulton  County,  which  produced  the 
complications  that  have  arisen. 

In  December,  1866,  one  Samuel  B.  Hoyt,  recovered  a  judgment  in  the 
Fulton  County  court  against  the  Georgia  Air  Line  Railway  Company  (of 
whidi  the  Atlanta  &  Richmond  Air  Line  Railway  Company  is  the  legal 
successor  by  change  of  name),  for  the  sum  of  91,000  and  costs,  and  a  fieri 
f<uAa%  was  duly  issued  under  the  laws  of  Georgia,  not  only  in  Fulton 
County,  but  Guinnett,  Habersham,  and  Hall  counties,  and  several  levies 
were  made  on  the  railroad  line,  in  April,  August,  and  September,  1874, 
and  the  road  was  sold  in  distinct  parcels  to  one  William  A.  Russell.  The 
sales  were  severally  made  in  June,  September,  and  October,  1874.  On 
the  5th  of  November,  Russell  transferred  his  interest  to  Garner,  a  director 
as  above  stated,  for  the  whole  line  of  railroad  in  Fulton,  Guinnett,  and 
Hall  counties.  Garner  was  put  into  possession  by  the  sheriff  on  the  9th 
of  November,  1874.  On  the  next  day,  the  10th,  the  Atlanta  k  Richmond 
Air  Line  Railway  Company,  by  its  managing  director,  P.  A.  Welford, 
filed  a  bill  in  the  superior  court  of  Fulton  County  against  Hoyt,  the 
judgment  creditor,  Russell,  the  purchaser  at  sheriff's  sale.  Garner,  the  as- 
signee, &c.,  to  prevent  their  proceeding  to  take  possession  of  the  road. 
On  the  20th  of  November,  Gamer  filed  a  cross-bill  in  the  same  court,  ask- 
ing for  the  appointment  of  a  receiver,  which  resulted  in  the  appointment 
of  Grant,  on  tne  21st,  and  his  taking  possession  on  the  26th  of  the  same 
month.  Grant  had  resigned  his  position  as  a  director  of  the  company  on 
the  11th  of  November. 

It  thus  appears  that  the  bill  in  this  court  was  filed  before  that  in  the 
superior  court  of  Fulton  Countv,  but  that  a  receiver  was  first  appointed 
by  that  court,  and  that  he  was  m  possession  when  the  appointment  of  re- 
ceivers was  made  by  this  court.  It  also  appears  that  the  object  of  the  two 
suits  was  different ;  in  this  court  it  being  the  foreclosure  of  the  mortgage, 
and  the  sale  of  the  property  to  satisfy  the  same ;  the  possession  sought 
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being  auxiliary  to  the  main  parpose ;  in  the  state  court  the  object  was  to 
Bet  aside  the  proceedings  and  sale,  under  the  judgment  of  Hoyt ;  and  to 
prevent  Gamer  from  keeping  possession  of  the  road.  On  the  2d  of  Jan-* 
uary,  1875,  the  complainants  in  this  court  filed  an  amended  bill,  making 
parties  of  Hoyt,  Russell,  Gamer,  and  Sage,  and  alleging,  that  the  proceed- 
ings in  the  superior  court  of  Fulton  County  were  cpfiusiye  and  intended  to 
frustrate  the  proceedings  of  this  court. 

But  suppose  that  the  allegations  of  the  amended  bill  are  true,  can  this 
court  arrest  proceedings  in  a  state  court,  on  the  ground  of  their  collusive- 
ness ?  Must  not  the  state  court  itself  be  applied  to  ?  We  cannot  assume 
or  entertain  the  proposition  that  the  state  court  will  not  do  justice  in  mat- 
ters within  its  jurisdiction.  We  are  bound  to  suppose  that  it  will  not 
allow  a  collusive  use  of  its  process  to  be  made  by  parties,  but  that  it  will 
set  aside  and  declare  null  all  such  fraudulent  proceedings. 

Then  the  question  remains  pure  and  simple,  does  the  priority  of  com- 
mencing suit  in  this  court  for  the  foreclosure  and  sale  of  the  mortgaged 
premises,  give  the  court  constructive  possession  of  the  property,  so  as 
to  nullify  the  subsequent  possession  taken  by  the  state  court,  the  respec- 
tive objects  of  the  two  suits  being  different  ? 

It  is  too  well  settled  to  admit  of  controversy,  that  where  two  courts  have 
concurrent  jurisdiction  of  a  subject  of  controversy,  the  court  which  first 
assumes  jurisdiction  has  it  exclusive  of  the  other.  But  where  the  objects 
of  the  suits  are  different,  this  rule  does  not  apply,  although  the  thing 
about,  or  in  reference  to  which  the  litigation  is  had  is  the  same  in  both 
cases.  Thus  an  action  of  debt  on  a  bond,  an  action  of  ejectment  on  the 
mortgage  given  to  secure  it,  and  a  bill  in  equity  to  foreclose  the  equity  of 
redemption,  may  be  pending  at  the  same  time  unless  prohibited  by  some 
statutory  regulation.  The  land  mortgaged  may  be  seized  in  execution  by 
the  sheriff  in  an  action  at  law,  even  while  the  ejectment  or  the  bill  to 
foreclose  is  pending.  A  bill  to  foreclose  is  a  personal  proceeding,  although 
it  has  reference  to  a  specific  thing.  Its  object  is  to  put  an  end  to  an  ex- 
isting equity,  and  to  procure  a  sale  of  the  mortgaged  premises.  Possession 
may  be  taken  in  the  course  of  the  proceeding ;  but  until  it  is  taken,  can 
it  be  said  that  the  property  is  sacred  from  the  touch  of  other  persons  or 
courts? 

The  present  case,  then,  is  resolved  to  this.  Had  the  Fulton  County 
court  power  to  appoint  a  receiver,  and  place  him  in  charge  of  the  property, 
whilst  a  bill  to  foreclose  was  pending  in  this  court  ?  or  was  it  an  interfer- 
ence with  the  jurisdiction  of  this  court  ? 

It  is  perfectly  evident  that  the  controversy  before  that  court  is  a  differ- 
ent one  from  the  controversy  before  this  court.  There  it  is  a  question  of 
the  validity  of  a  sale  under  execution,  and  of  the  possession  given  by  the 
sheriff  in  pursuance  thereof ;  and  that  question  arises  between  the  Atlanta 
&  Richmond  Railway  Company  and  the  assignee  of  the  purchaser.  Here 
it  is  a  question  of  the  rights  of  bondholders,  under  a  mortgage  given  by 
the  Atlanta  &  Richmond  Air  Line  Railway  Company,  and  the  company, 
and  arising  between  the  bondholders  and  the  company,  and  its  officers  and 
employees. 

The  controversy  not  being  the  same,  nor  the  parties  the  same,  there  is 
no  conflict  of  jurisdiction  as  to  the  question  or  cause.     But,  inasmuch  as 


Jaaiuu7*  1^7^-]  ^^'HE  AMEBICAN  LAW  TDCES  BEP0RT8.  41 

Vol.  m.]       WiLMBB  V.  Tbb  AtIcAkta  ▲»>  RiCHM02n>  AiB  LiNB  Railway.  [No.  1. 

both  oontroyenies  have  ultimate  respect  to  the  possession  of  the  railroad 
of  the  Atlanta  &  Richmond  Air  Line  Railway  Company,  there  has  arisen 
a  conflict  of  jorisdiction  as  to  the  thing  or  subject  matter.  It  is  impor- 
tant to  know,  therefore,  whether  this  court  had  jurisdiction  over  the  sub-r 
jeot  matter,  namely,  the  railroad,  when  taken  possession  of  by  the  re* 
oeiver  of  the  Fulton  County  court,  so  as  to  make  that  taking  an  invasion 
of  the  jurisdiction  and  powers  of  this  court.     If  it  had,  it  will  enforce  that 

S'  risdiction  and  assume  the  actual  possession  to  which  it  gives  the  right, 
it  had  not,  then  it  will  not  interfere  with  the  actual  possession  of  the 
receiver  of  that  court,  though  the  rights  represented  by  the  litigants  in 
this  court  be  superior  to  those  of  botii  litigants  in  the  state  court,  as  those 
rights  can  be  asserted  when  the  possession  of  the  state  court  has  ceased. 
The  reason  that  it  will  not  interfere  in  such  case  is,  that  interference  might 
create  a  collision  between  the  two  courts,  which  would  be  unseemly  and 
contrary  to  the  comity  which  should  exist  between  them.  The  two  courts 
are  coordinate  in  jurisdiction,  neither  being  superior  to  the  other,  and 
both  being  chai^d  in  the  respective  cases  before  them  with  the  due 
administration  of  the  laws  of  the  State  of  Georgia. 

The  test  I  think  is  this:  Not  which  action  was  first  commenced,  nor 
which  cause  of  action  has  priority  or  superiority,  but  which  court  first 
acquired  jurisdiction  over  the  property.  If  the  Fulton  Coiinty  court  had 
the  power  to  take  possession  when  it  did  so,  and  did  not  invade  the  pos- 
session or  jurisdiction  of  this  court,  its  possession  will  not  be  interfered 
with  by  this  court ;  the  parties  must  either  go  to  that  court  and  prav  for 
the  removal  of  its  hand,  or  having  procured  an  adjudication  of  their  rights 
in  this  court,  must  wait  until  the  action  of  that  court  has  been  brought  to 
a  dose,  and  judicial  possession  has  ceased. 

Service  of  process  gives  jurisdiction  over  the  person.  Seizure  gives 
jurisdiction  over  the  property ;  and  until  it  is  seized,  no  matter  when  the 
suit  was  commenced,  the  court  does  not  have  jurisdiction. 

The  allied  collusion  and  fraud  of  the  parties  cannot  alter  the  case. 
It  is  a  question  between  the  two  courts ;  and  we  must  respect  the  posses- 
sion and  jurisdiction  of  the  sister  court.  We  cannot  take  the  property 
out  of  its  hands,  unless  it  has  first  wrongfullytaken  it  out  of  our  hands. 
This,  as  we  have  shown,  has  not  been  done.  The  application  for  a  writ  of 
assistance  and  for  an  attachment  must  be  denied. 

Our  views  may  be  somewhat  variant  from  those  of  Judge  Woods,  as 
expressed  by  him  when  the  receiver  was  appointed.  That  question  was 
different  from  the  one  now  before  us,  which  relates  to  the  powers  of  that 
receiver  to  interfere  with  the  possession  of  a  portion  of  the  road,  in  the 
hands  of  another  receiver.  Our  decision  does  not  necessarily  conflict  with 
his  order,  although  our  views  may  differ  from  his  as  to  the  power  of  the 
receiver.  And  m  differing  from  Judge  Woods,  we  do  so  with  much  re- 
spect for  his  opinion.  The  question  must  be  admitted  to  be  one  of  some 
nicety ;  but  we  prefer  that  course  which  avoids  collision  with  a  state 
court  when  it  coincides  with  our  own  convictions  as  to  the  law. 

The  authorities  on  the  subject  have  been  somewhat  carefully  consulted, 
especially  the  following :  Smith  v.  Mclver^  9  Wheat,  582 ;  Wallace  v. 
meCanneU^  18  Peters,  151 ;  WilliamMT.  Benedict^  8  Howard  111 ;  Hagan 
V.  Iai^m,  10  Peters,  400  ;  Payne  v.  Drew,  4  East,  528  ;  Taylor  v.  Carryl, 
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20  Howard,  583 ;  PtUliam  y.  Osborne,  17  Howard,  471 ;  Btick  v.  Colbath, 
8  Wall.  834 ;   WaUan  v.  Jones,  18  lb.  716-722. 

ER8BJ37B,  District  Judge,  concurred. 

Before  the  final  hearing  of  the  cause  the  reoeiyer  appointed  by  the 
United  States  circuit  court  succeeded  in  obtaining  possession  of  so  much 
of  the  trust  property  as  lay  within  the  State  of  Georgia  without  the  aid 
of  that  court. 

On  the  29th  of  October,  1875,  during  a  regular  term  of  the  court,  the  cause 
came  on  for  final  hearing  before  Woods,  J.,  upon  the  pleadings,  evidence, 
and  report  of  the  master.  In  the  mean  time  Mr.  L.  E.  Bleckley,  who  was 
originally  of  counsel  for  complainants,  had  been  appointed  a  judge  of  the 
supreme  court  of  Georgia.  His  place  was  supplied  oy  Mr.  H.  R.  McCay. 
The  cause  was  argued  by  Messrs.  Me  Oat/,  A.  T.  Akerman  ^  0.  A.  Loch- 
rane  for  complainants  (with  whom  appeared  Mr.  P.  H.  Butler  of  New 
York  as  of  counsel),  and  by  Messrs.  M.  JBi  Marshall^  John  Collier  ^  P, 
L.  Mynatt,  for  defendants. 

Woods,  Circuit  Judge.  The  substance  of  the  bill  having  been  stated 
in  the  opinion  given  in  this  case  upon  the  motion  for  the  appointment  of 
a  receiver,  it  is  unnecessary  here  to  recapitulate  its  averments. 

The  company  known  as  the  Atlanta  &  Richmond  Air  Line  Railway 
Company,  and  the  same  which  is  made  defendant  to  the  bill  of  complaint, 
answe^  the  bill  and  admits  the  averments  thereof  as  to  the  legislation 
of  Georgia,  South  and  North  Carolina,  admits  the  union  of  the  said 
*^  Georgia  Air  Line  Railroad  Company,"  and  ^'the  Air  Line  Railroad 
Company  in  South  Carolina  "  under  the  corporate  name  of  the  Atlanta  & 
Richmond  Air  Line  Railway  Company,  which  is  the  name  of  this  defend- 
ant, and  that  this  defendant  now  possesses,  and  has  since  said  union  pos- 
sessed, all  the  property  of  the  saia  two  railroads,  extending  &om  Atlanta 
in  Geoi^a  to  Charlotte  in  North  Carolina.  The  railroad  company  ex- 
hibits a  copy  of  what  it  calls  ^'  the  agreement  of  union  or  consohdation," 
and  prays  that  it  may  be  taken  as  a  part  of  its  answer. 

The  answer  of  the  defendant  company  also  admits,  that  under  the  name 
of  the  Atlanta  &  Richmond  Air  Line  Railway  Company  it  issued  the 
bonds  mentioned  in  the  bill ;  and  to  secure  the  same,  principal  and  interest, 
executed  upon  its  entire  property  and  line  of  road,  extending  &om  Atlanta 
to  Charlotte,  the  deed  of  trust  mentioned  in  the  bill  of  complaint,  and  a 
copy  of  which  is  appended  thereto  as  an  exhibit. 

The  answer  of  the  defendant  company  further  admits  the  averments  of 
the  bill,  to  the  effect  that  ^*  said  raihroad  with  all  its  appurtenances  is  in 
the  nature  of  an  entirety ;  that  it  constitutes  one  and  a  continuous  line  of 
railway  from  Atlanta  to  Charlotte ;  that  its  unity  and  continuity  are  the 
most  important  elements  of  its  value,  and  that  to  separate  it  from  its  ap- 
purtenances, or  those  from  it,  or  any  part  of  it  from  any  other  part,  would 
greatly  impair  the  whole." 

Answers  have  been  filed  to  the  bill  by  the  trustees,  Austell  and  Lan- 
caster, admitting  generally  its  averments. 

An  amendment  has  been  filed  to  the  bill,  making  Samuel  B.  Hoyt, 
Wm.  A.  Russell,  B.  Y.  Sage,  and  T.  S.  Gamer  parties  defendants,  and 
making  certain  all^ations  and  chaises  against  them,  which  it  is  unnec- 
essary particularly  to  state.  These  new  defendants  have  also  answered 
the  bill. 
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The  Richmond  &  Danville  Railroad  Company  and  the  United  States 
Security  Company  were  also  made  defendants,  and  it  was  alleged  that 
they  claimed  to  hare  some  lien  apon  the  property  of  the  defendant  rail- 
road company,  but  that  the  same  was  inferior  to  me  lien  of  the  complain- 
ants. A  decree  pro  etn^esMo  has  been  taken  i^ainst  these  last  named 
defendants  for  want  of  an  answer. 

At  the  March  term,  1875,  of  this  court,  Julius  M.  Patton  was  ap- 
pointed a  special  master  to  report  among  other  thii^  the  number,  char- 
acter, and  description  of  the  outstanding  bonds  of  the  defendant,  the 
Atlanta  A  Richmond  Air  Line  Railway  Company,  the  amount  of 
interest  due  on  the  same,  the  names  of  the  present  holders,  and  descrip- 
tion of  the  bonds  held  by  each. 

Hie  master  has  filed  his  report,  in  which  he  states  that  4,248  first 
mortgage  bonds  of  $1,000  each  were  issued  and  neeotiated  by  the  Atlanta 
ft  Richmond  Air  Line  Railway  Company.  He  reports  that  21  of 
these  bonds  are  held  and  owned  by  the  complainants  Wilmer  and  Richard, 
and  4,095  by  other  persons,  whose  names  and  the  number  held  by  each  he 
gives.  All  these  bonds  were  presented  to  and  counted  by  the  master. 
On  the  first  day  of  July,  1875,  there  was  due  for  interest  on  the  4,116 
so  presented  to  and  reported  by  the  master,  the  sum  of  9658,565,  not 
including  any  interest  on  the  coupons  due  and  unpaid. 

This  report  was  filed  on  the  16th  day  of  August,  and  has  not  been  ex- 
cepted to. 

Hie  complainants  produce  the  original  deed  of  trust,  and  the  report 
of  the  master,  and  pray  for  a  decree,  declaring  that  by  the  true  construc- 
tion and  intent  of  said  deed  of  trust  the  trustees  therein  named  have  the 
right  and  power,  and  it  is  their  duty  under  the  facts  set  forth  in  the  bill, 
to  take  possession  of  the  entire  trust  property  and  sell  the  same  for  the 
purpose  of  paying  off  the  prindpal  as  well  as  the  interest  of  the  bonds 
thereby  secured,  and  that  they  may  be  compelled  to  execute  said  trust 
aocorduigly,  and  according  to  the  directions  of  the  deed  of  trust,  by  taking 
possession  of  and  selling  idl  the  property  coyered  thereby,  at  public  out- 
cry, in  the  city  of  Atlanta,  for  the  purpose  of  paying  off  both  the  princi- 
ple and  interest  of  said  bonds. 

Objection  is  made  to  any  such  decree  by  the  Atlanta  &  Richmond 
Air  Line  Railway  Company,  and  other  defendants. 

1.  It  is  objected  that  the  decree  moyed  for  cannot  be  made  until  all 
the  persons  entitled  to  participate  in  the  fund  raised  from  the  sale  of  the 
property  are  made  parties  to  the  proceedings,  and  that  such  persons  so  in- 
terested haye  not  yet  been  made  parties. 

The  answer  to  tne  objection  is  found  in  the  84th  equity  rule,  which  pro- 
yides :  *^  Where  the  parties  on  either  side  are  yery  numerous,  and  cannot, 
without  manifest  inconyenience  and  oppressiye  delays  in  the  suit,  be  all 
brought  before  it,  the  court  in  its  discretion  may  dispense  with  making 
them  all  parties,  and  may  proceed  in  the  suit,  haying  sufficient  parties  be- 
fore it  to  represent  all  the  adyerse  interests  of  the  plaintiflb  and  the  de- 
fendants, in  the  suit  properly  before  it.  But  in  such  case  the  decree  shall 
be  without  prejudice  to  the  rights  and  claims  of  the  absent  parties.*' 

This  case  is  the  yery  one  prorided  for  by  this  rule.  Here  are  four 
thousand  bonds  payable  to  bearer,  secured  by  the  deed  of  trust,  to  enforce 
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which  is  the  purpose  of  the  suit.  Necessarily  the  parties  interested  in 
the  fond  to  be  recovered  by  a  sale  must  be  very  numerous,  and  many  of 
them  must  be  unknown.  To  require  all  of  them  to  be  made  actual  par- 
ties, and  in  case  of  the  death  of  any,  that  the  suit  should  be  revived  in  the 
name  of  the  personal  representative  of  the  deceased  party  before  any  final 
decree  could  be  rendered,  would  be  to  deny  the  bondholders  any  relief  in 
this  court.  The  course  and  practice  of  courts  of  equity  is  not  so  exacting 
and  oppressive.  The  rule  and  the  general  equity  practice  provides  that 
the  case  may  proceed  when  the  court  has  sufficient  parties  before  it  to  re* 
present  all  the  adverse  interests  of  the  plaintiffs  and  defendants. 

There  is  no  complaint  here  that  any  interest  except  that  of  the  bond- 
holders who  are  not  parties  is  not  represented. 

But  the  interests  of  all  the  bondholders  are  represented :  Ist  by  those 
who  are  actual  parties  complainant ;  and  2d  by  the  trustees  of  the  trust 
deed  who  are  made  defendants.  The  trustees  were  expressly  appointed 
to  represent  the  bondholders,  and  if  the  suit  had  been  brought  by  them  it 
would  not  have  been  necessary  to  make  all  the  bondholders  complainants 
or  defendants.  The  course  is  to  file  the  bill  in  behalf  of  all  who  choose  to 
come  in  as  complainants  and  bear  their  share  of  the  costs  of  the  suit,  or 
allow  them  to  propound  their  claims  and  interest  before  the  master.  2 
Redfield  on  the  Law  of  Railways,  486 ;  2  Redfield's  Am.  Railway  Cases, 
629, 680  ;  Campbell  v.  The  Railroad  Co.  1  Woods,  368. 

This  has  been  the  course  pursued  in  this  case,  and  I  am  clear  that  all 
the  parties  necessary  to  the  decree  asked  are  before  the  court. 

2.  The  next  objection  to  the  decree  prayed  for  is  that  there  can  be  no 
sale  of  the  trust  property  or  any  part  of  it,  to  pay  either  the  principal  or 
interest  of  the  bonds,  until  the  year  1900,  when  the  principal  of  all  the 
bonds  is  due. 

One  of  the  solicitors  for  the  defendants,  however,  admits  that  there  may 
be  a  decree  for  interest  in  default  and  a  sale  of  so  much  of  the  property 
covered  by  the  deed  of  trust  as  is  necessary  to  pay  the  interest  due,  but  in- 
sists that  no  more  can  be  sold. 

The  terms  of  the  deed  of  trust  ought  to  be  very  clear  to  justify  the 
court  in  holding  that  there  could  be  no  sale,  even  for  interest,  until  the 
year  1900.  Here  are  bonds  to  the  amount  of  $4,248,000  bearing  eight 
per  cent,  interest,  payable  semi-annually,  and  due  as  to  principal  in  thirty 
years.  The  property  covered  by  the  deed  of  trust  to  secure  these  bonds  is 
not  estimated  to  have  cost  over  $7,000,000.  If  no  interest  were  paid 
imtil  the  maturity  of  the  bonds,  the  principal  and  interest  would  then 
amount  to  over  $20,000,000,  calculating  interest  on  the  coupons  as  they 
matured.  For  this  vast  sum  the  bondholders  would  have  a  security  on 
property  which  only  cost  $7,000,000.  In  the  mean  time,  during  nearly  the 
life  of  a  generation,  the  railway  company  would  hold  the  money  of  the 
bondholders,  and,  although  it  had  agreed  to  pay  interest  semi-annually, 
could  refuse  to  comply  with  its  contract,  and  the  bondholder  would  be 
without  any  effectual  remedy.  I  do  not  believe  there  is  a  railroad  com- 
pany so  bold,  as  to  ask  a  loan  of  money  on  a  deed  of  trust  which  could 
bear  such  a  construction,  or  a  capitalist  so  foolish  as  to  grant  the  loan.  ^ 

There  are  certain  expressions  m  the  deed  of  trust  which  give  some  faint 
color  to  the  theory  under  consideration,  but  there  are  other  clauses  which 
indicate  a  contrary  purpose  most  unmistakably. 
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The  trust  deed  declares  explicitly  that  ^^  should  default  be  at  any  time 
made  in  the  payment  of  any  part  either  of  the  accnring  interest  or  of  the 
principal  sum  secured  to  be  paid  by  any  bond  or  bonds  issued  under  the 
authority  aforesaid,"  the  trustees  shall  take  possession  of  the  property 
mentioned  in  the  deed  of  trust  and  proceed  to  sell  the  same  on  public 
auction  in  the  city  of  Atlanta,  and  shall  apply  the  net  proceeds  of  the 
sale  in  the  payment  of  the  interest  due  on  the  bonds,  and  to  the  extin- 
guishment of  the  principal  of  such  of  the  bonds  as  may  then  be  due*  It 
seems  to  me  that  this  provision  of  the  trust  deed  completely  overturns  the 
idea  that  there  can  be  no  proceeding  for  a  sale  of  the  trust  property  or  any 
part  of  it  until  the  maturity  of  the  principal  of  the  bonds. 

One  of  the  solicitors  of  defendant,  while  not  agreeing  with  the  construc- 
tion of  that  deed  just  noticed,  insists  that  until  the  bonds  mature  there 
can  only  be  a  sale  of  so  much  of  the  trust  property  as  may  be  necessary  to 
discharge  the  interest  due  and  unpaid.  But  in  the  view  I  take  of  the  case 
it  is  unnecessary  to  pass  upon  this  dispute.  It  is  clear  to  my  mind,  and 
it  is  conceded  by  one  of  the  solicitors  for  defendants,  that  there  may  be  a 
sale  of  trust  property  sufficient  to  satisfy  the  interest  due  and  unpaid. 

On  the  other  hand,  complainants  insist  that  a  default  in  the  payment  of 
interest  makes  both  principal  and  interest  due,  and  that  the  court  should 
order  a«sale  for  the  whole  amount  of  both  principal  and  interest.  Without 
going  into  a  critical  examination  of  the  languj^  of  the  deed  of  trust,  I 
content  myself  with  saying  that  it  seems  very  clear  that  when  the  interest 
is  in  arrear  the  trustees  may  sell  the  entire  trust  property.  The  trust  deed 
seems  to  contemplate  but  one  sale,  and  on  such  sale  a  full  and  complete 
settlement  of  the  trust. 

Conceding  then  that  there  must  be  a  sale  to  pay  the  interest  due  and 
unpaid,  the  question  arises  should  there  be  a  sale  of  the  entire  trust  prop- 
er^, or  onlv  a  part  of  it. 

1  think  this  question  is  settled  by  the  averment  of  the  bill  admitted  by 
the  answer  of  the  defendant  railroad  company,  and  nowhere  in  the  plead* 
ings  denied,  that  the  railroad  and  its  appurtenances  is  in  the  nature  of  an 
entirety  and  constitutes  one  and  a  continuous  line,  and  that  its  unity  and 
continuity  are  the  most  important  elements  of  its  value,  and  that  to  sep- 
arate any  part  from  any  other  part  would  greatiy  impair  the  whole. 

This  averment  of  the  bill  is  not  only  admitted  by  the  answer  of  the  de- 
fendant company,  but  there  is  not  a  scrap  of  evidence  in  the  record  to 
show  that  it  is  not  entirely  true. 

And,  as  a  general  rule,  it  must  be  evident  that  to  cut  up  a  railroad  and 
sell  it  by  piecemeal  would  destroy  its  value.  While  a  sale  of  a  particular 
part  might  be  made  in  some  cases  without  serious  detriment  to  the  part 
sold,  yet  from  that  fact  it  would  by  no  means  follow  that  the  residue  would 
remain  uninjured. 

That  where  a  mortgage  or  deed  of  trust  is  given  to  secure  the  interest 
and  principal  of  notes  or  bonds,  and  the  mortgaged  property  cannot  be 
sold  m  parts  without  injury  to  its  value,  the  whole  may  be  sold  on  default 
of  the  payment  of  interest  before  the  principal  is  due,  is  sustained  by  the 
following  authorities :  SiUman  v.  Claggett^  Bland's  Chancery  Reports,  179, 
and  other  cases  there  dted ;  8  Powell  on  Mortmges,  965  ;  Seatan  v.  2lry- 
ftnrdi  Law  Reports,  vol.  11,  591 ;  Dtmham  v.  MaiUoay  Gampanjf,  1  Wall. 
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254 ;  OleoU  v.  Bynum,  17  lb.  44  ;  P<>pe  v.  Durant,  26  Iowa,  238 ;  Xx  parte 
Fisher,  1  Maddox,  159. 

Upon  the  case  as  presented,  I  am  therefore  of  opinion,  if  any  part  of  the 
road  is  sold,  the  whole  may  and  shonld  be  sold. 

If  a  sale  of  the  whole  is  made,  it  will  be  then  time  to  consider  what 
shall  be  done  with  the  proceeds.  That  is  a  question  which,  it  seems  to 
me,  does  not,  under  the  practice  of  courts  of  equity,  present  any  grave 
difficulty. 

It  is  objected  to  a  sale  of  the  whole  property  of  the  defendant  railroad 
company,  that  the  property  is  owned  by  two  distinct  corporations,  and  one 
of  wnich,  a  resident  of  South  Carolina,  owns  the  property  of  the  railroad 
in  that  state ;  that  there  can  be  no  merger  of  railroad  corporations  ex- 
tending through  several  states  whidi  will  so  destroy  their  indiyiduality  as 
to  confer  on  the  imited  corporation  all  the  franchises  of  the  seyeral  parts  ; 
that  a  corporation  cannot  be  chartered  by  two  states  so  as  to  haye  a  com- 
mon indiyiduality  in  both. 

The  inference  drawn  from  this  proposition  is,  that  this  court  can  only 
order  a  sale  of  the  railroad  property  in  Georgia  which  is  owned  by  the 
Georgia  corporation,  which  alone  is  a  party  defendant  to  the  bill,  and  that 
the  court  cannot  order  a  sale  of  the  property  in  South  Carolina,  which  is 
owned  by  a  distinct  corporation  which  is  not  before  the  court. 

It  would  seem  to  be  a  sufficient  reply  to  this  proposition  to  say  that  the 
Atlanta  &  Richmond  Air  Line  Company  has  answered,  admitting  the 
union  and  consolidation  of  the  two  companies  into  one  company,  has  con- 
tracted as  one  and  not  as  two  companies,  has  issued  bonds  and  secured 
them  by  a  deed  of  trust  as  one  company  coyering  its  entire  line  of  road 
and  property,  and  has  agreed  that  the  whole  might  be  sold  by  one  sale,  at 
Atlanta,  in  the  State  of  Georgia.  Eyen  if  this  proposition  of  defendants' 
solicitor  were  true,  we  think  the  facts  would  estop  the  South  Carolina  com- 
pany from  setting  up  its  separate  existence  and  separate  property,  and 
we  think  that  it  has,  by  the  answer  of  the  Atlanta  &  Richmond  Air  Line 
Company,  entered  its  appearance  in  this  cause. 

But  is  it  true  that  a  corporation  cannot  be  chartered  by  two  states  so  as 
to  make  one  and  the  same  corporate  body  ? 

When  this  case  was  up  on  motion  for  the  appointment  of  a  receiyer,  I 

Eassed  upon  this  question,  and  held  that  two  states  might  by  concurrent 
sgislation  unite  in  creating  the  same  corporate  body.  It  is  unnecessary 
to  repeat  what  I  then  said.  See  Railroad  Co*  y.  Maryland,  10  How.  392  ; 
Railroad  Co.  y.  Harris,  12  WaU.  92. 

Counsel  for  defendants  refer  to  the  following  cases  as  establishing  the 
doctrine  upon  which  they  rely  :  Ohio  ^  mississivpi  Railroad  Co.  y. 
WKteUr,  1  Black,  286 ;  MarshaU  y.  Baltimore  ^  Ohio  Railroad  Co.  16 
How.  825 ;  Railway  Co.  y.  Whittm,  18  Wall.  270  ;  Tomliruon  y.  Branchy 
15  lb.  460 ;  Railroad  Company  v.  Jcushson,  7  lb.  262 ;  2%«  Delaware 
Railroad  Tax,  18  lb.  206. 

I  haye  examined  these  cases  and  cannot  find  in  them  anything  to  oyer- 
tum  the  positive  declaration  of  the  court  in  The  Railroad  Co.  y.  Harris, 
supra.  On  the  contrary.  The  Delaware  Railroad  Tax  case,  supra, 
strengthens  the  yiew  of  the  court  in  that  case. 

I  am  of  opinion,  therefore,  that  the  Atlanta  A  Richmond  Air  Line  Rail- 
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way  C<^mpanj  is  one  and  the  same  corporation  both  in  Georgia  and  South 
Carolina,  and  that  this  one  corporation  is  properly  before  the  court. 

Bat  concede  that  there  are  two  corporations  under  the  name  of  the  At- 
lanta &  Richmond  Air  Line  Railway  Company,  one  created  by  and  re- 
dding in  Georgia  and  the  other  created  by  and  residing  in  South  Carolina. 
It  is  made  perfectly  clear  by  the  pleadings  anid  eyidence  that  these  two 
corporations,  if  there  be  two,  have  joined  under  their  common  name  in 
executing  the  bonds  and  deed  of  ^st  in  the  bill  mentioned,  over  the 
common  property  of  the  two  corporations.  Now  the  Geoi^ia  corporation 
hafl  been  served  with  process  and  is  before  the  court,  and  the  South  Car- 
olina corporation  has  entered  its  appearance,  and  both  the  corporations 
have  united  in  a  common  answer  to  the  bill.  The  court  therefore  has 
jurisdiction  over  both;  for  while  the  South  Carolina  corporation,  if  it 
exists  as  a  distinct  corporate  body,  has  the  right  to  demand  that  it  shall 
be  sued  only  in  the  district  where  it  resides  or  is  found,  it  may  waive  this 
r^ht  and  enter  its  appearance  as  a  defendant  in  any  district  it  please. 
NinihernInd%(maRcalro€L^  Co.  v.  Cervtral  Rcdlroad  Co.  15  How.  242.  It 
has  appeared  in  this  court  in  this  cause  as  a  defendant,  and  it  therefore 
mi^  be  bound  by  its  decree. 

It  is  further  msisted  by  the  defendants*  counsel  that  as  a  large  part  of 
the  property  covered  by  the  deed  of  trust  is  beyond  the  territorial  juris- 
diction of  liiis  court  we  are  without  power  to  order  the  sale. 

The  paper  executed  by  the  Atlanta  &  Richmond  Air  Line  Railway 
Company  is  a  deed  of  trust  to  trustees,  conveying  to  them  all  the  railway 
and  other  property  of  the  company,  with  power  to  sell  the  whole  at  the 
dty  of  Atlanta,  in  the  State  of  Georgia,  if  default  should  be  made  in  pay- 
ment of  interest  or  principal.  Now  it  cannot  be  seriouslv  contended  that 
these  trustees  could  not  without  the  aid  of  this  court,  by  following  the 
direction  of  the  deed  of  trust,  have  sold  the  entire  line  of  the  defendant 
company's  road  and  have  conveyed  a  good  title  to  the  whole,  extending  as 
it  does  from  Atlanta  to  Charlotte.  Is  the  power  of  the  trustees  any  less 
because  this  court  has  been  asked  to  construe  the  deed  of  trust  and  to 
order  them  to  execute  the  trust  ?  If  the  trustees  under  the  direction  of 
this  court  sell  the  whole  road,  they  do  so  by  virtue  of  the  power  vested  in 
them  by  the  deed  of  trust.  We  are  not  asked  to  foreclose  a  mortgage. 
We  are  not  asked  to  confer  on  the  trustees  any  power  which  they  do  not 
already  possess,  by  virtue  of  the  deed  of  trust,  or  to  impose  upon  them 
any  new  duties,  but  simply  to  tell  them  what  their  powers  are  under  their 
deed,  and  require  them  to  exercise  their  powers  for  the  benefit  of  the 
eestuU  que  trust* 

I  think  what  has  just  been  said  is  an  answer  to  the  argument  that 
under  the  Code  of  Georgia  a  mortgage  can  only  be  foreclosed  when  the 
entire  principal  or  an  instalment  of  it  is  due.  No  foreclosure  is  asked 
here.  The  complainants  seek  only  to  exercise  what  they  think  to  be 
their  rights  under  the  deed  of  trust,  by  a  sale  according  to  the  terms  of 
the  trust  deed. 

The  conclusions  I  have  reached  are  the  following:  — 

1.  That  the  Atlanta  &  Richmond  Air  Line  Railway  Company, 
whether  it  is  a  single  corporation  or  two  corporations  of  that  name,  is 
prop^ly  before  this  court. 
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2.  That  it  is  the  meaning  of  the  deed  of  trust,  that  the  road  of  the 
company,  or  so  much  as  may  be  necessary,  may  be  sold  to  pay  interest 
coupons  due  and  unpaid  without  waiting  for  the  maturity  of  the  bonds* 

3.  That  the  road  is  an  entirety  and  cannot  be  sold  piecemeal  without 
injury  to  the  value  of  the  road,  and  therefore  the  entire  road  may  and 
should  be  sold. 

4.  That  the  trustees,  by  virtue  of  their  power  under  the  deed  (f  trust, 
can,  by  the  direction  of  this  court,  sell  the  entire  road  lying  in  three  states 
and  convey  a  good  title  to  the  whole. 

5.  That  the  trustees  ought  to  be  required  to  make  the  sale  in  accord* 
ance  with  the  directions  of  the  deed  of  trust. 

6.  When  the  proceeds  of  the  sale  are  brought  into  the  court,  the  court 
will  direct  how  the  residue,  remaining  after  the  payment  of  the  interest 
due,  shall  be  disposed  of. 

In  accordance  with  the  foregoing  opinion  a  decree  was  made  by  whidi 
there  was  a  finding  of  the  amount  of  interest  due  and  unpaid,  and  the 
trustees  were  ordered  to  sell  at  Atlanta,  Georgia,  in  the  manner,  and  after 
the  notice  prescribed  by  the  trust  deed,  the  entire  line  of  the  defendant 
company's  road,  extending  from  Atlanta  to  Charlotte,  North  Carolina. 

Tne  Atlanta  &  Richmond  Air  Line  Railway  Company  prayed  an 
appeal  from  this  decree  to  the  supreme  court  of  the  United  States,  which 
was  allowed,  and  the  penalty  of  the  appeal  bond  was -fixed  at  $800,000. 
This  sum  was  arrived  at  as  follows :  It  was  made  to  appear  that  the 
property  conveyed  by  the  deed  of  trust  would  not  probably  sell  for  more 
than  the  principal  and  interest  owing  upon  the  bonds  at  uie  date  of  the 
decree,  and  that  the  cause  would  remam  pending  in  the  supreme  court 
at  least  two  years  before  final  hearing,  and  that  the  interest  which  would 
accrue  upon  the  bonds  during  that  time  would  amount  to  a  little  more 
than  $798,000.  Under  rule  82  of  the  United  States  supreme  courts 
6  Wall,  the  penalty  of  the  bond  was  therefore  fixed  at  $800,000,  and  it 
was  ordered  that  upon  the  execution  by  the  appellant  of  a  bond  in  that 
sum,  with  sureties  to  be  approved  by  uie  derk,  the  appeal  should  super- 
sede the  execution  of  the  aecree. 
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PABOIi  CONTRACT  OF  SALE  OP  REAL  ESTATE.  —  STATUTE  OP  PRAX7D8. — 

ESCROW.  —  ESTOPPEL. 

* 

CAMPBELL  V.  THOMAS. 

A  parol  contract  for  the  sale  of  real  estate,  however  specific,  cannot  be  enforced. 

A  parol  contract  was  made  whereby  B  agreed  to  sell  A  certain  real  estate  at  a  certain 
price,  a  part  of  which  was  paid  at  the  time  of  the  agreement,  and  executed  a  deed 
which  was  placed  in  the  custodv  of  B's  attorney  to  be  surrendered  to  A  upon  the 
execution  and  delivery,  upon  a  day  certain,  of  notes  and  a  mortgage  to  secure  their 
payment.  A  duly  executed  the  notes  and  mortgage,  delivered  lAem  to  B*s  attorney, 
and  demanded  the  deed,  which  was  refused.  Held :  that,  under  the  statute  of  frauds, 
the  contract  to  deliver  the  deed  could  not  be  enforced;  that  the  deed  was  not  an 
escrow,  and  that  B  was  not  estopped  to  deny  the  validity  of  the  contract. 

Ckomcu  V.  Sawardt,  25  Wise.  631,  modified. 

The  case  stated  most  favorably  to  the  plaintiff  was  briefly  as  follows : 
The  plaintiff  and  the  appellant,  Thomas,  entered  into  a  parol  agreement  for 
the  Mile  by  the  latter  to  the  former  of  certain  land,  at  a  stipulated  price, 
to  be  secured  and  paid  as  hereinafter  mentioned.  In  accordance  with  such 
parol  agreement,  the  plaintiff  paid  the  appellant  a  small  sum  on  account 
of  the  purchase  money,  and  the  latter  signed,  sealed,  and  duly  acknowl- 
edged a  deed  of  the  premises  to  the  plaintiff,  the  deed  being  in  the  usual 
form  of  a  warranty  deed,  and  delivered  the  same  to  Judge  Hand,  his  co- 
defendant,  with  directions  to  deliver  it  to  the  plaintiff,  if  we  latter  should, 
two  days  later,  deposit  with  Hand  his  notes  for  a  certain  sum,  part  of 
the  price  of  the  land,  and  a  mortgage  executed  by  him  on  the  same  land 
to  secure  the  payment  of  such  notes,  and  at  the  same  time  pay  to  Hand, 
for  the  use  of  the  appellant,  the  balance  of  the  agreed  price.  These  pro- 
ceedings were  all  in  accordance  with  the  parol  agreement  aforesaid. 

At  the  appointed  time  the  plaintiff  deposited  with  Hand  the  notes, 
mortgage,  and  money  as  agreed,  and  demanded,  the  deed  of  the  land  ;  but, 
acting  in  obedience  to  instructions  from  the  appellant,  Hand  refused  *to 
deliver  the  deed.  At  the  same  time  the  appellant  tendered  to  the  plain- 
tiff the  money  which  the  latter  paid  him  when  the  verbal  agreement  was 
made,  and,  on  the  refusal  of  the  plaintiff  to  receive  it,*left  the  same  with 
Hand  for  the  plaintiff. 

The  action  was  brought  to  compel  Hand  to  deliver  to  the  plaintiff  the 
deed  deposited  with  him  by  the  appellant.  The  circuit  court  gave  judg- 
ment»for  the  plaintiff,  that  the  defendant  Hand  deliver  such  deed  to  him, 
and  that  the  appellant  pay  the  costs  of  the  action. 

Van  Buskirk  ^  Bitckie^  iat  appellant. 

Ta%h  ^  Lee^  for  respondent. 

Lyok,  J.  If  the  deed  deposited  by  Thomas  with  Judge  Hand  was 
an  escrow^  we  have  no  doubt  the  conditions  upon  which  the  same  was  to 
be  delivered  to  the  plaintiff,  who  was  the  grantee  named  therein,  might 
lawfully  rest  in  parol  and  be  proved  by  paroL 

YOL.  m.  4 
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Was  the  instrument  an  escrow  f  If  Thomas,  notwithstanding  the  de- 
posit, retained  control  of  it,  it  was  not ;  and  he  might  lawfully  reclaim  or 
prevent  a  delivery  of  it  to  the.  plaintiff.  See  Prutsman  v.  Baker ^  30 
Wis.  644,  and  cases  cited. 

It  is  very  clear  that  unless  there  was  a  valid  contract  between  Thomas 
and  the  plaintiff  for  the  sale  and  purchase  of  the  land  described  in  the 
deed  deposited  with  Judge  Hand,  such  deposit  was  the  mere  voluntary 
act  of  Thomas,  which  in  no  manner  interfered  with  or  affected  his  con- 
trol of  the  instrument.  Fitch  v.  Bunchy  30  Cal.  208.  Hence,  the  con- 
trolling  question  to  be  determined  is,  did  Thomas  and  the  plaintiff  make 
a  valid  contract  for  the  sale  and  purchase  of  the  land  ? 

They  agreed  verbally  —  the  plaintiff  to  purchase  and  Thomas  to  sell  — 
on  certain  terms,  which  included  the  execution  of  a  mortgage  on  the  land 
by  the  plaintiff  to  secure  the  payment  of  a  portion  of  the  purchase 
money.  But  such  verbal  agreement  was  a  nullity,  by  the'  statute  of 
frauds,  there  having  been  no  such  part  performance  of  the  agreement  as 
would  take  it  out  of  the  statute.  There  was  no  valid  contract  unless  the 
same,  or  some  notes  or  memorandum  thereof,  expressing  the  considera- 
tion, was  in  writing,  and  subscribed  by  Thomas.  R.  S.  ch.  106,  sec.  8. 
The  only  writing  subscribed  by  Thomas,  which  relates  to  any  such  con- 
tract, is  the  deed  he  deposited  with  Judge  Hand.  That  instrument  ex- 
presses a  consideration,  and  if  it  contained  the  whole  contract  we  should 
have  no  difficulty  in  holding  that  it  answered  the  requirement  of  the 
statute.  But  the  difficulty  is  that  the  deed  does  not  contain  the  whole 
contract.  It  is  essential  to  the  plaintiff^s  case  to  maintain,  and  he  does 
maintain,  that  he  was  to  give  Thomas  his  notes  for  a  portion  of  the  pur- 
chase money,  and  was  to  execute  his  mortgage  on  the  land  in  controversy 
to  secure  the  same.  No  note  or  memorandum  in  writing  of  this  portion 
of  the  agreement  was  made,  and  the  same  still  rests  in  parol. 

The  contract  expressed  in  the  deed  deposited  with  Judge  Hand  is  a 
contract  to  sell  and  convey  the  land  —  the  whole  title  thereto,  absolutely, 
and  without  iany  reservation  whatever — to  the  plaintiff,  for  a  specified 
sum  of  money.  But  proof  of  such  a  contract  is  not  sufficient  to  entitle 
the  plaintiff  to  judgment.  His  right  of  action  depends  upon  proving 
that  Thomas  was  to  retain  a  mortgage  interest  in  the  land  as  security  for 
part  of  the  purchase  money.  Had  the  mortgage  been  drawn  and  signed 
by  the  plaintiff  at  the  same  time  the  deed  was  signed  by  Thomas,  and 
deposited  with  the  deed,  it  would  probably  have  been  a  sufficient  com- 
pliance with  the  statute.  By  a  familiar  rule  of  law  the  two  instruments 
would,  in  such  cases,  be  construed  together  as  constituting  a  single  con- 
tract. But  the  mortgage  was  not  then  drawn  and  signed,  and  a  most 
material  portion  of  the  verbal  agreement — that  portion  upon  which  the 
plaintiff's  right  of  action  depends —  was  suffered  to  remain  in  parol. 

It  necessarily  follows  that  there  was  no  valid  contract  between  the 
plaintiff  and  Thomas  for  the  purchase  and  sale  of  the  land;  that  the 
deed  deposited  with  Judge  Hand  was  not  an  escrow^  but  remained  under 
the  control  of  Thomas  ;  and  that  Judge  Hand  properly  refused  to  deliver 
it  to  the  plaintiff,  after  such  delivery  had  been  forbidden  by  Thomas. 

This  case,  in  principle,  is  much  like  that  of  Thomas  v.  Sowards^  25 
Wis.  681,  which  wsa  sharply  critidsed  by  the  learned  counsel  for  the 
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plaintiff.  We  think  that  case  was  correctly  decided.  There  is,  however, 
mnguage  in  the  opinion  which  seems  to  assert  the  doctrine  that  although 
the  whole  of  a  parol  contract  for  the  sale  of  lands  is  stated  in  a  deed 
of  such  lands,  made  pursuant  to  the  contract  and  delivered  as  an  e$erofa^ 
sudi  contract  is  nevertheless  void ;  if  otherwise,  it  remains  in  parol.  We 
think  that  doctrine  is  erroneous. 

Thayer  v.  Lu^e  Sf  Ftdler^  22  Ohio  St.  62,  is  an  instructive  case  on  this 
subject,  and  sustains  the  view  above  expressed.  Thayer  and  Fuller 
signed  an  imperfect  memorandum  of  a  contract  for  the  sale  by  Thayer  to 
Fuller  of  certain  land.  The  memorandum  was  defective  in  that  it  con* 
tained  no  description  or  designation  whatever  of  the  land  affected  by  the 
contract.  At  the  same  time  Thayer  signed  and  acknowledged  an  instru* 
ment  in  writing  purporting  to  be  a  conveyance  to  Fuller  of  the  land 
which  he  had  in  fact  agreed  to  convey  to  him,  and  presented  the  instru* 
ment  to  Fuller  for  his  approval  of  its  terms  and  of  tne  description  of  the 
land.  Fuller  orally  assented  to  and  approved  the  instrument,  and  re- 
turned it  to  Thayer,  in  whose  hands  it  remained.  The  action  was,  to 
compel  Thayer  specifically  to  perform  his  contract  to  sell  and  convey  the 
(and  to  Luce  and  Fuller  (who  were  jointly  interested  therein),  and  spe- 
cific performance  was  decreed. 

The  defence  of  Thayer  was  that  the  alleged  contract  was  void  under 
the  statute  of  frauds.  It  was  held  that  the  memorandum  alone  was  not 
sufficient  (because  of  such  defect)  to  prove  a  valid  contract  of  sale ;  but 
that  the  defect  therein  was  supplied  by  the  deed,  the  law  being  that  the 
two  instruments  should  be  construed  together.  The  court  says  that  the 
passing  of  the  deed  to  Fuller  for  his  approval  showed  an  intention  by 
Thayer  to  make  a  proposition  to  sell  Fuller  the  land  therein  described  on 
the  terms  therein  written,  and  it  proceeds  to  say  that  this  ^^  is  a  Intimate 
and  proper  way  to  negotiate  a  contract  of  sale,"  and  that  **  the  terms 
there  proposed  are  instantly  accepted  ;  the  contract  of  bai^in  and  sale 
ia  complete,  not  executed  in  fact  by  transfer  of  title,  but  executory,  and 
evidenced  by  writing  signed  by  the  vendee  within  the  meaning  of  the 
statute.  Now,  does  it  matter  in  whose  possession  the  instrument  mav 
afterwards  be  placed?  The  executory  contract  is  subsisting,  and  wiU 
continue  to  be  valid  and  binding  upon  the  parties  until  mutually  re- 
scinded or  consummated.  Such  is  the  case  under  consideration.  The 
deed  was  signed  by  the  defendant  below,  and  delivered  to  the  plaintiff, 
not  as  a  conveyance  of  title,  but  as  evidence  of  their  executory  contract 
of  bargain  and  sale."  It  is  further  held  that  a  pard  acceptance  by  Fuller 
of  the  terms  of  the  deed  was  sufficient. 

In  the  present  case  it  is  unnecessary  to  say  whether  we  would,  in  a  like 
case,  fully  indorse  the  doctrine  laid  down  by  the  supreme  court  of  Ohio 
in  Thayer  v.  Lnce  ^  Fuller.  We  so  far  adopt  it  here  as  to  hold  that  if 
a  person  who  has  noade  a  parol  agreement  to  sell  land,  sign  an  instrument 
in  the  form  of  a  conveyance  of  such  land  to  the  vendee,  and  deposit  it 
in  etcrawj  if  sudi  instrument  contains  the  terms  of  the  parol  agreement, 
including  the  consideration,  it  is  a  sufficient  compliance  with  the  require- 
ments of  the  statute  of  frauds. 

We  deemed  it  our  duty  to  make  the  above  comments  upon  the  case  of 
Thomas  v.  iShufards^  not  because  they  are  essential  to  the  determination 
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of  the  case,  but  to  correct  erroneous  doctrine  which  seeras  to  have  there 
received  the  sanction  of  this  court,  although  it  did  not  control  or  affect 
the  decision  of  the  case  before  it. 

We  may  properly  conclude  with  a  few  general  observations  on  the 
main  question  involved  in  the  present  case.  The  authorities  cited  on 
behalf  of  the  plaintiff,  and  numerous  other  authorities  on  the  subject  of 
escrow^  have  been  carefully  examined,  and  we  fail  to  find  a  case  which 
conflicts  with  the  foregoing  views,  or  with  the  real  decision  of  the  court 
in  Thomas  v.  Soward8»  On  the  contrary,  in  Thayer  v.  Luce  ^  Fuller^ 
iupra^  the  court  said :  ^^  The  statute  requires  written  evidence  of  the 
agreement  to  the  extent  of  charging  the  defendant."  It  may  be  ai^ed 
that  because  the  case  was  not  one  where  a  deed  was  deposited  in  escratOy 
it  has  no  application  here.  But  the  court  seems  to  have  there  decided  a 
general  principle,  applicable  to  a  case  like  this,  as  well  as  to  the  caae 
before  it* 

Stanton  v.  Miller^  58  N«  Y.  192,  is  much  relied  on  by  counsel  for  the 
plaintiff.  There  the  whole  contract  affecting  the  land  and  the  condition 
(or  the  contingency  upon  which  the  depositary  of  the  deed  was  to  deliver 
it  to  the  grantees  named  therein)  were  in  writing,  signed  by  the  grantor. 
Such  condition  or  contingency  is  there  expressed  in  one  of  the  writings : 
^^  The  said  deed  is  delivered  to  O.  M .  Benedict,  of  Rochester,  in  escrow, 
for  the  use  of  the  grantees  at  my  decease,  and  not  deliverable  to  them 
before  that  time.'*  At  the  time  of  depositing  the  deed  with  Benedict  the 
grantor  was  advised  that  she  might  recall  it  at  her  option.  Subsequently 
she  directed  Benedict  not  to  deliver,  but  to  destroy  it.  The  instrument 
not  having  been  destroyed,  after  the  death  of  the  grantor,  an  action  was 
brought  to  compel  delivery  thereof  to  such  grantees.  The  court  denied 
the  relief  prayed,  on  the  ground  that  the  written  contract  was  uncertain 
in  respect  to  the  parties  to  whom  the  conveyance  was  to  be  made.  That 
is  to  say,  it  was  held  that  the  grantor  did  not  contract  to  convey  to  the 
granted  named  in  the  deed,  and  hence  that  she  might  lawfully  control 
ihe  instrument  after  it  was  deposited  with  Benedict.  The  contract  pro- 
vided for  a  conveyance  of  some  kind  to  the  father  of  the  persons  named 
as  grantees  in  the  deed  and  his  family,  or  to  such  members  thereof  as  the 
grantee  might  choose.  The  court  says :  ^^  The  making  of  a  deed  in  escrow 
presupposes  a  contract  pursuant  to  which  the  deposit  is  made ; "  and  be- 
cause the  grantees  named  in  the  instrument  deposited  with  Benedict  could 
not  show  a  valid  contract  with  the  grantor  that  she  should  convey  the 
land  to  them,  the  court  refused  to  adjudge  deliverv  of  the  deed  after  the 
grantor  had  directed  that  no  delivery  thereof  should  be  made.  The  fact 
tibat  the  grantor  elected,  a  few  days  after  the  original  contract  was  made, 
to  whom  she  would  convey  the  land  described  therein,  failed  to  save  the 
plaintiff's  case. 

We  perceive  no  ground  on  which  this  plaintiff's  right  of  action  can  be 
sustained  unless  it  be  held  that,  after  having  signed,  .acknowledged,  and 
deposited  the  deed  as  before  stated,  Thomas  is  estopped  to  deny  that  he 
made  a  valid  contract  with  the  plaintiff  to  sell  and  convey  to  the  latter 
the  land  therein  described,  and  retain  a  mortgage  interest  as  security  for 
a  portion  of  the  purchase  money  therefor.  We  are  not  aware  of  any  prin- 
ciple of  law  whicQi  will  authorize  an  application  of  the  doctrine  of  estoppel 
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to  sach  a  case.  Our  conclusion  is,  that  the  judgment  of  the  circuit  court 
must  be  reversed  and  the  case  remanded,  with  directions  to  that  court  to 
dismiss  the  complaint. 


SUFBEMB  COUBT  OF  MAINE. 

(To  appear  in  64  Me.) 

MALPRACTICE.  —  IMPLICATIONS  WHERE  PHYSICIAN  CONTRACTS  TO 
ATTEND  PATIENT. —  RIGHTS  AND  DUTIES  OF  PHYSICIAN. 

BALLOU  V.  PRESCOTT. 

Though  the  language  used  and  the  effect  of  it  are  quesdons  of  fact  for  the  jory,  in  con- 
troYersies  relating  to  a  contract  by  parol,  yet  it  is  also  true  that  in  manjr  cases  the  law 
will  infer  a  definite,  though  perhaps  implied  contract,  from  certain  admitted  facts.  At 
least  it  will  infer  certain  elements  as  belonging  to  particular  contracts,  or  impose  spe- 
cific duties  in  connection  with,  and  growing  out  of  special  undertakings,  although 
these  are  entered  into  by  parol. 

Especially  is  this  true  of  contracts  growing  out  of  an  employment  ^uasi  puMic  in  its 
nature,  like  that  of  a  professional  man. 

Thus,  the  care  and  skill  which  a  professional  man  guarantees  to  his  employer  are  ele- 
ments of  the  contract  into  which  he  enters  by  accepting  a  proffered  engagement. 
So,  continued  attention  to  the  undertaking,  so  long  as  attention  is  requir^  in  the 
absence  of  any  stipulation  to  the  contrary,  is  equally  an  inference  of  the  law. 

While  it  is  competent  for  a  physician  and  his  patient  to  enter  into  such  a  contract  as 
ihey  think  fit,  limiting  the  attendance  to  a  longer  or  shorter  period,  or  to  a  single  visit, 
if  theT  please;  and  while,  if  there  be  no  such  limitation,  tne  physician  can  discon- 
tinue his  attendance  at  his  election,  after  giving  reasonable  notice  of  his  intention  to 
do  so;  yet,  if  he  be  sent  for  at  the  time  of  an  injury  by  one  whose  family  physician 
he  has  been  for  years,  the  effect  of  his  responding  to  the  call  will  be  an  engagement  to 
attend  to  the  case,  so  long  as  it  requires  attention,  unless  he  gives  notice  to  the  con* 
trary,  or  is  discharged  by  the  patient;  and  he  is  bound  to  use  ordinary  care  and  skill, 
not  only  in  his  attendance,  but  in  determining  when  it  may  be  safely  and  properly 
disoontinned. 

If  a  suigeon,  called  to  attend  one  who  has  long  been  his  employer,  leaves  his  patient 
before  he  has  been  properly  cared  for  professionally,  or  while  he  needs  further  atten- 
tion, and  relies  upon  an  alleged  discharge  by  the  patient  as  a  defence  to  a  suit 
brought  for  the  abandonment,  this  being  a  new  substantive  matter  of  defence,  the 
burden  of  proving  it  is  upon  the  defendant. 

On  sxoeptions.  Case  against  a  physician,  or  surgeon,  for  malprac- 
tice in  treating  the  plaintiiS  for  an  injury  to  his  left  leg,  received  May  20, 
1870. 

The  plaintiff  testified  that  Dr.  Prescott  had  been  the  family  physician 
for  many  years,  and  that  he  was  sent  for  and  arrived  within  an  hour  of 
the  time  when  the  injury  was  received ;  made  an  examination  of  the  limb, 
said  nothing  about  calling  again,  and  never  did  call  afterward,  nor  was  he 
ever  sent  for  aeain.  Dr.  Prescott  stated,  on  the  contrary,  that  as  he  was 
about  leaving  he  said :  ^^  Ballou,  shall  I  call  and  visit  you  any  more  ?  " 
that  the  reply  was:  ^^  I  will  leave  it  to  yon ;  "  and  the  doctor  testified,  *^  I 
guess  my  answer  was,  *  Oh,  no.'  Then  I  think  some  words  passed,  and  to 
wind  up  I  said  something  like  this :  ^  Then  I  shall  not  visit,'  or,  ^  I  shall 
not  visit  you  any  more  unless  you  call  for  me,'  and  left  him  immediately." 
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Mary  E.  Traak,  summoned  by  the  defendant,  was  present  when  the  wound 
was  dressed,  and  ^' heard  the  doctor  say,  when  he  left,  that  if  he  was 
needed  a^n,  to  send  for  him."  She  did  not  hear  Mr.  Ballou  say  any- 
thing. Per  contra^  Charles  A.  Sanderson,  also  present  all  the  time,  did 
not  hear  aught  said  about  coming  again,  or  being  sent  for ;  and  did  not 
think  anything  was  said  about  it. 

This  was  the  substance  of  all  the  testimony  upon  this  particular  branch 
of  the  case  to  which  the  exceptions  apply.  The  jury  gave  the  plaintiff 
a  verdict  for  four  hundred  and  fifty  dollars.  The  defendant  moved  to  set 
it  aside  as  against  law  and  evidence,  which  motion  was  overruled.  He 
also  excepted  to  the  charge  of  the  judge  in  the  following  particulars  :  — 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury  as 
follows :  ^'  That  if  defendant  was  to  attend  plaintiff  during  his  illness 
or  lameness  and  did  not  attend,  and  that  was  known  to  plaintiff ;  and 
ordinary  care  on  his  part  required  him  to  send  for  defendant  again,  or 
employ  another  surgeon  to  treat  him,  it  was  his  duty  to  do  so,  and  for 
such  damages  as  resulted  from  such  n^lect  defendant  would  not  be  liable." 
This  instruction  was  given  qualifiedly,  thus :  — 

*^  I  believe  I  have  given  tiiat.  I  have  already  stated  to  you,  as  you  un- 
derstand, if  he  was  misled  by  any  directions,  or  any  want  of  directions, 
which  it  was  his  duty  to  give,  why,  it  is  not  for  the  defendant  to  complain 
of  that.  But  if  he  did  not  ^o  to  him,  not  exercising  the  ordinary  care, 
such  as  I  have  described^  without  being  misled  by  the  defendant's  direc- 
tions, and  he  n^lected  to  do  what  he  ought  to  have  done  in  the  way  of 
sending  for  this  man,  or  another  surgeon,  why,  of  course,  whatever  damage 
happened  from  that  want  of  ordinary  care,  or  from  that  neglect  on  the 
part  of  the  plaintiff,  he  could  not  recover  for." 

Before  this  request  was  made  and  answered  as  aforesaid,  the  judge  had 
instructed  the  jury,  in  a  manner  not  excepted  to,  as  to  the  necessity  for 
reasonable  professional  skill  in  the  physician,  and  the  exercise  of  it  and  of 
ordinary  care  in  the  actual  treatment  of  that  particular  case  ;  and  that  if 
such  skill  was  possessed  and  such  care  exercised,  then  in  those  respects 
the  defendant  would  be  exonerated  from  liability.  He  then  further  re- 
marked :  — 

"  If  he  did  not,  why  then  he  would  be  liable  for  that  dereliction  of 
duty.  But  there  is  one  other  question  presented  in  connection  with  this, 
to  which  it  is  necessary  that  I  should  call  your  attention.  It  is  said,  on 
the  one  hand,  that  his  duty  ended  with  that  first  visit,  and  that  he  is  not 
in  fault  for  what  happened  subsequently  to  that.  On  the  other  hand,  it 
is  claimed  that  his  duties  continued.  Here  is  a  question  of  fact  as  well 
as  of  law.  In  regard  to  the  law  upon  this  matter,  I  apprehend  there  is 
no  doubt  about  it.  When  a  physician  or  surgeon  is  called  upon  to  attend 
a  patient,  it  is  perfectly  competent  for  the  parties  .to  make  just  such  a  con- 
tract as  they  see  fit,  and  in  accordance  with  this  view,  I  understand  it  is 
sometimes  a  practice  among  certain  physicians  and  surgeons  to  make  a 
contract  to  attend  upon  certain  families  of  persons,  and  specifying  a  time 
or  by  the  year,  whatever  may  be  their  sickness,  longer  or  shorter,  to  do 
whatever  duties  may  be  required  of  them  during  the  year.  So  it  is  com- 
petent for  them  to  make  a  contract  regulating  their  attendance  for  a 
single  sickness,  longer  or  shorter,  and  it  is  competent  after  they  have 
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made  a  contract,  if  one  is  made  at  all,  for  the  parties  to  rescind  it.  Here, 
I  understand  the  surgeon  was  called  in  the  usual  way,  and  nothing  said 
about  the  time  during  which  he  was  to  attend,  and  he  went  in  obedience 
to  that  call.  If  nothing  more  was  said,  and  nothing  more  was  done,  the 
law  would  require  him  to  give  such  attention  as  the  case  or  the  patient 
required.  If  this  injury  required  that  degree  of  treatment  which  it  was 
proper  to  be  rendered  him,  be  it  longer  or  shorter,  and  if  nothing  was  said 
about  the  time,  it  was  competent  for  either  party  to  rescind  that  contract 
any  time  they  saw  fit.  It  was  perfectly  competent  for  the  patient  to  dis- 
charge his  physician  or  surgeon,  and  it  was  just  as  competent  for  the 
physician  or  surgeon  to  discharge  his  patient.  The  privileges  are  mutual ; 
their  rights  are  mutual  ;  the  same  rights  each  have.  But  supposing  the 
patient  was  in  a  condition  that  required  longer  treatment.  It  would  not 
be  proper  —  it  would  not  be  legal  —  the  defendant  would  not  have  a  right 
to  say  nothing  to  that  patient,  and  go  off  and  abandon  him  in  that  con- 
dition, when  he  required  further  treatment,  when  he  had  not  been  dis- 
charged, and  when  he  himself  had  not  discharged  his  patient.  In  order 
to  do  that,  it  would  be  necessary  for  him  either  to  continue  his  treatment 
until  he  is  discharged,  or  to  give  his  patient  notice,  and  sufficient  notice 
to  enable  him  to  procure  otiier  proper  medical  attendance.  There  are 
many  cases  where  it  would  be  exceedingly  critical  and  dangerous  for  a 
physician  at  once  to  leave  a  patient.  The  law  does  not  authorize  him  to 
do  that,  his  patient  being  in  that  critical  and  dangerous  condition.  But 
so  long  as  his  attendance  and  treatment  are  required,  so  long  be  must  do 
it,  unless  he  himself  chooses  to  discharge  his  patient  by  giving  him  the 
proper  notice  that  he  will  not  attend  further." 

The  judge  then  presented  the  issue  of  fact  to  the  jury  as  to  the  manner 
of  Dr.  Prescott^s  leaving  Mr.  Ballon,  and  whether  or  not  anything  was 
said  about  his  coming  again  or  being  sent  for ;  remarking  that  it  was  per- 
fectly competent  for  the  parties  to  make  any  such  arrangements  of  these 
matters  as  pleased  them ;  and  submitting  to  the  jury  what,  if  any,  were 
made  in  this  instance  ;  and  then  proceeded  to  instruct  thus,  in  case  noth- 
ing was  found  to  have  been  said  by  Dr.  Prescott  when  leaving :  — 

^*  I  understand  it  to  be  the  duty  of  a  surgeon,  when  he  is  called  upon 
to  attend,  to  exercise  his  own  judgment,  in  the  absence  of  any  agreement, 
or  discharge  on  the  part  of  the  patient,  or  with  the  patient  —  that  he 
should  exercise  his  own  judgment  as  to  the  propriety  of  coming  again, 
and  in  exercising  that  judgment,  he  is  to  exercise  the  same  degree  of  skill 
or  knowledge  of  the  accident  or  disease  which  he  is  attending,  and  the 
same  degree  of  care  which  he  should  exercise  in  its  treatment. 

^^Now  if  he  informed  this  plaintiff,  that  from  the  nature  of  the  injury  it 
was  unnecessary  for  him  to  come  again,  unless  some  new  developments 
took  place,  why  then  a  question  arises  whether,  in  the  formation  of  that 
judgment,  he  exercised  this  ordinary  care  and  skill  to  which  I  have  called 
vour  attention,  upon  the  main  question.  If  he  did,  why  then,  although 
he  might  have  been  mistaken,  he  would  not  be  liable  for  any  bad  results 
which  might  follow  from  it,  any  more  than  from  any  mistake  in  judgment 
which  he  might  exercise  in  the  treatment  of  the  injury  itself ;  the  same 
rule,  precisely,  would  apply.  And  if  that  was  the  true  state  of  things, 
why  then  you  will  inquire  and  see  whether  it  was  so  or  not,  and  inquire, 
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of  course,  whether  he  did  exercise  that  degree  of  skill  and  care  in  forming 
that  judgment  which  is  required  in  the  treatment  of  the  disease. 

^^  And  this,  also,  would  have  a  bearing  upon  his  duty,  as  to  further  at- 
tendance. If  he  did  form  that  judgment,  and  so  notified  the  plaintiff,  why 
then  he  would  have  no  occasion  for  attending  further ;  that  is,  if  in  this 
exercising  of  all  due  care  and  skill  he  had  come  to  that  conclusion,  and 
so  informed  the  plaintiff,  why  then  his  duties  would  cease  at  that  time. 

^^  These,  gentlemen,  I  believe,  so  far  as  they  occur  to  me,  are  all  the 
principles  of  law  which  are  applicable  to  the  duties.  In  regard  to  this 
discharge  to  which  I  am  requested  to  caU  your  attention,  it  should  be 
proved,  and  you  will  perceive  from  the  instructions,  I  think,  that  I  have 
already  given  you,  that  if  there  was  nothing  said  about  that,  the  burden 
of  proof  would  be  upon  the  defendant,  to  show  that  his  duties  had  ceased 
then,  unless  you  are  satisfied,  that  in  the  exercise  of  a  sound  judgment, 
that  degree  of  judgment  which  is  required,  he  gave  notice  that  his  attend- 
ance (or  substantially  to  that  effect)  would  not  be  longer  needed,  with  the 
request  that  he  should  be  notified  if  he  was  required,  if  any  further  develop- 
ment should  take  place.  So  far  as  the  discharge  alone  is  concerned  the 
burden  of  proof  would  be  upon  the  defendant,  to  show  that  he  was  dia- 
charged ;  because  he  assumes  the  affirmative  there,  and  says  that  he  was 
discharged.'' 

The  judge  then  gave  unexceptionable  instructions  upon  the  question  of 
damages,  and  concluded  the  charge  by  reading  Mr.  Libbey's  above  men- 
tioned request  and  then  modifying  it,  as  hereinbefore  shown. 

A.  Libbey  for  the  defendant.  The  contract  between  the  parties  was 
proved  by  parol,  and  it  was  a  question  of  fact  for  the  jury  to  determine 
what  the  contract  was.  This  proposition  is  so  well  settled  it  is  unneces- 
sary to  cite  authority.  The  court  could  not,  as  a  matter  of  law,  determine 
what  the  contract  was  from  this  evidence.  It  was  for  the  jury  to  find 
whether  the  contract  was  for  one  visit  only,  or  for  taking  charge  of  the 
plaintiff  so  long  as  he  needed  surgical  or  medical  treatment.  To  consti- 
tute a  contract  between  the  parties  they  must  have  understood  it  aUke, 
and  assented  to  its  terms  and  conditions.  In  determining  the  question, 
the  jury  should  consider  all  the  circumstances  of  the  case,  as  well  as  the 
evidence  given  by  the  witnesses.  They  should  consider  the  nature  of  the 
plaintiff^B  injury ;  what  it  was  imderstood  to  be  at  the  time  by  the  plain- 
tiff and  by  defendant ;  the  skill  and  place  of  residence  of  the  defendant 
as  understood  by  the  plaintiff,  and  whether  either  or  both  of  the  parties 
understood  that  one  visit  only  was  required  by  the  plaintiff's  condition. 

It  might  be  that  the  person  called  to  attend  in  such  a  case  was  under- 
stood as  not  possessing  sufficient  skill  as  a  surgeon  to  treat  the  case,  and 
was  merely  called  in  the  emergency,  to  care  for  the  person  injured  till 
competent  aid  could  be  procured.  It  might  be  that  the  family  physician 
was  away  from  home,  and  another  was  called  to  attend  till  the  family 
physician  returned,  and  that  from  a  knowledge  of  the  circumstances  both 
parties  so  understood  it,  though  nothing  was  said.  It  might  be  that  a 
very  skilful  surgeon  was  called  from  a  great  distance  at  large  expense, 
and  from  the  circumstances  both  parties  understood  it  was  for  one  visit 
only  though  nothing  was  said  about  it. 

These  illustrations  are  used  to  show  that  the  court  cannot  assume,  as 
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matter  of  law,  from  the  fact  that  a  surgeon  6r  physician  is  called  to  a 
person  injured  or  sick,  that  the  contract  between  the  parties  is  for  one 
visit  or  more  than  one. 

The  substance  of  the  instruction  to  the  jury  was  that  the  defendant 
was  called  in  the  usual  way,  and  was  bound  to  attend  the  plaintifE  so  long 
as  he  needed  treatment,  unless  the  contract  was  terminatea  in  the  manner 
specified  in  the  charge  ;  and  that  the  burden  of  proof  was  on  the  defend- 
ant to  show  that  the  contract  was  thus  terminated.  The  jury  should 
have  been  instructed  that  the  defendant  undertook  to  treat  him  so  long 
as  his  injuries  required  treatment ;  and  on  this  point  they  should  con- 
sider the  &ct  that  the  defendant  was  called,  and  all  that  took  place  be- 
tween the  parties,  if  anything,  in  r^;ard  to  it,  at  the  first  visit,  and  the 
surrounding  circumstances. 

The  rule  given  to  the  jury  required  the  defendant  to  prove  affirma- 
tively that  he  was  discharged  by  the  plaintiff,  or  discharged  his  patient 
by  giving  him  reasonable  notice  that  he  should  cease  to  attend  him;  or 
that,  in  the  exercise  pf  due  skill  and  discretion,  he  determined  that  the 
plaintiff  needed  no  further  attendance  and  notified  the  plaintiff  of  the 
fact.     This  I  submit  is  error. ' 

The  action  is  case  for  want  of  skill  or  negligence  on  the  part  of  the 
defendant,  in  treating  and  taking  care  of  the  plaintiff.  The  burden  of 
}»oof  is  on  the  plaintiff  throughout  the  whole  case  to  show  want  of  skill 
or  negligence.  If  he  relies  on  the  fact  that  the  defendant  made  one  visit 
only,  and  was  guilty  of  negligence  in  not  continuing  his  treatment,  the 
burden  is  on  the  plaintiff  to  show  that  the  defendant  undertook  to  treat 
him  as  long  as  he  needed  treatment,  and  that  he  needed  further  treat- 
ment; that  in  the  exercise  of  due  skill  and  care  the  defendant  would 
have  known  he  required  further  treatment,  and  did  not  continue  it,  by 
reason  of  which  the  plaintiff  was  damaged.  In  an  action  of  tort  for 
negligence,  the  burden  of  proof  is  on  the  plaintiff  to  show  negligence 
throughout  the  whole  case  on  every  point  involving  due  care. 

Jo9eph  ^  Orville  D.  Baker^  for  the  plaintiff. 

Dantobth,  J.  This  is  an  action  against  the  defendant  as  a  surgeon 
for  alleged  malpractice,  and  one  of  the  causes  of  complaint  set  out  in  the 
writ  is  that  he  abandoned  his  patient  while  still  needing  medical  atten- 
tion. The  exceptions  raise  the  question  as  to  the  nature  of  the  contract 
between  the  surgeon  and  his  patient. 

Upon  this  point  the  jury  were  instructed  as  follows :  ^*  Here  I  under- 
stand the  surgeon  was  called  in  the  usual  way,  nothing  said  about  the 
time  daring  miich  he  was  to  attend,  and  he  went  in  obedience  to  that 
call.  If  nothing  more  were  said  or  done,  the  law  would  require  him  to 
give  such  attention  as  the  case  or  patient  required."  It  is  suggested  that, 
by  this  ruling,  that  which  was  really  a  question  of  fact  for  the  jury  was 
decided  as  a  question  of  law ;  or,  in  other  words,  whatever  contract  ex- 
isted between  the  parties,  being  verbal,  it  was  the  province  of  the  jury 
to  settle  its  terms.  As  a  general  proposition  this  is  undoubtedly  true ; 
but  it  is  equally  true  that  in  many  cases,  from  certain  admitted  facts,  the 
law  will  infer  a  definite  contract,  implied  perhaps  but  none  the  less  dis- 
tinct and  certain.  Much  more  will  it  infer  certain  elements  as  belonging 
to  particular  contracts,  or  impose  specific  duties  in  connection  with  and 
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growing  out  of  special  undertakings.  Especially  is  this  true  of  all  that 
class  of  cases  in  which  the  contract  grows  out  of  an  employment,  in  a 
greater  or  less  degree  public  in  its  nature.  All  professional  business  par- 
takes somewhat  of  this  character.  The  care  and  skill  which  a  profes- 
sional man  guarantees  to  his  employer  are  elements  of  the  contract  to 
which  he  becomes  a  party  on  accepting  a  proffered  engagement.  They 
are  implied  by  the  law  as  resulting  from  that  engagement,  though  it  be 
but  verbal,  and  nothing  said  in  relation  to  such  elements.  So  continued 
attention  to  the  undertaking,  so  long  as  attention  is  required,  in  the  ab- 
sence of  any  stipulation  to  the  contrary,  is  equally  an  inference  of  the 
law.  If  a  counsellor  at  law  undertakes  the  management  of  a  cause, 
nothing  more  being  said  or  done  than  simply  an  offer  and  acceptance  of 
a  retainer  for  that  purpose,  it  will  hardly  be  denied  that  an  abandonment 
of  the  cause  before  its  close  would  be  as  much  a  violation  of  the  contract 
with  the  client  as  a  neglect  to  use  the  requisite  care  and  skill  in  its  pros- 
ecution, and  the  duty  of  continued  attention  is  equally  an  implication  of 
the  law  as  that  of  exercising  the  required  care  and  skill. 

That  the  same  principles  apply  to  the  employment  of  a  physician  or 
surgeon  there  can  be  no  doubt.  If  he  is  -called  to  attend  in  the  usual 
manner,  and  undertakes  to  do  so  by  word  or  act,  nothing  being  said  or 
done  to  modify  this  undertaking,  it  is  quite  clear  as  a  legal  proposition 
that  not  only  reasonable  care  and  skill  should  be  exercised,  but  .also  con- 
tinued attention  so  long  as  the  condition  of  the  patient  might  require  it, 
in  the  exercise  of  an  honest  and  properly  educated  judgment ;  and  cer- 
tainly any  culpable  negligence  in  this  respect  would  render  him  liable  in 
an  action.  Barbour  v.  martin^  62  Maine,  536  ;  Shearman  &  Redfield  on 
Negligence,  §  441. 

In  this  case  it  is  hardly  possible  that  the  jury  could  have  been  misled 
by  the  instruction  complained  of,  for  in  its  terms  it  was  not  only  l^ally 
correct  but  it  was  guarded  by  other  instructions  not  excepted  to,  in  re- 
gard to  the  competency  of  ^e  parties  to  make  for  themselves  such  a 
contract  as  they  might  see  fit,  to  limit  the  attendance  for  a  longer  or 
shorter  period,  or  for  a  single  visit ;  and  that,  without  any  limitation, 
the  defendant  might  at  any  time  discontinue  his  visits  upon  reasonable 
notice. 

These  instructions  would  seem  to  be  all,  if  not  more  than  all,  under 
the  testimony  the  defendant  was  entitled  to.  It  appears  that  he  was 
at  the  time,  and  had  been  the  plaintiff's  family  physician ;  that  he  was 
sent  for  and  responded  in  the  usual  manner,  while  there  is  nothing  to 
show  that  he  was  not  expected  to  attend  so  long  as  necessary,  or  that  he 
did  not  so  understand  it.  On  the  other  hand,  it  appears  affirmatively 
that  he  alone  was  relied  upon  as  the  attending  surgeon,  and  so  under- 
stood it. 

Another  objection  is  raised  to  the  instruction  as  to  the  burden  of  proof. 
It  is  undoubtedly  true  that  in  an  action  of  tort  the  burden  is  upon  the 
plaintiff  all  through  to  give  the  jury  reasonable  satisfaction  of  the  al- 
leged wrong  on  the  part  of  the  defendant.  But  when  the  defendant  takes 
the  ground  that  the  act  or  want  of  action  was  not  a  wrong  because  by 
the  terms  of  the  contract  or  its  rescission  he  was  justified,  he  assumes  an 
affirmative  and  so  far  the  burden  of  proof. 
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The  defendant  is  charged  with  negligence  in  abandoning  his  patient 
while  in  need  of  medi<»[l  care;  admitting  the  fact  of  non-attendance, 
he  attempts  to  justify,  not  only  on  the  ground  that  no  further  attention 
was  necessary,  but  also  on  the  ground  of  notice  that  he  should  not  attend 
farther  unless  sent  for ;  and  that  the  contract  was  thus  rescinded  and  he 
discharged. 

As  to  the  first  ground,  the  burden  will  continue  upon  the  plaintiff,  for 
there  would  be  no  delinquency  unless  the  defendant  had  failed  to  exercise 
the  required  judgment  or  carelessly  neglected  his  duty.  But  upon  the 
latter  ground  the  defendant  sets  up  a  new  fact  in  avoidance,  and  that  he 
must  prove  before  it  can  avail  him.  To  this  and  this  alone  the  instruction 
applied.  The  first  part  of  it  may  perhaps,  be  a  little  uncertain  in  its 
meaning,  and  the  presiding  justice,  apparently  so  fearing,  to  prevent  any 
misunderstanding  adds  these  words:  '^So  far  as  the  discharge  alone  is 
ooncenied  the  burden  of  proof  is  upon  the  defendant  to  show  that  he  was 
discharged."     In  this  we  see  no  error.  Exceptions  overruled. 

Applbtok,  C.  J.,  DiOKEBSON,  Babbows,  and  ViBGiN,  JJ.,  concurred. 


COUBT  OF  APPBALS  OF  MARYLAND. 

(To  appear  in  41  Kd.) 

DESD.  —  DBFBCTIVB  AGKNOWXEDGMEKT.  —  VESTED   BIGHTS. —  BBTBO- 

AGTIVE  LEGISLATION.  —  DOWEB. 

GROVE  17.  TODD. 

On  the  29th  of  November,  1866,  T.,  bein^  seised  in  fee  of  a  tract  of  land  in  F.  County, 
executed  a  deed  in  which  his  wife  joined  to  bar  her  dower,  conveying  the  tract,  in  con- 
sideration of  love  and  affection,  to  certain  children  of  his  deceased  illegitimate  son,  to 
whom  his  wife  bore  no  blood  relation.  The  deed  purported  to  have  been  executed  and 
acknowledged  in  F.  Countv,  before  a  justice  of  the  peace  for  that  county,  but  was  in 
fact  executed  and  acknoirledged  in  C.  County,  where  T.  and  his  wife  lived,  before  a 
justice  for  F.  County.  Such  an  acknowledgment  was  invalid  by  the  laws  of  Mary- 
land; but  the  Act  of  1867,  ch.  160,  provided  that  all  deeds  so  executed  and  acknowl- 
edged since  November  1,  1864,  should  be  as  valid  to  all  intents  and  purposes  as  if 
properly  acknowledged.  In  December,  1866,  before  the  passage  of  this  act,  T.  died 
mtestate,  and  soon  after  his  widow  filed  a  bill  to  have  the  deed  declared  a  nullity  and 
for  assignment  of  dower.  Held:  (1.)  That  as  against  T.  and  his  heirs,  the  deed, 
being  a  good  grant  at  common  law,  and  executed  upon  a  strong  moral  consideration, 
was  cured  by  the  statute  ;  (2.)  That  the  deed,  being  without  acknowledgment,  was 
utterly  null  and  void  as  against  the  wife  both  at  law  and  equity ;  that  the  statute  could 
not  impart  life  to  it,  as  against  her,  without  interfering  with  her  vested  rights  secured 
by  the  Declaration  of  Rights ;  and  that  therefore  she  was  entitled  to  have  dower 
assigned  her  in  the  land  conveyed. 

Betroactive  legislation,  to  cure  or  confirm  conveyances  or  other  proceedings  defectively 
acknowledge  or  executed,  is  sustainable  upon  the  ground  that  it  operates  not  upon  the 
deed  or  contract,  by  changins  it,  but  upon  the  mode  of  proof  only. 

A  wife  can  only  be  divested  of  her  dower  by  proper  ana  legal  acknowledgment,  and  a 
deed  not  so  acknowledged  is  wholly  inoperative  as  to  her,  and  is  to  be  treated  as  if 
she  had  not  been  a  party  to  it. 


60  THB  AMEBICAN  LAW  TIMES  BEPORTS.  [Febmwy,  167& 

Vol.  III.]  GsoTB  V,  Todd.  [No.  2. 

Appeal  from  the  circuit  court  for  Frederick  County,  in  equity. 

This  appeal  was  taken  by  the  complainants  from  a  decree  of  the  court 
below  dismissing  their  bill.  The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion  of  this  court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Bowie,  Brent, 
Miller,  and  Alvey,  Jj . 

John  J.  Doruddsan  ^  Thomas  Donaldson^  lot  the  appellants.^  The 
deed  of  the  29th  of  November,  1866,  was  not  executed  in  the  manner  re- 
quired by  law  to  constitute  it  a  valid  conveyance.  Intending  to  convey 
title  to  real  estate  situated  in  Frederick  County,  it  was  executed  and  ac- 
knowledged in  Carroll  County,  where  the  grantors  resided,  before  a  justice 
of  the  peace  for  Frederick  County.  Therefore  under  the  Maryland  stat- 
utes, no  estate  passed  to  the  grantees.  Code,  art.  24,  sees.  1,  2,  8  ;  Qit- 
tings' 8  Lessee  v.  Hall^  1  H.  &  J.  14 ;  Hall  v.  Qittings's  Lessee^  2  H.  &  J. 
380  ;  Byer  v.  Etnyre  ^  Besore^  2  Gill,  150  ;  Cockey  v.  MUne^s  Lessee^  16 
Md.  200 ;  Johnston  v.  Canby,  29  lb.  215,  216. 

Then,  immediately  on  the  death  of  Benjamin  Todd,  the  title  to  this 
land  became  vested  in  his  heirs,  subject  to  the  widow's  dower.  If  there 
had  been  a  valuable  consideration  there  would  have  been  in  those  heirs  a 
dry  legal  title,  and  the  grantees  could  compel  a  conveyance  by  a  bill  for 
specific  performance.  But  this  was  a  mere  voluntary  deed,  —  in  favor  of 
persons,  too,  who  stood  in  no  legal  relationship  to  either  of  the  grantors. 
Certainly  there  was  no  meritorious  consideration  so  far  as  Ruth  Todd  was 
concerned.  Even  where  the  consideration  is  that  of  love  and  afiPection  to 
persons  of  the  grantor's  own  family,  specific  performance  will  not  be 
decreed  of  a  contract  or  conveyance  defectively  executed ;  and  imperfect 
deeds  cannot  be  set  up  in  equity,  or  reformed  and  corrected  as  against  a 
married  woman.  2  Kent  Com.  465-6 ;  1  Story  Eq.  Jur.  (19th  ^.)  sec. 
706  a,  sec.  787,  sees.  793  6  and  d  ;  Pennington^  Adm*r  of  Patt^rson^  v. 
Gittings's  ExW,  2  G.  &  J.  208,  217 ;  2  Scribner  on  Dower,  299 ;  Martin 
V.  Dwelly^  6  Wend.  9 ;  Purcell  v.  Goshom^  17  Ohio,  105. 

The  appellees,  however,  rely  upon  the  Act  of  Assembly  of  1867,  ch. 
160,  passed  after  the  death  of  Benjamin  Todd,  as  validating  the  deed  of 
the  29th  of  November,  1866 ;  and  the  learned  judge  below  decided  that 
such  was  the  effect  of  that  act.  That  act  is  unconstitutional  and  void  in 
all  cases  where  courts  of  equity  would  not  decree  specific  performance, 
which  could  not  be  done  under  the  circumstances  of  the  present  case. 

If  the  object  of  the  act  was  to  give  validity  to  all  deeds  whatever; 
among  the  rest,  to  mere  voluntary  deeds  to  which  married  women  were 
parties,  then  it  cannot  accomplish  that  object.  For  that  would  be  to 
divest  vested  rights.  Good  V.  Zercher^  12  Ohio,  364,  868  ;  Silliman  v. 
Cummins^  13  lb.  116 ;  Baugher  v.  Nelson^  9  Gill,  299  ;  Regents  of  Uni- 
versity of  Md.  V.  Williams^  9  G,  &  J.  408 ;  Thistle  v.  Frostburg  Coal  Co. 
10  Md.  129 ;  Johns  v.  Reardon^  11  lb.  465 ;  Chestnut  v.  Shane's  Lessee^ 
16  Ohio,  599  ;  Alter" s  apveal,  67  Pa.  341. 

Charles  W.  Ross  ^  William  A.  Fisher^  for  the  appellees.  The  Act  of 
1867,  ch.  160,  was  a  constitutional  exercise  of  power  with  respect  to  all 
deeds.     A  law  is  not  unconstitutional  merely  because  it  divests  vested 

^  The  arguments  of  counsel,  except  as  to  the  question  of  the  yaliditj  of  the  deed  in  co&tzo- 
veisy,  are  omitted.  —  Rkp. 
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lighU.  Baugher  v.  NeUon^  9  Gill,  299 ;  Wation  y.  Mercery  8  Peters,  88  : 
SatterUe  y.  MatthewBon^  2  lb.  418-14 ;  Regents^  ^c.  y.  WtUiams^  9  G. 
A  J.  408. 

There  is  nothing  in  the  Constitution  of  the  United  States,  or  in  the 
Bill  of  Rights  or  Constitution  of  Maryland,  which  takes  from  the  legis- 
lature the  power  to  disturb  yested  rightis.  Baugher  et  aL  y.  Nelson^  9  Gill, 
306. 

An  act  of  assembly  is  yoid,  if  at  all,  not  because  it  is  condemned  by 
some  positive  municipal  law,  to  which  it  must  yield,  whatever  may  be  the 
equities,  but  yoid  only  so  far  as  it  is  contrary  to  the  ^^  first  rules  of  right 
and  justice ;"  rules,  not  rigid,  but  moulded  to  meet  the  circumstances  of 
each  case  presented.  Beach  y.  Walker^  6  Conn.  197 ;  Underwood  y.  Lilly^ 
10  S.  &  R.  101 ;  aoBhom  v.  Purcell;  11  Ohio  N.  S.  652. 

The  application  of  the  act  to  the  deed  in  controversy  gratifies  every 
rale  of  nght  and  justice  ;  it  gratifies  the  intent  of  the  donor,  and  defeats 
fraud  and  inhumanity.  The  courts  have  expressed  the  same  views  in 
different  language,  when  they  say  that  there  can  be  no  vested  riffht  to  do 
wrong.  Baugher  et  al,  v.  NeUon^  9  Gill,  809 ;  Fo$Ur  v.  Emex  Bank^  16 
Mass.  245 ;  State  v.  Newark^  8  Dutcher,  197  ;  Cooley's  Cons.  Limitations, 
370,  358,  (8d  ed.)  mai^. 

Curatiye  acts  have  never  been  considered  as  in  any  sense  an  interference 
with  yested  rights.  They  merely  cure  informalities  not  affecting  the 
substantial  equities  of  parties.  Cooley,  869-879 ;  Begente*  ecue^  9  G.  & 
J.  413 ;  Baugher  et  al.  v.  NeUon^  9  GUI,  806  ;  ffarrison  v.  ffarrUon^  22 
Md.  468  ;  Shank  v.  Broum^  61  Penn.  St.  827 ;  HollingmooHh  v.  McDo- 
nald, 2  H.  &  J.  236-37. 

The  whole  object  of  an  acknowledgment  is  to  furnish  evidence^  and 
primarily,  if  not  entirely,  to  the  clerk,  that  he  may  be  justified  in  admit* 
ting  the  instrument  to  record.  The  deed  would  have  been  good  at  the 
common  law,  without  any  acknowledgment,  but  the  legislature  deter- 
mined that  the  proof  of  its  execution  should  be  an  acknowledgment  before 
a  particular  officer.  There  is  no  vested  right  to  have  the  rules  of  evidence 
remain  unchanged.  Cooley,  367,  868  (Sd  ed.),  side  paging;  Qihbe  v. 
ffafe,  7  Md.  86,  87. 

That  the  acknowledgment  is  to  be  treated  merely  in  the  nature  of  proof, 
is  furtiier  apparent  from  the  passage  by  the  general  assembly  of  the  Act 
of  1868,  eh.  825.     Code,  art.  24,  sec.  16. 

The  appellants  conceded  that  the  act  of  assembly  would  be  sufficient  to 
validate  a  deed  which  was  based  upon  a  valuable  consideration,  because, 
they  say,  the  defective  instrument  is  evidence  of  an  equity  in  the  grantee, 
which  might  be  enforced  by  a  court  of  equity,  while  under  the  deed  in 
controversy  tiiere  is  no  equity  which  could  be  assisted.  Pretton  v.  Fryer^ 
38Md.221. 

There  is  no  foundation  for  the  distinction  attempted,  in  the  application 
of  such  acts  of  assembly,  to  deeds  in  which  an  equity  does,  and  those  in 
which  it  does  not  pass.  Besides  this,  the  Act  of  1868  would  give  to  the 
infants  a  standing  in  a  court  of  equity,  to  enforce  the  deed,  even  if  they 
had  it  not  before;  and  it  could  be  enforced  against  the  heirs-at-law  of 
Benjamin  Todd,  as  well  as  against  Benjamin  Todd  himself,  and  his  wife, 
the  complainant.    We  deny,  however,  that  in  this  state,  a  court  of 
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equity  would  ever  have  declined  to  recognize  an  equity  in  the  infants, 
under  the  circumstances  of  this  case.  The  harsh  rules  of  the  common  law 
with  respect  to  illegitimate  children  have  never  prevailed  in  this  state  as 
in  England.     Pratt  v.  Flamer^  5  Harr.  &  Johns.  20,  21. 

Courts  of  equity  will  sometimes  enforce  a  voluntary  settlement  in  favor 
of  illegitimate  children.  Marchtcmess  of  Annandale  v.  SarriSy  2  P.  Wms. 
482 ;  Bunn  v.  Winthrop^  1  Johns.  Ch.  338. 

The  complainants  could  not  in  any  event  have  the  benefit  of  the  objec- 
tion that  the  title  of  the  heirs-at-law  of  Benjamin  Todd  had  become  vested 
prior  to  the  passage  of  the  act.  ITarrisan  v.  SarrUon^  22  Md.  468; 
fVatBon  V.  Mercer^  8  Peters,  88. 

Alvet,  J.,  delivered  the  opinion  of  the  court. 

There  are  but  two  questions  presented  by  the  record  in  this  case.  First, 
whether  the  defective  or  invalid  acknowledgment  of  the  deed  of  the  29th 
of  November,  1866,  by  Benjamin  Todd,  and  Ruth  his  wife,  has  been  so 
far  aided  and  cured  by  the  Act  of  the  Legislature  of  1867,  chapter  160, 
as  to  render  the  deed  valid  and  effectual  as  against  the  wife  to  bar  her 
right  and  claim  to  dower  in  the  land  attempted  to  be  conveyed ;  and  if 
such  has  been  the  effect  of  the  Act  of  1867,  secondly,  whether  the  wife 
Ruth  was  induced  to  sign  or  execute  the  deed  under  such  circumstances  of 
fraud  and  circumvention  as  will  entitle  her  to  relief  from  its  operation. 

The  deed  purports  to  convey  a  farm  of  about  1,318  acres  of  land  in 
Frederick  County  to  Benjamin  H.  Todd  and  Jesse  E.  Todd,  children  of 
Jesse  Todd,  deceased,  the  illegitimate  son  of  Benjamin  Todd,  the  grantor. 
The  consideration  expressed  in  the  deed  was  the  love  and  affection  which 
the  grantor,  Benjamm  Todd,  bore  to  the  grantees,  whom  he  called  his 
grandchildren.  The  wife  Ruth  bore  no  blood  relation  whatever  to  these 
children.  The  deed,  while  it  professes  to  have  been  executed  and  ac- 
knowledged in  Frederick  County,  before  a  justice  of  the  peace  of  that 
county,  was  in  fact  executed  and  acknowledged  in  Carroll  County,  where 
the  grantor  and  his  wife  at  the  time  resided,  before  a  justice  of  the  peace 
of  Frederick  County.  Benjamin  Todd,  the  grantor,  died  intestate  in  De- 
cember, 1866,  and  his  widow,  one  of  the  appellants,  intermarried  with 
Samuel  Grove,  the  other  appellant,  some  time  in  the  summer  of  1867. 
The  bill  is  filed  by  the  appellants  to  have  the  deed  declared  a  nullity,  and 
for  the  assignment  of  dower  in  the  land  attempted  to  be  conveyed.  A 
large  mass  of  proof  has  been  introduced,  reflecting  upon  the  question  of 
fraud,  but  from  the  view  we  have  of  the  case  it  will  become  unnecessary 
to  determine  whether  the  allegations  of  fraud  be  fully  sustained  or  not. 

1.  As  to  the  question  of  the  defective  or  invalid  acknowledgment  of 
the  deed. 

That  the  deed  is  wholly  inoperative  and  void,  as  against  the  wife,  with- 
out the  aid  of  the  Act  of  the  Legislature  of  1867,  chapter  160,  has  not 
been  denied,  or  in  any  manner  controverted ;  but  it  is  insisted  by  the  ap- 
pellees that  the  act  just  referred  to  has  effectually  cured  and  made  valid 
the  otherwise  void  acknowledgment,  and  that  the  deed,  by  means  of  the 
curative  act,  operates  to  extinguish  all  right  of  dower  in  the  land  men- 
tioned. 

The  language  of  the  act  relied  on  is  certainly  broad  and  comprehen- 
sive.   It  declares,  ^^  That  all  deeds  executed  and  acknowledged  by  the 
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grantors,  since  the  fibrst  day  of  November,  1864,  in  the  county  in  this  state 
in  which  the  grantors  then  resided,  before  any  other  justice  of  the  peace 
of  any  other  county  in  this  state,  duly  commissioned  and  qualified,  shall 
be  as  valid  to  all  intents  and  purposes  as  if  acknowledged  in  the  county 
where  the  lands  in  whole  or  in  part  are  situate,  before  a  justice  of  said 
county,  or  as  if  acknowledged  before  a  justice  of  the  peace  of  the  county 
in  which  the  grantors  resided."  Before  the  passage  of  this  act,  Benjamin 
Todd  had  died,  and  by  that  event  the  widow's  ri^t  to  dower  in  the  lands 
mentioned  in  the  deed  had  become  vested  and  absolute ;  and  she  is  now 
entitled  to  have  that  dower  assigned,  unless  her  right  is  barred  by  the 
deed  of  the  29th  of  November,  1866. 

By  the  common  law,  z^feme  covert  could  not  release  or  convey  her  in- 
choate right  of  dower  in  her  husband's  lands  by  deed,  but  only  by  fine  or 
oommon  recovery.  In  this  state,  however,  she  is  enabled  by  statute  to 
release  her  dower  either  by  joining  in  the  deed  of  her  husband,  or  by 
separate  deed,  accompanied  in  either  case  by  proper  acknowledgment,  as 
the  law  directs.  Code,  art.  45,  sec.  11.  This  acknowledgment  is  re- 
quired to  be  made,  if  vrithin  the  state,  either  before  some  judge  or  justice 
for  the  county  or  city  within  v^hich  the  real  estate,  or  some  part  of  it, 
lies,  or  some  judge  or  justice  for  the  county  or  city  in  which  the  grantor 
oQay  be  at  the  time  of  acknowledgment ;  and  if  before  a  justice  of  the 
peace  of  a  county  or  city  other  than  that  in  which  the  land  lies,  the  official 
character  of  such  justice  is  required  to  be  certified  by  the  clerk  of  the 
ouort;  and  without  the  acknowledgment  thus  required,  it  is  declared  that 
no  estate  of  inheritance  or  freehold,  or  any  declaration  or  limitation  of 
use,  or  any  estate  for  above  seven  years,  shall  pass  or  take  effect.  Code, 
art.  24,  sees.  1,  2,  3.  The  acknowledgment  is  therefore  essential  to  the 
validity  of  the  deed,  as  a  legal  conveyance,  and  not  only  so,  but  it  must 
be  before  the  proper  officer ;  for  if  made  before  a  justice  of  the  peace  out 
of  the  county  or  city  for  which  he  vras  appointed,  the  acknowledgment  is 
as  inoperative  and  void,  as  if  the  person  taking  it  was  wholly  without 
official  character.  Byer  v.  Etnyre  ^  Besare^  2  Gill,  151.  Whatever  may 
be  the  effect  and  operation  of  the  deed,  vnthout  proper  acknovrledgment, 
as  against  the  husband,  it  is  certain  that  the  wife  could  only  be  divested 
of  her  estate  by  proper  and  legal  acknowledgment,  and  a  deed  not  so 
acknowledged  is  wholly  inoperative  as  to  her,  and  is  to  be  treated  as  if 
she  had  not  been  a  party  to  it.  Johns  v.  Beardon^  11  Md.  465  ;  Steffey 
V.  Steffey^  19  lb.  5.  The  deed  before  us,  beins  without  acknowledgment, 
was  utterly  null  and  void  as  against  the  wife,  both  at  law  and  in  etpiity^ 
and  she  viras  under  no  obligation,  and  could  not  be  compelled,  to  rectify  it, 
80  as  to  give  it  operation  and  effect*  Q-ehb  v.  Bo%e^  40  Md.  887  ;  Brury 
V.  FoUer,  2  Wall.  24. 

Such  then  being  the  state  and  condition  of  the  widow's  title  to  dower 
m  the  lands  mentioned  in  the  deed,  at  the  time  of  the  passage  of  the  Act 
of  1867,  chapter  160,  was  it  within  the  constitutional  "power  of  the  legis- 
lature, by  retroactive  legislation,  to  give  force  and  validity  to  the  deed,  as 
if  properly  acknowledged,  and  thus  divest  a  vested  estate  ? 

That  the  legislature  may,  in  proper  cases,  by  retroactive  le^slation, 
cure  or  confirm  conveyances,  or  other  proceedings,  defectively  acknowl- 
edged or  executed,  we  entertain  no  doubt.     As  authority  for  the  exercise 
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of  such  power,  we  haye  long  usage  and  many  precedents.  Such  legisla- 
tion is  sustainable,  because  it  is  supposed  not  to  operate  upon  the  deed  or 
contract,  by  changing  it,  but  upon  the  mode  of  proof  only.  Joumeay  v. 
GHbson^  56  Penn.  St.  57 ;  Shonk  v.  Brown^  61  lb.  821.  And  in  this  case  we 
are  of  opinion  that  the  Act  of  1867,  chapter  160,  has  operated  to  cure 
and  make  effectual  the  deed  before  us,  as  against  the  husband  and  his 
heirs.  The  deed  was  a  good  grant  at  the  common  law,  as  against  the 
husband,  and  he  executed  it  upon  a  strong  moral  consideration,  apart  from 
the  fact  that  it  was  designed  to  carry  out  a  long  settled  and  determined 
purpose  of  his  so  to  dispose  of  the  estate.  But  not  so  as  to  the  wife.  As 
to  her,  she  being  without  capacity  to  make  a  deed  or  contract,  except  in  a 
particular  mode,  not  complied  with  in  this  case,  the  deed  by  which  she  is 
now  sought  to  be  barred  was  no  more  than  a  blank  piece  of  paper ;  and 
as  when  yested  rights  are  spoken  of  by  the  courts  as  being  guarded 
against  l^islatiye  mterference,  they  mean  those  rights  to  which  a  party 
may  adhere,  and  upon  which  he  may  insist  without  inflicting  a  wrong 
upon  others.  9  Gill,  309.  We  think  the  right  of  the  appellant  in  this 
case  is  of  that  character.  She  has  a  right  to  insist,  according  to  the  Dec- 
laration of  Rights,  art.  23,  that  she  shall  not  be  disseised  of  her  free- 
hold, liberties,  or  priyileges,  or  depriyed  of  her  property,  otherwise  than 
by  the  judgment  of  her  peers,  or  by  the  law  of  the  land ;  or,  as  these 
latter  terms  are  defined,  by  due  course  of  legal  proceedings,  according  to 
those  rules  and  forms  which  haye  been  established  for  the  protection  of 

Sriyate  rights.  2  Kent's  Com.  18 ;  The  Regents  y.  WUliams^  9  Gill  & 
ohns.  412;  Wright  y.  Wright,  2  Md.  452;  Westervelt  y.  Oregg,  12 
N.  Y.  209 ;  Eeese  y.  Oitg  of  Watertaum,  19  Wall.  122.  The  deed  being 
utterly  yoid  and  without  effect  as  to  her  estate,  if  she  is  now  diyested  of 
her  right  of  dower,  it  is  by  force  of  the  statute,  and  not  of  the  deed ;  the 
statute  operating  through  the  form  of  ihe  otherwise  yoid  deed  to  transfer 
the  estate.  To  concede  to  the  legislature  the  power,  by  retroactiye  legis- 
lation, adopted  without  the  consent  of  the  party  to  be  affected,  to  ac- 
complish such  a  result,  is  at  once  to  concede  to  it  the  power  to  diyest  the 
rights  of  property  and  transfer  them,  without  the  forms  of  law,  upon  any 
notion  of  right  or  justice  that  the  legislature  may  think  proper  to 
adopt,  —  a  concession  that  can  neyer  be  made  in  a  goyemment  where  the 
rights  of  property  do  not  depend  upon  the  mere  will  of  the  legislature, 
and  which  professes  to  maintain  a  regular  system  of  laws  for  the  protec- 
tion of  the  rights  of  property  of  its  citizens. 

Great  reliance  has  been  placed  on  seyeral  cases  cited  in  argument,  sup- 
posed to  be  in  support  of  the  constitutional  power  of  the  legislature  to 
cure  and  make  yalid  deeds,  such  as  the  one  now  under  consideration.  But 
upon  examination  they  will  be  found  to  be  cases  essentially  different  from 
the  one  now  before  us.  The  first  of  the  cases  cited  is  that  of  Hollings- 
worih  y.  McDonald,  2  H.  &  J.  230.  There,  under  a  deed  of  settlement  of 
land  which  had  belonged  to  the  wife  before  marriage,  the  estate  was  lim- 
ited to  the  separate  use  of  the  wife  for  life,  with  a  yested  estate  in  fee  tail 
to  her  son,  the  reyersion  in  fee  to  the  mother,  the  son  being  by  a  former 
husband.  After  the  marriage,  the  husband  and  wife,  tc^ther  with  the 
trustee,  in  whom  the  legal  estate  was  yested,  made  a  deed  of  bargain  and 
sale  to  the  son  of  the  fee  simple  estate  in  the  land.    In  the  aeknowledg* 
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ment  of  tbis  deed,  the  word  *'*'  fear  "  was  omitted,  though  the  deed  and 
acknowledgment  were  in  all  other  respects  regular  and  formal.  The  son 
was  let  into  possession  under  the  deed,  and  died  in  possession  of  the  land, 
having  by  his  will  devised  it  to  his  mother.  The  son  having  died  insol- 
vent, his  creditors  filed  a  bill  against  his  mother  and  her  husband,  treating 
the  mother  as  devisee,  and  prayed  a  sale  of  the  land  for  the  payment  of 
the  son's  debts.  To  this  bill  the  husband  and  wife  answered,  admitting 
that  the  son  died  seised  in  fee  of  the  land,  and  that  he  had  devised  the 
same  to  his  mother.  Whereupon  a  decree  for  sale  was  passed,  a  sale 
made  and  reported,  and  which  was  confirmed  by  consent  of  the  husband 
and  wife.  Afterwards  they  filed  a  bill  in  the  nature  of  a  bill  of  review, 
wherein  they  alleged  that  they  had,  since  the  ratification  of  the  sale,  dis- 
covered that  the  deceased  son  had  never  been  seised  of  the  fee  in  the 
land,  but  the  same  belonged  to  the  mother,  and  that  the  deed  to  the  son 
was  not  so  acknowledged  as  to  pass  the  estate  of  a  feme  covert.  This  bill 
was  dismissed  by  the  chancellor,  and  the  case  was  taken  to  the  court  of 
appeals,  and  after  it  was  there  argued,  but  before  decision  rendered,  the 
Curative  Act  of  1807,  chapter  62,  was  passed,  which  the  court  of  appeals 
said  operated  to  render  the  deed  valid  and  effectuaL  Such  was  the  case 
of  Sollingiworth  v.  McDonald^  eupra^  and  certainly  it  falls  far  short  of 
an  authority  for  the  support  of  legislative  power  to  impart  life  and 
operative  vitality  to  a  deed,  such  as  that  before  us,  as  to  the  estate  of 
the  wife. 

The  next  case  relied  on  is  that  of  Dulany  ^  Dangeriield  v.  Tttghman^ 
6  Grill  &  J.  461.  That  was  a  case  where  a  deed  of  settlement  was  defec- 
tively executed,  and  the  le^lature,  upon  the  application  of  the  grantor^ 
having  made  another  or  a  modified  settlement,  it  was  held,  that  the 
first  deed  was  not  affected  by  the  subsequent  general  acts  of  the  legis- 
lature, intended  to  cure  deeds  defectively  executed.  Whether  the  act 
of  the  legislature,  involved  in  that  case,  was  nugatory  and  void,  as  an 
unauthorized  usurpation  of  power  denied  to  the  legislature,  upon  prin- 
ciples of  common  right  or  constitutional  restriction,  was  a  question  which 
the  court  expressly  said  they  were  relieved  from  considering.  ^^  The  title 
of  the  property,"  said  the  court,  "by  reason  of  the  defective  acknowl- 
edgment, remaining  in  the  petitioners,  it  was  unquestionably  competent 
for  the  legislature,  at  their  request^  to  settle  it  in  the  mode  prescribed  by 
the  act  of  assembly."  There  was  nothing  decided  in  that  case  that  in 
any  manner  conflicts  with  what  we  decide  in  this. 

The  case  of  Baugher  v.  NeUon^  9  Gill,  299,  is  also  relied  on  by  the 
appellees ;  but  we  can  perceive  nothing  in  that  case  that  supports  the  posi- 
tion assumed  by  the  appellees'  counsel.  That  was  the  case  in  which  it 
was  decided  that  a  defendant  had  no  such  vested  or  constitutional  right 
in  a  defence  of  usury  to  an  otherwise  honest  and  proper  debt,  whereby  he 
was  enabled  to  insist  upon  the  forfeiture  of  the  entire  debt,  as  should  be 
guarded  and  saved  from  the  operation  of  a  repealing  act  of  the  legisla- 
ture. The  court  said  there  was  no  vested  right,  in  the  proper  sense  of 
the  term,  divested  by  the  act  of  the  legislature  then  under  review  ;  that 
the  act  was  no  more  than  the  proper  exercise  of  the  legislative  authoritv 
over  the  subject  of  remedies ;  a  power  which  can  be  exercised  as  well 
in  relation  to  past  as  to  future  contracts.     That  when  vested  rights  are 
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irooken  of  by  the  courts  as  being  guarded  against  legislative  interference, 
they  mean  those  rights  to  which  a  party  may  adhere,  and  upon  which  he 
may  insist,  without  violating  principles  of  sound  morality. 

The  case  of  Harrison  v.  Marrison^  22  Md.  468,  also  relied  on,  decides 
nothing  that  properly  applies  to  this  case.  The  marriage  that  was  cele- 
brated in  the  District  of  Columbia  between  the  uncle  and  his  niece  was 
held  not  to  be  ipso  facto  void,  but  only  voidable  upon  judgment  or  decree 

{pronounced  in  the  life-time  of  the  parties,  in  a  direct  proceeding  taken 
or  the  purpose ;  and  the  Marriage  Act  of  1777,  chapter  12,  imposing  the 
disability,  being  penal  in  its  character,  it  was  further  held  to  be  competent 
to  the  legislature,  by  the  subsequent  Act  of  1860,  chapter  271,  to  relieve 
from  the  disability,  and  to  make  such  marriage  valid.  This  can  in  no 
manner  aid  the  appellees  in  this  case. 

There  were  cases  from  other  states  referred  to,  those  most  relied  on 
being  cases  decided  by  the  supreme  courts  of  Pennsylvania  and  Ohio.  In 
those  two  states,  legislation  of  the  character  here  involved  appears  to  have 
been  maintained  to  the  greatest  extent.  In  the  first  of  these  states,  the 
principle  upon  which  such  retroactive  laws  are  supported,  as  stated  in  one 
of  the  earlier  decisions  upon  the  subject  (  Underwood  v.  LUly^  10  S.  &  R. 
101),  and  also  in  one  of  the  latest  (^Shonk  v.  Broum^  61  Penn.  St.  327}, 
is,  tiiat  they  shall  impair  no  contract,  nor  disturb  any  vested  rifi^ht,  but 
only  vary  remedies,  cure  defects  in  proceedings  otherwise  fair,  which  do 
not  vary  existing  obligations  contrary  to  their  situation  when  entered  into 
and  when  prosecuted.  In  Ohio,  according  to  the  latest  decision  (^Chesnut 
V.  Shane^  16  Ohio,  599),  such  legislation  can  be  maintained  only  where 
it  operates  upon  that  class  of  deeds  where  enough  has  been  done  to  show 
that  a  court  of  chancery  oueht,  in  each  case,  to  pass  a  decree  for  a  con- 
veyance ;  that  where  the  title  in  equity  is  such  that  a  court  of  chancery 
ou^ht  to  interfere  and  decree  a  good  title,  it  is  within  the  power  of  the 
legislature  to  confirm  the  deed,  without  subjecting  the  parties  to  the 
expense  of  litigation.  It  is  manifest  that  the  decisions  in  neither  of  these 
states  can  be  invoked  as  authorities  for  the  appellees  as  against  the 
appellants. 

The  conclusion  is,  from  what  has  been  s^d,  that  we  are  of  opinion  that 
the  deed  before  us  is  not  affected  or  rendered  operative  by  virtue  of  the 
Act  of  1867,  chapter  160,  as  against  the  feme  covert^  one  of  the  appellants, 
though  it  is  cured  and  rendered  operative  as  c^ainst  the  heirs  of  Benja- 
min Todd,  the  grantor ;  and  therefore  the  decree  appealed  from  must  be 
reversed,  and  the  cause  remanded,  that  a  proper  decree  be  passed  by  the 
court  below,  providing  for  and  directing  the  assignment  of  dower  in  the 
lands  mentioned,  as  prayed  by  the  bill. 

Decree  reversed^  and  cause  remanded. 

Stewart,  J.  dissented. 
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SUPRBMB  COX7BT  OF  ICAINB. 

(To  appear  in  64  Maine.) 
PROMI8SORT  NOTE.  —  WHEN  NEGOTIABLB.  —  PRACTICE. 

COLLINS  V.  BRADBURY. 

A  note  in  the  ordinary  form,  payable  to  order  at  a  definite  time,  for  a  specified  ram  in 
money,  is  negotiable,  notwitiistanding  the  addition  of  the  words,  **  said  promise  made 
for  a  colt,  thu  day  taken  ;  said  colt  holden  for  the  payment  of  said  amount." 
A  nonsuit  will  not  be  ordered  for  a  slight  verbal  yariance  between  the  note  in  salt  and 
the  declaration,  when  *'  the  person  and  case  can  be  rightly  understood,"  and  it  is  ap- 
parent that  the  declaration  was  intended  to  and  does  embrace  the  note  in  suit. 

Assumpsit  npon  a  promissory  note,  which  is  recited  in  the  opinion. 
The  declaration  was  as  follows  :  — 

*'*•  In  a  plea  of  the  case,  for  that  the  defendant,  at  Fort  Fairfield,  on  the 
24th  day  of  June,  1869,  by  his  promissory  note  of  that  date,  by  him 
signed,  for  value  receiyed  promised  to  Joseph  Chandler  to  pay  him  or 
order,  the  sum  of  $90,  half  in  March  next,  the  dollars  balance  in  Septem- 
ber next,  and  cents,  with  interest.  Said  promise  made  for  a  colt,  this  day 
taken,  said  colt  holden  for  the  payment  of  said  amount.  And  said  Joseph 
Chandler  thereafterwards,  on  the  same  day.  Indorsed,  sold,  and  deliyered 
said  note  to  the  plaintiff,  by  reason  and  in  consideration  whereof,  the  de- 
fendant became  liable,  and  promised  the  plaintiff  to  pay  him  the  contents 
of  said  note,  according  to  the  tenor  thereof." 

The  defendant  moyed  for  a  nonsuit  upon  the  ground  that  the  note  was 
not  negotiable  and  because  the  one  offered  in  eyidence  did  not  correspond 
with  that  described  in  the  declaration ;  and  to  the  refusal  to  grant  this 
motion,  he  excepted. 

Madigan  ^  Bonworth^  for  the  defendant. 
2r.  Powers^  tot  the  plaintiff. 

Appletok,  C.  J.  This  is  an  action  of  assumpsit  by  the  plaintiff  as  the 
indorsee  of  a  note  of  which  the  following  is  a  copy  :  — 

"  FoBT  Faibfield,  June  24, 1869. 

^^  For  yalue  receiyed,  I  promise  to  pay  Joseph  Chandler  or  order  ninety 
doUs.,  one  half  of  which  to  be  paid  in  March  next,  the  remainder  in  Sept. 
next,  after  with  interest.  Said  promise  made  for  a  colt,  this  day  taken, 
said  colt  holden  for  the  payment  of  said  amount.       C.  C.  Bbadbubt." 

Indorsed :  '^  Without  recourse  to  me.  Joseph  Chakdlbb.'* 

It  is  objected  that  the  note  is  not  negotiable,  inasmuch  as  by  the  last 
clause  the  consideration  of  the  note  is  stated,  and  that  the  colt  should  be 
holden  for  its  payment* 

The  essentials  of  a  promissory  note  are,  that  it  is  payable  to  order  or 
bearer,  in  money,  at  all  eyents,  and  not  upon  any  contingency,  nor  out  of 
any  particular  fund. 

The  note  in  suit  has  all  these  elements.  That  it  states  the  considera- 
tion for  which  it  was  giyen  ;  and  that,  if  recorded,  it  might  operate  as  a 
mortgage,  does  not  render  it  any  the  less  a  promissory  note.     Thus,  in 
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Fancourt  y.  Thorne^  58  E.  C.  L.  310,  the  note  was  in  the  following 
terms :  ^^  On  demand  I  promise  to  pay  H.  or  order,  X500,  for  value  re- 
ceived, with  interest  at  the  rate  of,"  &c. ;  *^  and  I  have  lodged  with  the 
said  H.  the  coanterpart  leases  signed  by  D.,"  &c.  *^  for  ground  let  by  me 
to  them  respectively  as  a  collateral  security  for  the  said  j£500  and  inter- 
est," and  the  court  held  that  it  was  a  promissory  note,'  and  might  be  sued 
as  such.  In  Arnold  v.  Mock  River  Valley  R,  R.  Co.  5  Duer,  207,  it  was 
decided  that  an  instrument,  which  in  its  terms  and  form  is  a  negotiable 
promissory  note,  does  not  lose  that  character  because  it  also  states  that 
the  maker  has  deposited  bonds  as  collateral  security  for  its  payment,  and 
that  he  agrees  on  non-payment  of  the  note  at  maturity,  that  they  may  be 
sold  in  a  manner,  and  upon  a  notice  specified,  and  he  will  pay  any  defi- 
ciency necessary  to  satisfy  the  note,  and  the  expenses  of  such  sale.  ^^  The 
terms  of  this  contract,"  observes  Bosworth,  J.,  ^'  do  not  modify  that  part 
which  contains  a  promise  to  pay,  absolutely,  to  the  order  of  the  persons 
named  in  it,  a  sum  certain,  and  on  the  day  specified."  So  here,  that  there 
may  be  property  holden  to  secure  its  payment,  does  not  prevent  the  note 
in  suit  being  negotiable. 

Objection  is  taken  that  the  note  does  not  sustain  the  declaration.  True, 
the  writ  is  not  a  model  of  artistic  pleading,  but  we  think  there  is  no  fatal 
variance.  The  note  has  "  ninety  dolls.,"  the  declaration,  **  $90 "  (in 
figures)  ;  the  note  says,  "  remainder,"  the  declaration,  "  balance ; "  the 
note  says,  "  Sept.,"  the  declaration,  "  September ;  "  but  all  this  does  not 
prevent  the  person  and  case  from  being  rightly  understood.  The  note  is 
payable  with  interest.  ^'  The  remainder  in  September  next  after,"  is  next 
after  the  preceding  payment,  which  was  to  have  been  made  in  March. 

Exceptions  overruled. 

DiOKBBSON,  Daitpobth,  Vibgin,  Pbtbrs,  and  LiBBET,  JJ.,  con- 
curred. 


SUPREME  COURT  OF   CALIFORNIA. 

[NOVEMBBB,  1876.] 

CONSTITUTIONAL   LAW.  —  INVALIDITY   OF    STATUTES    TO    YALIDITATB 

VOID  JUDGMENTS. 

PBYOE  V.  DOWNEY. 

An  act  which  has  the  effect  of  rendering  valid  formal  judgments,  entered  hy  a  court 
without  jurisdiction,  is  to  be  regarded  as  an  exercise  of  judicial  functions  hj  the  I^is- 
lature,  and  as  a  contravention  of  the  provision  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law,  and  is,  therefore,  void. 

Tpib  facts  are  set  forth  in  the  opinion. 

McKlNSTBY,  J.  The  Act  of  April  2, 1866,  reads  as  follows :  "  In  all 
cases  where  real  estate  has  been  sold  in  this  state,  under  the  order  of  the 
probate  courts  of  the  several  counties,  to  purchasers  in  good  faith,  and  for 
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a  Taluable  consideration,  and  defects  of  form,  or  omissions,  or  errors  exist 
in  any  of  the  proceedings,  such  sales  are  hereby  ratified,  confirmed,  and 
made  yalid,  and  sufficient  in  law  to  transfer  the  title  of  the  property  sold, 
provided,  however,  that  this  act  shall  not  affect,  in  any  manner,  rights  ac- 
quired prior  to  its  passage  by  vendees,  grantees,  or  mortgagees  who  claim 
interests  in  or  lieris  upon  such  property  under  heirs  or  devisees  adversely 
to  such  probate  sales,  nor  to  sanction  in  any  manner  cases  of  actual  fraud. 
Statutes  of  1865-66,  p.  824. 

At  the  former  hearing,  this  court  expressed  the  opinion  that  the  words 
"defects  of  form,  omissions,  or  errors,"  did  not  embrace  a  want  of  power 
in  the  person  assuming  to  act  as  administrator,  or  the  absence  of  jurisdic- 
tion in  the  court  which  ordered  the  sale. 

Inasmuch,  however,  as  the  members  of  the  court  were  not  unanimous 
in  the  construction  then  given,  and  in  deference  to  the  urgent  appeal  of 
counsel,  we  have  given  to  the  principal  question  suggested  the  investiga- 
tion its  importance  demanded.  As  the  result  of  such  investigation  we  are 
compelled  to  announce  (assuming  the  act  to  have  been  intended  to  render 
valid  and  sufficient  in  law  the  formal  judgments  of  the  probate  courts,  in 
themselves  nuU)  that  the  statute  is  vrithout  effect,  in  so  far  as  it  attempts 
to  validate  such  void  judgments. 

A  long  series  of  decisions  in  this  state  — uniformly  holding  to  the  same 
rale — has  determined  that  the  application  of  an  executor  or  administrator 
for  the  sale  of  lands  belonging  to  the  estate  is  a  special  and  independent 
proceeding ;  that  the  jurisdiction  of  the  probate  court  depends  absolutely 
on  the  sufficiency  of  the  .petition  —  in  other  words,  on  its  substantial  com- 
pliance with  the  requirements  of  the  probate  act.  Though  the  proceeding 
for  this  sale  occurs  in  the  general  course  of  administration,  it  is  a  distinct 
proceeding  in  the  nature  of  an  action  in  which  the  petition  is  the  com- 
mencement and  the  order  of  sale  is  the  judgment.  The  necessity  for  a 
sale  is  not  a  matter  for  the  executor  or  administrator  to  determine,  but  is 
a  conclusion  which  the  court  must  draw  from  the  facts  stated,  and  the 
petition  must  furnish  the  materials  for  its  judgment.  Gregory  v.  Mo 
Phersony  18  Cal.  562 ;  Toumsend  v.  O-ordon^  19  lb.  188 ;  Q-regory  v. 
Taher^  lb.  897 ;  Spriggs'  JBstate,  20  lb.  121 ;  Haynes  v.  Meeks,  lb.  288,  and 
10  lb.  1-10.  And  the  jurisdiction  of  the  probate  court  to  order  the  sale 
depends  on  the  averments  in  the  petition  and  not  on  the  truth  of  those 
averments.     Fitch  v.  Miller^  20  Cal;  852  ;  Haynes  v.  Meeka^  supra. 

It  is  unnecessary  to  point  out  the  defects  in  the  petition  found  in  the 
transcript.  It  is  beyond  all  question  that  it  was  insufficient  to  authorize 
the  court  to  order  this  sale.  It  is  certain,  therefore,  that  the  judgment, 
in  form,  ordering  the  sale,  is  utterly  void,  unless  the  Act  of  April  2, 
1866,  has  given  it  vitality. 

Even  if  we  were  convinced  that  the  decisions  to  which  we  have  referred 
were  erroneous,  and  felt  ourselves  at  liberty,  at  this  day,  to  hold  that  the 
proceeding  which  led  up  to  the  order  of  sale  was  merely  ancillary  to  the 
general  aidministration,  and  any  defects  in  the  petition  were  but  irregu- 
larities not  affecting  the  jurisdiction  of  the  court  to  order  the  sale,  as  part 
of  the  general  proceedings  for  the  settlement  and  distribution  of  the  estate, 
there  is  yet  another  fact  in  this  record  which  shows  the  action  of  the  pro- 
bate court  to  have  been  absolutely  void.     It  was  found  by  the  district 
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court  that  Foster  was  never  appointed  administrator,  but  that  a  condi- 
tional order  only  was  made  to  the  effect  that  he  should  become  adminis- 
trator, on  giving  security  by  filing  the  bond  required  by  law ;  and  it  is 
further  found  that  he  never  filed  such  bond,  or  otherwise  qualified  as  such 
administrator.  The  order  for  the  appointment,  the  qualification  of  the 
appointee,  and  the  issuing  of  letters  to  him,  were  all  necessary  proceed- 
ings to  invest  such  appointee  with  the  office  of  administrator.  Estate 
of  Hamilton^  84  Cal.  ^4.  The  letters  of  administration  may  indeed, 
when  issued,  be  evidence  of  the  regularity  of  the  previous  proceedings ; 
but  here  no  letters  were  ever  issued,  and  it  affirmatively  appears  that  no 
bond  was  ever  filed,  nor  oath  taken.  Foster,  therefore,  was  not  adminis- 
trator of  the  estate ;  and  both  the  pretended  sale  by  him  and  the  order 
purporting  to  authorize  it  made  by  the  probate  court  — then  a  court  of 
inferior  and  limited  jurisdiction  —  were  inoperative  to  transfer  to  the 
purchaser  any  right  or  estate  in  the  land,  legal  or  equitable.  Nor  can 
any  recognition  by  the  probate  court  make  one  an  administrator  de  facto. 
No  person  can  fill  that  position  except  after  due  appointment  and  qualifi- 
cation. Under  our  system,  there  is  probably  no  such  thing  as  executor 
de  son  tort;  at  all  events,  no  man  can  be  executor  de  son  tort  in  r^ard  to 
land.  And  generally  it  may  be  said,  an  executor  de  son  tort  is  an  executor 
only  for  the  purpose  of  being  sued,  or  made  liable  for  the  assets  with 
which  he  has  intermeddled.  Bouv.  Law  Diet.  It  necessarily  follows, 
that  an  attempted  sale  of  land  of  an  estate  by  one  not  executor  or  admin* 
istrator  can  transfer  no  right,  even  though  there  should  be  a  subsequent 
order  of  the  probate  court  as  upon  a  final  accounting  by  the  pretended 
administrator. 

The  forty-sixth  section  of  the  Act  of  April  20,  1868,  "  Concerning  the 
Courts  of  Justice  and  Judicial  Officers"  (Stats.  1868,  p.  328),  did  not 
render  the  order  directing  the  sale  presumptively  regular,  and  within  the 
jurisdiction  of  the  probate  court.  It  is  not  necessary  to  inquire  whether 
that  act  is,  in  other  respects,  applicable  to  the  facts  of  the  present  case  ; 
it  is  enough  to  say  that  it  clearly  refers  only  to  the  probate  courts  to  be 
organized  under  the  constitutional  amendments  of  1862,  and  not  to  the 
probate  courts  previously  existing.  That  act  repealed  the  statute  of  1853, 
and  those  amendatory  thereof,  which  had  provided  for  the  organization 
of  the  courts  and  the  duties  of  judicial  officers ;  such  repeal  to  take  effect 
only  when  the  organization  of  the  courts  under  the  constitutional  amend- 
ments should  be  perfected ;  and  it  also  fully  defined  the  jurisdiction  and 
duties  of  the  courts  and  judicial  officers  under  the  amendments.  That  the 
rule  declared  in  the  forty-sixth  section  of  the  act  was  not  intended  to  ap- 
ply to  the  old  probate  courts  is  demonstrable  from  the  circumstance  that 
it  was  to  take  effect  only  after  those  courts  had  gone  out  of  existence,  and 
when  the  new  courts  had  supplanted  them.  The  old  probate  court  —  a 
court  of  inferior  and  limited  jurisdiction  —  ceased  at  the  same  moment  of 
time  that  the  new  probate  court  —  whose  ^^  records,  orders,  judgments, 
and  decrees,"  were  to  have  accorded  to  them  the  like  force  and  effect,  and 
legal  presumptions,  as  those  of  the  district  court  —  began  to  exist. 

The  question  which  remains  to  be  considered  is  this :  Has  the  legisla- 
ture power  to  make  a  pretended  and  void  judgment,  entered  by  a  court 
without  jurisdiction,  vahd  and  effective  for  any  and  all  purposes  r 
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Very  able  jarists  have  intimated  that  the  conrts  of  some  of  the  states 
haye  gone  farther  than  correct  principles  would  warrant  to  sustain  retro- 
actiye  laws,  —  a  species  of  legislation  always  cautioosly  to  be  admitted, 
because  obnoxious  to  most  serious  objections.  Nowhere,  perhaps,  had  the 
courts  gone  farther  in  that  direction  than  in  Pennsylvania.  The  indig- 
nant language  of  Chief  Justice  Gibson,  in  Qreenough  v.  Oreenough^  indi- 
cates his  opinion  that  such  decisions  had  brought  the  law  of  that  state  to 
an  unenviable  condition.  ^^  In  a  moral  or  political  aspect,"  says  he,  *'  an 
inyasion  of  the  right  of  personal  security.  But  retroactive  legislation 
began  and  has  been  continued  because  the  judiciary  has  thought  itself  too 
weak  to  withstand ;  too  weak  because  it  has  neither  the  patronage  nor  the 
prestige  necessary  to  sustain  it  against  the  antagonism  of  the  legislature 
and  the  bar.  Tet  had  it  taken  its  stand  on  the  rampart  of  the  Constitution 
in  the  outset,  there  is  some  little  reason  to  think  that  it  might  have  held 
its  ground.  Instead  of  that  it  pursued  a  temporizing  course,  till  the  mis- 
chief had  become  intolerable,  and  till  it  was  compelled,  in  Norman  v. 
Hetit^  and  Bolton  v.  Johne^  to  invalidate  certain  acts  of  legislation,  or 
rather  to  reverse  certain  legislative  decrees."  11  Pa.  St.  495.  And  the 
supreme  court  held  that  in  Pennsylvania,  the  legislature  could  not  exer- 
cise judicial  power,  nor  take  away  property  wiwout  due  process  of  the 
law. 

The  repugnance  of  Chancellor  Kent  to  this  species  of  l^slation  ap- 
peared from  his  very  able  opinion  in  Dash  v.  Van  Kleeok  (7  Johns.  497). 
In  his  Commentaries,  after  saying,  ^^A  retrospective  statute,  affecting 
and  changing  vested  rights,  is  very  generally  considered  in  this  coun- 
try as  founded  on  unconstitutional  principles,  and  consequently  inoper- 
ative and  void  "  (vol.  i.  p.  456),  he  adds,  that  this  does  not  apply  to  a 
remedial  statute  which  may  be  of  a  retrospective  nature ;  and  he  then 
proceeds  to  define  such  statutes  with  so  many  conditions  and  restrictions 
as  show  how  much  he  was  impressed  with  the  danger  of  an  abuse  of  the 
power,  unless  restrained  by  constant  reference  to  its  many  limitations 
under  our  American  constitutions.  Among  these  conditions  he  declared 
^*  that  it  has  been  held  "  the  courts  may  regard  the  circumstance  that  a 
law  *^is  clearly  just  and  reasonable; "  but  he  is  careful  not  to  commit  him- 
self to  the  statement  that  such  matters  may  be  at  all  considered  when  the 
sole  question  is  one  of  legislative  power.  The  reference  seems  to  be  to 
O-osJien  V.  Stonington  (4  Conn.  209),  a  judgment  which  may  be  sus- 
tained on  other  grounds,  but  where  the  court  seem  to  have  relied  on  the 
aphorism  of  Bacon,  that  retroactive  laws  ought  not  to  be  passed,  nisi  vii 
leges  eumjustitia  retrospicere  possinU  But  the  Connecticut  case  was  not 
decided  on  the  broad  ground  that  such  laws  may  be  enacted  in  an  Amer- 
ican state  whenever  they  appear  to  be  just  and  reasonable,  nor  could  it 
have  been  without  a  clear  violation  of  fundamental  principles. 

In  both  instances  referred  to  in  the  ''  Commentaries,"  and  which  are 
ordinarily  referred  to  as  illustrations  of  the  power  to  pass  retroactive  laws, 
being  statutes  to  confirm  former  marriages  defectively  celebrated,  and  to 
confirm  sales  of  land  defectively  acknowledged,  the  contracts  were  such  as 
would  have  been  valid  at  the  common  law,  and  the  effect  of  the  subse- 
quent statute  was  simply  to  remove  an  obstacle  created  by  a  former 
statute.     The  author  remarks :  '^  The  legal  rights  affected  in  those  cases 
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by  the  statate  were  deemed  to  have  been  vested  subject  to  the  equity 
existing  against  them,  and  which  the  statute  recognized  and  enforced. 
And  statutes,  to  cure  defective  acknowledgments,  seem  originally  to  have 
been  sustained  on  the  theory  that  the  vendor,  upon  established  principles 
of  equitable  cognizance,  had  parted  with  the  title  to  the  land.  Thus,  in 
Ohemut  v.  Shane'B  Lessees  (16  Ohio  R.  599),  the  supreme  court  of 
Ohio  expressly  say  of  such  a  curative  act :  ^^  It  operates  only  on  that  class 
of  deeds  when  enough  has  been  done  to  show  that  a  court  of  chancery 
ought  in  each  case  to  render  a  decree  for  a  conveyance,  assuming  that  the 
certificate  was  not  such  as  the  law  required.  •  And  when  the  title  was 
such  that  equity  ought  to  interfere  and  decree  a  good  legal  title,  it  was 
within  the  power  of  the  legislature  to  confirm  the  deed,  without  subject- 
ing an  indefinite  number  to  the  useless  expense  of  unnecessary  litiga- 
tion." 

Nowhere  does  Chancellor  Kent  intimate  an  opinion,  that  the  legislature 
can  validate  a  pretended  judgment  of  a  court,  rendered  without  the  acqui- 
sition of  jurisdiction,  or  that  it  can  annul  a  valid  judgment.  He  closes 
his  remarks  on  the  subject  with  the  warning :  ^^  The  cases  cannot  be  ex- 
tended beyond  the  circumstances  on  which  they  repose,  without  putting 
in  jeopardy  the  energy  and  safety  of  the  general  pnnoiples.  Nor  can  the 
power  to  validate  a  void  decree  be  employed  indirectly,  by  declaring  how 
a  judicial  question — arising  on  the  law  as  it  stood  prior  to  the  declaratory 
statute  —  ought  to  have  been  decided.  As  suggested  in  a  note  (1  Kent 
Com.  456),  ^^  It  seems  to  be  settled,  as  the  sense  of  the  courts  of  justice 
in  this  country,  that  the  legislature  cannot  pass  any  declaratory  act,  or  act 
declaratory  of  what  the  law  was  before  its  passage,  so  as  to  give  it  any 
binding  weight  with  the  courts."  And  this  position  is  supported  by  an 
abundance  of  authority. 

The  L^slature  of  California  cannot  exercise  any  judicial  function,  and 
no  person  in  this  state  can  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law.     Constitution,  Art.  III.  sec.  8.. 

It  would  be  very  difficult,  if  not  impossible,  to  harmonize  the  decisions 
of  the  courts  of  the  several  states  ef  the  Union  relative  to  the  subject  we 
are  now  considering,  although  the  divergence  in  the  reasoning  of  the 
courts  is  not  so  great  as  the  judgments  would  seem  to  indicate.  But  it 
has  always  been  held  where  a  constitution  similar  to  our  own  exists,  that 
the  legislature  can  neither  exercise  judicial  power  nor  deprive  a  citizen  of 
his  property,  except  by  the  law  of  the  land  ;  the  doubt  sometimes  being, 
what  is  the  property,  or  the  vested  rights,  of  which  he  may  not  be  so  de- 
prived. In  the  present  case  it  cannot  be  pretended  that  tne  purchaser  at 
the  Foster  sale  acquired  anv  equitable  estate,  which  he  could  make  the 
foundation  of  an  action  against  the  heirs  or  devisees,  and  that  the  effect 
of  the  statute  was  to  transform  an  equitable  into  a  legal  title.  Chesnut 
V.  Skatie's  Lessees^  supra.  As  to  any  vague,  indeterminate,  and  indeter- 
minable "  moral  equity,"  —  if  any  such  exist,  —  it  may  well  be  doubted 
whether  we  can  recognize  such,  since  the  courts  have  no  standard  by 
which  to  estimate  its  sufficiency  or  effectiveness.  Even  if  we  could  adopt, 
however,  the  measure  of  right  suggested  by  some  of  the  cases,  we  are  not 
prepared  to  hold  that  the  plaintiff  in  this  action  may  not  insist  upon  his 
complete  legal  and  equitable  title,  without  violating  any  principle  of  moral- 
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ity.  9  Gill,  299«  Admitting  that  the  estate  of  the  aocestor  comes 
to  the  heir  burdened  with  the  debts  of  the  former,  it  is  still  the  right  of 
the  latter — when  courts  are  organized  or  are  required  by  the  Constitution 
to  be  organized,  for  the  settlement  of  the  estates  of  decedents  —  to  have 
the  debts  ascertained  and  the  property  applied  by  a  tribunal  of  competent 
jorisdiction.  And,  upon  any  theory,  the  doctrine  of  estoppel,  which  is 
claimed  to  impose  an  imperfect  duty  capable  of  being  ripened  into  a  per- 
fect obligation  by  the  legislative  will,  can  have  po  application,  unless  a 
party  by  his  own  contract,  or  other  voluntary  act,  has  placed  himself  in 
such  an  attitude  that  it  would  be  a  violation  of  sound  morality  on  his 
part  for  him  to  adhere  to  and  insist  on  his  l^al  and  equitable  rights.  It 
oQght  not  to  be  made  to  apply  to  this  plaintiff  merely  because  he  was  a 
party  as  an  infant  to  a  pretended  legal  proceeding. 

It  would  seem  to  have  been  said  by  the  supreme  court  of  Indiana,  that 
a  void  judgment  could  be  rendered  valid  by  a  subsequent  act  of  the  leg- 
islature. Walpole  V.  Miott^  18  Ind.  259.  But,  as  is  pointed  out  by 
Judge  Cooley  (Const.  Lim.  388,  note  8),  the  language  employed  was 
broader  than  the  facts  called  for«  since,  in  tiiis  case,  there  was  not  a  failure 
of  jurisdiction,  but  an  irregular  exercise  of  it.  And  that  learned  writer 
thuB  lays  down  the  rule  as  to  retrospective  statutes  in  respect  to  legal 
proceedings  :  <^  In  judicial  proceedings,  if  there  vras  originally  a  failure  of 
jurisdiction,  no  subsequent  law  can  confer  it."  Const.  Lim.  883.  '^  A 
retrospective  statute  curing  defects  in  legal  proceedings  where  they  are  in 
their  nature  irregularities  only,  and  do  not  extend  to  matters  of  jurisdic- 
tion, is  not  void  on  constitutional  grounds,  unless  expressly  forbidden." 
P.  371. 

In  Nelson  t.  JRauntree^  the  supreme  court  of  Wisconsin  treat  as  ^*  not 
to  be  discussed  at  this  day  "  the  proposition  that  the  legislature  is  com- 
petent to  declare  that  to  be  a  judgment,  which  before  was  no  judgment. 
23  Wise.  370.  And  in  'reference  to  the  statute  of  1866,  may  be  re- 
peated what  was  said  by  the  supreme  court  of  Illinois,  in  respect  to  a 
statute  not  very  dissimilar :  ^^  If  it  was  competent  for  the  legislature  to 
make  a  void  proceeding  valid,  then  it  has  been  done  in  this  case.  Upon 
this  question  we  cannot  for  a  moment  doubt  or  hesitate.  They  can  no 
more  impart  a  binding  efficacy  to  a  void  proceeding  than  they  can  take 
one  man's  property  from  him  and  give  it  to  another.  Indeed,  to  do  the 
one  thing  is  to  accomplish  the  other."     McDaniel  v.  Cornell^  19  111.  228. 

As  we  have  seen,  the  order  of  the  probate  court  directing  the  sale  by 
Foster,  and  the  sale  of  the  19th  of  September,  1853,  were  void.  If,  prior 
to  the  enactment  of  April  2,  1866,  the  validity  of  the  sale  in  question  had 
been  presented  to  this  court,  even  in  a  collateral  proceeding,  we  must 
have  held,  both  upon  reason  and  authority,  that  it  transferred  to  the  pur- 
chaser no  estate  in  the  land.  Had  the  district  and  supreme  court  in 
fact  decided  the  sale  by  Foster  to  be  void,  and  the  legislature  had  then 
enacted  that  the  judgment  should  be  set  aside  and  the  validity  of  such 
sale  again  be  made  the  subject  of  judicial  inquiry,  the  interference  by  the 
legislature  with  a  distinct  department  of  the  government  would  be  pal- 
pably apparent  to  every  mind.  In  every  case  —  and  the  instances  are 
lew  —  in  which  such  a  law  has  been  passed  upon  by  the  courts  of  a  state, 
having  a  written  constitution,  it  has  been  declared  unconstitutional, — even 
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when  there  was  in  the  written  constitution  no  express  provision  prohibit- 
ing the  legislature  from  exercising  judicial  power.  But  had  the  1^^ 
lature  gone  one  step  further,  and,  by  special  enactment  or  by' general  uiw 
covering  the  case,  commanded  the  courts  which  had  rendered  a  judgment 
in  favor  of  a  plaintiff,*in  an  action  based  on  the  invalidity  of  the  Foster 
sale,  to  set  it  aside  and  enter  a  judgment  for  the  defendant,  such  arbitrary 
attempt  would  at  once  have  been  rec(^ized  as  an  abuse  not  to  be  tolerated 
under  our  free  constitution  of  government. 

The  circumstance  that  the  validity  of  this  very  order  of  sale  had  never 
been  before  the  courts,  does  not  make  the  statute  (assuming  that  it 
applies  to  such  order)  any  the  less  an  effort  summarily  to  dispose  of  a 
question  purely  judicial,  or  to  deprive  citizens  of  their  property  ^^  without 
due  process  of  law."  This  last  expression  is  the  equivalent  of  ^^the  law 
of  the  land;**  a  law,  ^^ which,"  as  said  by  Mr.  Webster  in  the  Dartmouth 
College  case,  ^^  hears  before  it  condemns ;  which  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial." 

If  we  assume  the  act  to  have  validated  the  Foster  sale  (and  order  of 
sale),  then  the  lands  which  up  to  the  date  of  the  act  —  April  2,  1866  — 
belonged  to  the  heirs  of  Nathaniel  M.  Pryor,  from  that  date  became  the 
property  of  other  persons,  and  this  transfer  was  accomplished  by  the  leg- 
islative act  alone.  And  even  if  we  could  indulge  the  fiction  that  the 
parties  to  be  deprived  of  their  estates  had  notice  of  the  intended  act,  and 
a  hearing  and  opportunity  to  produce  witnesses,  or  to  show  cause  why  the 
act  should  not  be  passed,  this  would  have  been  a  species  of  trial  and  the 
exercise  of  judicial  power  by  the  legislature. 

Sections  154  and  155  of  the  Probate  Act  of  1851  read  as  follows :  — 

^^When  the  personal  estate  in  the  hands  of  the  executor  or  adminis- 
trator shall  be  insufficient  to  pay  the  allowance  to  the  family,  and  all  the 
debts  and  charges  of  the  administration,  the  executor  or  administrator 
may  sell  the  real  estate  for  that  purpose  upon  the  order  of  the  county 
judge.  To  obtain  such  order  he  shall  present  a  petition  to  the  probate 
court,  setting  forth  the  personal  estate  that  has  come  to  his  hands,  and 
how  much  thereof,  if  any,  remains  undisposed  of ;  the  debts  outstanding 
against  the  deceased  as  far  as  the  same  can  be  ascertained ;  a  description 
of  all  the  real  estate  of  which  the  testator  or  intestate  died  seised ;  and 
the  condition  and  value  of  the  respective  portions  and  lots,  the  names  and 
ages  of  the  devisees,  if  any,  and  of  the  heirs  of  the  deceased,  which  peti- 
tion shall  be  verified  by  the  oath  of  the  party  presenting  the  same.** 

It  cannot  be  doubted  that  the  effort  to  ascertain  the  existence  or  non- 
existence of  the  facts  which,  under  the  law,  can  alone  authorize  a  sale  of 
real  estate  is  a  judicial  inquiry,  and  that  the  finding  of  facts  which  must 
precede  the  order  of  sale  is  a  judicial  finding.  The  determination  that  a 
sale  is  necessary  for  a  purpose  stated  in  the  petition  is  an  adjudication, 
and  the  power  thus  to  adjudicate  may  be  and  has  been  appropriately 
placed  in  the  probate  court,  —  a  judicial  tribunal  expressly  named  as  such 
in  the  sixth  article  of  the  Constitution,  which  treats  of  the  ^^  judicial  de- 
partment." 

As  appears,  however,  in  the  present  case,  the  petition  was  fatally  defec- 
tive, and  the  probate  court  had  no  power  to  authorize  Foster  (not  an 
executor  or  administrator)  to  make  a  sale.     We  can  discover  no  well 
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founded  distinction  between  a  want  of  jurisdiction  as  to  the  persons  of 
parties  to  a  proceeding,  and  an  entire  failure  of  jurisdiction  as  to  the  sub- 
ject matter,  —  such  as  appears  by  this  record.  In  Massachusetts,  if,  when 
a  widow  presents  her  petition  to  the  probate  court  to  have  her  homestead 
set  off,  the  heirs  dispute  her  claim,  the  issue  between  her  and  them  must 
be  tried  in  some  other  court.  But,  notwithstanding  the  opposition  of  the 
heirs,  the  probate  court  heard  the  matter,  and  after  a  trial,  in  which  all 
parties  in  interest  participated^  entered  a  decree  denying  the  petition,  on 
the  ground  that  the  widow  had  no  homestead.  In  proceedings  before  a 
court  of  competent  jurisdiction,  she  afterwards  sought  to  assert  her  claim 
to  a  homest^kd.  Her  claim  was  opposed  on  the  ground,  amongst  others, 
that  her  right  had  been  terminated  by  the  decree  of  the  probate  court. 
But  the  supreme  court  of  Massachusetts  held  —  notwithstanding  the 
probate  court  had  fully  acquired  jurisdiction  of  the  persons  of  all  inter- 
ested, and,  but  for  the  opposition  of  the  heirs,  would  have  had  power  to 
enter  the  decree  —  that  the  decree  was  absolutely  void.  Freeman  on 
Judgments,  264 ;  Mercier  v.  Chace^  9  Allen,  242.  Had  all  interested  in 
Pryor's  estate  been  present  when  the  order  of  sale  was  made  (as  it  is 
claimed  they  were),  the  court  would  have  had  no  power  to  order  a  sale  by 
one  on  whom  the  power  to  sell  could  not  be  l^ally  conferred,  nor  to 
inquire,  in  the  absence  of  a  petition^  whether  a  sale  was  legally  necessary 
for  any  purpose  which  might  have  been  set  forth  in  a  proper  petition. 

As  the  proceeding  in  the  probate  court  was  void,  no  adjudication  was 
made  prior  to  the  Act  of  April  2,  1866,  and,  as  we  have  seen,  the  legisla- 
ture cannot  adjudicate  upon  the  legal  rights  of  parties.  Such  questions 
as  are  judicial  in  their  nature  are  not  to  be  settled  arbitrarily  or  capri- 
ciously, but  by  the  application  of  fixed  rules  and  established  principles.  A 
judgment  must  be  the  result  ^^  of  due  inquiry  sufficient  to  satisfy  the  dis- 
cretion and  convince  the  judgment  of  the  officer  of  the  law,  in  whom  the 
authority  and  jurisdiction  to  decide  the  question  involved  have  been  duly 
vested."  Denny  v.  Mattoon^  2  Allen,  Mass.  880.  Until  such  adjudica- 
tion no  proper  foundation  is  laid  for  the  order  of  sale,  nor  in  the  absence 
of  such  adjudication  by  the  court  of  competent  jurisdiction,  can  the  prop- 
erty of  heirs  or  devisees  be  said  to  be  taken  from  them  by  due  process 
of  law.  If  they  are  to  be  held  to  all  the  consequences  which  would  have 
followed  from  a  proper  and  valid  adjudication,  it  must  be  by  virtue  of  the 
Act  of  1866,  and  not  by  virtue  of  any  judgment  of  the  probate  court. 
Such  a  statute  constitutes  an  attempted  exercise  of  the  judicial  power  by 
the  legislature ;  it  is  not  for  those  who  seek  to  uphold  such  exercise  of 
power  to  say  that  it  is  not  judicial,  because  not  employed  after  due  notice, 
or  a  trial  of  any  issue  of  law  or  fact. 

It  may  be  claimed,  however,  that  the  statute  of  1866  is  strictly  remedial, 
that  it  goes  only  to  the  curing  of  irregularities,  and  does  not  extend  to 
matter  of  jurisdiction  within  the  rule  which  prohibits  sucli  legislation. 
On  this  point  it  has  been  said  :  "  We  know  of  no  better  rule  to  apply  to 
cases  of  this  description  than  this.  If  the  thing  wanting,  which  failed  to 
be  done,  and  which  constitutes  the  defects  in  the  proceedings,  is  some- 
thing which  the  legislature  might  have  dispensed  with  the  necessity  of  by 
prior  statute,  then  a  subsequent  statute  dispensing  vrith  it  retrospectively 
mnst  be  sustained."    Cooley  Const.  Lim.  871. 


76  THE  AMERICAN  LAW  TIMES  BEPOBTS.  [February,  1876. 

Vol.  m]  Fbtob  v.  Dowkbt.  [No.  2. 

It  may  be  admitted,  perhaps,  that  a  general  law  would  be  Talid  which 
authorized  executors  or  administrators  to  obtain  orders  of  sale  on  ex  parte 
applications ;  or  to  sell  real  property,  for  the  payment  of  debts,  without 
notice  to  the  heirs,  or  application  to  any  court.  Possibly  also,  a  special 
law  to  the  effect  last  mentioned  (Ibeld  not  to  be  an  exercise  of  judicial 
power  in  WatkiiM  y.  Holman^  16  Peters,  25)  might  not  be  a  violation 
of  any  part  of  our  Constitution,  except  the  provision :  ^^  All  laws  of  a 
general  nature  shall  have  a  uniform  operation/'  But  it  ha^  been  ex- 
pressly decided  in  this  state  that  the  legislature  cannot  authorize  a  sale  by 
an  executor  or  administrator,  except  in  satisfaction  of  the  liens  of  creditors, 
or  for  the  support  of  the  family,  or  expenses  of  administration.  Brenham 
V.  Story^  89  (3al.  179.  And  when  such  prospective  laws  providing  for  a 
sale  to  pay  debts  have  been  sustained,  it  has  been  held  that  they  decide 
no  fact  binding  upon  heirs,  devisees  of  creditors  ;  but  as  to  them  the  ex- 
ecutor or  administrator  acts  subject  to  an  accountability  in  a  court  of 
chancery  for  the  correct  performance  of  his  trust  in  this  as  in  other  parts 
of  his  dutv-     16  Peters,  62. 

It  may  be  doubted  whether  under  our  Constitution,  which  distributes 
the  judicial  power  throughout  a  system  of  courts,  the  question  of  the 
existence  or  non-existence  of  debts,  &c.,  could  be  referred  to  the  district 
court,  to  be  determined  only  when  suit  was  brought  by  heirs  or  devisees 
to  make  the  executor  or  administrator  responsible  for  the  abuse  of  his 
trust.  However  this  may  be,  it  is  quite  certain  that  the  jurisdiction  to 
inquire  into  the  existence  of  debts  may  be,  and  by  the  general  probate 
law  has  been  placed  in  the  probate  court,  and  the  effect  of  the  statute 
of  1866  —  if  it  be  held  effective  at  all — is  to  make  a  void  judgment 
valid. 

We  say,  then,  that  the  question  as  to  the  existence  of  debts,  insufficiency 
of  personalty,  &c.,  and  consequent  necessity  for  a  sale  of  real  property,  is 
a  judicial  question,  and  the  legislature  cannot  decide  it.  If  it  be  alleged, 
that  the  legislature  has  not  attempted  to  decide  it,  the  reply  is,  that  the 
statute  of  1866  has  left  to  the  heirs  or  devisees  no  defence  against  a  title 
asserted  by  a  purchaser  at  such  sale,  except  actual  fraud,  or  collusion  be- 
tween the  purchaser  and  executor  or  administrator ;  that  by  its  terms  no 
remedy  is  given  to  the  heirs  or  devisees  against  the  executor  or  adminis- 
trator personally ;  but,  on  the  contrary,  the  very  object  of  the  statute,  as 
claimed  by  appellants  herein,  is  to  validate  the  whole  proceeding  and  to 
make  it  as  effectual  in  law  as  if  it  had  been  conducted  in  precise  com- 
pliance with  the  statutes ;  that,  assuming  the  statute  to  be  applicable  to 
void  judgments  and  sales,  without  reference  to  the  existence  of  debts,  and 
in  spite  of  their  non-existence.  This  the  legislature  was  powerless  to  do, 
because,  to  apply  the  rule  as  laid  down  by  Judge  Cooley,  "  the  thing 
wanting  "  was  not  a  thing  which  the  legislature  ^^  might  have  dispensed 
with  the  necessity  of  by  prior  statute." 

If  it  can  be  said  in  any  sense  of  the  words,  that  the  Act  of  1866  is  not 
the  exercise  of  judicial  power,  it  is  only  because  there  is  provided  in  it  no 

Eretence  of  judicial  inquiry,  no  day  in  court  for  the  parties  to  be  affected 
y  it,  no  course  of  investigation,  no  saving  of  private  rights,  or  recogni- 
tion of  the  principles  of  distributive  justice. 

If  for  such  reasons  the  statute  is  not  an  exercise  of  judicial  functions, 
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then,  as  was  said  by  the  supreme  court  of  Massachusetts,  <^  It  is  certainly 
a  violation  of  another  fundamental  principle  of  the  Constitution.  It 
takes  from  the  subject  his  property,  not  by  due  process,  or  by  the  law 
of  the  land,  but  by  an  arbitrary  exercise  of  the  legislative  will."  Denny 
V.  Mattoan^  9upra.  Prior  to  1848  the  courts  of  JPennsylvania  had  often 
decided  that  a  testator's  ^^  mark  "  at  the  foot  of  a  testamentary  paper 
was  not  a  valid  signature ;  had  repeatedly  construed  their  statute  of  vnlls 
as  the  California  courts  (prior  to  the  Act  of  1866)  had  repeatedly  con- 
strued our  statute  relating  to  sales  of  lands  by  executors  or  adminis- 
trators. To  "overrule"  these  decisions,  —  as  Mr.  Sedgwick  aptly  ex- 
presses it  (Stat.  &  Const.  Law,  349),  —  the  Legislature  of  Pennsylvania, 
in  1848,  passed  an  act  declaring  that  every  will,  theretofore  made,  to  which 
the  testator  had  made  his  mark,  should  be  yalid.  In  Oreencagh  y. 
Ghreenmigh  (^iupra)^  Gibson,  C.  J.,  said  :  ^^  How  this  tnandate  to  the  court 
to  establish  a  particular  interpretation  of  a  particular  statute  can  be  taken 
for  anything  else  than  an  exercise  of  judicial  power  in  settling  a  question 
of  interpretation,  I  know  not."  And  in  the  same  case :  *'*'  The  statute 
is  destitute  of  retroactive  force,  not  only  because  it  is  an  act  of  judicial 
power,  bat  also  because  it  contrayenes  the  declaration  in  the  Constitution, 
that  no  person  shall  be  deprived  of  life,  liberty,  or  property,  except  by  the 
judgment  of  his  peers,  or  the  law  of  the  land." 

Our  conclusions  are  that  the  Act  of  April  2, 1866,  is  in  conflict  with  the 
provision  of  the  Constitution  of  the  state,  which  prohibits  the  legislature 
from  exercising  judicial  functions ;  that  it  also  contravenes  the  provision 
that  no  person  can  be  deprived  of  his  property  without  due  process  of  law ; 
and  that  it  is,  therefore,  void. 

The  purchaser  ^^  in  good  faith,"  mentioned  in  the  statute,  could  only 
be  one  who  bought  in  ignorance  that  the  sale  was  invalid  in  law,  and  who 
in  that  respect  was  in  the  same  position  as  are  all  who  part  with  their 
money  in  ignorance  of  their  legal  rights.  If  he,  or  his  assignee,  shall 
oomplain  of  the  hardship  of  losing  the  purchase  price,  it  can  only  be 
said  —  however  the  fact  may  be  regretted  —  that  the  hardship  was 
Buffered  before  the  Act  of  1866  was  passed,  and  was  the  consequence  of  an 
existing  rule  of  law  and  of  his  own  ignorance  of  that  rule.  From  Septem- 
ber 19, 1853,  to  April  2, 1865,  a  period  of  nearly  thirteen  years,  the  pur- 
chaser, or  his  grantee,  had  no  right,  title,  or  interest  in  the  land  ;  and  if 
he  had  any  right  of  action  a^dnst  Foster  or  the  heirs  to  recover  the  money 
paid,  he  did  not  assert  it.  The  hardship,  if  any,  therefore,  is  not  inflicted 
by  the  act  of  this  court  in  simply  discharging  its  duty  of  declaring  the 
statute  of  none  effect.  Judffment  affirmed. 
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SUPREME  COUBT   OF  NEW  HAMPSHIRB. 

(To  appear  in  65  N.  H.) 

MEASURE  OF  DAMAGE  FOB  LAND  TAKEN  FOB  BAILROAD. 

ADDEN  V.  WHITE  MTS.  N.  H.  RAILROAD. 

In  awarding  damages  to  the  owner  of  land  taken  for  a  railroad,  the  exposure  of  his  re- 
maining hnd  and  buildings  to  fire  from  the  company* s  engines  is  a  proper  element  to 
be  considered  in  making  the  estimate. 

The  statute  which  imposes  upon  railroad  corporations  an  absolute  liability  for  all  dam- 
age caused  by  fires  from  their  locomotives,  does  not  necessarily  preclude  a  recovery  of 
anything  for  this  cause;  but  the  question  is,  How  much  will  toe  property  be  dimin- 
ished in  value  by  reason  of  such  exposure,  considering  at  the  same  time  the  indemnity 
provided  by  the  statute? 

Benefits  from  the  construction  of  a  railroad,  which  the  land-owner  enjoys  in  common 
with  the  public  generally,  cannot  be  set  off  in  reduction  of  his  damages. 

Appeal  from  an  award  by  the  railroad  commissioners  and  the  select- 
men of  Northumberland  of  four  hundred  dollars  for  land  damages. 

The  railroad  was  constructed  over  and  across  the  appellant's  land  and 
in  the  yicinity  of  the  track,  and  upon  both  sides  of  it  was  a  growth  of 
pine-trees.     The  defendants  contended  that  by  the  construction  and  oper- 
ation of  the  railroad  the  appellant  derived  advantages  for  getting   his 
lumber  to  market,  which  advantages  should  be  taken  into  consideration 
in  diminution  of  the  damages  sustained  by  the  appellant.     The  court  in- 
structed the  jury  that  they  must  not  set  off  against  the  land-owner's  indi- 
vidual damages  any  incidental  and  general  advantages  enjoyed  by  him  in 
common  with  the  public  generally ;  but  if,  by  reason  of  tne  construction 
of  the  railroad  over  his  land,  the  land-owner  derived. special  and  peculiar 
advantages,  these  may  be  set  off  at  what  they  are  worth  against  his  loss 
and  disadvantages ;  that  if,  by  reason  of  laying  the  road  through  his  land, 
the  land-owner  is  afforded  peculiar  facilities  and  advantages  in  respect  to 
his  growing  pine-trees,  this  advantage  to  him  may  be  considered  in  esti- 
mating his  damages.     The  track  of  the  railroad  was  located  at  a  distance 
of  about  one  hundred  feet  from  the  end  of  the  appellant's  house.     In 
the  closing  argument  of  the  plaintiff's  counsel  to  the  jury,  he  claimed 
that  they  ought  to  take  into  consideration  the  enhanced  expense  required 
to  insure  the  house  against  fire  by  reason  of  its  proximity  to  the  railroad, 
and  requested  the  court  to  charge  the  jury  to  that  effect ;  but  no  testi- 
mony had  been  introduced  on  either  side  concerning  the  matter  of  insur- 
ance, nor  did  it  appear  whether  or  not  the  appellant's  house  was  ever  in- 
sured, nor  whether  or  not  the  rates  of  insurance  would  be  increased  by 
reason  of  the  construction  of  the  railroad.     The  court  refused  this  re- 
quest, and  charged  the  jury  that  since,  by  the  provisions  of  the  Gen. 
Stats,  ch.  148,  sec.  8,  the  proprietors  of  a  railroad  are  made  ^^  liable  for 
all  damages  which  shall  accrue  to  any  person  or  property  by  fire  or  steam 
from  any  locomotive  or  other  engine  on  such  road,"  no  damages  in  re- 
spect to  this  matter  could  be  allowed.     To  these  rulings  and  instructions 
the  appellant  excepted.     The  jury  awarded  as  damages  four  hundred 
and  fifty  dollars.     Case  reserved. 
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Fletcher  ^  Heywood^  for  the  plaintiff. 

Bay  ^  IJhrew  (with  whom  was  Bingham)^  for  the  defendants. 

Smith,  J.  The  rule  in  r^ard  to  the  assessment  of  damages  for  land 
taken  for  a  pablic  highway  is  well  settled  in  this  state.  Nothing  is  to  be 
dedaeted  on  account  of  benefits  and  advantages  not  peculiar  to  the  owner 
of  the  land  so  taken,  but  which  are  general,  and  shared  in  by  other  land- 
owners in  the  vicinity.  He  is  entitled  to  compensation,  not  only  for  the 
land  actually  taken,  but  for  the  damage  to  the  whole  tract  through  which 
the  road  passes,  —  which  includes  the  diminished  value  of  what  is  left. 
If  the  result  of  the  construction  of  the  highway  is  inevitably  to  raise  the 
Talae  of  all  the  lands  in  the  neighborhood,  he  is  as  much  entitled  to  his 
share  of  the  general  advantages,  without  compensation,  as  others  whose 
lands  are  not  taken.  To  reqmre  him  to  offset  such  advantage  against  his 
damages  for  the  taking  of  his  land,  would  require  him  to  bear  a  portion 
of  the  expense  of  the  highway  which  should  be  borne  by  the  public,  and 
would  be  manifestly  unequal.  The  rule  is  correct  on  principle,  and  is 
abundantly  supported  by  authorities.  Carpenter  v.  Landaff^  42  N.  H. 
218 ;  Petition  of  Mt.  Washington  Road  Co.  85  N.  H.  134.  The  same 
role  is  also  adopted  in  Massachusetts.  Meaeham  v.  Fitchburg  Railroad 
Co.  4  Cush.  291  ;■  Upton  S&iUh  Reading  Branch  R.  R.  8  Cush.  600 ; 
Whitman  v.  Boston  ^  Maine  R.  R.  8  Allen,  138  ;  S.  G.  7  lb.  313 ;  also 
in  other  states.  Bedf.  on  Bailw.  2d  ed.  *133,  sec.  ix.  §  71,  and  authori- 
ties there  cited. 

This  rule  is  equally  applicable  to  a  railway  corporation  as  to  a  pub- 
lic highway.  Railroad  corporations  are  declared  by  statute  to  be  public 
highways.  Gren.  Stats,  ch.  146,  sees.  1-3.  A  turnpike  road  is  a  public 
highway,  differing  from  free  roads  only  in  the  manner  of  use.  All  citi- 
zens may  use  a  turnpike  by  p^ng  the  established  toll.  Backus  v.  Leh^ 
oium,  11  N.  H.  24,  cited  by  Jrerley,  C.  J.,  in  Pet.  of  ML  Washington 
Road  Co.  35  N.  H.  140,  where  it  was  held  that  ^^  the  power  to  take  pri- 
vate property  for  public  use  may  be  exercised  by  the  government  through 
the  means  of  a  private  corporation.  The  fact  that  the  members  have  a 
pecuniary  interest,  such  as  will  give  it  in  law  the  character  of  a  private 
corporation,  will  not  prevent  the  state  from  using  it  to  accomplish  a  pub- 
lic object." 

In  awarding  full  indemnity  to  the  owner  for  land  taken  from  him  for 
public  uses  by  authority  of  law,  several  elements  are  to  be  taken  into  the 
account.  The  diminished  value  of  what  is  left  is  one  very  important  fact. 
This  diminished  value  may  arise  from  several  causes,  such  as  the  incon- 
venient separation  of  the  track,  rendering  the  buildings  less  commodious, 
mterrupting  the  supplies  of  water  for  cattle  or  irrigation  or  household 
purposes,  and  the  like  ;  Carpenter  v.  Landaff^  ubi  supra  ;  to  which  may  be 
added  the  nearness  of  the  track  to  the  owner's  buildings,  the  inconven- 
iences caused  thereby,  and  '^  the  imminent  and  appreciable  danger  from 
fire,*'  and  the  like.  Proprietors  of  Locks^  ^c.  v.  ]>tashua  ^  Lowell  R.  R. 
10  Cush.  385;  Bedf.  on  Kailw.  2d  ed.  *155,  note  10,  and  authorities  cited. 

The  law  does  not  afford  indemnity  for  all  losses  occasioned  by  the  lay- 
ing out  and  use  of  a  railroad,  especially  for  such  damages  as  are  remote 
and  consequential.  They  are  damages  not  caused  by  the  taking  of  the 
land  for  the  road,  but  by  the  change  which  the  public  improvement  intro- 
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duces  into  the  course  of  business.  It  affords  no  protection  against  new 
competitions,  nor  against  changes  introduced  by  time  and  the  progress  of 
the  age ;  Fet.  of  Mt,  Washington  Road  Co.  36  N.  H.  146,  and  Proprietors 
of  Locks^  ^c.  V.  Railroad^  10  Cush.  389  ;  nor  does  it  afford  relief  against 
such  inconveniences  as  ^^  the  whole  community  suffer  alike,  in  a  neater  or 
less  degree,  and  which  are  to  be  borne  by  the  public  in  consideration  of  the 
greater  public  good  to  be  acquired."  lb.  391.  But  whatever  tends  directly 
and  substantially  to  diminish  the  value  of  the  tract  of  land  left  to  the 
owner,  who  has  been  compelled  to  part  with  the  possession  of  a  portion 
thereof  for  the  public  good,  should  be  weighed  and  considered  in  award- 
ing him  his  damages.  That  imminent  and  appreciable  danger  from  fire 
does  so  diminish  the  value  of  his  property,  there  can  be  no  question. 

The  defendants'  road  is  located  one  hundred  feet  from  the  plaintiff's 
dwelling-house.  It  is  unquestionably  material  for  the  jury  to  consider 
whether  his  damages  are  not  greater  with  the  tract  one  hundred  feet  dis- 
tant, than  they  would  be  at  a  distance  of  one  hundred  rods.  The  loca- 
tion of  the  tract,  and  all  such  matters  as  grow  out  of  and  are  caused  by 
the  location,  are  proper  matters  for  the  jury  to  consider. 

It  is  claimed  here  by  the  defendants  that  the  plaintiff  is  insured  by  the 
statute,  which  in  case  of  loss  makes  the  defendants  liable  to  the  plaintiff ; 
Gren.  Stats,  ch.  148,  sec.  8 ;  and  therefore  that  the  element  of  the  en- 
hanced cost  of  insurance  should  not  be  considered  in  awarding  his  dam- 
ages. But  I  think  this  does  not  follow.  His  buildings  may  never  bam. 
If  they  do  not,  of  course  the  railroad  cannot  be  called  on  to  pay.  But 
is  the  plaintiff  to  go  without  insurance  because  the  railroad  is  made  lia- 
ble ?  It  is  the  part  of  prudence  for  one  to  keep  well  insured.  Is  the 
owner  compelled  to  rely  on  the  railroad  ?  Suppose  the  road  happens  to 
be  insolvent,  as  many  railroads  are,  where  would  be  his  security  ?  Sup- 
pose, in  case  of  loss  by  fire  of  his  buildings,  the  railroad  contest  their 
Uability  on  the  ground  that  the  fire  did  not  originate  from  their  locomo- 
tives ;  it  is  often  not  only  difficult,  but  impossible,  to  prove  the  origin 
of  a  fire.  The  liability  of  the  railroad  extends  only  to  fires  caused  by 
their  locomotives  or  engines.     Gen.  Stats,  ch.  148,  sec.  8. 

It  cannot  be  successfully  contendled  that  the  owner  is  not  entitled  to 
insurance  against  fire  which  may  happen  from  any  cause ;  and  if  he  is 
unable  to  obtain  such  insurance  without  paying  a  higher  premium  there- 
for because  of  the  increased  danger  resulting  from  the  proximity  of  the 
railroad  track  to  his  buildings,  that  surely  must  constitute  an  appreciable 
and  serious  detriment  to  the  owner.  The  rate  of  insurance  oeing  in- 
creased operates  proportionally  to  diminish  the  value  of  the  rent  and  of 
the  buildings.     Redf .  on  Railw.  *155,  note  10. 

It  is  no  sufficient  answer  to  say  the  owner  might  purchase  a  policy  at 
the  usual  rate  by  agreeing  to  the  insertion  of  a  clause  exempting  the  in- 
surance company  from  liability  in  case  of  loss  or  damage  by  fire  occa- 
sioned by  the  locomotives  of  the  luilroad  company.  To  say  nothing  of 
the  difficulty  he  might  encounter  in  procuring  such  a  policy,  or  of  the 
mistakes  and  misunderstandings  that  would  naturally  ensue,  it  would  very 
likely  end  in  litigation,  the  railroad  on  the  one  hand  denying  their  liabil- 
ity, and  the  insurance  company  on  the  other  claiming  that  the  fire  origin- 
ated from  the  railroad  company's  engines ;  and  so  the  owner,  in  addition 
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to  haying  lost  his  property  by  fire,  would  be  placed  between  two  other 
fires  where  the  result  might  prove  equally  disastrous. 

By  section  10,  any  insurance  effected  by  the  owner  enures  to  the  ben- 
efit of  the  railroad  company  in  case  of  loss  occasioned  by  them,  so  that 
the  owner  receives  no  advantage  from  his  insurance  in  case  of  payment 
by  the  railroad  company  of  his  damages ;  and  unless  the  company  do 
pay,  he  has  only  been  able  to  procure  partial  indemnity  for  his  loss  by 
paying  an  increased  premium  therefor.  This  section  applies  not  only  to 
the  owner  whose  land  has  been  taken  in  the  construction  of  the  road,  but 
to  any  person  whose  property  may  be  damaged  by  fire  from  the  com- 
pany's engines ;  and  there  would  seem  to  be  equal  reason  for  claiming 
that  no  one  whose  property  is  located  on  the  line  of  the  road  need  pro- 
tect it  by  insurance  because  the  railroad  is  made  liable  in  case  of  loss  by 
fire  from  its  engines,  as  to  claim  this  in  behalf  of  the  owner  whose  land 
has  been  taken  by  the  road  in  its  construction.  The  danger  of  loss  by 
fire  communicated  from  the  company's  engines  is  only  one  of  the  many 
dangers  from  that  source  that  threaten  the  owner *s  property ;  but  owing 
to  the  proximity  of  the  track  to  his  buildings,  he  cannot  protect  them 
from  this  source  of  danger  except  at  a  price  enhanced  in  consequence  of 
this  act  of  the  defendants. 

That  no  evidence  was  laid  before  the  jury  upon  the  subject  of  insur- 
ance does  not  alter  the  aspect  of  the  question.  The  jury  were  instructed 
that  no  damages  on  account  of  increased  insurance  should  be  allowed ;  and 
the  only  conclusion  we  can  draw  is,  that  none  were  allowed  on  that  ao- 
count.     I  think  the  instructions  were  erroneous  upon  this  point. 

The  instructions  in  regard  to  any  peculiar  advantage  which  the  plaintiff 
might  acquire  from  the  construction  of  the  road  seem  to  recognize  as  a 
fact,  that  the  faciUty  thereby  afforded  him  for  transporting  his  pine-trees 
to  market  was  in  itself  an  advantage  of  that  peculiar  character  that  would 
require  him  to  offset  such  advantage  against  his  damages  for  the  land 
taken.  Giving  a  land-owner  access  to  his  land  where  he  had  none  before 
would  not  ordinarily  be  considered  a  benefit  for  which  he  should  pay,  but 
rather  in  the  light  of  a  general  improvement  in  whieh  many  would  share. 
See  Carpenter  v.  Landd^^  9upra^  224,  where  Bellows,  J.,  remarked :  **  It 
is  true  that  there  may  be  cases  where  a  single  land-owner  would  be  fur- 
nished such  access  where  none  existed  before  ;  but  ordinarily  it  would  be 
otherwise,  and  the  cases  would  be  extremely  rare  when  many  were  not 
benefited  by  improved  means  of  access.  Indeed,  such  a  state  of  things 
could  hardly  be  expected  at  all,  unless  in  a  case  of  a  private  road." 

The  fact  that  the  road  gave  the  plaintiff  access  to  his  trees  was  not  in 
itself  such  a  peculiar  advantc^e  as  to  require  him  to  submit  to  a  reduction 
of  his  damages  on  that  account.  It  does  not  appear  but  what  others  in 
the  vicinity,  whose  land  was  not  taken,  were  benefited  in  the  same  man- 
ner if  not  to  the  same  extent.  The  instructions  were  not  sufficiently  ex- 
pUcit  upon  this  point. 

For  these  reasons  I  think  the  verdict  must  be  set  aside. 

CuSHiNQ,  C.  J.  The  question  is,  whether  by  our  law  there  can  be  any 
circumstances  which  ought  to  be  taken  into  consideration  showing  some 
advantages  derived  by  the  proprietor,  which  ought  to  be  set  off  a^inst 
any  portion  of  the  damages  to  which  the  landholder  would  otherwise  be 
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entitled.  There  are  certain  cases  which  have  been  decided  in  which  it  has 
been  intimated  that  such  a  state  of  facts  might  exist,  but  I  do  not  think 
that  principle  has  often,  if  at  all,  been  made  the  basis  of  a  judgment  and 
a  reason  for  tiie  allowance  of  such  set-off. 

All  the  cases  seem  to  recognize  the  principle,  that  no  reduction  of  dam- 
ages is  to  be  made  by  reason  of  any  benefit  derived  to  the  landholder, 
belonging  to  the  same  class  of  benefits  as  are  shared  in  common  by  all  the 
landholders  in  the  vicinity.  If  there  be  any  case  for  such  set-off,  it  must 
be  an  exceptional  one. 

Now,  it  seems  to  me  that  if  there  be  any  class  of  benefits  which  is  em- 
phatically shared  by  all,  it  is  that  class  which  has  its  origin  in  increased 
facilities  for  transportation.  One  man  is  enabled  to  get  his  pine  timber 
to  market,  another  opens  his  granite  quarry,  a  third  may  have  a  large 
grass  farm,  and  finds  increased  facility  for  taking  his  pressed  hay  to 
market.  These  facilities  are  greater  or  less  in  proportion  to  the  proximity 
of  the  land  to  the  railroad  or  the  station,  but  they  all  belong  to  the  same 
class.  They  all  belong  to  the  class  of  general  benefits,  which  is  open  to  all 
and  shared  alike  by  all. 

I  think  therefore  that  the  charge,  in  recognizing,  as  I  think  it  does,  that 
the  fact  of  the  pine  timber  existing  on  the  line  of  railroad  is  exceptional, 
and  the  benefits  derived  from  it  peculiar,  was  erroneous.  It  is  true  that  in 
the  end  it  would  be  a  question  of  fact  whether  or  not,  under  the  existing 
circumstances,  there  was  an  exceptional  benefit.  But  I  think  that  lot  of 
pine  timber,  standing  near  the  track,  was  in  itself  no  Ignore  exceptional 
than  a  turnip  field  or  a  grass  meadow,  and  that  the  jury  should  have  been 
so  instructed. 

It  seems  to  me,  also,  that  there  was  error  in  the  instruction  of  the 
court  in  regard  to  the  insurance.  The  fact  that  the  buildings  were  near 
the  railroad  was  before  the  jury,  and  that  in  itself  was  evidence  from 
which  they  might  form  some  judgment  as  to  the  risk  of  damage  from 
the  fire.  It  seems  plain  enough  that  the  legal  liability  of  the  railroad 
corporation  to  indemnify  against  damages  by  fire  from  their  engines  was  a 
very  poor  substitute^or  insurance.  Seeking  an  indemnity  from  a  railroad 
corporation,  taking  upon  one's  self  the  burden  of  showing  that  the  loss 
was  occasioned  by  fire  from  the  engine  and  not  by  any  of  the  other  numer- 
ous means  by  which  fire  might  be  occasioned,  is  quite  a  different  thing 
from  seeking  indemnity  from  an  insurance  company.  The  responsibility 
of  railroad  corporations,  too,  taking  them  one  with  another  as  railroad  cor- 
porations exist  in  the  country,  is  a  very  different  thing  from  the  responsi- 
oility  of  such  an  insurance  company  as  the  party  may  himself  see  fit  to 
select.  It  was,  therefore,  a  question  of  fact,  whicn  might  well  have  been 
submitted  to  the  jury,  whether,  under  all  the  circumstances,  the  increased 
danger  of  fire  from  the  engines  could  be  so  balanced  by  the  liability  of  the 
corporation  as  to  leave  no  diminution  in  the  value  of  the  property. 

Ladd,  J.  The  land-owner  is  entitled  to  compensation  for  such  damage 
as  will  result  to  him  from  the  proper  construction,  maintenance,  and  opera- 
tion of  the  road  over  the  land  taken  for  that  use ;  and  I  am  of  opinion 
that  exposure  of  his  remaining  land,  whether  occupied  by  buildings  or  not, 
to  fires  by  the  company's  engines,  is  a  proper  element  to  be  considered  in 
making  the  estimate.  1  Redf.  Railw.  ch.  xi.  sees.  74,  82,  and  cases  in 
notes. 
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This  being  so,  the  question  is,  whether  the  statute  imposing  an  absolute 
liability  upon  the  company  to  pay  all  losses  occasioned  in  that  way  nec- 
essarily covers  the  whole  ground  so  as  to  leave  nothing  for  estimation  on 
that  score  ;  and  I  think  it  does  not. 

Our  statute  on  this  subject  is  in  effect  identical  with  that  of  Massachu- 
setts. In  Peirce  v.  W.  ^  N.  Railroad  Co.  106  Mass.  199,  Colt,  J.,  says  : 
'^It  is  plain  that  this  indemnity  [that  furnished  by  the  statute]  is  not  so 
perfect  and  complete  as  to  preclude,  in  the  estimate  of  damages,  a  consid- 
eration of  the  direct  effect  of  a  constant  liability  to  destruction  by  fire 
from  this  new  source  upon  the  present  value  of  a  dwelling  erected  upon 
the  remaining  portion  of  the  estate,  as  a  safe  and  comfortable  residence, 
or  for  purposes  of  sale.  The  present  value  of  the  property  must  be  to 
some  extent  depreciated,  although  there  is  a  chance  that  the  buildings  may 
never  be  destroyed  by  fire,  and  although,  if  they  are,  it  is  certain  that  the 
owner,  whoever  he  may  be,  vrill  be  indemnified  under  the  statute  for  the 
actual  loss  he  sustains.  The  injury  to  be  measured  in  the  assessment  of 
damages  occasioned  by  the  location  of  the  railroad,  in  this  respect  at  least, 
is  broader  than  the  indemnity  of  the  statute." 

It  is  argued  that  the  facts  shown  on  the  trial  did  not  call  for  or  warrant 
the  instructions  requested,  inasmuch  as  there  was  no  evidence  as  to  in- 
surance one  way  or  the  other.  But  the  exception  was  to  the  instruction 
given,  as  well  as  to  the  refusal  to  give  those  requested ;  and  I  think  the 
only  just  interpretation  that  can  be  put  upon  the  case  as  reported  is,  that 
the  jury  and  counsel,  as  well  as  the  court,  must  have  understood  that  no 
damages  could  be  given  on  account  of  exposure  to  fire  from  this  source  by 
reason  of  the  indemnity  for  actual  loss  furnished  by  the  statute,  to  the  pro- 
visions of  which  the  attention  of  the  jury  was  specially  directed  by  the 
court.  I  think  this  was  erroneous,  and  that  this  exposure  was  proper 
matter  for  consideration  by  the  jury,  of  course  under  proper  instructions 
as  to  making  due  allowance  for  the  indemnity  provided  by  the  statute. 

The  general  proposition  given  to  the  jury,  as  to  special  benefits  to  the 
land-owner  arising  from  the  construction  of  the  railr(Mul,  were  clearly  cor- 
rect; but  I  doubt  the  correctness  of  their  application  upon  the  facts 
reported.  How  do  the  facilities  afforded  the  appellant  with  respect  to  his 
growing  pine-trees  standing  on  land  adjacent  to  the  railroad,  and  the  con- 
sequent benefit  to  him,  differ  in  kind  from  the  advantages  and  benefits 
enjoyed  by  all  other  owners  of  similar  lands  in  the  neighborhood?  It 
seems  to  me  at  most  a  mere  matter  of  degree,  dependent  upon  the  distance 
of  such  lands  from  a  station  or  turn-out  on  the  proposed  road.  If  it  had 
appeared  that  the  company  had  constructed,  or  bound  themselves  to  con- 
struct, a  turn-out  or  side  track  for  the  special  accommodation  of  the  ap- 
pellant in  getting  his  pines  to  market,  a  different  case  would  be  presented. 
As  it  is,  I  am  inclined  to  the  opinion  that  this  vnis  not  a  case  where  the 
jury  vras  authorized  to  make  any  deduction  on  account  of  supposed  special 
benefit  to  the  land-owner.  See  remarks  of  Perley,  C.  J.,  in  PeU  of  ML 
Wluh.  Road  Co.  86  N.  H.  147.  Verdict  set  aside. 
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COURT  OP  APPEALS  OP  MARYLAND 

(To  appear  in  41  Md.) 
DEED  BY  HUSBAND  IN  FRAUD  OF  RIGHTS  OF  WIFE.  —  EYIDENGB. 

SANBORN  V.  LANG. 

On  a  bill  by  a  widow  against  the  grantee  in  a  voluntary  deed  from  her  husband  of  nearly 
the  whole  of  his  property,  to  have  such  deed  declared  fraudulent  and  Toid  as  against 
her  rights,  she  is  competent  to  testify  as  to  what  passed  in  an  interview  between  her- 
self and  the  defendant,  and  as  to  certain  letters  trom  him  to  her  husband  found  in  his 
desk  after  his  death. 

In  a  proceeding  to  have  a  deed  declared  fraudulent  and  void  as  against  the  rights  c^  the 
widow  of  the  grantor,  his  declarations  to  the  conveyancer  with  respect  to  the  deed, 
and  his  obiect  and  purpose  in  making  it,  being  contemporaneous  with  its  preparation 
and  execution,  are  admissible  in  evidence. 

A  married  man  by  a  deed  voluntary  and  without  valuable  consideration,  conveyed  neariy 
the  whole  of  his  property  to  hu  nephew.  To  the  conveyancer  who  prepared  the 
deed,  he  stated  that  his  purpose  was  to  deprive  his  wife  of  the  property.  The  deed 
wa«  executed  on  the  20th  of  May,  1872,  and  recorded  the  same  day  in  Baltimore. 
The  grantee  lived  in  New  Hampshire,  and  never  had  possession  of  the  deed  till  after 
the  death  of  the  grantor  in  July,  1878.  Before  the  deed  was  executed,  a  power  of 
attorney  was  sent  to  the  grantee  and  executed  by  him  in  New  Hampshire,  by  which 
the  grantor  was  authorized  '*  to  sell  and  convev,  mortgage,  or  otherwise  dispose  of 
the  property.*'  In  August,  1872,  the  grantor  wi^ng  to  borrow  $1,000  for  his  own 
use,  one  of  the  pieces  of  property  mentioned  in  the  deed  was  mortgaged  to  secure 
it.  The  mortgage  and  notes  were  sent  to  the  grantee  and  by  him  were  executed. 
The  grantor  remained  in  possession  of  the  property  embraced  in  the  deed,  untU  his 
death.  On  a  bill  filed  by  the  widow  against  the  grantee,  to  have  the  deed  declared 
void  as  in  fraud  of  her  rights,  it  was  Held,  that  the  deed  was  not  made  bona  fide; 
but  as  to  the  complainant  was  fraudulent,  and  could  not  operate  to  deprive  her  of  her 
legal  rights  as  widow  and  distributee. 

Appeal  from  the  circuit  court  of  Baltimore  City. 

The  bill  in  this  case  was  filed  by  the  appellant,  the  widow  of  David  M. 
Sanborn,  and  Martha  P.  Hood,  his  only  child,  against  the  appellee  residing 
in  New  Hampshire.  The  object  of  the  bill  was  to  have  a  deed  from  the 
deceased  to  the  appellee,  made,  as  expressed  upon  its  face,  for  good  and 
yaluable  consideration,  and  the  sum  of  five  dollars,  declared  fraudulent 
and  void,  as  against  iiie  complainants.  The  bill  averred  that  the  said 
David  M.  Sanborn  departed  this  life  in  the  city  of .  Baltimore,  on  the  24th 
of  July,  1873,  intestate,  seised  and  possessed  of  certain  real  and  personal 
estate,  to  the  value  of  $5,000 ;  that  the  appellee,  a  resident  of  New  Hamp- 
shire, pretended  to  be  seised  of  said  property  by  virtue  of  a  deed  to  him 
from  the  said  David,  dated  the  20th  of  May,  1872 ;  that  said  deed  was 
without  a  valuable  consideration,  and  as  against  the  complainants,  and  the 
creditors  of  the  said  David,  was  fraudulent  and  void ;  that  it  was  made 
in  contemplation  of  the  death  of  the  gralitor,  and  with  the  avowed  and 
express  intent,  design,  and  purpose  of  depriving  the  complainants  of  their 
distributive  shares  of  the  estate  of  the  deceased. 

The  bill  further  charged  that  the  appellee  had  come  to  Baltimore  from 
his  home  in  New  Hampshire,  and  was  making  extraordinary  efforts  to 
sell  and  dispose  of  the  property  in  question,  in  order  to  defraud  the  com- 
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plainants  and  creditors  of  their  just  rights  in  the  premises ;  that  letters 
of  administration  would  be  taken  out  on  the  personal  estate  of  the  de- 
ceased in  a  few  days ;  and  that  the  complainants  were  advised  that  after 
the  pajrment  of  the  debts  of  the  deceased  by  the  administrator  to  be  ap- 
pointed, they  would  be  entitled  to  the  balance  of  the  estate  of  said  de- 
ceased. The  bill  prayed  that  the  defendant  should  answer  under  oath ; 
that  the  deed  to  him  might  be  declared  null  and  void ;  and  that  an  injunc* 
tion  might  issue  restraining  the  defendant  from  selling,  conveying,  mort- 
gaging, incumbering,  or  in  any  manner  disposing  of  the  property  afore- 
said. 

The  defendant  answered,  denying  all  fraud  and  deceit  as  charged  in 
the  bill,  and  affirming  that  the  deed  to  him  was  in  every  respect  bandfide^ 
and  for  a  good  and  valuable  consideration.  He  admitted  that  the  ap- 
pellant had  a  dower  right  in  the  ground  rent,  issuing  out  of  one  of  the 
pieces  of  property  embraced  in  the  deed,  and  charged  that  she  had  re- 
ceived her  thirds  thereof  since  the  death  of  her  husband  ;  that  before  and 
since  the  execution  of  the  deed,  the  respondent  had  been  assisting  the 
deceased  whenever  he  desired  money,  and  that  since  the  execution  of  said 
deed,  he  had  mortgaged  the  leasehold  property  embraced  therein,  for  the 
express  purpose  of  raising  $1,000  for  the  deceased,  and  that  the  sum  so 
raised  had  been  paid  directly  to  him  ;  that  said  property  remained  charged 
with  said  sum  and  interest,  which  the  respondent  would  be  compelled  to 
pay  at  the  maturity  of  the  mortgage.  The  answer  denied  that  the  deed 
was  made  in  contemplation  of  the  death  of  the  grantor,  or  for  the  purpose 
and  intent  to  deprive  the  complainants  or  either  of  them  of  their  distrib- 
utive share  in  his  estate.  It  charged  that  the  deceased  had  in  bank,  at 
the  time  of  his  death,  some  four  or  five  hundred  dollars,  and  his  household 
furniture  and  other  property  and  debts  were  in  the  hands  of  his  adminis- 
trator, more  than  sufficient  to  meet  any  claims  against  the  estate  of  the 
deceased,  and  leave  a  good  support  to  his  widow.  A  general  replication 
was  filed  to  the  answer,  and  testimony  was  taken  to  support  the  all^a- 
tions  of  the  bill.  A  further  statement  of  the  case  is  contained  in  the 
opinion  of  the  court.  By  direction  of  counsel  the  bill  was  dismissed  as 
to  Mrs.  Hood.  The  circuit  court  (Pinkney,  J.)  passed  a  decree  dis- 
missing the  bill.     From  this  decree  the  present  appeal  was  taken. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Grason,  Miller, 
and  Robinson,  JJ. 

Richard  Hamilton^  for  the  appellant.  A  court  of  equity  will  defeat 
any  conveyance  by  which  a  husband  seeks  to  deprive  his  wife  of  her 
marital  rights  in  his  estate,  after  his  death.  Smith  v.  Fellows^  2  At- 
kyns,  62 ;  7  Viner's  Abridgment,  202 ;  Faireheard  v.  Bataers^  2  Vernon, 
202 ;  2  Roper  on  Husband  &  Wife,  14;  O-nffith  v.  GriffUh,  4  H.  &  McH. 
101. 

The  deed  to  the  defendant  in  this  case  was  executed  by  the  grantor 
without  a  valuable  or  eood  consideration,  and  for  the  express  purpose  and 
design  of  depriving  his  widow  of  her  share  of  his  personal  estate,  and 
must  be  set  aside  as  a  fraud  upon  her  rights.  Hays  v.  Henry ^  1  Md.  Ch. 
Dec.  337  ;  DuTmock  v.  Dunnockj  8  Md.  Ch.  Dec.  140 ;  Roberts  on  Fraudu- 
lent Conveyances,  48. 

One  of  the  badges  of  fraud  in  this  case  is  the  fact  that  the  husband 
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retained  the  possession  of  the  property  after  the  transfer  of  the  title,  and 
up  to  the  time  of  his  death.  Hays  v.  Henry ^  1  Md.  Ch.  Dec.  337 ;  Smith 
V.  Fellows,  2  Atkyns,  62,  377  ;  Ball  v.  HM,  2  Vernon,  276. 

The  right  of  a  wife  to  a  support  from  her  husband  is  a  legal  liability, 
and  a  conyeyance  to  defraud  ner  of  it  is  void,  under  the  Statute  of  Eliz- 
abeth, as  made  to  defraud  creditors,  she  being  a  creditor  under  that 
statute.  Feigley  v.  Feigley,  7  Md.  537  ;  Smith  y.  FellotvSy  2  Atkyns,  62 ; 
Fairebeard  v.  Bowers,  2  Vernon,  202. 

In  order  to  sustain  the  deed  as  a  voluntary  instrument,  the  onus  pro- 
bandi  is  upon  the  grantee.  If  there  be  a  reasonable  doubt  the  deed  must 
fail.     Worthinffton  v.  Shipley,  5  Gill,  460. 

The  declarations  of  the  deceased  about  the  deed  were  admissible  in 
evidence.  The  declarations  of  a  fraudulent  grantor  to  a  conveyancer  at 
the  time  of  preparing  the  deed,  though  made  out  of  the  presence  of  the 
grantee,  are  admissible  as  part  of  the  res  gestce,  to  show  the  intention  with 
which  it  was  made,  as  also  prior  and  sometimes  subsequent  declarations  of 
the  grantor,  concerning  the  deed,  when  it  is  assailed  by  creditors  under 
the  statute  of  frauds.  McDowell  v.  Q-oldsmith,  6  Md.  319;  Curtis  v. 
Moore,  20  Md.  93. 

Where  a  party  is  in  condition  to  produce  proof,  and  does  not  produce 
it,  the  presumption  against  him  is  absolute.  Gresley  £q.  Ev.  471,  487 ; 
East  India  Co.  v.  Donald,  9  Ves.  280,  281 ;  Lupton  v.  WhiU,  15  Ves, 
441. 

The  mortgage  whereby  the  deceased  raised  $1,000,  and  the  power  of 
attorney  giving  him  power  to  sell  or  dispose  of  the  property  (not  being 
contradicted),  are  absolute  proof  of  a  contrivance  or  design  on  the  part 
of  the  deceased  to  cheat  the  laws  respecting  intestacy,  and  that  it  was  not 
his  intention  to  make  a  gift,  but  merely  to  defraud  his  widow  at  the  time 
of  his  death. 

James  W.  Denny,  for  the  appellee.  The  bill  of  complaint  in  this  case 
does  not  charge  the  grantee  m  the  deed  with  any  wrong  whatever,  and 
therefore  as  to  him  it  must  be  presumed  to  be  bond  fide,  as  his  answer 
affirms. 

The  exceptions  to  the  testimony  are  well  taken.  The  same  is  inadmis- 
sible ;  and,  if  even  admissible,  is  mere  conjecture,  and  totally  insufficient 
to  vacate  an  absolute  deed  made  by  the  husband  of  the  appellant  fourteen 
months  before  his  death.  Cooke  v.  Cooke's  JEx'r,  29  Md.  538 ;  Jones  v. 
Jones,  36  Md.  453. 

This  is  not  a  creditor's  bill,  and  the  Statute  of  Elizabeth,  made  for  the 
protection  of  creditors,  cannot  be  applied  as  the  law  of  the  case.  The 
appellant  only  became  entitled  on  the  death  of  her  husband  to  the 
*^  widow^s  share  "  after  ^^  all  his  debts  were  paid,"  under  the  statute  of  dis- 
tribution. Code,  art.  93,  sees.  120, 125 ;  Code,  Husband  &  Wife,  sec. 
5  ;  Lightfoot  v.  Colgan,  5  Munford,  42. 

If  Dr.  Sanborn  conveyed  the  property  to  Lang,  and  the  deed  was  exe- 
cuted, acknowledged,  and  recorded  according  to  law,  then  it  is  immate- 
rial whether  the  same  was  for  value  or  merely  voluntary.  Williams  y. 
Banks,  11  Md.  198;  Bays  v.  Benry,  1  Md.  Ch.  Dec.  341. 

If  Dr.  Sanborn  has  completely  divested  himself  of  his  entire  interest, 
and  done  all  that  was  necessary  to  complete  the  grantee's  title,  then  the 
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deed  most  stand  as  against  the  widow,  even  if  made  with  intent  to  de- 
prive her  of  a  distributive  share  in  his  personal  estate.  Dunnock  v«  Dutir 
nock,  3  Md.  Ch.  Dec.  140 ;  Feigley  v.  Feigley^  7  Md.  537  ;  Lightfoot  v. 
Colganj  6  Munford,  42-77 ;  Cameron  v.  Cameron^  10  Sm.  A  Mar.  394 ; 
Stewart  v.  Stewart^  5  Conn.  317  ;  Sblmes  v.  Holme%^  3  Paige,  363 ;  2 
Roper  on  Husband  &  Wife,  17,  18 ;  Hall  v*  Holly  supra ;  Ingram  v. 
FkiUipt,  5  Strobhart's  Rep.  206. 

Under  our  registry  laws,  the  recording  of  the  deed  fourteen  months 
before  the  death  of  Dr.  Sanborn  was  sufficient  notice  of  possession,  and 
gave  to  the  grantee  the  jiM  disponendi^  and  the  absolute  control  over  the 
property,  which  control  he  has  exercised  from  the  date  of  the  deed  to  the 
present  time.  Williams  v.  Banks^  supra^  198 ;  Mayor^  ^c.  of  Bait.  v. 
WiUiamSj  6  Md.  235,  and  note  on  page  272  ;  Sexton  v.  Wheaton^  8 
Wheaton,  229 ;  Bump's  Fraud.  Conveyances,  160,  and  cases  cited ;  1 
Story's  Equity,  sec.  403. 

Babtol,  C.  J.,  delivered  the  opinion  of  the  court. 

An  examination  of  this  case  has  brought  us  to  a  different  conclusion 
from  that  expressed  by  the  judge  of  the  circuit  court.  This  prAceeds,  we 
think,  more  from  a  difference  of  opinion  with  regard  to  the  facts  of  the 
case,  as  they  are  disclosed  by  the  record,  than  from  any  conflict  between 
us  as  to  the  legal  principles  involved  in  its  decision.  These  were  stated 
with  substantial  accuracy  by  the  late  Chancellor  Johnson,  in  Hags  v. 
Hmrg,  1  Md.  Ch.  Dec.  337. 

In  Feigleg  v.  Feigley^  7  Md.  538,  the  court  of  appeals  had  under  con- 
sideration the  question  of  the  restraints  imposed  by  law  upon  the  power  of 
the  husband  to  alienate  his  property,  to  the  prejudice  of  his  wife's  just 
claim  to  her  maintenance  and  support ;  and  of  her  right  to  assail  volun- 
tary conveyances  made  by  him  on  the  ground  of  fraud. 

The  question  arose  in  this  way.  The  wife  had  filed  a  bill  praying  for 
a  divorce  a  vinculo  ;  pending  the  suit,  the  husband  made  a  voluntary  deed, 
conveying  his  property  to  his  sister  ;  which  the  complainant,  by  a  supple- 
mental bill  for  alimony,  alleged  to  be  merely  fictitious,  not  intended  really 
to  deprive  the  grantor  of  the  benefit  of  the  estate,  but  only  to  save  the 
same  for  his  own  benefit ;  and  prayed  that  the  deed  be  declared  null  and 
void,  as  fraudulent  against  her. 

The  court  held  that  the  wife  stood  in  relation  to  her  husband,  in  refer- 
ence to  her  claim  for  a  support  and  for  alimony,  to  some  extent,  in  the 
same  attitude  as  a  creditor  stands  towards  his  aebtor ;  and  that  she  was 
entitled  to  protection  under  the  Statute  of  Elizabeth,  against  convey- 
ances made  by  him  fraudulently  for  the  purpose  of  hindering,  delaying,  or 
defrauding  her  of  her  just  and  lawful  actions.    *Ib.  p.  561. 

The  court  said,  speaking  by  Judge  Mason,  who  delivered  the  opinion  : 
^^  We  do  not  wish  to  be  understood  as  carrying  this  doctrine  to  an  extent 
which  would  impose  any  restraint  upon  the  husband,  in  the  free  and  un- 
limited exercise  of  his  right  to  alienate  his  property  at  will,  even  though 
in  the  exercise  of  this  right  he  strips  himself  of  all*  means  of  supporting 
or  maintaining  his  wife,  provided  he  does  so  bond  fide,  and  with  no  design 
of  defrauding  her  of  her  just  claims  upon  him  and  his  estate  ;  the  fraudu- 
lent intent  in  all  such  cases  being  the  true  test  of  the  validity  of  the 
transaction.     Ricketts  v.  RiekettSj  4  Gill,  105.     There  is  this  difference 
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between  ihe  claim  of  a  wife  upon  her  husband's  estate,  and  that  of  a 
creditor  upon  the  estate  of  his  debtor  :  in  the  latter  case  a  debtor  cannot, 
even  by  a  bond  fide  gift  of  the  whole,  or  a  part  of  his  property  to  a  third 
person,  impede  his  creditor  in  the  collection  of  his  debt.  Under  such 
circumstances,  such  a  transfer  would  be  voluntary,  and,  as  against  a  bond 
fide  creditor,  void  in  point  of  law.  Not  so  as  respects  the  gifts  or  volun- 
tary transfers  by  a  husband  of  his  property,  in  relation  to  the  rights  of 
his  wife.  If  not  made  with  the  aetiud  intent  of  defeating  the  rights  of 
his  wife,  they  will  be  sustained,  although  they  leave  her  without  the 
means  of  subsistence."  We  have  quoted  the  language  of  the  court  at 
some  length,  because  it  expresses  clearly  the  principles  of  the  law,  as  it  is 
settled  in  this  state,  applicable  to  the  delicate  and  intimate  relation  be- 
tween husband  and  wife,  as  respects  her  rights  with  regard  to  his  prop- 
erty, and  her  protection  against  alienations  made  by  him  during  the  cov- 
erture, for  the  purpose  of  defrauding  her  claim  upon  him  for  maintenance 
and  support. 

In  that  case,  her  claim  was  asserted  during  his  life ;  but  it  rests  upon 
grounds  V^ery  analogous  to  those  asserted  by  the  appellant,  in  support  of 
her  bill  impeaching  the  deed  of  her  late  husband,  to  the  appellee,  dated 
the  20th  day  of  May,  1872. 

To  ascertain  the  intent  and  purpose  with  which  the  deed  was  made,  we 
must  refer  to  the  facts  and  circumstances  attending  its  execution,  and  the 
acts  and  conduct  of  the  parties,  as  disclosed  by  the  evidence ;  and  the 
first  question  to  be  determined  arises  upon  the  exceptions  to  testimony 
filed  by  the  appellee.     These  are :  — 

1st.  To  the  competency  of  the  complainant  as  a  witness  under  the  Acts 
of  1864  and  1868. 

2d.  To  the  admissibility  of  conversations  between  the  witness  and  the 
deceased  after  the  deed  was  executed. 

8d.  To  the  letters  of  the  appellee,  and  especially  that  dated  May  26, 
1874  (marked  Ex.  No.  4),  as  not  proved. 

4th.  To  the  10th  and  13th  questions  to  the  witness  Fowler,  as  leading 
and  otherwise  objectionable. 

5th.  To  the  conversations  between  the  deceased  Sanborn  and  the  wit- 
ness Reynolds,  as  testified  to  by  the  latter,  —  which  took  place  after  the 
execution  of  the  deed. 

1st.  We  see  no  valid  legal  objection  to  the  competencv  of  the  complain- 
ant, Mrs.  Sanborn,  under  the  Evidence  Acts  of  1864  and  1868.  She  does 
not  fall  within  the  exceptions  in  the  Act  of  1868,  ch.  16,  as  interpreted 
in  JoneM  v.  Jones^  86  Md.  457 ;  Denmson  v.  Dennison^  35  Md.  881,  and 
John%on  V.  Sedd^  33  Md:  852. 

This  is  not  a  suit  with  an  executor  or  administrator,  touching  a  claim 
for  or  against  the  estate  of  a  decedent ;  nor  is  it  a  suit  upon,  or  relating  to 
a  contrsict  to  which  the  witness  was  a  party,  the  other  party  being  dead. 
In  our  opinion,  Mrs.  Sanborn  was  a  competent  witness,  with  respect  to 
the  matters  upon  which  she  was  called  to  testify. 

2d.  We  discover  nothing  in  her  testimony,  to  which  the  second  excep- 
tion can  apply. 

3d.  Mrs.  Sanborn  being  a  competent  witness  to  testify  on  that  point, 
her  evidence  sufficiently  proved  the  letters  referred  to  in  the  third  excep- 
tion. 
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4th.  The  10th  and  13th  questions  asked  of  the  witness  Fowler  are  not 
obnoxious  to  the  objection  of  being  leading.  The  testimony  given  in  re- 
sponse thereto  was  to  the  declarations  of  the  grantor  with  respect  to  the 
deed,  and  his  object  and  purpose  in  making  it ;  and  being  contemporane- 
ous with  its  preparation  and  execution,  was  clearly  admissible. 

5th.  As  to  the  declarations  of  the  deceased  made  to  the  witness  Rey- 
nolds, after  the  deed  was  executed,  we  rule  them  out  as  wholly  imma- 
terial, without  stopping  to  express  any  opinion,  whether  they  were  not 
iDadmiflsible  on  other  grounds. 

We  proceed  now  to  state  our  conclusions  upon  the  material  facts  of  the 
case,  as  established  by  the  proof. 

They  are,  1st.  That  the  deed  was  merely  voluntary,  that  no  valuable 
consideration  for  it  was  given  by  the  appellee.  This  is  abundantly  shown 
by  the  testimony  of  Mr.  Fowler,  the  conveyancer,  as  well  as  by  the  letters 
of  the  appellee,  from  which  it  appears  that  as  late  as  August  z8,  1872,  he 
had  never  seen  the  deed,  and  was  ignorant  of  its  terms  and  contents. 

Besides  this,  there  is  an  absence  of  proof  on  his  part,  of  any  considera- 
tion, the  evidence  of  which,  if  he  had  paid  any,  must  have  been  in  his 
possession.     Shaftrman  v.  O'Brien^  28  Md.  575,  576. 

And  we  may  add,  as  quite  conclusive  on  this  point,  that  the  appellee,  in 
his  conversations  with  the  witnesses,  Mrs,  Hood  and  Mrs.  Sanborn,  while 
he  asserted  that  he  had  given  value  for  the  property,  did  not  pretend  to 
name  any  other  consideration,  except  the  mortgage  of  $1,000,  which  was 
executed  by  him,  upon  the  property,  on  the  28th  day  of  August,  1872,  at 
the  instance  of  Sanborn,  to  secure  the  payment  of  that  sum  borrowed  by 
him.  Doubtless  it  was  with  reference  to  that  transaction,  that  he  consid- 
ered himself  justified  in  stating  in  his  answer,  that  he  had  paid  a  valuable 
consideration  for  the  deed.  But  the  mortgage  was  not  given  till  long 
after  the  deed  was  recorded,  and  was  not  in  contemplation  when  it  was 
executed.  In  no  sense  could  the  giving  of  the  mortgage  constitute  any 
consideration  for  the  deed.  Beyond  all  doubt  or  question,  the  deed  of  the 
20th  of  May,  1872,  was  wholly  voluntary,  a  mere  gift,  made  without  any 
valuable  consideration  whatever  passing  from  the  appellee. 

2d.  It  is  conclusively  shown  bv  the  proof,  that  the  purpose  and  design 
of  Sanborn  in  executing  the  deed  was  to  deprive  his  wife  of  the  share  of 
his  estate,  to  which  she  would  be  entitled  by  law,  at  his  death. 

He  had  been  informed  by  his  friend  and  attorney,  Mr.  Reynolds,  that 
this  purpose  could  not  be  accomplished  by  making  a  will ;  and  hence,  his 
application  to  Mr.  Fowler,  the  conveyancer,  to  have  the  deed  prepared, 
stating  at  the  time  that  ^*  his  object  was  to  deprive  her  of  the  property." 

8d.  Our  conclusion  from  the  whole  evidence  in  the  cause,  especially 
from  the  circumstances  attending  the  execution  of  the  deed,  and  the  pow- 
ers of  attorney  ;  and  the  conduct  of  the  parties  afterwards  with  reference 
to  the  property,  that  their  real  purpose  and  intent  were  that  the  beneficial 
interest  should  not  be  claimed  by  the  appellee  till  after  Sanborn's  death. 
While  he  lived,  the  substantial  ownership  of  the  property  with  the  con- 
trol and  dominion  over  it  remained  with  him. 

The  deed  was  executed  on  the  20th  day  of  May,  1872,  and  recorded 
the  same  day  in  Baltimore ;  the  grantee  lived  in  New  Hampshire,  never 
had  possession  of  the  deed  till  after  Sanborn's  death  in  July,  1873.     Be- 
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fore  the  deed  was  executed,  a  power  of  attorney  was  sent  on  to  the  appellee 
and  executed  by  him  in  New  Hampshire,  on  the  18th  day  of  May,  1872. 

By  that  power  of  attorney,  Sanoom  was  authorized,  ^^  to  tell  and  eon- 
veyy  mortgage^  or  otherwise  dUpoBe  of  the  property.^^  In  August,  1872, 
wishing  to  borrow  $1,000  for  his  own  use,  one  of  the  pieces  of  property 
mentioned  in  the  deed  was  mortgaged  to  secure  it.  The  mortgage  and 
notes  were  sent  on  to  the  appellee  to  be  executed,  which  was  done  as  a 
matter  of  course.  The  correspondence  between  the  parties  shows  that  the 
appellee  considered  that  Sanborn  had  the  right  to  deal  with  the  property 
as  his  own.  We  do  not  agree  with  the  judge  of  the  circuit  court,  in  the 
construction  of  the  appellee's  letter  of  August  28, 1872.  While  the  writer 
was  evidently  solicitous  about  the  personal  liability  he  incurred  upon  the 
notes,  he  expressed  no  concern  about  the  property.  It  is  apparent  from 
the  letter,  that  he  did  hot  question  the  right  of  Sanborn  to  do  with  the 
property  as  he  pleased,  provided  he  was  saved  from  pecuniary  loss. 

It  is  .evident  also  that  up  to  that  time  the  appellee  had  never  seen  the 
deed,  and  was  ignorant  of  its  contents,  relying  altogether  upon  the  repre- 
sentations of  Sanborn. 

The  facts  that  the  power  of  attorney  was  prepared  at  Sanborn's  instance, 
and  sent  on  to  be  executed  before  the  deed  was  made  ;  that  it  secured  to 
him  the  unlimited  right  of  disposing  of  the  property  as  owner ;  that  he  did 
so  deal  with  it  by  having  a  portion  of  it  mortgaged  to  obtain  money  for 
his  own  use,  and  that  he  remained  in  possession  of  it  till  his  death,  which 
occurred  in  July,  1878,  —  conclusively  show  that  though  the  deed  was 
absolute  on  its  face,  the  intent  and  purpose  of  the  transaction,  and  of  the 
parties,  was  that  while  Sanborn  retained  dominion  and  control  over  the 
property  in  his  Ufetime,  his  wife  should  have  no  part  or  share  of  it  after 
his  death. 

This  being  so,  the  case  falls  directly  within  the  principles  laid  down  by 
the  chancellor  in  HayB  v.  Henry^  1  Md.  Ch.  Dec.  337 ;  and  in  Feigley 
V*  Feigley^  7  Md.  561. 

The  deed  was  not  made  bond  fide^  but  as  respects  the  appellant  was 
fraudulent,  and  cannot  operate  to  deprive  her  of  her  legal  rights  as  widow 
and  distributee. 

The  rights  of  the  appellant  are  not  affected  by  the  recording  of  the  deed 
and  the  power  of  attorney.  She  had  no  actual  knowledge  of  their  exists- 
ence  till  she  was  informed  by  the  appellee,  when  he  came  on  to  Baltimore 
to  take  possession  of  the  property  aiter  her  husband^s  death. 

So  far  as  appears  from  the  evidence  the  appellant  faithfully  performed 
her  duties  toward  her  aged  husband  as  long  as  he  lived.  In  this  respect, 
there  is  nothing  in  the  testimony  to  afford  any  moral  justification  or 
excuse  for  his  extraordinary  conduct;  and  we  cannot  refrain  from  ex- 
pressing our  gratification,  that  the  law  affords  her  relief  and  protection 
against  the  attempted  fraud  upon  her  rights. 

The  decree  of  tiie  circuit  court  will  be  reversed  and  the  cause  remanded, 
in  order  that  a  decree  may  be  passed  declaring  the  deed  of  May  20, 
1872,  null  and  void,  so  far  as  the  appellant  is  concerned,  and  that  she  may 
be  relieved  against  the  same,  in  conformity  with  the  opinion  of  this  court. 

Decree  reversed^  and  cause  remanded* 


lebnisiy,  1876.]  THE  AMBBICAN  LAW  TIMES  BEPOBTS.  91 

YoL  HL]  Youvo  V,  Tks  Ri.iijioai>  Compamt.  [No.  2. 

OIKCUIT  COURT  OF  THE  UNITED  STATES.  —  MIDDLE  DIS- 
TRICT  OF  ALABAMA. 

YOUNG  V.  THE  RAILROAD  COMPANY. 

(1.)  It  IB  unnecessary  to  aver  matter  of  law  or  public  statute,  of  which,  the  court  takes 
jadicial  notice. 

(2.)  Where  a  state  is  concerned  in  the  subject  matter  of  the  suit  it  should  be  made  a 
partjTi  if  that  can  be  done;  but  the  fact  that  the  state  cannot  be  sued  is  a  sufficient 
excuse  for  not  making  it  a  party. 

(S.)  Where  a  state  was  an  indorser  of  bonds  secured  by  a  statutory  mortgage,  it  was  not 
considered  a  necessary  party,  in  a  suit  brought  by  holders  of  bonds  secured  by  the 
mortgage,  to  foreclose  the  same. 

'  (4.)  A  state  indorsed  the  bonds  of  a  railroad  company,  and  was  indemnified  against  loss 
on  account  of  the  indorsement  by  a  statutory  mortgage  on  the  railroad  property;  held^ 
that  the  fact  that  the  state  could  not  be  sued  was  no  reason  why  the  holders  of  the 
bonds  so  indorsed  should  not  be  subrogated  to  the  rights  of  the  state  and  haye  the 
benefit  of  the  security. 

(5.)  An  act  of  the  legislature  authorized  the  goTcmor  to  indorse  in  behalf  of  the  state 
the  first  mortgage  bonds  of  a  railroad  company,  bearing  interest  at  the  rate  of  ei^ht 
per  cent,  per  annum;  the  governor  indorsed  the  bonds,  and  referred  to  the  act  in  his 
mdorsement  as  the  authority  therefor:  held,  (a)  That  the  act  authorized  the  indorsement 
of  bonds  bearing  interest  at  eight  percent,  per  annum  in  gold.  (6)  That  bond  fide  hold- 
ers for  value,  of  the  bonds  indorsed  by  the  governor  assuming  to  act  under  said  au- 
thority, were  not  to  be  charged  with  constructive  notice  of  the  fact  that  the  bonds  so 
indcvsed  were  not  first  mortgage  bonds. 

(6.)  An  act^  passed  subsequent  to  the  one  authorizing  the  indorsement  of  the  said  bonds, 
gave  authority  to  the  governor  to  indorse  the  bonds  of  the  railroad  company,  notwith- 
standing there  was  a  prior  lien  on  said  company's  railroad,  but  it  was  claimed  that  this 
law  did  not  pass  the  legislature  by  the  vote  required  by  the  Constitution,  and  was 
therefore  null  and  void;  yet  that  it  was  nevertheless  constructive  notice  to  the  bond- 
holders of  the  fact  that  the  bonds  owned  by  them  were  not  first  mortgage  bonds:  held, 
that  if  this  enactment  were  valid,  it  cured  any  defect  in  the  authority  of  the  governor 
to  indorse  the  bonds,  and  that  if  it  were  not  valid  but  void,  it  was  not  constructive 
notice  to  anybody  of  anything. 

(7.)  When  a  court  having  jurisdiction  of  a  case  has  appointed  a  receiver  for  the  prop- 
erty which  is  the  subject  of  the  suit,  and  he  is  in  possession,  no  other  court  of  co- 
onUnate  jurisdiction  can  interfere  with  the  property,  or  entertain  complaints  against 
the  receiver,  or  undertake  to  remove  him. 

(8.)  Junior  mortgagees  may  file  a  bill  to  foreclose  their  mortgage  without  making  prior 
mortgagees  parties,  but  a  sale  in  such  a  case  would  necessarily  be  made  subject  to  the 
prior  mortgages. 

(9.)  In  such  a  suit  the  prior  mortgagees  can  be  made  parties  only  by  service  of  process 
or  voluntary  appearance.  A  eeneral  notice  calling  upon  them  to  present  their  claims 
will  not  msike  them  parties  or  bind  them. 

(10.)  If  however  such  prior  mortgages  are  represented  by  trustees  who  are  actual  par- 
ties to  the  suit,  then  a  notice  calling  upon  them  to  present  their  claims  before  the 
master  would  be  effectual,  and  the  decree  of  the  court  would  bind  them. 

(11.)  When  junior  mortgagees  have  first  brought  their  suit  to  foreclose,  and  the  court 
has  taken  possession  of  the  mortgaged  property  by  a  receiver,  the  senior  mortgagees 
cannot  gam  possession  of  the  property  by  a  suit  subsequently  begun  until  the  first 
suit  is  ended. 

This  was  a  cause  in  equity  which  by  consent  was  heard  at  chambers  in 
Mobile,  in  June,  1875,  on  demurrer  to  the  bill. 

Messrs.  Q-eo.  W.  Stone^  Damd  Clapton  ^  Jamet  T.  Holtzclaw^  for  com- 
plainant. 

Messrs.  Samuel  F.  Rice^  D.  S.  Troy  ^  H.  C.  Tompkins^  contra. 
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Woods,  Circuit  Judge.  The  defendant  company  is  an  Alabama  cor- 
poration, which  has  constructed  and  equipped  a  railroad  from  Montgom- 
ery to  Eufaula  in  said  state.  The  case  made  by  the  bill  is  substantially 
as  follows : 

The  complainants  are  holders  of  certain  bonds  belonging  to  a  class 
of  bonds  issued  by  the  defendant  railroad  company  and  indorsed  by  the 
State  of  Alabama ;  twelve  hundred  and  eighty  of  these  bonds,  for  |fl,000 
each,  were  issued,  indorsed  by  the  state,  and  put  in  circulation,  and  the 
indorsement  was  put  upon  said  bonds  before  they  were  disposed  of  by  the 
railroad  company.  One  thousand  of  these  bonds  bear  date  the  Slst  of 
August,  1867,  and  are  payable  on  the  1st  day  of  March,  1886.  To  each 
of  these  bonds  are  attached  coupons,  thirty-seven  in  number,  one  on  each 
bond  for  the  payment  of  $40  in  United  States  gold  coin,  on  the  first  day 
of  March,  1868,  and  others  severally  for  the  payment  of  a  like  sum  in  like 
coin  at  the  end  of  each  six  months  thereafter,  until  the  bonds  themselves 
became  due.  The  other  two  hundred  and  eighty  bonds  are  substantially 
like  the  thousand  bonds  first  named,  with  a  like  indorsement,  but  the  date 
of  these  bonds  and  the  date  of  their  maturity  is  not  stated  in  the  bill. 

The  indorsement  upon  these  bonds  is  in  these  words :  '^  In  pursuance  of 
an  act  of  the  Legislature  of  the  State  of  Alabama,  approved  February  19, 
1867,  entitled,  an  act  to  establish  a  system  of  internal  improvements  in 
the  State  of  Alabama,  the  undersigned  governor  of  the  state,  hereby  for 
the  state,  indorses  this  bond  and  makes  the  state  liable  for  its  payment ; 
the  Montgomery  &  Eufaula  Railroad  Company  having  complied  with  the 
conditions  upon  which  the  undersigned  is  required  on  the  part  of  the 
state  to  give  such  indorsement.  In  witness  whereof,  the  undersigned.  Gov- 
ernor of  the  State  of  Alabama  has  hereunto  set  his  hand  this  —  day 

1866.     (Signed)  R.  M.  Patton,  Governor  of  the  State  of  Alabama." 

All  of  these  bonds  bear  date  before  the  first  of  March,  1873,  but  may 
have  different  dates  and  the  indorsement  of  different  governors,  and  are 
numbered  serially  from  one  up  to  twelve  hundred  and  eighty. 

The  bonds  held  by  complainants  were  sold  before  March  1, 1878,  at  not 
less  than  ninety  cents  on  the  dollar,  and  were  put  in  circulation,  and  com- 
plainants became  the  owners  of  such  of  said  bonds  as  are  specified  in  a 
schedule  annexed  to  the  biU  bond  fide  and  for  a  valuable  consideration, 
and  the  bonds  held  by  complainants  amount  to  $215,000. 

No  mortgage  was  executed  by  the  railroad  company  to  secure  these 
bonds,  the  company  being  advised  by  its  counsel  tha^  no  mortgage  was 
necessary. 

No  interest  has  been  paid  to  the  complainants  on  their  bonds  since  the 
first  day  of  September,  1872,  and  the  railroad  company  is,  and  for  more 
than  two  years  has  been,  insolvent. 

The  railroad  and  its  property  is,  and  for  a  long  time  has  been,  in  the 
possession  and  control  oi  the  defendant  Andrew  J.  Lane,  who  by  virtue  of 
an  appointment  made  in  a  suit  brought  by  Samuel  A.  Stroi^  against  the 
said  railroad  company  in  the  interest  of  certain  persons,  claiming  to  be 
second  mortgage  bondholders  ;  such  suit  is  pending  in  the  circuit  court  of 
the  United  States  for  the  Southern  District  of  Alabama.  The  bonds  on 
which  that  suit  is  based  show  upon  their  face  that  they  are  second  mort- 
gage bonds,  and  that  the  mortgage  by  which  they  are  secured  is  subject  to 
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the  prior  lien  of  the  series  of  1,280  bonds  before  mentioned,  part  of  which 
complainants  hold;  and  the  biU  of  complaint  under  which  said  Lane  holds 
as  receiver  admits  the  prior  lien  of  said  1,280  bonds. 

It  is  charged  that  Lane  at  the  time  of  his  appointment  as  receiver  was, 
and  long  before  had  been,  the  president  of  the  said  railroad  companv,  and 
was  a  lai^  creditor  thereof,  was  interested  as  a  stockholder,  and  as  a  nolder 
of  a  large  nnmber  of  said  secured  mortgage  bonds. 

It  is  alleged  that  the  answer  of  the  railroad  company  to  the  bill  filed  by 
Strong  was  dictated  by  Lane ;  that  he  was  appointed  receiver  on  the  same 
day  the  bill  was  filed ;  that  he  was  authorized  to  take  possession  of  the  road 
and  property  of  the  railroad  company  and  manage  and  run  it ;  and,  on  ap- 
plication to  and  approval  of  the  court,  to  borrow  money  on  his  certificates, 
for  the  purpose  of  repairing  and  running  the  property  of  the  company  ;  that 
on  the  15th  day  of  July,  1872,  he  applied  to  the  court  for  leave  to  borrow 
160,000,  which  was  granted  on  the  19th  of  July,  1872. 

It  is  alleged  that  on  the  81st  of  January,  1878,  he  applied  to  the  court 
for  authority  to  pay  Lehman  Dunn  &  Co.,  bankers,  the  sum  of  $12,202.09, 
which  the  company  paid  to  the  appellant.  Lane  as  receiver  had  over- 
drawn, in  order  to  meet  taxes  and  executions,  which  would  have  stopped 
the  operations  of  the  road,  and  the  court  ordered  him  to  make  the  pay- 
ment out  of  the  earnings  of  the  road. 

The  bill  alleges,  on  information  and  belief,  that  Lane  has  filed  no  re- 
ports or  accounts;  and  that  a  report  made  by  him  to  the  bondholders 
shows  that  he  has  expended  the  money  borrowed  by  authority  of  the 
coart,  for  other  and  different  objects  than  those  authorized  by  the  orders 
of  the  court.  (I  may  say  in  passing  that  I  have  read  the  report  referred 
to,  which  is  alluded  to  in  the  oill  as  Exhibit  No.  5,  and  it  totally  fails  to 
BQstain  {he  allegations  of  the  bill.)  Other  complaints  are  made  of  the 
receiver  Lane,  that  he  has  applied  to  the  court  and  obtained  orders  which 
the  court  ought  not  to  have  granted. 

The  bill  alleges  further  that  the  complainants  cannot  learn  from  the 
report  of  Lane,  the  receiver  already  referred  to,  whether  the  railroad  has 
r^zed  any,  and  if  any  what  net  profits.  It  alleges  that  the  South  & 
North  Alabama  Railroad  Company,  by  petition,  had  itself  made  a  party 
defendant,  and  has  filed  a  cross-bill  in  the  said  suit  of  Samuel  A.  Strong, 
in  which  it  claims  that  it  has  a  first  lien  upon  said  railroad  for  many  thou- 
sand dollars,  but  complainants  aver  that  by  virtue  of  the  laws  of  Alabama, 
under  which  the  bonds  held  by  them  were  indorsed,  their  bonds  are  the 
first  and  best  lien  on  the  road,  complainants  having  purchased  their  bonds 
without  notice  of  any  older  lien. 

It  is  further  alleged,  ^*  that  leave  has  been  obtained  from  Hon.  W.  B. 
Woods,  one  of  the  justices  of  the  circuit  court  of  the  United  States  for 
the  Southern  District  of  Alabama,  to  bring  suit  against  the  said  Andrew 
J.  Lane,  receiver,  in  the  circuit  court  for  the  Midme  District  of  Alabama, 
on  the  claims  of  complainant  hereinbefore  set  forth."  Such  are  the  aver- 
ments of  the  bill. 

The  Montgomery  &  Eufaula  Railroad  Company,  the  South  &  North 
Alabama  Railroad  Company,  the  said  Andrew  J.  Lane,  receiver  as  afore- 
said, and  William  Fowler  and  Thomas  Pullum,  who  are  averred  to  be  the 
trustees  of  the  second  mortgage  executed  by  said  Montgomery  &  Eufaula 
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Railroad  Company,  are  made  defendants  to  the  bill ;  and  the  prayer  of  the 
bill  is,  that  this  court  will  remove  and  take  the  said  railroad  and  all  the 
property  and  assets  of  the  company  and  its  control  and  management  out 
of  the  custody  and  direction  of  the  said  Andrew  J.  Lane  ;  that  complain- 
ants and  all  others  in  similar  rights  with  them,  who  will  come  in  and  con- 
tribute to  the  expenses  of  the  suit,  may  be  subrogated  to  the  lien  and 
rights  of  the  State  of  Alabama  upon  the  property  and  franchise  of  said 
railroad  company,  and  said  lien  established  ana  purchased;  that  the  prop- 
erty and  effects  of  the  said  company  may  be  administered  in  this  court, 
and  said  property  and  assets  and  its  income  and  profits  be  appropriated 
by  sale  or  otherwise  to  the  interest  due  on  the  bonds  held  by  complainants 
and  others  in  similar  right ;  and  that  an  account  may  be  taken  of  the  pro- 
ceedings and  administration  of  said  Lane,  &c.,  and  for  general  relief. 

In  order  to  understand  clearly  the  case  made  by  the  bill,  it  is  necessary 
to  refer  to  the  Act  of  the  State  of  Alabama  of  February  19, 1867,  as  sub- 
sequently amended,  by  virtue  of  which  the  governor  indorsed  the  bonds  of 
the  railroad  company. 

This  act  (sect.  1)  authorizes  and  requires  the  governor  ^  to  indorse  in 
behalf  of  the  state  the  first  mortgage  bonds  of  any  railroad  company  in 
the  state  having  completed  and  equipped  20  continuous  miles  of  railroad, 
at  the  rate  of  $12,000  per  mile,  for  each  section  of  20  miles  so  completed 
and  equipped." 

The  act  further  provides  (sect.  4),  that  the  railroad  company  is  author- 
ized ^^  to  issue  the  bonds  of  the  company  for  such  amount  as  it  may  deter- 
mine, bearing  interest  at  a  rate  not  to  exceed  eight  per  cent,  per  annum, 
the  interest  to  be  paid  semi-annually ;  .  .  •  .  said  bonds  when  mdorsed  by 
the  governor  on  the  part  of  the  state  shall  recite  the  fact  that  they  are 
first  mortgage  bonds,  issued  in  accordance  with  and  upon  the  conditions  of 
this  act;  and  said  first  mortgage  and  bonds  issued  thereon  shall  have 
priority  in  favor  of  the  state  (over)  any  and  all  other  liens  whatever." 
See  Acts  of  Alabama  for  1866,  1867,  p.  680. 

It  is  plain  that  the  theory  of  complainants  is  that  the  governor,  having 
indorsed  their  bonds  in  behalf  of  the  state,  this  act  constitutes  a  statutory 
mortgage  prior  in  equity  to  all  other  claims ;  that  this  mortgage  was  in- 
tended to  secure  the  state  against  its  indorsement,  and  the  bonds  having 
come  to  the  hands  of  complaiimnts  as  bond  fide  holders,  they  are  subro- 
gated to  the  rights  of  the  state,  and  the  lien  of  the  state  enures  to  their 
benefit. 

The  failure  of  the  railroad  company  to  execute  a  trust  deed  on  its  prop- 
erty to  secure  these  bonds  has  placed  the  bondholders  in  this  embarrass- 
ment :  that  there  are  no  trustees  to  represent  their  interest,  and  they  are 
compelled  to  appear  personally  in  any  suit  which  affects  their  interest  in 
the  property. 

Separate  demurrers  have  been  filed  to  the  bill  by  Andrew  J.  Lane,  by 
the  Montgomery  &  Eufaula  Railroad  Company,  and  by  the  South  & 
North  Alabama  Railroad  Company. 

Several  of  the  grounds  of  demurrer  have  been  avoided  by  an  amend- 
ment to  the  bill.  These  it  is  unnecessary  to  notice.  In  examining  the 
remaining  causes  of  demurrer  I  shall  pursue  such  order  as  may  seem  most 
convenient. 
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I  remark  in  the  oatset  that  the  demurrers  are  filed  to  the  whole  bill  and 
not  to  any  specified  parts  of  it.  In  order,  therefore,  to  sustain  the  demur- 
rers the  grounds  alleged  on  some  of  them  must  extend  to  the  whole  bill. 
Those  which  refer  to  or  affect  only  a  part  of  the  bill  cannot  be  a  ground 
for  a  dismissal  of  the  entire  bill. 

The  first  ground  of  demurrer  which  I  shall  notice  is  that  the  State  of 
Alabama  is  not  made  a  party,  and  no  reason  is  given  why  she  is  not 
made  a  party. 

The  state  cannot  be  sued  in  a  court  of  the  United  States.  The  11th 
amendment  to  the  Constitution  of  the  United  States  excludes  the  jurisdic- 
tion. She  cannot  even  by  her  own  consent  be  made  a  party  complainant, 
for  that  would  avert  the  jurisdiction  of  the  court,  the  principal  defendant 
being  a  citizen  of  the  State  of  Alabama.  As  this  is  matter  of  law  and 
public  statute,  of  which  this  court  takes  judicial  notice,  it  was  unnecessary 
to  aver  in  the  bill  the  reason  why  the  state  was  not  made  a  party.  Does 
the  fact  that  the  state  cannot  be  made  a  party  excuse  her  absence  from 
the  suit,. and  can  the  bill  be  maintained  unless  she  is  a  party  ? 

Where  a  state  is  concerned,  the  state  should  be  made  a  party  if  it  can 
be  done  ;  that  it  cannot  be  done  is  a  sufficient  reason  for  the  omission  to 
do  it.  Otbom  V.  The  Bank  of  the  United  States^  9  Wheat.  878  ;  Davi% 
Y.  aray,  16  WaU.  220. 

The  state  is  in  the  position  of  surety  on  these  bonds  on  which  the  suit 
is  barred,  having  received  from  the  railroad  company,  the  principal  debtor, 
indemnity  in  the  form  of  a  statutory  lien  upon  the  property  of  the  rail- 
road company.  The  complainants  hold  tl^e  bonds,  and  ask  a  decree 
against  the  railroad  company  for  the  unpaid  interest  accrued  thereon,  and 
the  sale  of  the  property  pledged  as  security ;  also  relief  is  or  can  be  sought 
against  the  state.  The  state,  it  is  true,  is  interested  in  having  the  pledged 
property  fairly  applied  to  the  extinguishment  of  its  liability,  and  this 
court  will  take  care,  as  it  should,  that  this  is  done.  The  fact  that  the  state 
is  thus  interested  in  the  property  is  no  reason  why  she  must  necessarily  be 
made  a  party  to  a  suit  in  which  no  decree  is  sought  against  her.  The  in- 
dorser  of  a  note  secured  by  a  mortgage  is  not  a  necessary  party  to  a  suit 
to  foreclose  the  mortgage.  If  the  state  has  paid  any  interest  on  these 
bonds,  and  is  thereby  entitled  to  any  part  of  the  proceeds  of  the  mort- 
gaged property,  she  can  propound  her  claim  before  the  master  and  it 
will  be  allowed. 

Suppose  we  tnm  the  complainants  out  of  this  court  because  the  state 
is  not  a  party.  If  they  go  into  the  state  court  they  are  met  by  the  same 
difficulty,  for  the  state  will  not  allow  herself  to  be  sued  in  her  own  courts. 
Can  it  be  possible  that  these  complainants  are  without  remedy  against 
the  railroad  company  because  their  bonds  are  indorsed  by  the  plighted 
faith  of  the  State  of*  Alabama.  It  would  be  a  reproach  to  the  adminis- 
tration of  justice  to  so  bold. 

It  is  set  up  as  another  ground  of  demurrer,  that  as  the  state  cannot 
be  sued  the  complainants  can  be  subrogated  to  the  rights  of  the  state 
nnder  the  statutory  mortgage  which  secures  the  bonds.  The  law  of  sub- 
rogation is  the  creation  of  equity.  It  is  resorted  to  to  prevent  a  failure 
of  justice.  1  Story's  Equity,  §§  327,  638 ;  Mo^eB  v.  Murgatroyd^  1  Johns. 
Chan.  R  119. 
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In  yiew  of  this  fact  it  would  be  a  Strang  proceeding  for  this  court  sit- 
ting as  a  court  of  equity  to  deny  the  right  of  subrogation  in  this  case, 
because  the  state  cannot  be  made  a  party  here  while  she  refuses  to  be  a 
party  elsewhere. 

It  is  next  alleged,  as  a  ground  of  demurrer  to  the  bill,  that  in  fact  there 
is  no  statutory  mortgage  or  lien  upon  the  property  of  the  railroad  com- 
pany to  secure  the  bonds  held  by  complainants,  because  the  governor  had 
no  authority  to  indorse  these  bonds.  His  indorsement  is  therefore  void. 
The  state  incurred  no  obligation  by  reason  of  the  manual  indorsement  of 
the  governor,  and  consequently  no  lien  was  created  thereby  to  indemnify 
the  state.  There  was  no  liability  against  which  the  state  could  be  in- 
demnified. 

This  claim  is  based  on  two  grounds :  (1^  Because  the  statute  authorizes 
only  the  indorsement  of  bonds  bearing  eight  per  cent,  interest,  and  these 
bonds  bear  eight  per  cent,  interest  in  gold ;  and  (2)  Because  the  statute 
authorizes  the  indorsement  of  first  mortgage  bonds  only,  and  the  public 
statutes  of  the  State  of  Alabama  show  that  the  bonds  in  suit  are  not 
first  mortgage  bonds. 

Does  the  fact  that  the  interest  on  the  bonds  is  eight  per  cent,  payable 
in  gold  make  the  interest  greater  than  eight  per  cent.  ?  The  defendants 
claim  that  it  does ;  that  of  necessity  the  agreement  to  pay  in  gold  is  an 
agreement  to  pay  more  than  eight  per  cent,  in  currency.  I  cannot  assent 
to  this.  It  depends  entirely  upon  contingencies,  which,  whether  interest 
in  gold  is  better  than  interest  in  currency,  cannot  be  foreseen.  If  gold 
is  at  a  premium  when  the  interest  falls  due,  then  it  would  take  more 
than  eight  per  cent,  in  current  to  pay  the  interest.  If  it  is  not,  it 
would  just  take  eight  per  cent.  If  gold  was  at  a  discount,  as  under  many 
circumstances  it  might  well  be,  then  eight  per  cent,  in  currency  would 
more  than  pay  the  interest.     Suppose  the  agreement  were  to  pay  eight 

1)er  cent,  in  Demand  Treasury  Notes  of  the  United  States,  which  are  a 
egal  tender,  and  they,  when  the .  interest  was  due,  happened  to  be  at  a 
premium,  as  compared  with  United  States  notes,  also  a  l^al  tender, 
would  that  really  make  the  rate  of  interest  greater  than  eight  per  cent.  ? 

When  the  legislature  authorized  the  indorsement  of  bonds  bearing 
eight  per  cent,  interest,  the  fair  construction  was  that  it  meant  eight  per 
cent,  in  any  l^al  tender  currency  on  which  the  parties  might  agree.  At 
the  time  of  the  passage  of  the  act  ^^  there  were  two  descriptions  of  lawful 
money  in  use  under  the  acts  of  Congress,  in  either  of  which  damages  for 
non-performance  of  contracts,  whether  made  before  or  since  the  passage 
of  the  currency  acts,  might  be  properly  assessed  in  the  absence  of  any  dif- 
ferent understanding  or  agreement  between  the  parties."  Butler  v.  Sor^ 
witz,  7  Wall.  268. 

But  I  place  my  decision  upon  this  point  on  the  ground  that  a  contract 
to  pay  eight  per  cent,  interest  in  gold  is  not  a  contract  to  pay  more  than 
eignt  per  cent.,  because  when  the  interest  falls  due  gold  may  happen  to 
be  at  a  premium. 

This  same  question  substantially  has  been  decided  by  the  supreme 
court  of  the  United  States,  in  Mayor  v.  Tke  City  of  Mriscatine^  8  Wall. 
391.  In  that  case  authority  was  conferred  upon  the  city  of  Muscatine  to 
issue  bonds  bearing  a  rate  of  interest  ^^  not  higher  than  ten  per  cent,  per 
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annum."  The  interest  on  the  bonds  was  made  pkyable  semi-annually. 
This  method  of  payment  increased  the  burden  on  the  city,  and  was  an 
advantage  to  the  landholder.  It,  in  fact,  and  under  all  circumstances, 
amounted  to  a  higher  rate  of  interest  than  ten  per  cent,  per  annum.  It 
was  objected  that  by  issuing  such  bonds  the  authority  conferred  upon  the 
city  was  transcended,  and  a  usurious  rate  agreed  to  be  paid,  but  the 
supreme  court  held  otherwise,  and  sustained  the  bonds. 

I  am  of  opinion,  therefore,  that  the  governor  was  not  precluded  by  the 
law  from  indorsing  the  bonds  because  the  interest  was  payable  in  gold. 

The  second  ground,  upon  which  it  is  claimed  that  the  governor  was 
without  authority  to  indorse  the  bonds,  is  that  there  was  a  prior  mortgage 
upon  the  railroad  company's  property,  and  the  bonds  indorsed  could  not, 
therefore,  be  fii-st  mortgage  bonds. 

Let  us  concede,  what  defendants  claim,  that  there  was  a  prior  mortgage 
on  the  road  at  the  date  of  these  bonds.  Were  the  holders  of  the  bonds 
ander  the  necessity  of  taking  notice  of  that  fact,  and  does  the  fact  make 
the  bonds  void  in  the  hands  of  a  bond  fide  holder  for  value  ? 

If  the  governor  was  without  any  authority  to  indorse  any  bonds,  his  in- 
dorsement would  be  void.  If  the  law  authorized  him  to  indorse  the  bonds 
of  the  A.  &  C.  Railroad,  and  he  undertook  to  indorse  the  bonds  of  the 
South  &  North  Alabama  Railroad,  his  indorsement  would  be  void.  But 
in  this  case  there  is  no  dispute  that  the  law  authorized  him  to  indorse  the 
bonds  of  the  Montgomery  &  Eufaula  Railroad,  on  the  conditions  that 
there  should  be  completed,  and  equipped  20  miles  of  road  before  any  in- 
dorsement, and  that  the  indorsement  should  not  exceed  $16,000  per  mile 
of  completed  railroad,  and  that  the  bonds  indorsed  should  be  first  mort- 
gage bonds.  The  authority  of  the  governor  to  indorse  such  bonds  on  such 
conditions  is  not  disputed.  Now,  suppose  the  governor  indorses  bonds 
of  a  railroad  company  before  20  miles  of  its  road  are  completed  and 
equipped,  or  indorses  the  bonds  at  a  rate  greater  than  f  16,000  per  mile, 
are  the  bonds  on  that  account  void  in  the  hands  of  a  bondholder?  Clearly 
not.  The  unbroken  authority  of  cases  decided  by  the  supreme  court  of 
the  United  States  is  to  the  effect  that  such  bonds  are  valid.  Knowles  v. 
Arpinwally  21  How.  639 ;  Mercer  Co.  v.  Sacketty  1  Wall.  83 ;  Mayor  v. 
Muscatine^  lb.  384. 

In  the  case  last  cited  the  supreme  court  says,  ^'  that  if  the  legal  au- 
thority was  sufficiently  comprehensive,  a  bond  fide  holder  for  value  has 
the  right  to  presume  that  all  precedent  requirements  have  been  complied 
with.'*    See,  also,  Grand  Chute  v.  Winegur^  13  Wall.  355. 

Biit  do  these  authorities  cover  the  case  where  an  indorsement  is  author- 
ized of  first  mortgage  bonds,  and  the  governor  indorses  bonds  of  a  railroad 
company  whose  property  is  subject  to  a  prior  mortgage?  After  some 
hesitation  I  have  come  to  the  conclusion  that  they  do. 

Unquestionably  the  duty  is  imposed  on  the  governor  by  the  Internal 
Improvement  Act,  as  subsequently  amended  (Acts  of  1866, 1867,  p.  686), 
to  decide  whether  the  conditions  precedent  to  the  indorsement  have  been 
complied  with.  "When  any  railroad  company,"  says  the  law,  "shall  have 
finished,  completed,  and  equipped  20  continuous  miles  of  road,  it  shall  be 
the  duty  of  the  governor,  and  he  is  hereby  required,  to  indorse  on  the  part 
of  the  state  the  first  mortgage  bonds  of  said  railroad  company  to  the 
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extent  of  $16,000  per  mile,"  &c.  It  is  as  much  his  duty  to  ascertain 
that  the  bonds  to  be  indorsed  by  him  are  first  mortga^  bonds,  as  it  is  to 
ascertain  that  20  miles  of  the  railroad  have  been  completed  and  equipped. 
These  conditions  stand  on  precisely  the  same  ground,  namely,  tiiat  the 
security  of  the  state  for  its  indorsement  may  be  sufficient. 

The  law  not  only  makes  it  the  duty,  but  gives  the  governor  the  author- 
ity, to  determine  these  facts,  and  having  determined  them,  to  indorse  the 
bonds.  The  legal  authority  to  make  the  indorsement  is  sufficiently  com- 
prehensive to  include  the  indorsement  of  the  bonds  in  question ;  and  the 
governor  having  placed  his  indorsement  upon  the  bonds  and  certified  in 
the  indorsement  itself  that  it  was  made  in  pursuance  of  the  act  of  the  leg- 
islature, I  think  a  bond  fide  holder  has  the  right  to  presume  that  all  prec- 
edent requirements  have  been  complied  with,  and  that  there  are  no  prior 
liens  upon  the  railroad ;  and,  so  f^  as  he  is  concerned,  this  presumption 
cannot  DC  rebutted. 

But  defendants  say  that  the  holders  of  these  bonds  are  bound  to  take 
notice  of  what  is  contained  in  the  statutes  of  the  State  of  Alabama,  and 
that  the  Act  approved  December  80, 1868  (Laws  of  1868,  p.  497),  en- 
titled An  act  to  authorize  the  governor  to  indorse  the  bonds  of  the  Mont- 
gomery &  Eufaula  Railroad  Company,  under  the  Act  of  19th  of  February, 
1867,  and  its  amendments,  shows  upon  its  face  that  the  bonds  of  the  rail- 
road company  were  not  first  mortgage  bonds.  This  act  declares,  ^^  That 
the  governor  of  this  state  be,  and  ne  is  hereby,  authorized  to  indorse  the 
bonds  of  the  Montgomery  &  Eufaula  Railroad  Company,  to  the  extent  au- 
thorized by  the  act  to  establish  a  system  of  internal  improvements  in  the 
State  of  Alabama,  passed  and  approved  February  19,  1867,  and  the 
amendments  made  to  said  act,  notwithstanding  the  indebtedness  of  said 
•company  to  the  State  of  Alabama  for  $30,000,  and  the  mortgage  made  by 
said  company  to  the  state  under  the  Act  approved  17th  February,  1866. 
Provided,  that  all  sums  of  money  which  have  been  heretofore  advanced  by 
the  State  of  Alabama,  by  the  indorsement  of  bonds  hitherto,  shall  be  reck- 
oned and  regarded  as  so  much  of  the  amoimt  authorized  to  be  extended 
to  said  road  by  the  authority  of  this  act." 

If  this  is  a  valid  enactment  it  covers  completely  any  want  of  authority 
in  the  governor  to  indorse  the  bonds  of  the  railroad  company  by  reason 
of  a  prior  mortgage.  It  is  a  ratification  of  his  indorsement,  and  makes  it 
good  and  valid  in  aU  respects:  this  is  conceded.  But  the  defendants  say 
it  was  not  passed  by  the  number  of  votes  required  by  the  Constitution  of 
the  state  for  the  passage  of  such  an  act,  and  that  the  journals  of  the  leg- 
islature show  the  fact;  that  it  is  therefore  null  and  void,  and  no  law 
at  all. 

If  this  position  be  true,  what  becomes  of  the  claim,  that  the  bondholders 
were  bound  to  take  notice  of  its  contents.  If  it  is  no  law,  it  is  not  con- 
structive notice  to  anybody  of  anything.  It  is  without  effect,  to  all 
intents  and  purposes.  It  cannot  be  said  that  a  bondholder  in  Europe  or 
New  York  is  bound  by  constructive  notice  of  an  act  that  never  passed 
the  legislature,  but  which  by  some  mistake  of  the  printer,  or  some  one 
else,  found  its  way  among  the  published  acts  of  the  state. 

I  am  of  opinion,  therefore,  that  the  bonds  of  the  Montgomeiy  &  Eufaula 
Railroad  Company  in  the  hands  of  b<yad  fide  holders  are  vaud,  that  the 
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indorsement  of  the  governor  is  valid,  and  that  by  said  indorsement  the 
state  acquired  a  valid  lien  upon  said  railroad  property,  superior  to  all 
other  liens,  unless  it  be  that  of  the  South  &  North  Alabama  Railroad 
Company.  Whether  the  lien  of  complainants  is  better  than  that  of  the 
South  &  North  Kailroad  Company  it  is  not  now  necessary  to  decide. 

I  have  noticed  all  the  grounds  of  demurrer  which  go  to  the  entire  bill, 
and  am  of  opinion  that  none  of  them  are  well  taken,  and  the  demurrer 
must  therefore  be  overruled. 

A  question,  raised  by  one  of  the  grounds  of  demurrer  and  much  discussed 
daring  the  argument,  was  whether  this  court  would,  if  the  bill  was  sus- 
tained, appoint  a  receiver  to  take  possession  of  the  property  of  the  defend- 
ant railroad  company,  according  to  the  prayer  of  the  bill. 

It  seems  to  me  that  there  can  be  but  one  answer  to  this  question.  It 
appears  from  the  bill  that  a  suit  to  foreclose  the  second  mortgage,  executed 
hy  the  defendant  railroad  company,  is  now  pending  in  the  United  States 
dreait  court  for  the  Southern  District  of  Alabama ;  and  that  in  that  case 
the  defendant  Lane  has  been  appointed  receiver,  that  he  has  taken  posses- 
sion of  all  the  mortgaged  property,  and  is  administering  it  under  the  order 
and  directions  of  that  court. 

If  there  are  any  adjudged  cases  which  would  authorize  this  court  to  in- 
terfere with  the  possession  of  a  receiver  appointed  by  another  court  hav- 
ing jurisdiction,  and  who  is  in  actual  possession  of  the  property,  they  have 
never  fallen  under  my  observation.  The  authorities  all  sustain  the  con- 
trary doctrine.  Smith  v.  Mclver^  9  Wheat.  532 ;  Williams  v.  Benedict^ 
8  How.  107  ;  Wiswell  v.  Sammon^  14  How.  62  ;  Taylor  v.  Carryly  20 
How.  583 ;  Mellet  v.  Dexter^  1  Curt.  178 ;  Ala.  i-  Chattanooga  R.  M. 
Co.  V.  Jones,  7  Bank.  Reg.  381 ;  Memphis  City  v.  Bean,  8  Wall.  64. 

These  authorities  show  that  a  question,  which  is  pending  in  one  court  of 
competent  jurisdiction,  cannot  be  raised  and  agitated  in  another  court ; 
much  less  can  one  court  assume  to  take  possession  of  and  administer  prop- 
erty which  is  in  the  possession  of  another  court  and  in  course  of  adminis- 
tration by  it.  Nor  is  the  case  for  the  appointment  of  a  receiver  by  this 
court  aided  by  the  leave  granted  to  complainants  by  a  judge  of  the  court, 
when  the  other  suit  is  pending  to  sue  the  receiver  appointed  in  such  other 
suit.  It  is  dear  the  leave  given  did  not  contemplate  such  a  proceeding  as 
the  removal  of  that  receiver  by  this  court.  No  court  or  judge  would  be 
authorized  to  grant  such  a  leave  ex  parte,  and  thus  dispose  of  valuable 
rights  and  advantages  of  other  parties,  without  giving  them  at  least  their 
day  in  court. 

There  are  no  averments  in  the  bill  which  would  justify  the  court  which 
appointed  Lane  receiver  in  removing  him  from  his  trust.  And  no  matter 
what  showing  the  complainants  may  be  able  to  make  as  to  the  incompe- 
tency, unfitness,  or  dishonesty  of  the  receiver,  this  court  cannot  act.  That 
showing  must  be  made  to  the  court  which  appointed  him,  and  it  must  be 
asked  to  remove  him.  If  these  complainants  are  not  satisfied  with  the 
manner  in  which  the  suit  and  proceedings  of  Strong  v.  The  Railroad  Co. 
are  conducted  in  the  United  States  circuit  court  for  the  Southern  District  of 
Alabama,  they  must  become,  if  they  can,  parties  to  that  suit,  and  make  their 
complaints  to  that  court.  This  court  does  not  sit  to  revise  or  review  the 
proceedings  of  that  court.     Any  motion,  therefore,  to  appoint  a  receiver 
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in  this  case,  while  the  property  to  be  administered  is  in  the  possession  of  a 
receiver  appointed  by  another  court,  must  be  oyerruled,  and  this  court  can 
entertain  no  motion  to  remove  or  otherwise  interfere  with  a  receiver  ap- 
pointed by  another  court. 

I  add  a  few  words  in  regard  to  the  relations  which  the  two  cases  referred 
to  bear  to  each  other.  That  suit  was  commenced  by  the  holders  of  second 
mortgage  bonds.  They  did  not  see  fit  to  make  the  holders  of  the  first 
mortgage  bonds  parties,  nor  was  it  necessary  for  them  to  do  so.  Calvert 
on  Parties,  13,  14 ;  Story's  Eq.  PL  §  198.  They  have  the  right  to  pro- 
ceed to  a  decree  and  sell  the  mortgaged  property,  but  the  sale  must  neces- 
sarily be  made  subject  to  the  lien  of  the  first  mortgage  bonds.  The  hold- 
ers of  these  bonds  are  not  parties,  and  can  only  be  made  parties  by  service 
of  process  or  voluntary  appearance.  No  general  notice  calling  on  them 
to  present  their  claims  will  make  them  parties  or  bind  them.  If  they 
were  represented  in  the  case  by  trustees,  then  a  notice  calling  upon  them 
to  present  their  bonds  before  the  master  would  be  binding.  But  they 
are  in  no  way  represented  in  that  suit.  Their  rights  cannot  therefore  be 
affected  by  any  decree  in  that  case.  Campbell  v.  The  Railroad  Co,  1 
Woods,  868. 

They  have  the  same  right  to  commence  suit  in  this  mortgage  as  the 
holders  of  second  mortgage  bonds  have  in  theirs.  But  as  the  latter  have 
commenced  their  suit  first  and  have  first  obtained  possession  of  the  mort- 
gaged property,  the  suit  of  the  first  mortgage  bondholders  cannot  be 
allowed  to  interfere  with  the  suit  of  the  second  mortgage  bondholders. 
They  can  only  interfere  by  being  admitted  as  parties  in  that  suit. 

When  the  suit  of  the  second  mortgage  bondholders  has  ripened  into 
a  decree  of  sale  and  the  property  has  been  sold,  the  first  mortgage  hold- 
ers may  then  proceed  in  their  suit  to  subject  the  property  again  to  sale 
to  satisfy  their  lien.  But  not  till  the  proceedings  in  the  first  suit  have 
so  resulted  that  the  property  is  no  longer  in  the  possession  of  the  court 
through  its  receiver,  can  any  other  court  or  parties  interfere  with  it. 


SUPBEMQ  COURT  OF  THE  UNITED  STATES. 

[OCTOBEE  Tebm,  1876.] 

CONSTITUTIONAL  LAW.  —  BBGULATION  OF  COMMEBGB.  —  LICBNSB  TAX. 

WELTON  V.  THE  STATE  OF  MISSOUEL 

1.  A  license  tax  required  for  the  sale  of  goods  is  in  effect  a  tax  upon  the  goods  them- 
selyes. 

2.  A  statute  of  Missouri  which  requires  the  payment  of  a  license  tax  from  persons  who 
deal  in  Uie  sale  of  goods,  wares,  and  merchandise  which  are  not  the  growth,  produce, 
or  manufacture  of  uie  state,  by  going  from  place  to  place  to  sell  the  same  in  tLe  state, 
and  requires  no  such  license  tax  from  persons  selling  in  a  similar  way  goods  wliicli 
are  the  growth,  produce,  or  manufacture  of  the  state,  is  in  conflict  with  the  power 
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Tested  in  CongreBs  to  regulate  commerce  with  foreign  nations  and  among  the  seTeral 
states. 

S.  That  power  was  vested  in  Congress  to  insure  uniformity  of  commercial  regulation 
against  discriminating  state  leeisuttion.  It  covers  property  which  is  transported  as  an 
article  of  commerce  from  foreign  countries,  or  among  the  states,  from  hostile  or  inter- 
fering state  legislation  until  it  has  mingled  with  and  become  a  part  of  the  general 
property  of  the  country,  and  protects  it  eyen  after  it  has  entered  a  state  from  any 
burdens  imposed  by  reason  of  its  foreign  origin. 

1.  The  inaction  of  Congress  in  prescribing  rules  to  gorem  inter-state  commerce  is 
equivalent  to  its  declaration  that  such  commerce  shall  be  free  from  any  reftrictions. 

In  error  to  the  sapreme  court  of  Miseoori. 

Mr.  Justice  Fibij>  delivered  the  opiniou  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  supreme  court  of 
Missouri,  and  involves  a  consideration  of  the  validity  of  a  statute  of  that 
state  discriminating  in  favor  of  goods,  wares,  and  merchandise  which  are 
the  growth,  product,  or  manufacture  of  the  state,  and  against  those  which 
are  the  growth,  product,  or  manufacture  of  other  states  or  countries,  in 
the  conditions  upon  which  their  sale  can  be  made  by  travellinfir  dealers. 
The  plaintiff  in  Vrror  waa  a  dealer  in  sewing-machini  which  we%  manu- 
factured  without  the  State  of  Missouri,  and  went  from  place  to  place  in 
the  state  selling  them  without  a  license  for  that  purpose.  For  this  offence 
he  was  indicted  and  convicted  in  one  of  the  circuit  courts  of  the  state,  and 
was  sentenced  to  pay  a  fine  of  fifty  dollars,  and  to  be  committed  until  the 
same  was  paid.  On  appeal  to  the  supreme  court  of  the  state  the  judgment 
was  afl&rmed. 

The  statute  under  which  the  conviction  was  had  declares  that  whoever 
deals  in  the  sale  of  goods,  wares,  or  merchandise,  except  books,  charts, 
maps,  and  stationery,  which  are  not  the  growth,  produce,  or  manufacture  of 
the  state,  by  going  from  place  to  place  to  sell  the  same,  shall  be  deemed 
a  pedler ;  and  then  enacts  that  no  person  shall  deal  as  a  pedler  without  a 
license,  and  prescribes  the  rates  of  charge  for  the  licenses,  these  varying 
according  to  the  manner  in  which  the  business  is  conducted,  whether  by 
the  party  carrying  the  goods  himself  on  foot,or  by  the  use  of  beasts  of  bur- 
den, or  by  carts  or  other  land  carriage,  or  by  boats  or  other  river  vessels. 
Penalties  are  imposed  for  dealing  without  the  license  prescribed.  No  li- 
cense is  required  for  selling  in  a  similar  way— by  going  from  place  to 
place  in  the  state  —  goods  which  are  the  growth,  product,  or  manufac- 
ture of  the  state.. 

The  license  charge  exacted  is  sought  to  be  maintained  as  a  tax  upon  a 
calling.  It  was  hcSd  to  be  such  a  tax  by  the  supreme  court  of  the  state  ; 
a  calling,  says  the  court,  which  is  limited  to  the  sale  of  merchandise  not 
the  erowth  or  product  of  the  state. 

The  general  power  of  the  state  to  impose  taxes  in  the  way  of  licenses 
upon  all  pursuits  and  occupations  within  its  limits  is  admitted,  but,  like 
all  other  powers,  must  be  exercised  in  subordination  to  the  requirements 
of  the  federal  Constitution.  Where  the  business  or  occupation  consists 
ui  the  sale  of  goods,  the  license  tax  required  for  its  pursuit  is  in  effect 
a  tax  upon  the  goods  themselves.  If  such  a  tax  be  within  the  power  of 
the  state  to  levy,  it  matters  not  whether  it  be  raised  directly  n:om  the 
goods,  or  indirectly  from  them  through  the  license  to  the  dealer.  But  if 
such  tax  conflict  with  any  power  vested  in  Congress  by  the  Constitution 
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of  the  United  States,  it  will  not  be  any  the  less  invalid  because  enforced 
through  the  form  of  a  personal  license. 

In  the  case  of  Brown  v.  Maryl<md^  12  Wheat.  425,  444,  the  question 
arose  whether  an  act  of  the  Legislature  of  Maryland  requiring  importers 
of  foreign  goods  to  pay  the  state  a  license  tax  before  selling  them  in  the 
form  and  condition  in  which  they  were  imported,  was  valid  and  constitu- 
tional. It  was  contended  that  the  tax  was  not  imposed  on  the  importation 
of  foreign  goods,  but  upon  the  trade  and  occupation  of  selling  such  goods 
by  wholesale .  after  they  were  imported.  It  was  a  tax,  said  the  counsel, 
upon  the  profession  or  trade  of  the  party  when  that  trade  was  carried  on 
within  the  state,  and  was  laid  upon  the  same  principle  with  the  usual 
taxes  upon  retailers,  or  inn-keepers,  or  hawkers  and  pedlers,  or  upon  any 
other  trade  exercised  within  the  state.  But  the  court,  in  its  decision,  re- 
plied that  it  was  impossible  to  conceal  the  fact  that  this  mode  of  taxation 
was  only  varying  the  form  without  varying  the  substance,  that  a  tax  on 
the  occupation  of  an  importer  was  a  tax  on  importation,  and  must  add  to 
the  price  of  the  article  and  be  paid  by  the  consumer  or  by  the  importer 
himself  in  like  manner  as  a  direct  duty  on  the  article  itself.  Treating  the 
exaction  of  the  license  tax  from  the  importer  as  a  tax  on  the  goods  im- 
ported, the  court  held  that  the  act  of  Maryland  was  in  conflict  with  the 
Constitution  ;  with  the  clause  prohibiting  a  state,  without  the  consent  of 
Congress,  from  laying  any  impost  or  duty  on  imports  or  exports,  and  with 
the  clause  investing  Congress  with  the  power  to  regulate  commerce  with 
foreign  nations. 

So,  in  like  manner,  the  license  tax  exacted  by  the  State  of  Missouri 
from  dealers  in  goods  which  are  not  the  product  or  manufacture  of  the 
state,  before  they  can  be  sold  from  place  to  place  within  the  state,  must 
be  regarded  as  a  tax  upon  such  goods  themselves.  And  the  question 
presented  is,  whether  legislation  thus  discriminating  against  the  products 
of  other  states,  in  the  conditions  of  their  sale  by  a  certain  class  of  dealers, 
is  valid  imder  the  Constitution  of  the  United  States.  It  was  contended 
in  the  state  courts,  and  it  is  urged  here,  that  this  l^slation  violates  that 
clause  of  the  Constitution  which  declares  that  Congress  shall  have  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the  several 
states.  The  power  to  regulate,  conferred  by  that  clause  upon  Congress, 
is  one  without  limitation ;  and  to  regulate  commerce  is  to  prescribe  rules 
by  which  it  shall  be  governed,  that  is,  the  conditions  upon  which  it  shall 
be  conducted ;  to  determine  how  far  it  shall  be  free  and  untrammelled ; 
how  far  it  shall  be  burdened  by  duties  and  imposts,  and  how  far  it  shall 
be  prohibited. 

Commerce  is  a  term  of  the  lai^est  import ;  it  comprehends  intercourse 
for  the  purposes  of  trade  in  any  and  all  its  forms,  including  the  trans- 
portation, purchase,  sale,  and  exchange  of  commodities  between  the  citi- 
zens of  our  country  and  the  citizens  or  subjects  of  other  countries,  and 
between  the  citizens  of  different  states.  The  power  to  r^ulate  it  em- 
braces all  the  instruments  by  which  such  commerce  mav  be  conducted. 
So  far  as  some  of  these  instruments  are  concerned,  and  some  subjects 
which  are  local  in  their  operation,  it  has  been  held  that  the  states  may 
provide  regulations  until  Congress  acts  with  reference  to  them.  But 
where  the  subject  to  which  the  power  applies  is  national  in  its  character. 
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or  of  sach  a  nature  as  to  admit  of  anif ormity  of  regulation,  the  power  is 
exclusive  of  all  state  authority. 

It  will  not  be  denied  that  that  portion  of  commerce  with  foreign  coun- 
tries and  between  the  states,  whidi  consists  in  the  transportation  and  ex- 
change of  commodities,  is  of  national  importance  and  admits  and  requires 
uniformity  of  regulation.  The  very  object  of  investing  this  power  in  the 
general  government  was  to  insure  this  uniformity  against  discriminating 
state  legislation.  The  depressed  condition  of  commerce  and  the  obstacles 
to  its  growth  previous  to  the  adoption  of  the  Constitution,  from  the 
want  of  some  single  controlling  authority,  has  been  frequently  referred 
to  by  this  court  in  commenting  upon  the  power  in  question.  ^^  It  was 
regulated,"  says  Chief  Justice  Marshall,  in  delivering  the  opinion  in 
Brawn  v.  Maryland^  9upra^  ^^  by  foreign  nations  with  a  single  view  to 
dieir  own  interests,  and  our  disunited  efforts  to  counteract  their  restric- 
tions were  rendered  impotent  by  want  of  combination.  Congress,  indeed, 
possessed  the  power  of  making  treaties,  but  the  inability  oi  the  federal 
eovemment  to  enforce  them  became  so  apparent  as  to  render  that  power 
in  a  great  degree  useless.  Those  who  felt  the  injury  arising  from  this 
state  of  things,  and  those  who  were  capable  of  estimating  the  mfluence  of 
commerce  on  the  prosperity  of  nations,  perceived  the  necessity  of  giving 
the  control  over  this  important  subject  to  a  single  government.  It  may 
be  doubted  whether  any  of  the  evils  proceeding  from  the  feebleness  of 
the  federal  government  contributed  more  to  that  great  revolution  which 
introduced  the  present  system,  than  the  deep  and  general  conviction  that 
commerce  ought  to  be  regulated  by  Congress."     12  Wheat.  446. 

The  power  which  insures  uniformity  of  commercial  regulation  must 
cover  the  property  which  is  transported  as  an  article  of  commerce  from 
hostile  or  interfering  legislation  until  it  has  mingled  with  and  become  a 
part  of  the  general  property  of  the  country,  and  subjected  like  it  to  sim- 
ilar protection,  and  to  no  greater  burdens.  If  at  any  time  before  it  has 
thus  become  incorporated  into  the  mass  of  property  of  the  state  or  nation, 
it  can  be  subjected  to  any  restrictions  by  state  legislation,  the  object  of 
investing  the  control  in  Congress  may  be  entirely  defeated.  If  Missouri 
can  require  a  license  tax  for  the  sale  by  travelling  dealers  of  goods  which 
are  the  growth,  product,  or  manufacture  of  other  states  or  countries,  it 
may  require  such  license  tax  as  a  condition  of  their  sale  from  ordinary 
merchants,  and  the  amount  of  the  tax  will  be  a  matter  resting  exclusively 
m  its  discretion. 

The  power  of  the  state  to  exact  a  license  tax  of  any  amount  being  ad- 
mitted, no  authority  would  remain  in  the  United  States  or  in  this  court 
to  control  its  action,  however  unreasonable  or  oppressive.  Imposts  oper- 
ating as  an  absolute  exclusion  of  the  goods  would  be  possible,  and  all  the 
evils  of  discriminating  state  legislation,  favorable  to  the  interests  of  one 
state  and  injurious  to  the  interests  of  other  states  and  countries,  which 
existed  previous  to  the  adoption  of  the  Constitution,  might  follow,  and  the 
experience  of  the  last  fifteen  years  shows  would  follow,  from  the  action  of 
some  of  the  states. 

There  is  a  difficulty,  it  is  true,  in  all  cases  of  this  character,  in  drawing 
the  line  precisely  where  the  commercial  power  of  Congress  ends  and  the 
power  of  the  state  b^ns.     A  similar  difficulty  was  felt  by  this  court  in 
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Brawn  v.  Maryland^  in  drawing  the  line  of  distinction  between  the  restrio- 
tion  upon  the  power  of  the  states  to  lay  a  duty  on  imports  and  their  ac- 
knowledged power  to  tax  persons  and  property ;  but  the  court  observed 
that,  though  the  two  were  quite  distinguishable  when  they  did  not  ap- 
proach each  other,  yet,  like  the  intervening  colors  between  white  and 
black,  approached  so  nearly  as  to  perplex  the  understanding,  as  colors 
perplexed  the  vision  in  marking  the  distinction  between  them,  yet  that 
the  distinction  existed  and  must  be  marked  as  the  cases  arose.  And  the 
court,  after  observing  that  it  might  be  premature  to  state  any  rule  as  be* 
ing  universal  in  its  application,  held  that  when  the  importer  had  so  acted 
upon  the  thing  imported  that  it  had  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  country,  it  had  lost  its  distinctive  charac- 
acter  as  an  import  and  become  subject  to  the  taxing  power  of  the  state ; 
but  that  while  remaining  the  property  of  the  importer,  in  his  warehouse 
in  the  original  form  and  package  in  which  it  was  imported,  the  tax  upon 
it  was  plainly  a  duty  on  imports,  prohibited  by  the  Constitution. 

Following  the  guarded  language  of  the  court  in  that  case  we  observe 
here,  as  was  observed  there,  that  it  would  be  premature  to  state  any  rule 
which  would  be  universal  in  its  application  to  determine  when  the  com- 
mercial power  of  the  federal  government  over  a  commodity  has  ceased 
and  the  power  of  the  state  has  commenced.  It  is  sufficient  to  hold  now 
that  the  commercial  power  continues  until  the  commodity  has  ceased  to 
be  the  subject  of  discriminating  legislation  by  reason  of  its  foreign  charac- 
ter. That  power  protects  it,  even  after  it  has  entered  the  state,  from  any 
burdens  imposed  by  reason  of  its  foreign  origin.  The  act  of  Missouri  en- 
croaches upon  this  power  in  this  respect,  and  is,  therefore,  in  our  judg- 
ment, unconstitutional  and  void. 

The  fact  that  Congress  has  not  seen  fit  to  prescribe  any  specific  rules  to 
govern  inter-state  commerce  does  not  affect  the  question.  Its  inaction  on 
this  subject,  when  considered  with  reference  to  its  legislation  with  respect 
to  foreign  commerce,  is  equivalent  to  a  declaration  that  inter-state  com- 
merce shall  be  free  and  untrammelled.  As  the  main  object  of  that  com- 
merce is  the  sale  and  exchange  of  commodities,  the  policy  thus  established 
would  be  defeated  by  discriminating  legislation  like  that  of  Missouri. 

The  views  here  expressed  are  not  only  supported  by  the  case  of  Brown 
V.  Maryland^  already  cited,  but  also  by  the  case  of  Woodruff  v.  Parham^ 
reported  in  Uie  8th  of  Wallace,  and  the  case  of  the  State  Freight  Tclx^  re- 
ported in  the  15th  of  Wallace.  In  the  case  of  Woodruff  v.  Parham^  Mr. 
Justice  Miller,  speaking  for  the  court,  after  observing  with  respect  to  the 
law  of  Alabama  then  under  consideration,  that  there  was  no  attempt  to 
discriminate  injuriously  against  the  products  of  other  states  or  the  rights 
of  their  citizens,  and  the  case  was  not,  therefore,  an  attempt  to  fetter 
commerce  among  the  states,  or  to  deprive  the  citizens  of  other  states  of 
any  privilege  or  immunity,  said:  ^^But  a  law  having  such  operation 
would,  in  our  opinion,  be  an  infringement  of  the  provisions  of  the  Consti- 
tution which  relate  to  those  subjects,  and,  therefore,  void." 

The  judgment  of  the  supreme  court  of  the  State  of  MiBSouri  must  be 
reversed  and  the  cause  remanded,  with  directions  to  enter  a  judgment  re- 
versing the  judgment  of  the  circuit  court  and  directing  that  court  to  dis- 
charge the  defendant  from  imprisonment  and  suffer  him  to  depart  without 
day. 
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SUFBBMB  COUBT  OF  THB  UNITBD  STATES. 

JUDGMENT  WHEBE  APPEABANCE  HAS  BEEN  ENTEBED  BT  ONE  PABT- 
NEB  FOB  HIMBBI.V  AND  OTHEB  PABTNEBS,  AFTEB  DISSOLUTION  OF 
FIBM.  —  INVALIDITY  OF  JUDGMENT  BASED  UPON  SUCH  APPEABANCE. 

HALL  V.  LANNING. 

After  the  dissolution  of  a  copartnership,  one  of  the  partners,  in  a  suit  brought  against 
the  firm,  has  no  authority  to  enter  an  appearance  tor  other  partners  who  do  not  reside 
in  the  state  where  suit  is  brought  and  have  not  been  served  with  process. 

And  a  judgment  against  all  the  partners  formd  upon  such  an  appearance  may  be  ques- 
tioned by  those  not  serred  wiui  process  in  a  suit  brought  thereon  in  another  state. 

In  error  to  the  circuit  court  of  the  United  States  for  the  Northern 
District  of  Illiiiois. 

Mr.  Justice  Bbadley  delivered  the  opinion  of  the  court* 

This-was  an  action  of  debt  brought  on  a  judgment  rendered  in  New 
York  against  the  plaintiffs  in  error.  One  of  diem,  Lybrand,  pleaded  sep- 
arately nid  tiel  record^  and  seyeral  special  pleas  questioning  the  validity 
of  the  judgment  as  against  him  for  want  of  jurisdiction  over  his  person. 
On  the  trial  the  plaintiff  simply  gave  in  evidence  the  record  of  the  judg- 
ment recovered  in  New  York,  which  showed  that  an  attorney  had  ap- 
peared and  put  in  an  answer  for  both  defendants,  who  were  sued  as  part- 
ners. The  answer  admitted  the  partnership,  but  set  up  various  matters 
of  defence.  The  cause  was  referred  and  jud^ent  given  for  the  plaintiffs. 
This  was  the  substance  of  the  New  York  record.  The  plaintiffs  gave  no 
farther  evidence. 

Lybrand  then  offered  to  prove  that  he,  Lybrand,  never  was  a  resident 
or  citizen  of  the  State  of  New  York ;  and  that  he  had  not  been  within  said 
State  of  New  York  at  any  time  since,  nor  for  a  long  time  before,  the  com- 
mencement of  the  suit  in  which  the  judgment  was  rendered,  upon  which 
the  plaintiff  in  this  case  brought  suit ;  and  that  he  never  had  any  sum- 
mons, process,  notice,  citation,  or  notice  of  any  kind,  either  actual  or  con- 
stmctive,  ever  given  or  served  upon  him ;  and  that  he  never  authorized 
any  attorney  or  any  other  person  to  appear  for  him  ;  and  that  no  one  ever 
had  any  authority  to  appear  for  him  in  said  suit  in  the  State  of  New  York, 
or  to  enter  his  appearance  therein,  nor  did  he  ever  authorize  any  one  to 
employ  an  attorney  to  appear  for  him  in  the  action  in  which  said  judg- 
ment was  entered ;  and  that  he  never  entered  his  appearance  therein  in 
person ;  and  that  he  knew  nothing  of  the  pendency  of  said  suit  in  the  said 
State  of  New  York  until  the  commencement  of  the  present  suit  in  this 
oonrt ;  that  said  Lybrand  was  a  partner  in  business  with  said  J.  Sher- 
man Hall  at  the  time  the  transaction  occurred  upon  which  the  plaintiffs 
brought  suit  in  New  York,  though  said  partnership  had  been  dissolved  and 
due  notice  thereof  published  some  six  months  prior  to  the  commencement 
of  said  suit  in  New  York. 

This  evidence  being  objected  to,  was  overruled  by  the  court,  which  in- 
structed the  jury  as  follows :  ^^  That  the  record  introduced  in  evidence  by 
the  plaintiffs  was  conclusive  eVidence  for  the  plaintiffs  to  maintain  the  is- 
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sues  submitted  to  the  jury  by  the  pleadings,  and  that  they  should  return 
a  verdict  for  the  plaintiffs  and  against  bow  defendants." 

A  bill  of  exceptions  being  taken  to  this  ruling,  the  matter  is  brought 
here  on  writ  of  error. 

The  question  to  be  decided,  therefore,  is,  whether,  after  the  dissolution 
of  a  copartnership,  one  of  the  partners  in  a  suit  brought  against  the  firm 
has  authority  to  enter  an  appearance  for  the  other  partners  who  do  not 
reside  in  the  state  where  the  suit  is  brought  and  have  not  been  serred 
with  process ;  and  if  not,  whether  a  judgment  against  all  the  partners, 
founded  on  such  an  appearance,  can  be  questioned  by  those  not  served 
with  process  in  a  suit  brought  thereon  in  another  state.  We  recently  had 
occasion,  in  the  case  of  Thompson  v.  Whitman  (18  Wall.  457),  to  restate 
the  rule  that  the  jurisdiction  of  a  foreign  court  over  the  p^nson  or  the 
subject  matter  embraced  in  the  judgment  or  decree  of  such  court,  is  al- 
ways open  to  inquiry,  and  that  in  this  respect  the  court  of  another  state 
is  to  be  regarded  as  a  foreign  court.  We  further  held  in  that  case  that 
the  record  of  such  a  judgment  does  not  estop  the  parties  from  demanding 
such  an  inquiry.  The  cases  bearing  upon  the  subject  haying  been  exam- 
ined and  distinguished  on  that  occasion,  it  is  not  necessary  to  examine 
them  again,  except  as  they  may  throw  light  on  the  special  question  in- 
volved in  tins  cause.  In  the  subsequent  case  of  Khowles  v.  The  O-as  Light 
Co.  (19  Wall.  58),  we  further  held,  in  direct  line  with  the  decision  in 
Thompson  v.  Whitman^  that  the  record  of  a  judgment  showing  service  of 
process  on  the  defendant  could  be  contradicted  and  disproved. 

It  is  sought  to  distinguish  the  present  case  from  those  referred  to,  on 
the  ground  that  the  relation  of  partnership  confers  upon  each  partner 
authority,  even  after  dissolution,  to  appear  for  his  copartners  in  a  suit 
brought  against  the  firm,  though  they  are  not  served  with  process  and 
have  no  notice  of  the  suit.  In  support  of  this  proposition,  so  far  as  relates 
to  any  such  authority  after  dissolution  of  the  partnership,  we  are  not  re- 
ferrea  to  any  authority  directly  in  point,  but  reliance  is  placed  on  the 
powers  of  partners  in  general,  and  on  that  class  of  cases  which  affirm  the 
right  of  each  partner,  after  a  dissolution  of  the  firm,  to  settle  up  its  busi- 
ness. But,  in  our  view,  appearance  to  a  suit  is  a  very  different  thing 
from  those  ordinary  acts  which  appertain  to  a  general  settlement  of  busi- 
ness, such  as  receipt  and  payment  of  money,  giving  acquittances,  and  the 
like.  If  a  suit  be  brought  against  all  the  partners,  and  only  one  of  them 
be  served  with  process,  he  may,  undoubtedly,  in  his  own  defence,  show, 
if  he  can,  that  the  firm  is  not  liable,  and  to  this  end  defend  the  suit.  But 
to  hold  that  the  other  partners,  or  persons  diarged  as  such,  who  have  not 
been  served  with  process,  will  be  bound  by  the  judgment  in  such  a  case, 
which  shall  conclude  them  as  well  on  tne  question  whether  they  were 
partners  or  not  when  the  debt  was  incurred,  as  on  that  of  the  validity  of 
debt,  would,  as  it  seems  to  us,  be  carrying  the  power  of  a  partner  aft^  a 
dissolution  of  the  partnership  to  an  unnecessary  and  unreasonable  extent. 

The  law,  indeed,  does  not  seem  entirely  clear  that  a  partner  may  enter 
an  appearance  for  his  copartners  without  special  authority  even  during 
the  continuance  of  the  firm.  It  is  well  known  that  by  the  English  prac- 
tice, in  an  action  on  any  joint  contract,  whether  entered  into  by  partners 
or  others,  if  any  defendant  cannot  be  found,  the  plaintiff  must  proceed  to 
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outlawry  against  him  before  he  can  prosecnte  the  action,  and  then  he  de- 
clares separately  against  those  served  with  process,  and  obtains  a  separate 
judgment  against  them,  but  no  judgment  except  that  of  outlawry  against 
the  defendant  not  found.     1  Chitty's  Plead.  42 ;  Tidd's  Pract.  chap.  7, 

L423,  9th  ed.  A  shorter  method  by  distringas  in  place  of  outlawry 
been  provided  by  some  modem  statutes,  but  founded  on  the  same 
principle.  Now,  it  seems  strange  that  this  cumbrous  and  dilatory  pro- 
ceeding should  be  necessary  in  the  case  of  partners  if  one  partner  has  a 
general  authority  to  appear  in  court  for  his  copartners.  On  the  basis  of 
such  an  authority,  had  it  existed,  the  courts,  in  the  long  lapse  of  time, 
ought  to  have  found  some  means  of  making  service  on  one  answer  for 
service  on  all.  But  this  was  never  done.  In  this  country,  it  is  true,  as 
will  presently  be  shown,  legislation  to  this  end  (applicable,  however,  to 
all  joint  debtors)  has  been  adopted,  but  it  is  generally  conceded  that  a 
judgment  based  on  such  service  has  full  and  complete  efiFect  only  as 
against  those  who  are  actually  served.  Further  reference  to  this  subject 
will  be  made  hereafter. 

It  must  be  conceded,  however,  that  the  general  authority  of  one  part- 
ner to  appear  to  an  action  on  behalf  of  his  copartners,  during  the  contin- 
uance of  the  firm,  has  been  asserted  bv  several  text  writers.  Gow  on 
Partnership,  163  ;  Collyer  on  Part.  §  441 ;  Parsons  on  Part.  174,  note. 
But  the  assertion  is  based  on  somewhat  slender  authority.  We  find  it 
first  laid  down  in  Gow,  who  refers  to  a  dictum  of  Sergeant  Dampier, 
made  in  the  course  of  argument  ^7  T.  R.  207),  and  to  the  case  of  MorUy 
V.  Strombanff  (8  Bosanquet  &  Puller,  254),  where  the  court  refused  to  dis- 
charge partnership  goods  taken  on  a  distringas  to  compel  the  appearance 
of  an  absent  partner,  unless  the  partner  who  was  served  would  enter  an 
appearance  for  him.  As  to  this  case,  it  may  be  said  that  it  is  not  improb- 
able that  the  home  partner  had  express  authority  to  appear  in  suits  for 
his  copartner ;  for  in  a  subsequent  case  (^Goldsmith  v.  Xevy,  4  Taunt. 
299),  a  distringas^  issued  under  the  same  circumstances,  was  discharged 
where  the  home  partner  made  affidavit  that  the  goods  were  his  own,  and 
that  he  had  no  authority  to  appear  for  his  copartner.  These  seem  to  be 
the  only  authorities  relied  on. 

But,  as  said  before,  these  authorities,  and  one  or  two  American  cases 
which  follow  them,  refer  only  to  appearances  entered  whilst  the  partner- 
ship was  subsisting ;  and,  it  is  pertinent  also  to  add  that  they  only  refer 
to  the  validity  and  efl!ect  of  judgments  in  the  state  or  country  in  which 
they  are  rendered. 

Domestic  judgments,  undoubtedly  (as  was  shown  in  Thompson  v.  Whit- 
man)^ stand,  in  this  respect,  on  a  different  footing  from  foreign  judg- 
ments. If  regular  on  their  face,  and  if  appearance  has  been  duly  entered 
for  the  defendant  by  a  responsible  attorney,  though  no  process  has  been 
served  and  no  appearance  authorized,  they  will  not  necessarily  be  set 
aside,  but  the  defendant  will,  sometimes,  be  left  to  his  remedy  against 
the  attorney  in  an  action  for  damages ;  otherwise,  as  has  been  argued, 
the  plaintiff  might  lose  his  security  by  the  act  of  an  officer  of  the  court. 
Iknton  V.  Noyes^  6  Johns.  296;  Orazebrook  v.  McOreedie^  9  Wend. 
487.  But  even  in  this  case,  it  is  the  more  usual  course  to  suspend  pro- 
ceedings on  the  judgment,  and  allow  the  defendants  to  plead  to  the  merits 


108  THE  AMERICAN  LAW  TIMES  REPORTS.  [March,  1876. 

Vol.  nL]  Hall  v.  LAinriHO.  [No.  S. 

and  prove  any  just  defence  to  the  action.  In  any  other  state,  however, 
except  that  in  which  the  judgment  was  rendered  (as  decided  by  us  in  the 
cases  before  referred  to),  the  facts  could  be  shown,  notwithstanding  the 
recitals  of  the  record,  and  the  judgment  would  be  regarded  as  null  and 
void  for  want  of  jurisdiction  of  the  person. 

So,  it  may  well  be,  that  where  appearance  has  been  entered  by  author- 
ity of  one  of  several  copartners  on  behalf  of  all,  that  the  courts  of  the 
same  jurisdiction  will  be  slow  to  set  aside  the  judgment  unless  it  clearly 
appears  that  injustice  has  been  done ;  and  will  rather  leave  the  party 
who  has  been  injured  by  an  unauthorized  appearance  to  his  action  for 
damages. 

There  are  many  other  cases  in  which  a  judgment  may  be  good  within 
the  jurisdictipn  in  which  it  was  rendered  so  far  as  to  bind  the  debtor's 
property  there  found,  without  personal  service  of  process  or  appearance  of 
the  defendant ;  as  in  foreign  attachments,  process  of  outlawry,  and  pro- 
ceedings in  rem. 

Another  class  of  cases  is  that  of  joint  debtors,  before  alluded  to.  In 
most  of  the  states  legislative  acts  have  been  passed,  called  joint  debtor 
acts,  which,  as  a  substitute  for  outlawry,  provide  that  if  process  be  issued 
against  several  joint  debtors,  or  partners,  and  served  on  one  or  more  of 
them,  and  the  others  cannot  be  found,  the  plaintiff  may  proceed  against 
those  served,  and,  if  successful,  have  judgment  against  all.  Various 
effects  and  consequences  are  attributed  to  such  judgments  in  the  states 
in  which  they  are  rendered.  They  are  generally  held  to  bind  the  com- 
mon property  of  the  joint  debtors,  as  well  as  the  separate  property  of 
those  served  with  process,  when  such  property  is  situated  in  the  state, 
but  not  the  separate  property  of  those  not  served ;  and  whilst  they  are 
binding  personally  on  the  former,  they  are  regarded  as  either  not  per- 
sonally binding  at  all,  or  only  primd  facie  binding,  on  the  latter. 
Under  the  joint  debtor  act  of  New  York,  it  was  formerly  held  by  the 
courts  of  that  state  that  such  a  judgment  is  valid  and  binding  on  an  ab- 
sent defendant  as  primd  facie  evidence  of  a  debt,  reserving  to  him  the 
right  to  enter  into  the  merits  and  show  that  he  ought  not  to  have  been 
charged. 

The  validity  of  a  judgment  rendered  under  this  New  York  law,  when 
prosecuted  in  another  state,  against  one  of  the  defendants  who  resided  in 
the  latter  state,  and  was  not  served  with  process,  though  charged  as  a 
copartner  of  a  defendant  residing  in  New  York,  who  was  served,  was 
brought  in  question  in  this  court  in  December  term,  1850,  in  the  case  of 
IfArcy  V.  Ketchum^  11  Howard,  165.  It  was  there  contended  that  by 
the  Constitution  of  the  United  States,  and  the  act  of  Congress  passed 
May,  26,  1790,  in  relation  to  the  proof  and  effect  of  judgments  in  other 
states,  the  judgment  in  question  ought  to  have  the  same  force  and  effect 
in  every  other  state  which  it  had  in  New  York.  But  this  court  decided 
that  the  act  of  Congress  was  intended  to  prescribe  only  the  effect  of  judg- 
ments where  the  court  by  which  they  were  rendered  had  jurisdiction ; 
and  that  by  international  law,  a  judgment  rendered  iii  one  state,  assum- 
ing to  bina  the  person  of  a  citizen  of  another,  was  void  within  the  foreign 
state,  where  the  defendant  had  not  been  served  with  process  or  volun- 
tarily made  defence,  because  neither  the  legislative  jurisdiction  nor  that 
of  the  courts  of  justice  had  binding  force. 


Much,  1876.]  THE  AMERICAN  LAW  TIMES  REPOBTS.  100 

VoL  m.]  Hall  v.  Lahhiito.  [No.  3. 

This  decision  is  an  authority  which  we  recognized  in  Thompson  v. 
Whitman^  and  in  Knowles  y.  Gas  Light  Company^  before  cited,  and 
which  we  adhere  to  as  founded  on  the  soundest  principles  of  law.  And 
in  view  of  this  decision  it  is  manifest  that  many  of  the  authorities  which 
declare  the  effect  of  a  domestic  judgment,  in  cases  where  process  has  not 
been  served  on  one  or  all  of  the  defendants,  and  where  those  not  served 
have  not  authorized  any  appearance,  and  do  not  reside  in  the  state,  can 
have  little  influence  as  to  the  effect  to  be  given  to  such  a  judgment  in 
another  state. 

It  appearing  to  be  settled  law,  therefore,  that  a  member  of  a  partner- 
ship firm,  residing  in  one  state,  cannot  be  rendered  personally  liable  in  a 
suit  brought  in  another  state,  against  him  and  his  copartners,  although 
the  latter  be  duly  served  with  process,  and  although  the  law  of  the  state 
where  the  suit  is  brought  authorizes  judgment  to  be  rendered  against  him, 
the  case  stands  on  the  simple  and  naked  question  whether  his  copartners, 
after  a  dissolution  of  the  partnership,  can,  without  his  consent  and  author- 
ity, implicate  him  in  suits  brought  against  the  firm  by  voluntarily  enter- 
ing an  appearance  for  him. 

We  are  of  opinion  that  no  authority  can  be  found  to  maintain  the  af- 
firmative  of  thi^  question. 

In  the  case  of  Bell  v.  Morrison  (1  Peters,  361),  this  court  decided, 
upon  elaborate  examination,  that  after  a  dissolution  of  the  partnership, 
one  partner  cannot  by  his  admissions,  or  promises,  bind  his  former  co- 
partners. Appearance  to  a  suit  is  certainly  quite  as  grave  an  act  as  the 
acknowledgment  of  a  debt. 

It  ifl  well  settled  by  numberless  cases,  that,  even  before  dissolution,  one 

fartner  cannot  confess  judgment,  or  submit  to  arbitration  so  as  to  bind 
is  copartners.  Stead  v.  Salt^  3  Bing.  101;  Adams  v.  Bavkart^  1 
Cromp.,  Mee.  &  R.  681 ;  Karthaus  v.  I*errery  1  Peters,  222,  and  cases 
referred  to  in  Story  on  Partn.  §  114 ;  1  Amer.  Lead  Cas.  5th  ed.  656 ; 
Freenaan  on  Judgments,  sec.  232 ;  CoUyer  on  Part.  sec.  469,  470,  and 
notes  ;  Parsons  on  Partn.  179,  note. 

It  is  equally  well  settled  that,  after  dissolution,  one  partner  cannot  bind 
his  copartners  by  new  contracts  or  securities,  or  impose  upon  them  a 
fresh  liability.     Story  on  Partn.  §  322  ;  Adams  v.  Bankart^  supra. 

Appearance  to  a  suit  does  impose  a  fresh  liability.  If  there  is  no  doubt 
of  the  validity  of  the  demand,  it  places  that  demand  in  a  position  to  be 
made  a  debt  of  record.  If  there  is  doubt  of  it,  it  renders  the  defendant 
liable  to  have  it  adjudicated  against  him,  when,  perhaps,  he  has  a  good 
defence  to  it. 

On  principle,  therefore,  it  is  difficult  to  see  how,  after  a  dissolution,  one 
partner  can  claim  implied  authority  to  appear  for  his  copartners  in  a  suit 
brought  against  the  firm.  It  may,  in  some  instances,  be  convenient  that 
one  partner  should  have  such  authority ;  and  when  such  authority  is 
desirable,  it  can  easily  be  conferred  either  in  the  articles  of  partnership  or 
in  the  terms  of  dissolution.  But,  as  a  general  thing,  one  can  hardly  con- 
ceive of  a  more  dangerous  power  to  be  left  in  the  hands  of  the  several 
partners  after  the  partnership  connection  between  them  is  terminated,  or 
one  more  calculated  to  inspire  a  constant  dread  for  impending  evil,  than 
that  of  accepting  service  of  process  for  their  former  associates,  and  of  ren- 
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dering  them  liable,  without  their  knowledge,  to  the  chances  of  litigation 
which  they  have  no  power  of  defending. 

Few  cases  can  be  found  in  which  the  precise  question  has  been  raised. 
The  attempt  to  exercise  such  a  power  does  not  appear  to  have  been  often 
made.  Had  it  been,  the  question  would  certainly  have  found  its  way  in 
the  reports ;  for  a  number  of  cases  have  come  up  in  which  the  power  of 
a  partner  to  appear  for  his  copartners  during  the  continuance  of  the  part- 
nership has  been  discussed.  The  point  was  raised  in  Phelps  y.  Brewer 
(9  Gushing,  890),  but  the  court  being  of  opinion  that  the  power  does  not 
exist  even  pending  the  partnership,  did  not  find  it  necessary  to  consider 
the  effect  of  a  dissolution  upon  it. 

In  Alabama,  where  a  law  was  passed  making  service  of  process  on  one 
partner  binding  upon  all,  it  was  expressly  decided,  after  quite  an  elabo- 
rate argument,  that  such  service  was  not  sufficient  after  a  dissolution  of 
the  partnership,  and  that  acknowledgment  of  service  by  one  partner  on 
behalf  of  all  was  also  inoperative  as  against  the  other  partners.  Duncan 
V.  Tomhechbee  BarA^  4  Porter,  184 ;  Demott  v.  Swaim*8  AdmW^  4  Stewart 
&  Porter,  293. 

In  the  case  of  Loomis  ^  Co.  v.  Pearson  ^  McMxcJuiel  (Harper's  South 
Carolina  Reports,  470),  it  was  decided  that  after  a  dissolution  of  partner- 
ship one  partner  cannot  appear  for  the  other ;  although  it  is  true,  that 
it  had  been  previously  decided  by  the  same  court  in  Haslet  v.  Street  et  al. 
2  McCord,  311,  that  no  such  authority  exists  even  during  the  continuance 
of  the  partnership. 

But  the  absence  of  authorities,  as  before  remarked,  is  strong  evidence 
that  no  such  power  exists. 

In  our  judgment  the  defendant  Lybrand  had  a  right,  for  the  purpose 
of  invalidating  the  judgment  as  to  him,  to  prove  the  matter  set  up  by  nim 
in  his  offer  at  the  trial.  And  for  the  refiisal  of  the  court  to  admit  the 
evidence  the  judgment  should  be  reversed,  with  directions  to  award  a 
venire  de  novo.  Judgment  reversed. 


BANKBUPTOT. — BIGHT  OF  CBBDITOR  TO  MAINTAIN  ACTION  FOB  BAIi- 

ANGE  DUB  IN  EXCESS  OF  DIVIDEND. 

NEW  LAMP  CHIMNEY  CO.  0.  ANSONIA  CO. 

Action  was  brought  in  a  state  ^ourt  upon  certain  promissory  notes.  The  defence  was 
that  defendant  had  been  duly  declared  a  bankrupt,  that  plaintiff  had  proved  the 
claim  sued  on,  and  been  paid  a  dividend  thereon,  and  that  the  payment  of  such  divi- 

'  dend  had  the  effect  to  absolutely  discharge  the  defendant  from  the  whole  of  the  claim 
sued  on.  Heldf  that  the  action  was  well  founded,  and  could  be  maintained  for  the 
balance  due  in  excess  of  the  dividend.  * 

In  error  to  the  court  of  appeals  of  New  York. 
Mr.  Justice  Clifford  delivered  the  opinion  of  the  court. 
Corporations,  whether  moneyed,  business,  or   commercial,  and  joint- 
stock  companies  are  subject  to  the  provisions  of  the  bankrupt  act,  and  the 
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thirty-Beyenth  section  of  the- act  provides  to  the  effect  that  upqn  the  peti- 
tion of  any  officer  of  any  such  corporation  or  company,  duly  authorized  by 
a  Yote  of  a  majority  of  the  corporators  at  any  legal  meeting  called  for  the 
purpose,  or  upon  the  petition  of  any  creditor  or  creditors  of  the  same, 
made  and  presented  in  the  manner  provided  in  respect  to  other  debtors, 
the  like  proceedings  shall  be  had  and  taken  as  are  required  in  other  cases 
of  voluntary  or  involuntary  bankruptcy ;  but  the  same  section  provides 
that  no  allowance  or  discharge  shall  be  granted  to  any  corporation  or 
joint-stock  company,  or  to  any  person  or  officer  or  member  thereof.  14 
Stats,  at  Large,  535. 

Nine  overdue  promissory  notes  executed  by  the  corporation  defendants 
were  held  by  the  corporation  plaintiffs,  amounting  to  the  sum  of  $5,266.94, 
and  they  instituted  the  present  suit  in  the  supreme  court  of  the  state  to 
recover  the  amount. 

Service  being  made,  the  defendants  appeared  and  set  up  as  a  defence  in 
their  answer  that  they,  the  defendants,  nad  on  their  own  application  been 
declared  bankrupt,  and  that  the  plaintiffs  had  proved  the  claim  in  suit  in 
the  bankrupt  proceedings  and  had  been  paid  a  dividend  on  the  same,  and 
that  they  were  thereby  prevented  under  the  bankrupt  act  from  recovering 
the  claim,  or  any  part  of  the  same,  in  a  subsequent  action. 

Issue  being  joined,  the  parties  went  to  trial,  and  the  bankrupt  proceed- 
ings having  been  introduced  in  evidence,  the  defendants  moved  the  court 
to  dismiss  the  suit,  insisting  that  the  plaintiffs,  having  proved  the  claim 
in  the  bankrupt  proceedings  and  received  a  dividena  on  the  same,  had 
waived  the  cause  of  action ;  but  the  presiding  justice  denied  the  motion, 
and  directed  the  jury  to  render  a  verdict  in  favor  of  the  plaintiffs  for  the 
balance  due  on  the  notes.  Exceptions  were  duly  filed  by  the  defendants, 
and  they  appealed  to  the  general  term,  where  the  judgment  was  affirmed, 
the  court  holding  that  the  bankrupt  court  had  no  jurisdiction  to  adjudge 
the  defendant  corporation  bankrupt,  and  that  the  proceedings  in  bank- 
ruptcy were  void.  Brass  ^  Copper  Co.  v.  Lamp  Chimney  Co.  64  Barb. 
436. 

Still  dissatisfied,  the  defendants  appealed  to  the  court  of  appeals  of 
the  state,  where  the  parties  were  again  fully  heard,  and  the  court  of 
appeals  affirmed  the  judgment  rendered  by  the  court  sitting  in  general 
term,  holding  that  the  decree  of  the  bankrupt  court  adjudging  the  de- 
fendant corporation  bankrupt,  and  the  subsequent  proceedings  in  pursu- 
ance of  the  same,  did  not  have  the  effect  to  discharge  the  corporation  from 
the  claim  in  suit,  beyond  the  amount  paid  to  the  plaintiffs  as  dividends, 
even  though  the  claim  was  proved  by  the  plaintiffs  in  the  bankrupt  pro- 
ceedings.    Same  v.  Same^  53  N.  Y.  124 ;  S.  C.  18  Am.  Rep.  476. 

Sufficient  appears  to  show  that  the  defendants  are  a  manufacturing  cor- 
poration, oi^nized  under  the  law  of  the  state,  which  authorizes  three 
persons  to  form  such  a  corporation,  and  requires  that  the  trustees  shall  be 
stockholders  of  the  company.     Sess.  Laws  1848,  chap.  40,  p.  54. 

Nothing  being  alleged  to  the  contrary,  it  must  be  assumed  that  the  cor- 
poration was  duly  organized,  and  it  appears  that  a  meeting  of  the  trustees 
was  duly  called  and  notified  to  inquire  into  the  condition  of  the  affairs  of 
the  corporation,  and  that  the  meeting  was  regularly  held ;  and  it  having 
been  ascertained  to  the  satisfaction  of  the  meeting  that  the  corporation 
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was  insolvent,  it  was  voted  and  resolved,  by  a  majority  of  the  trustees 
present,  that  the  president  of  the  company  be  required  to  file  a  petition  in 
the  district  conrt  that  the  corporation  may  be  adjudged  bankrupt.  Such 
a  petition  was  accordingly  filed,  and  if  the  president  of  the  company  was 
duly  authorized  to  sign  and  file  it,  the  plaintiffs  do  not  deny  that  the 
bankrupt  proceedings  were  regular. 

Two  objections  are  taken  to  the  jurisdiction  of  the  bankrupt  court, 
which,  in  point  of  fact,  involve  the  same  considerations.  Thev  are  that 
the  majority  of  the  stockholders  did  not  sign  the  petition  filed  m  the  dis- 
trict court,  and  that  the  president  of  the  corporation  was  not  authorized 
to  sign  it,  which  is  a  mere  inference  from  the  fact  that  the  meeting,  when 
the  vote  and  resolution  were  adopted,  was  a  regular  meeting  of  the 
ti*ustees;  but  inasmuch  as  the  statute  of  the  state  requires  that  the 
trustees  shall  be  stockholders,  and  no  objection  is  made  to  the  organiza- 
tion of  the  company,  it  may  well  be  presumed  that  the  trustees  were 
stockholders,  as  required  by  law. 

As  before  remarked,  three  persons  may  form  such  a  corporation,  and 
the  record  show%  that  a  majority  of  the  trustees  present  adopted  the  vote 
and  resolution,  which  necessarily  implies  that  a  minority  did  not  concur ; 
and,  if  not,  then  certainly  there  must  have  been  three  or  more  present, 
and  the  record  does  not  show  that  the  whole  capital  stock  of  the  company 
is  not  owned  by  three  persons. 

Viewed  in  the  light  of  these  suggestions,  it  follows  that  the  want  of 
jurisdiction  in  the  bankrupt  court  is  not  clearly  shown,  and  that  the  case 
is  plainly  one  where  every  presumption  should  be  that  the  action  of  the 
court  was  rightful. 

Due  notice,  it  is  conceded,  was  given  to  all  concerned,  and  that  the 
defendants  appeared  in  the  bankrupt  court,  and  that  they  never  made 
any  objection  to  the  jurisdiction  of  the  court,  and,  in  view  of  those  cir- 
cumstances, the  rule  is,  that  every  presumption  is  in  favor  of  the  legal 
character  of  the  proceedings.     Vborhees  v.  Bank^  10  Pet.  478. 

Concede  that,  still  it  is  said  that  courts  created  by  statute  cannot  have 
jurisdiction  beyond  what  the  statute  confers,  which  is  true  ;  but  no  such 
question  arises  in  the  case  before  the  court,  as  all  concede  that  the  district 
court  had  jurisdiction  of  the  subject  matter,  and  that  the  defendants  ap- 
peared and  claimed  and  exercised  every  right  which  the  bankrupt  act 
confers.  They  are,  therefore,  estopped  to  deny  the  jurisdiction  of  the 
court,  nor  are  the  plaintiffs  in  any  better  condition,  unless  it  appears 
that  the  bankrupt  proceeedings  are  actually  void.  Void  proceedings,  of 
course,  bind  no  one  not  estopped  to  set  up  the  objection,  and,  in  order  to 
establish  the  theory  that  the  proceedings  in  this  case  are  void,  the  plain- 
tiffs deny  that  the  president  of  the  corporation  was  authorized  to  make 
and  file  the  petition  in  the  district  court.  McCormick  v.  Pickering^  4 
Comst.  279. 

Such  a  petition  might  properly  be  made  by  the  president  of  the  com- 
pany, and  be  by  him  presented  to  the  district  court,  if  he  was  thereto 
duly  authorized  at  a  legal  meeting  called  for  the  purpose  by  a  vote  of  a 
majority  of  the  corporators ;  and  whether  he  was  so  authorized  or  not 
was  a  question  of  fact,  to  be  determined  by  the  district  court  to  which 
the  petition  was  presented,  and  the  rule  in  such  cases  is,  that  if  there  be 
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a  total  defect  of  evidence  to  proye  the  essential  fact,  and  the  court  find  it 
without  proof,  the  action  of  the  court  is  void ;  but  when  the  proof  ex- 
hibited has  a  legal  tendency  to  show  a  case  of  jurisdiction,  then,  although 
the  proof  may  be  slight  and  inconclusive,  the  action  of  the  court  will  be 
valid  until  it  is  set  aside  by  a  direct  proceeding  for  that  purpose.  Nor  is 
the  distinction  unsubstantial,  as  in  the  one  case  the  court  acts  without 
aathority,  and  the  action  of  the  court  is  void  ;  but,  in  the  other,  the  court 
only  errs  in  judgment  upon  a  question  properly  before  the  court  for 
adjudication,  and,  of  course,  the  order  or  decree  of  the  court  is  only  void- 
able. Staples  V.  Fairchild^  3  Comst.  46 ;  Miller  v.  Brinkerhoff^  4  Denio, 
119 ;  Voorhees  v.  Bank^  10  Pet.  473 ;  Kinner  v.  Same^  45  N.  Y.  539. 

Jurisdiction  is  certainly  conferred  upon  the  district  court  in  such  a  case 
if  the  petition  presented  sets  forth  the  required  facts  expressly  or  by  nec- 
essary implication,  and  the  court,  upon  proof  of  service  thereof,  finds  the 
facts  set  forth  in  the  petition  to  be  true ;  and  it  is  equally  certain  that 
the  district  court  has  jurisdiction  of  "  all  acts,  matters,  and  things  "  to  be 
done  under  and  in  virtue  of  the  bankruptcy,  until  the  final  distribution 
and  settlement  of  the  estate  of  the  bankrupt  and  the  close  of  the  bank- 
rnpt  proceedings.     14  Stat,  at  Large,  618. 

Power,  it  is  true,  is  vested  in  the  circuit  courts  in  certain  cases  to  re- 
vise the  doings  of  the  district  courts,  and  in  certain  other  cases  an  appeal 
ifl  allowed  from  the  district  court  to  the  circuit  court,  but  it  is  a  sumeient 
answer  to  every  suggestion  of  that  sort,  that  an  attempt  was  made  in  the 
case  to  seek  a  revision  of  the  decree  in  any  other  tribunal.  Nothing  of 
the  kind  is  suggested,  nor  can  it  be,  as  the  record  shows  a  regular  decree 
unreversed  and  in  full  force. 

Grant  that,  and  still  the  proposition  is  submitted  that  the  decree  was 
rendered  without  jurisdiction  for  the  reason  assigned,  and  that  that  ques- 
tion is  open  to  the  defendants,  even  though  the  decree  was  introduced  as 
collateral  evidence  in  a  suit  at  law  or  in  equity  in  another  jurisdiction. 
But  the  court  here  is  entirely  of  a  different  opinion,  as  the  district  courts 
are  created  by  an  act  of  Congress  which  confers  and  defines  their  jurisdic- 
tion, from  which  it  follows  that  their  decrees  rendered  in  pursuance  of 
the  power  conferred  are  entitled  in  every  other  court  to  the  same  force 
and  effect  as  the  judgments  or  decrees  of  any  domestic  tribunal,  as  long 
as  they  remain  unreversed  and  are  not  annulled.  Shawhan  v.  3ferritt^  7 
How.  643  ;  JSuf  v.  Hutchinson,  14  lb.  588 ;  Parker  v.  Danforth,  16 
Mass.  299  ;  Pecks  v.  Bamum,  24  Vt.  76  ;  2  Smith's  Lead.  Cas.  (7th  ed.) 
814. 

Judgments  or  decrees  rendered  in  the  district  courts  may  be  impeached 
for  the  purpose  of  showing  that  the  particular  judgment  or  decree  was 
procured  for  the  purpose  of  avoiding  the  effect  and  due  operation  of  the 
bankrupt  act,  and  competent  evidence  is  admissible  for  that  intent  and 
purpose  ;  but  the  judgment  or  decree  of  the  district  court,  in  a  case  like 
the  present,  is  no  more  liable  to  collateral  impeachment,  except  to  show 
that  it  was  designed  to  prevent  the  equal  distribution  of  the  debtor's 
estate,  than  it  is  to  such  impeachment  in  the  court  where  it  was  rendered. 
Palmer  v.  Preston,  45  Vt.  159 ;  Miller  v.  United  States,  11  Wall.  300* 

Authority  to  establish  uniform  laws  upon  the  subject  of  bankruptcy  is 
conferred   upon  Congress,  and  Congress  having  made  such  provision  in 
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pursuance  of  the  Constitution,  the  jurisdiction  conferred  becomes  exclusive 
throughout  the  United  States.  By  the  act  of  Congress,  the  jurisdiction  to 
adjudge  such  insolvent  corporations  as  are  described  in  the  thirty-seventh 
section  of  the  act,  to  be  bankrupts,  is  vested  in  the  district  courts,  and  it 
follows  that  such  a  decree  is  entitled  to  the  same  verity,  and  is  no  more 
liable  to  be  impeached,  collaterally,  than  the  decree  of  any  other  court 
possessing  general  jurisdiction,  which  of  itself  shows  that  the  case  before 
the  court  is  controlled  by  the  general  rule,  that  where  it  appears  that  the 
court  had  jurisdiction  of  the  subject  matter,  and  that  process  was  duly 
served,  or  an  appearance  duly  entered,  the  judgment  or  decree  is  conclu- 
sive, and  is  not  open  to  any  inquiry  upon  the  merits.  2  Smith's  Lead. 
Cas.  (7th  ed.)  622 ;  Freeman  on  Judgments  (2d  ed.)  §  606  ;  Hampton  v. 
McConnelU  3  Wheat.  234 ;  Crehton  v.  Hoyt^  lb.  312  :  Slocum  v.  Mayberry^ 
2  lb,  10  ;  Nations  v.  Jo1m%on^  24  How.  203 ;  IfArcy  v.  Ketcham^  11  Id. 
166  ;   Weh%ter  v.  Reid,  lb.  460. 

Such  a  decree  adjudging  a  corporation  bankrupt  is  in  the  nature  of  a 
decree  in  rem^  as  respects  the  stattis  of  the  corporation  ;  and,  if  the  court 
rendering  it  has  jurisdiction,  it  can  only  be  assailed  by  a  direct  proceed- 
ing in  a  competent  court,  unless  it  appears  that  the  decree  is  void  in  form 
or  that  due  notice  of  the  petition  was  never  given.  Way  v.  IToiVj  10 
Mass.  503 ;  Ux  parte  Wieland^  L.  R.  8  Ch.  App.  489 ;  Ocean  Bank  v. 
Olcotty  46  N.  Y.  15  ;  Revell  v.  Blake,  L.  R.  7  ,C.  P.  808. 

Suppose  that  is  so,  then  it  is  insisted  by  the  defendants  that  the  case 
before  the  court  is  controlled  by  the  twenty-first  section  of  the  bankrupt 
act,  which,  among  other  things,  provides  that  no  creditor  proving  his  debt 
or  claim  shall  be  allowed  to  maintain  any  suit  at  law  or  in  equity  therefor 
against  the  bankrupt,  but  shall  be  deemed  to  have  waived  all  right  of 
action  and  suit  against  the  bankrupt,  &c.     14  Stat,  at  Large,  526. 

Debtors,  other  than  corporations  and  joint-stock  companies,  are  cer- 
tainly within  that  provision,  and  if  corporations  are  also  within  it,  then  it 
follows  that  the  judgment  must  be  reversed,  as  the  plaintiffs  are  not  en- 
titled to  recover.  Instead  of  that,  the  plaintiffs  deny  that  corporations  or 
joint-stock  companies  are  within  that  provision,  and  insist  that  the  case 
Defore  the  court  is  controlled  by  the  thirty-seventh  section  of  the  bank- 
rupt act,  which  provides  that  no  allowance  or  discharge  shall  be  granted 
to  any  corporation  or  joint-stock  company,  or  to  any  person  or  officer  or 
member  thereof,  which  is  the  view  of  the  case  taken  by  the  court  of  ap- 
peals of  the  state  whose  judgment  is  brought  into  review  by  the  present 
writ  of  error.  14  Stat,  at  Large,  535 ;  Brass  ^  Copper  Co.  v.  Lamp 
Chimney  Co.  53  N.  Y.  124 ;  S.  C.  13  Am.  Rep.  476. 

Difficulties,  perhaps  insurmountable,  would  attend  the  theory  of  the 
plaintiffs  if  the  twenty-first  section  of  the  bankrupt  act  stood  alone ;  but 
it  does  not  stand  alone,  and  being  a  part  of  a  general  system  of  statutory 
regulation,  it  must  be  read  and  applied  in  connection  with  every  other 
section  appertaining  to  the  same  feature  of  the  general  system,  so  that 
each  and  every  seQtio^  of  the  act  may,  if  possible,  have  their  due  and 
conjoint  effect  without  repugnancy  or  inconsistencv. 

Statutes  must  l^e  interpreted  according  to  the  intent  and  meaning  of 
the  legislature,  a^d  t]iat  intention  must,  if  practicable,  be  collected  from 
the  words  of  the  act  itself,  or«  if  the  language  is  ambiguous,  it  may  be 
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collected  from  other  acts  in  pari  materia^  in  connection  with  the  words, 
and  sometimes  from  the  cause  or  necessity  of  the  statute  ;  but  where  the 
language  of  the  act  is  unambiguous  and  explicit,  courts  are  bound  to  seek 
for  the  intention  of  the  legislature  in  the  words  of  the  act  itself,  and  they 
are  not  at  liberty  to  suppose  that  the  legislature  intended  anything  differ- 
ent from  what  their  language  imports.     Potter*s  Dwarris,  146. 

Words  and  phrases  are  often  found,  in  different  provisions  of  the  same 
statute,  which,  if  taken  literally,  without  any  qualification,  would  be  in- 
consistent and  sometimes  repugnant,  when,  by  a  reasonable  interpreta- 
tion, as  by  qualifying  both  or  by  restricting  one  and  givine  to  the  other  a 
liberal  construction,  all  become  harmonious  and  the  whole  difficulty  dis- 
appears ;  and  in  such  a  case  the  rule  is  that  repugnancy  should,  if  practi- 
cable, be  avoided,  and  that  if  the  natural  import  of  the  words  contained 
in  the  respective  provisions  tends  to  establish  such  a  result,  the  case  is  one 
where  a  resort  may  be  had  to  construction  for  the  purpose  of  reconciling 
the  inconsistency,  unless  it  appears  that  the  difficulty  cannot  be  overcome 
without  doing  violence  to  the  language  of  the  law-maker. 

Section  twenty-one,  if  taken  literally,  would  require  that  the  whole 
claim  of  every  creditor  proving  his  claim,  who  is  included  within  its  oper- 
ation, should  be  forever  discharged ;  but  the  thirty-third  section  of  the  act 
provides  that  no  debt  created  by  the  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  officer,  or  while  actiuig  in  a  fiduciary 
character,  shall  be  discharged  under  the  bankrupt  act.  Such  debts  may 
be  proved,  and  the  provision  is  that  the  dividend  shall  be  a  payment  on 
account  of  the  debt ;  but  it  is  incorrect  to  suppose  that  the  creditor  by 
proving  such  a  debt  waives  ^'  all  right  of  action  and  suit  against  the  bank- 
rupt." On  the  contrary,  it  is  well  settled  that  no  consequences  can  be 
allowed  to  flow  from  proving  a  debt  which  are  inconsistent  with  the  pro- 
visions of  section  thirty-three.  JEx  parte  Robinson^  6  Blatch.  253  ;  In  re 
Ro9enberg,  2  N.  B.  R.  81. 

Where  the  bankrupt  has  in  all  things  conformed  to  his  duty  under  the 
bankrupt  act,  he  is  entitled  to  receive  a  discharge,  and  the  thirty-fourth 
section  provides  that  a  discharge  duly  granted  shall,  with  the  exceptions 
specified  in  the  preceding  section,  release  the  bankrupt  from  all  debts, 
daims,  liabilities,  and  demands  which  were,  or  might  have  been,  proved 
against  his  estate  in  bankruptcy. 

Debts  due  to  the  United  States  are  not  enumerated  in  the  exceptions 
contained  in  section  thirty-three,  but  all  admit  that  such  debts  may  be 
proved  in  the  bankrupt  proceedings ;  and  yet  it  is  settled  law  that  the 
certificate  of  discharge  does  not  release  any  debt  which  the  bankrupt  awes 
to  the  United  States.     U.  S.  v.  Eerron,  20  Wall.  253. 

Other  examples  of  the  kind  might  be  referred  to  where  it  has  become 
necessary  to  qualify,  restrict,  or  limit  certain  provisions  of  the  bankrupt 
act,  in  order  to  reconcile  seeming  incongruities  and  inconsiBtencies,  but 
those  mentioned  will  be  sufficient  for  the  present  investigation. 

Beyond  all  question  corporations  of  the  kind  and  joint-stock  com- 
panies are  brought  within  the  provisions  of  the  bankrupt  act  by  the 
thirty-seventh  section,  and  the  whole  administrative  proceedings  in  re- 
spect to  such  bankrupt  corporations  and  joint-stock  companies  are  specifi- 
cally regulated  by  that  section  as  a  separate  feature  of  the  bankruptcy 
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system.  Much  of  the  system  applicable  to  such  corporations  and  com- 
panies, it  is  true,  is  borrowed  by  general  phrases  from  the  other  sections 
of  the  same  act,  but  only  such  portions  of  the  same  as  are  expressly  or 
impliedly  adopted  by  that  section  ai-e  applicable  to  such  corporations  and 
companies,  as  clearly  appears  from  the  distinct  features  of  the  regulations 
prescribed,  which  are  as  follows :  — 

(1.)  That  the  officer  signing  the  petition  for  voluntary  bankruptcy 
must  be  duly  authorized  by  a  vote  of  the  majority  of  the  corporators 
at  a  legal  meeting  called  for  the  purpose.  (2.)  That  the  petition  for 
involuntary  bankruptcy  may  be  made  and  presented  by  any  creditor  or 
creditora  in  the  manner  provided  in  respect  to  debtors,  without  any  speci- 
fication as  to  the  number  of  creditors  or  the  amount  of  their  debts.  (3.) 
That  the  like  proceedings  shall  be  had  and  taken  as  provided  in  the  case 
of  debtors.  (4.)  That  all  the  provisions  in  the  act  which  apply  to  the 
debtor,  or  set  forth  his  duties  in  regard  to  furnishing  schedules  and  inven- 
tories, executing  papers,  submitting  to  examination,  disclosing,  making 
over,  secreting,  concealing,  conveying,  assigning,  or  paying  away  his 
money  or  property,  shall  in  like  manner  and  with  like  force,  effect,  and 
penalties  apply  to  each  and  every  officer  of  such  corporation  or  company, 
in  relation  to  the  same  matters  concerning  the  corporation  or  company 
and  the  money  and  property  thereof.  *  (6.)  That  all  payments,  convey- 
ances, and  assignments  declared  fraudulent  and  void  by  the  act,  when 
made  by  a  debtor,  shall  in  like  manner  and  to  the  like  extent  and  with 
like  remedies  be  fraudulent  and  void  when  made  by  a  corporation  or 
company.  (6.)  That  no  allowance  or  discharge  shall  be  granted  to  any 
corporation  or  joint-stock  company,  or  to  any  person  or  officer  or  mem- 
ber thereof.  (7.)  That  all  the  property  and  assets  of  any  corporation 
declared  bankrupt  by  proceedings  under  the  bankrupt  act  shall  be  dis- 
tributed to  the  creditors  of  the  corporation  in  the  manner  therein  provided 
in  respect  to  natural  persons.     14  Stats,  at  Large,  535. 

Special  regulations  in  respect  to  petitions  are  enacted  by  section  thirty- 
seven  of  the  bankrupt  act,  where  the  insolvent  is  a  corporation  or  joint- 
stock  company,  different  from  those  prescribed  in  cases  where  the  insol- 
vent party  is  a  natural  person  or  partnership.  But  subject  to  the 
exception  that  no  allowance  or  dischai^e  shall  be  granted  to  any  such 
corporation  or  joint-stock  company,  all  of  the  administrative  proceedings 
are  to  be  the  same  as  in  case  of  bankrupt  individuals,  not  because  cor- 
porations are  within  the  words  of  the  other  provisions  of  the  bankrupt 
act,  but  because  the  thirty-seventh  section  of  the  act  provides  that  the 
provisions  of  the  act  shaU  apply  to  such  corporations  and  joint-stock 
companies ;  and  it  appears  that  all  the  administrative  proceedings  with 
that  exception  are  required  to  be  in  conformity  to  the  regulations  pre- 
scribed in  respect  to  individual  bankrupt  debts. 

By  the  terms  of  the  section,  corporations  adjudged  bankrupt  are  also 
made  subject  to  the  same  duties  as  individual  bankrupt  debtors  in  re- 
gard to  all  the  matters  therein  specified ;  but  the  emphatic  exception 
to  all  those  general  regulations  is,  that  no  allowance  or  discharge  shall  be 
granted  to  any  corporation  or  joint-stock  company,  or  to  any  person,  officer, 
or  member  thereof. 

Examined  in  the  light  of  these  suggestions  it  is  as  clear  as  anything 
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dependent  upon  the  construction  of  a  statute  well  can  be^  that  Con- 
gress, in  giving  jurisdiction  to  the  district  courts,  to  adjudge  moneyed, 
business,  and  .commercial  corporations  and  joint-stock  companies  bank- 
rupt, never  intended  to  adopt  the  introductory  paragraph  of  section 
twenty-one  or  section  thirty-two,  as  applicable  to  such  corporations  or 
companies.  Neither  corporations  of  the  kind  or  joint-stock  companies 
arjs  within  the  words  of  either  of  those  sections,  and  it  is  equally  clear 
that  nothing  is  contained  in  section  thirty-seven  to  support  such  a  con- 
clusion, from  which  it  follows  that  the  claim  of  the  plaintiffs,  beyond  the 
amount  received  as  dividends,  is  not  discharged  by  the  proceedings  in 
bankruptcy. 

Good  and  sufficient  reasons  may  be  given  for  granting  a  discharge 
from  prior  indebtedness  to  individual  bankrupts  which  do  not  exist  in 
the  case  of  corporations,  and  equally  good  and  sufficient  reasons  may  be 
given  for  withholding  such  a  discharge  from  corporations  which  do  not 
in  any  sense  apply  to  individual  bankrupts.  Certificates  of  discharge 
are  granted  to  the  individual  bankrupt  ^^  to  free  his  faculties  from  the 
clog  of  his  indebtedness  "  and  to  encourage  him  to  start  again  in  the 
business  pursuits  of  life  with  fresh  hope  and  energy,  unfettered  .with  past 
misfortunes  or  with  the  consequences  of  antecedent  improvidence,  misman- 
ageinent,  or  rashness. 

Many  corporations,  it  is  known  are  formed  under  laws  which  affix  to 
the  several  stockholders  gJi  individual  liability  to  a  greater  or  less  extent 
for  the  debts  of  the  corporation,  which,  in  case  certain  steps  are  taken  by 
the  creditors,  become  in  the  end  the  debts  of  the  stockholders.  Such  a 
liability  does  not  in  most  cases  attach  to  the  stockholder  until  the  cor- 
poration fails  to  fulfil  its  contract,  nor  in  some  cases  until  judgment  is 
recovered  against  the  corporation  and  execution  issued,  and  return  made 
of  nulla  bona.  Stockholders  could  not  be  held  liable  in  such  a  case  if  the 
corporation  is  discharged,  nor  could  the  creditor  recover  judgment  against 
the  corporation  as  a  necessary  preliminary  step  to  the  stocknolder's  indi- 
vidual liability. 

Consequences  such  as  these  were  never  contemplated  by  Congress,  and 
the  fact  that  they  would  flow  from  the  theory  of  the  defendants,  if 
adopted,  goes  very  far  to  show  that  the  theory  itself  is  unfounded  and 
unsound.  Instances  of  such  individual  liability  are  not  rare,  and  it  ap- 
pears that  the  law  under  which  the  defendants  were  organized  makes  the 
several  stockholders  individually  liable  to  the  creditors  of  the  company,  in 
an  amount  equal  to  the  amount  of  their  stock,  for  all  debts  and  con- 
tracts of  the  company,  until  the  whole  amount  of  the  capital  stock  is  sub- 
scribed and  paid.     Sess.  Laws  of  N.  Y.  1848,  p.  56,  §  10. 

Bankrupts,  other  than  corporations  or  joint-stock  companies,  if  they 
have  conformed  in  all  things  to  their  duty  under  the  bankrupt  act,  are 
entitled  to  receive  a  certificate  of  discharge,  and  the  provision  is  that  such 
certificate  shall  operate  to  discharge  such  a  bankrupt  from  all  debts  and 
claims,  which  by  said  act  are  made  provable  against  his  estate,  subject,  of 
course,  to  the  exceptions  described  in  the  thirty-third  section  of  the  same 
act.  Sennett  v.  Q-oldthwait^  109  Mass.  494 ;  Wilson  v.  Capuro,  41  Cal. 
545 ;  In  re  Wright,  36  N.  Y.  174, 

Since  this  litigation  was  commenced,  Congress  has  amended  the  twenty- 
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first  section  of  the  bankrupt  act,  and  provided  that  where  a  discharge  has 
been  refused,  or  the  proceedings  have  been  determined  without  a  dis- 
charge, a  verdict  proving  his  debt  or  claim  shall  not  be  held  to  have 
waived  his  right  of  action  or  snit  against  the  bankrupt.  18  Stats,  at  Large, 
179. 

Comment  upon  that  provision  is  unnecessary,  as  it  clearly  appears  that 
the  unamended  act  did  not  discharge  the  claim  of  the  plaintiffs. 

JudffTfient  affirmed. 


BUPBEME  COUBT  OF  MICHIQAN. 

[January,   1876.] 

master  and  servant.  —  injury  to  servant.  —  risks  ingidbnt  to 

natx7re  of  employment. 

6ILDERSLEEVE  v.  FORT  WAYNE,  JACKSON,   AND    SAGINAW    RAIL- 
ROAD CO. 

A  railroad  employee  was  killed  in  coupling  a  car  that  was  lower  than  the  rest.  He 
had  fully  understood  the-  risk  incident  to  the  use  of  (he  car,  yet  had  not  protested 
against  its  use  to  his  employers,  nor  received  from  them  any  assurance  that  its  use 
would  be  discontinued.  The  case  was  held  not  to  be  an  exception  to  the  rule  that 
leaves  the  servant  to  bear  the  consequences  of  all  the  ordinary  risks  incident  to  his 
employment 

Opinion  of  the  court  by  Cooley,  J. 

The  plaintiff  as  adminiBtratrix  has  recovered  against  the  defendant  a 
judgment  for  damages  occasioned  by  the  killing  of  the  intestate,  who 
was  a  servant  in  defendant's  employ.  The  accident  occurred  while  the 
intestate  was  engaged  in  coupling  two  cars,  one  of  which  was  lower  than 
the  other,  rendering  the  act  of  coupling  peculiarly  difficult  and  dangerous. 
The  gravamen  of  the  complaint  is  the  negligence  of  defendant  in  making 
use  of  this  low  car,  and  subjecting  its  servants  to  the  consequent  risks. 
It  is  not  claimed  that  the  difficulty  and  danger  were  unknown  to  the  in- 
testate ;  on  the  contrary,  much  evidence  was  given  on  the  part  of  the 
plaintiff  to  show  that  the  danger  was  well  understood  by  the  intestate, 
and  that  the  car  had  a  bad  reputation  among  the  employees  of  defendant. 
What  the  bad  reputation  was  for  does  not  very  distmctly  appear,  though 
the  evidence  tends  to  show  that  it  was  rather  because  its  construction,  — 
it  being  an  old  mail-car,  —  made  it  inconvenient  for  use,  than  for  any 
other  reason.  This,  however,  is  not  very  material.  No  question  is  made 
but  that  any  difficulty  that  existed  in  coupling  the  car  was  understood 
by  the  intestate. 

The  question  in  the  record  is  whether  there  was  any  evidence  tending 
to  estabUsh  a  claim  against  the  defendant.  On  the  argument  it  has  been 
assumed  on  both  sides,  that  the  rule  of  law  which  leaves  the  servant  to 
bear  the  consequences  of  all  the  ordinary  risks  incident  to  his  employ- 
ment, ought  to  remain  undisturbed.     Both  parties  rely  upon  the  case  of 
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'])avi8  V.  Detroit  ^  MiliDattkee  R.  R.  Co.  20  Mich.  105,  in  which  that 
role  was  examined  and  approved,  as  a  rule  reasonable  in  itself,  as  it 
affected  the  particular  relation  of  employer  and  employed,  and  as  being 
also  an  important  rule  of  public  policy  in  its  tendency  to  insure  caution 
and  vigilance  oh  the  part  of  persons  employed. 

The  plaintiff  relies  upon  exceptions  to  that  rule,  and  claims  to  recover 
on  the  ground  either  that  the  defendant  was  guilty  of  a  breach  of  duty 
to  its  employees  in  making  nse  of  a  dangerous  vehicle,  or  that  it  was 
culpable  in  not  discontinuing  its  nse  in  accordance  with  what  were  equiv- 
alent to  assurances  to  the  persons  employed,  that  the  car  should  be  re- 
placed by  another.  If  the  evidence  tends  to  show  a  breach  of  duty  in 
either  of  these  particulars,  it  is  insisted  there  was  a  case  for  the  jury 
based  upon  the  negligence  of  the  employer,  the  risks  of  which  the  em- 
ployed is  never  understood  to  assume. 

Undoubtedly  a  servant  has  a  right  to  repose  confidencer  in  the  prudence 
and  caution  of  his  employer,  and  to  rely  upon  his  not  putting  him  in 
charge  of  implements  which,  from  improper  construction  or  other  cause, 
are  so  dangerous  that  a  prudent  man  would  not  make  use  of  them.  If 
the  servant  is  injured  in  consequence  of  this  confidence  being  abused,  he 
ought  to  be  remunerated.  But  where  the  difficulties  in  the  case  are  fully 
known  to  him,  and  he  undertakes  the  employment,  or  continues  in  it 
without  protest,  and  makes  use  of  the  implement  without  there  being  in 
the  case  anything  in  the  nature  of  compulsion,  it  is  a  serious  question 
whether  his  case  is  within  the  reason  of  recognized  exceptions  to  the 
general  rule.  This,  however,  is  a  suggestion  which  will  be  passed  over 
without  discussion  at  this  time. 

The  car  which  was  the  cause  of.  the  injury  in  this  case  was  not  in  itself 
dangerous,  or  unfit  for  use.  In  coupling  it  with  other  cars  peculiar  cau- 
tion was  requisite,  making  it  more  liable  to  cause  injury  than  would  be  a 
car  of  more  modern  construction.  Its  uses,  therefore,  made  the  employ- 
ment more  dangerous  than  it  otherwise  would  be.  In  that  particular  the 
case  may  be  compared  to  that  of  a  farmer,  who,  with  knowledge  on  the 
part  of  himself,  and  those  in  his  employ,  that  a  horse  he  has  had  in  use 
is  disposed  to  be  fractious  and  nn  manageable,  continues  nevertheless,  to 
nse  him  in  his  business.  It  may  be  compared  to  that  of  the  merchant 
who  continues  to  make  nse  of  a  fluid  for  light,  when  something  else  which 
is  within  his  reach  has  been  demonstrated  by  experience  to  be  safer.  So 
far  as  we  can  perceive,  the  case  of  the  manufacturer  would  not  be  different 
in  principle,  who  should  continue  the  use  of  a  building  which,  in  the 
event  of  a  conflagration,  would  subject  his  employees  to  greater  risks 
than  would  one  of  different  construction.  Comparisons  innumerable 
might  be  made  with  this  case  in  all  the  avocations  of  life. 

Now  any  rule  on  this  subject  must  be  a  general  rule,  and  not  one  to  be 
applied  to  railroad  companies  alone.  It  will  be  perceived  that  the  risk  in 
the  case  was  such  as  would  affect  only  the  person  employed,  and  that 
whatever  duty  was  imposed  by  the  circumstances  upon  any  one,  could 
have  had  reference  only  to  such  persons.  The  case  is  consequently  di- 
vested of  any  question  except  such  as  would  concern  the  relation  of 
master  and  servant,  and  the  same  rule  would  govern  the  case  that  would 
govern,  were  the  question  to  arise  between  the  farmer,  the  mechanic,  and 
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the  manufacturer,  and  the  persons  in  his  employ.  And  treating  it  as  a 
question  of  such  broad  application,  we  do  not  perceive  any  ground  upon 
which  the  plaintiff's  case  can  safely  be  planted  which  comes  short  of  this : 
that  the  employer  is  under  obligation  to  his  servants,  under  all  circum- 
stances, to  make  use  of  the  safest  known  appliances  and  instruments,  and 
is  responsible  for  any  failure  to  discard  what  is  not  such,  and  to  supply  its 
place  with  something  safer. 

Any  doctrine  so  far-reaching  as  this  would  manifestly  be  destructive  of 
the  general  rule,  and  would  almost  make  the  employer  the  guarantor  of 
his  servants'  safety  in  his  employ.  But  under  any  less  serious  respon- 
sibility it  would  be  impossible  to  sustain  a  judgment  against  this  defend- 
ant, upon  the  sole  ground  of  a  failure  to  discontinue  tne  use  of  this  car. 
In  any  light  in  which  the  question  can  be  viewed,  no  breach  of  duty  can 
be  charged  against  the  defendant,  unless  it  be  the  duty  to  make  the  em- 
ployment as  safe  for  the  persons  employed  as  was  possible.  Certainly, 
in  making  use  of  this  car,  no  confidence  which  was  reposed  in  the  pru- 
dence and  caution  of  the  employee  has  been  betrayed.  The  difficulties, 
as  has  already  been  stated,  were  fully  known  and  understood,  and  the 
intestate  voluntarily  continued  to  encounter  the  risks. 

On  the  other  ground,  we  find  it  equally  difficult  to  discover  what  there 
was  to  go  to  the  .jury.  It  was  not  shown  that  any  complaint  was  made 
to  the  company,  or  its  superintendent,  that  there  was  danger  in  the  use  of 
the  car,  or  that  any  assurances  were  given  that  the  use  would  be  discon- 
tinued. There  is  no  ground  on  the  evidence  for  a  suggestion  that  the 
intestate  continued  in  the  business  because  of  assurances  from  any  person 
in  authority  that  this  car  would  be  taken  oflE.  There  is  some  testimony 
of  complaint  made  to  the  mechanic  in  charge  of  the  Michigan  Central 
Car  Shops  at  Jackson,  where  the  defendant  had  its  repairs  made,  and  of 
a  reply  made  by  him,  that  the  car  ought  not  to  be  made  use  of  for 
coupling  with  the  coupler  on  the  other  cars;  but  obviously  there  was 
nothing  in  this  to  charge  the  defendant  with  any  ajssurances,  or  to  affect 
the  case  in  any  manner. 

The  judgment  must  be  reversed  with  costs,  and  a  new  trial  ordered. 


SUPREME  GOUBT  OF  THE  UNITED  STATES. 

[October  Term,  1876.] 
patent.  —  novelty.  —  infringement  defined  and  kxpoundba>. 

SEW  ALL  V.  JONES. 

To  defeat  a  patent  on  the  ground  of  want  of  novelty,  the  thing  relied  upon  most  embody 
the  substance  of  the  thing  patented.  Whatever  would  be  an  infringement  of  the  pat- 
ent will  defeat  it. 

To  recommend  a  method  of  practising  an  invention  does  not  make  the  method  a  part  of 
the  patent. 


March,  1876.]  THE  AMERICAN  LAW  TIMES  REPORTS.  121 

Vol.  ni.]  Sbwall  v.  JOMEg.  [No.  S. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  District  of 
Maine. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

Jones,  as  assignee  of  four  several  patents  for  a  new  and  useful  improve- 
ment in  preserving  Indian  corn,  brought  his  action  against  Clark,  the 
original  defendant,  alleging  infringements  of  the  same.  These  patents 
were  issued  to  Isaac  Winslow,  and  were  as  follows,  viz. :  No.  34,928, 
dated  April  8,  1862,  for  "  a  new  and  useful  improvement  in  preserving 
Indian  com  ;  "  No.  35,274,  dated  May  13,  1862,  *'  for  a  new  and  useful 
improvement  in  preserving  green  corn ; "  No.  35,346,  dated  May  20, 
1862,  and  No.  36,326,  dated  August  26,  1862. 

The  two  patents  last  above  mentioned  were  declared  and  adjudged  by 
the  court  below  to  be  void,  and  from  this  judgment  no  appeal  has  been 
taken.  They  are  no  longer  elements  in  the  case  before  us,  and  are  dis- 
missed from  further  consideration. 

The  patent  first  mentioned  is  for  an  article  of  manufacture  —  a  result. 
The  second  one  is  for  a  process  by  which  a  result  is  obtained.  The  first 
is  the  more  full  and  embraces  all  that  is  contained  in  the  second. 

The  first  objection  made  to  the  patents  is  the  want  of  novelty.  It  is 
contended  that  they  were  anticipated  by  the  Appert  process  embodied  in 
the  Durand  patent  of  1810  ;  also  by  the  patent  of  Gunther  of  1841,  and 
by  that  of  Wertheimer  of  1842.  It  is  an  elementary  proposition  in 
patent  law,  that,  to  entitle  a  plaintiff  to  recover  for  the  violation  of  a 
patent,  he  must  be  the  original  inventor,  not  only  in  relation  to  the 
United  States,  but  to  other  parts  of  the  world.  Even  if  the  plaintiff  did 
not  kno^  that  the  discovery  had  been  made  before,  still  he  cannot  re- 
cover if  it  has  been  in  use  or  described  in  public  prints,  and  if  he  be  not 
in  truth  the  original  inventor.  Dawaath  v.  Fallen^  2  Wash.  C.  C.  311 ; 
Bedford  v.  Suntj  1  Mason,  302. 

Durand's  patent  is  described  in  his  specification,  enrolled  in  the  Eng- 
lish court  of  chancery,  as  based  ^^  upon  an  invention  communicated  to 
him  by  a  certain  foreigner,  residing  abroad,  of  the  manner  of  preserving 
animal  food,  vegetable  food,  and  other  perishable  articles  a  long  time  from 
perishing,  or  becoming  useless." 

In  describing  the  nature  of  the  invention,  and  the  manner  in  which  the 
same  is  to  be  performed,  he  says :  — 

First,  ^*'  I  place  the  said  food  or  articles  in  bottles  of  glass,  pottery,  tin, 
or  other  metals  or  fit  materials,  and  I  close  the  aperature  so  as  completely 
to  cut  off  or  exclude  all  communication  with  the  external  air,"  and  he  de- 
scribes the  various  means  of  effecting  that  purpose. 

Second,  *^  When  the  vessels  are  thus  charged  and  well  closed,  I  place 
them  in  a  boiler,  each  separately  surrounded  with  straw  or  wrapped  in 
a  coarse  cloth,  or  otherwise  defended  from  striking  against  each  other.  I 
fill  the  boiler  so  as  to  cover  the  vessels  with  cold  water,  which  I  grad- 
ually heat  to  boiling  and  continue  the  ebullition  for  a  certain  time,  which 
must  depend  upon  the  nature  of  the  substances  included  in  the  vessels, 
and  the  size  of  the  vessels,  and  other  obvious  circumstances  which  will  be 
readily  apprehended  by  the  operator.  Vegetable  substances  are  to  be  put 
into  the  vessel  in  a  raw  or  crude  state,  and  animal  substances  partly  or 
half  cooked,  although  these  may  also  be  put  in  raw." 
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The  specification  then  declares  that  the  inventor  did  avail  himself  of 
the  application  of  heat,  by  placing  the  vessel  in  an  oven,  stove,  steam-bath, 
or  other  fit  situation  for  gradually  and  uniformly  raising  the  temperature 
and  suffering  it  to  cool  again,  and  that  as  the  choice  of  the  consumer,  or 
nature  of  the  said  food,  or  other  articles  may  render  preferable,  leave  the 
aperture  of  the  vessel,  or  a  small  portion  thereof,  open  until  the  effect  of 
the  heat  shall  have  taken  place,  at  which  period  the  same  is  to  be  closed. 

The  points  following  are  embraced  in  this  patent :  — 

1.  It  is  for  the  purpose  of  preserving  for  a  long  time  animal  or  vege- 
table  food. 

2.  The  articles  thus  to  be  preserved  are  to  be  placed  in  tin  or  other 
vessels,  so  arranged  as  to  exclude  communication  with  the  external  air. 

3.  An  aperture  may  be  left  in  the  vessel,  at  the  choice  of  the  oper- 
ator, until  the  effect  of  the  heat  shall  have  taken  place,  when  it  is  to  be 
closed. 

4.  The  vessels  thus  prepared  are  placed  in  a  boiler  filled  with  cold 
water,  which  is  heated  to  a  boiling  point,  which  boiling  shall  be  continued 
for  such  time  as  shall  be  required  by  the  substances  contained  in  the 
vessel. 

5.  Although  a  water-bath  is  preferred,  the  inventor  declares  that  he 
avails  himself  of  heat  through  an  oven,  stove,  steam-bath,  or  any  other 
situation  fit  for  gradually  raising  the  temperature  and  suffering  it  to  cool 
again. 

6.  Vegetables  are  to  be  put  into  the  vessels  in  a  raw  or  crude  state  ; 
animal  substances  raw  or  partly  cooked. 

7.  The  invention  is  general  in  its  terms,  embracing  all  vegetables  and 
all  animal  substances  capable  of  being  thus  dealt  with. 

Winslow's  patent  of  April  8,  1862,  No.  34,928,  is  declared  to  be  for  an 
improvement  in  preserving  Indian  corn  in  the  green  state. 

The  letters-patent  declare  that  the  first  "  success  of  the  inventor  was 
obtained  by  the  following  process  :  The  kernels  being  removed  from  the 
Cob  were  immediately  packed  in  cans  hermetically  sealed,  so  as  to  pre- 
vent the  escape  of  the  natural  aroma  of  the  corn,  or  the  evaporation  of 
the  milk  or  other  juices  of  the  same.     I  then  submitted  the  sealed  cans 

and  their  contents  to  boiling  or  steam  heat  for  about  four  hours 

By  this  method  of  cooking  green  corn  in  the  vapor  of  its  juices,  the  ends 
of  the  cans  are  bulged  out.  Strong  cans  are  required,  and  dealers  are 
likely  to  be  prejudiced  against  corn  thus  put  up.  I  recommend  the  fol- 
lowing method:  Select  a  superior  quality  of  green  corn  in  the  natural 
state,  remove  the  kernels  from  the  cob  by  means  of  a  curved  and  gauged 
knife  or  other  suitable  means.  Then  pack  in  cans,  hermetically  seal  the 
cans,  expose  them  to  steam  or  boiling  heat  for  about  an  hour  and  a  half, 
then  puncture,  seal  while  hot,  and  continue  the  heat  for  about  two  hours 
and  a  half."  At  the  close  the  inventor  says  that  what  he  claims  to  se- 
cure by  the  patent  is  the  new  article  of  manufacture,  namely,  Indian  com 
preserved  in  the  green  state  without  drying,  the  kernels  being  removed 
from  the  cob,  hermetically  sealed,  and  heated  as  described. 

Let  us  now  state  the  points  embi*aced  in  this,  the  plaintiff's  patent, 
and  compare  them  with  the  points  heretofore  stated  as  included  in  the 
Durand  patent. 
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1.  Winslow's  declared  object  is  the  preservation  of  Indian  corn  in  the 
green  state. 

Dnrand's  is  for  preserving  Indian  corn  not  only,  but  all  vegetable  sab- 
stances  in  their  raw  or  crude  state. 

2.  Winslow  recommends  removing  the  kernels  from  the  cob  before  the 
process  of  preservation  is  commenced,  placing  the  kernels  in  cans,  sealing 
them  and  exposing  them  to  heat. 

Durand,  not  limiting  himself  to  the  article  of  com,  provides  that  the 
articles  to  be  preserved  shall  be  placed  in  cans,  and  subjected  to  heat>  in 
the  same  manner.  He  does  not  stipulate  or  recommend  that  the  article 
shall  be  first  removed  from  the  cob,  the  vine,  the  twig,  or  whatever  may 
be  the  natural  support  of  the  vegetable  to  be  preserved,  as  the  corn  from 
the  cob,  the  pea  from  its  pod,  the  grape  or  the  tomato  from  its  vine,  the 
peach  from  its  stem,  the  berry  from  its  stalk.  Neither  does  he  recom- 
mend that  it  shall  not  be  so  removed.  His  process  embraces  the  article 
in  whatever  form  it  may  be  presented.  It  is  for  the  preservation  of  raw 
or  crude  or  uncooked  vegetables  in  whatever  form  they  may  be  presented, 
and  necessarily  includes  a  case  where  they  have  been  previously  removed 
from  their  natural  support.  A  prior  removal  from  the  stalk  would  be  the 
natnnd  and,  in  many  cases,  a  necessary  proceeding.      • 

3.  Winslow  directs  that  the  kernels  shall  be  subjected  to  the  heat  for  a 
period  of  about  one  and  a  half  hours  before  puncturing,  and  for  about  two 
and  a  half  hours  after  the  puncturing.  The  double  use  of  the  woi*d  about 
indicates  that  the  time  is  not  to  be  considered  as  precisely  specified. 

Durand  directs  that  the  boiling  shall  continue  for  such  length  of  time 
as  shall  be  required  by  the  particular  substances  contained  in  the  vessel. 
Com,  peas,  tomatoes,  peaches,  berries,  asparagus,  may  very  likely  require 
great  difference  in  the  time  in  which  the  heat  shall  be  applied  to  produce 
the  required  effect.     In  each  case  that  is  to  be  the  measure  of  the  time. 

4.  Winslow  says  other  modes  may  be  adopted,  so  long  as  hermetical 
sealing  and  the  use  of  heat  are  so  managed  as  to  secure  the  aroma  and 
fresh  flavor  and  prevent  putrefaction. 

Durand  declares  that  he  intends  to  include  in  his  patent  heat  through 
an  oven,  stove,  steam,  or  any  other  situation  by  which  the  temperature 
is  gradually  raised  and  suffered  to  cool  iigain. 

The  same  idea  is  put  forth  at  the  close  of  Winslow's  specification, 
where  he  declares  that  what  he  claims  by  his  patent  is  the  manufacture 
of  Indian  com  in  its  green  state,  the  kernels  bemg  removed  from  the  cob, 
hermetically  sealed,  and  heated. 

We  are  of  the  opinion  that  the  substance  of  all  that  is  found  in  Wins- 
low's patent  had,  nearly  a  half  a  century  before  he  obtained  his  patent, 
been  put  forth  in  Durand's  patent.  If  Durand's  patent  were  now  in 
force  in  this  country,  and  a  suit  brought  upon  it  against  Jones,  the 
claimant  under  Winslow,  for  an  infringement,  the  right  to  recover 
could  not  be  resisted.  Durand  would  show  a  patent  intended  to  effect 
the  same  purpose,  to  wit,  the  preservation  of  vegetables  for  a  long  time ; 
employing  the  same  process,  to  wit,  the  effect  of  heat  upon  vegetables 
placed  in  a  metallic  vessel,  the  gradual  cooling  of  the  same,  hermetically 
sealed  after  puncture  to  allow  the  escape  of  gases.  This  is  also  Wins- 
low's process. 
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To  constitute  an  infringement,  the  thing  used  by  the  defendant  must  be 
such  as  substantially  to  embody  the  patentee's  mode  of  operation,  and 
thereby  to  attain  the  same  kind  of  result  as  was  reached  by  his  invention. 
It  is  not  necessary  that  the  defendant  should  employ  the  plaintiff's  inven- 
tion to  as  good  advantage  as  he  employed  it,  or  that  the  result  should  be 
the  same  in  degree,  but  it  must  be  the  same  in  kind.  Winans  v.  Denmead^ 
15  How.  330. 

To  infringe  a  patent  it  is  not  necessary  that  the  thing  patented  should 
be  adopted  in  every  particular.  If  the  patent  is  adopted  substantially  by 
the  defendants,  they  are  guilty  of  infringement.  Hoot  v.  BaU^  4  McLean, 
177  ;  Alden  v.  Denet/y  1  Story  C.  C.  R.  336. 

In  an  action  for  infringement  the  first  question  is  whether  the  machine 
used  by  the  defendant  is  substantially  in  its  principle  and  mode  of  opera^ 
tion  like  the  plaintiff's.  If  so,  it  is  an  infringement  to  use  it.  Howe  y. 
Abbott,  2  Story  C.  C.  190 ;  Parker  v.  ffaunth,  4  McLean,  370. 

If  he  has  taken  the  same  plan  and  applied  it  to  the  same  purpose,  not- 
withstanding he  may  have  varied  the  process  of  the  application,  his 
manufacture  will  be  substantially  indentical  with  that  of  the  patentee. 
Curtis,  §  312. 

Erskine,  J.,  says  (in  Walter  v.  Potter^  Webs.  Pat.  Cas.  585,  607),  the 
question  of  infringement  depends  upon  whether  the  plan  which  the 
defendant  has  employed  is  in  substance  the  same  as  the  plaintiff's,  and 
whether  all  the  differences  which  have  been  introduced  are  not  differences 
in  circumstances  not  material,  and  whether  it  is  not  in  substance  and 
effect  a  colorable  evasion  of  the  plaintiff's  patent. 

When  a  party  has  invented  some  mode  of  carrying  into  effect  a  law  of 
natural  science  or  a  rule  of  practice,  it  is  the  application  of  that  law  or 
rule  which  constitutes  the  peculiar  feature  of  the  invention.  He  is  enti- 
tled to  protect  himself  from  all  other  modes  of  making  the  same  applica- 
tion, and  every  question  of  infringement  will  present  the  question  whether 
the  different  mode,  be  it  better  or  worse,  is  in  substance  an  application  of 
the  same  principle.     Curtis,  §  320. 

It  is  said,  however,  that  a  distinction  exist  in  this:  that  Winslow's 
patent  provides  that  the  com  shall  be  removed  from  the  cob  before  the 
process  begins,  and  that  Durand  does  not  specify  this  idea.  If  this  be 
conceded,  it  does  not  alter  the  case.  Although  he  may  preserve  Indian 
com  by  removing  it  from  the  cob  more  advantageously  than  by  letting 
it  remain  on  the  cob,  he  does  it  by  using  the  Durand  process.  He  still 
applies  Durand's  process  of  heating,  puncturing,  and  cooling,  and  no 
more  takes  the  practice  out  of  Durand's  patent  than  if  he  should  specify 
that  pears  or  peaches  would  be  the  better  preserved  if  their  outer  coating 
should  be  first  removed,  or  that  meat  could  be  the  better  preserved  if  the 
bones  were  previously  removed.  Whether  the  improvement  or  combina- 
tion could  be  the  subject  of  a  patent,  it  is  not  material  to  consider. 

It  is  said  again,  that  ^^  instead  of  packing  the  kernels  in  the  vessels 
selected  for  the  purpose,  in  their  crude  state,  as  suggested  in  the  English 
patent,  the  process  patented  by  the  assignor  of  the  plaintiff  directs  that 
the  kernels  should  be  cut  from  the  cob  in  a  way  which  leaves  a  large  part 
of  the  hull  on  the  cob  and  breaks  open  the  kernels,  liberating  the  juices, 
to  use  the  language  of  the  patentee,  and  causing   the  milk  and  other 
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jaices  of  the  com  to  flow  out  and  sarround  the  kernels  as  they  are  packed 
in  the  cans,  in  such  a  mode  that  the  juices  form  the  liquid  in  which  the 
whole  is  cooked,  when  the  cans  are  subjected  to  the  bath  or  boiling 
water." 

This  argument  is  based  upon  an  error  in  fact.  There  is  no  such  lan- 
guage in  the  patent.  The  sole  expression  of  the  patent  is  to  provide, 
first,  that  the  com  shall  be  removed  from  the  cob,  and  second,  that  it 
shall  be  subjected  to  heat  in  vessels  hermetically  sealed.  Thus,  Wins- 
low  recites  that  difficulty  had  been  encountered  by  him  in  preserving  the 
corn  upon  the  cob.  This  produced  an  insipid  article,  and  accordingly,  he 
says:  "My  first  success  was  obtained  by  the  following  process:  the  ker- 
nels being  removed  from  the  cob,  were  immediately  packed  in  cans  and 
hermetically  sealed,  so  as  to  prevent  the  escape  of  the  aroma,  and  sub- 
mitted to  heat,"  &c.  There  is  not  a  word  in  the  patent  to  the  effect  that 
the  kernels  shall  be  cut  off  in  a  particular  way,  or  that  a  large  part  of  the 
hull  shall  be  left  on  the  cob,  nor  indeed,  that  the  kernels  shall  be  cut  off 
at  all.  It  is  simply  provided  that  the  corn  shall  be  removed  from  the 
cob.     The  means  are  not  specified. 

Further  on,  the  patentee,  Winslow,  says  :  "  I  recommend  the  following 
method."  This  is  not  of  the  substance  of  the  patent.  A  recommenda- 
tion is  quite  different  from  a  requirement.  The  latter  is  a  demand,  an 
essential,  a  necessity.  The  former  is  a  choice  or  preference  between  dif- 
ferent modes  or  subjects,  and  is  left  to  the  pleasure  or  the  judgment  of  the 
operator.  He  may  adopt  it.  He  will  do  well  if  he  does.  But  he  may 
reject  it  and  still  accomplish  his  object  by  means  of  the  patent. 

The  principle  is  this:    The  omission   to  mention  in   the  specification 
something  which  contributes  only  to  the  degree  of  benefit,  providing  the 
apparatus  would  work  beneficially  and  be  worth  adopting  without  it,  is  • 
not  fatal,  while  the  omission  of  what  is  known  to  be  necessary  to  the 
enjoyment  of  the  invention  is  fatal.     Curtis,  §  248. 

An  excess  of  description  does  not  injure  the  patent,  unless  the  addition 
be  fraudulent.     lb.  §  250. 

Accordingly,  when  the  inventor  says,  "  I  recommend  the  following 
method,"  he  does  not  thereby  constitute  such  method  a   portion  of  his 

Eatent.  His  patent  may  be  infringed,  although  the  party  does  not  follow 
is  recommendation  but  accomplishes  the  same  end  by  another  method. 
But  the  patentee  does  not  even  recommend  that  the  kernels  shall  be 
cut  off  in  such  manner  that  a  large  portion  of  the  hull  shall  remain  upon 
the  cob,  nor  does  he  distinctly  recommend  the  cutting  off  of  tlie  kernels 
in  any  manner.  His  recommendation  is  simply  that  the  kernels  be  re- 
moved by  any  convenient  and  suitable  method.  His  language  is :  "I 
recommend  the  following  method:  Select  a  superior  quality  of  sweet 
com,  in  the  green  state,  and  remove  the  kernels  from  the  cob  by.  means 
of  a  curved  and  gauged  knife,  or  other  suitable  means."  Any  means  that 
are  suitable  for  removing  the  kernels,  whether  by  knife  or  any  other 
method,  are  within  this  language. 

That  the  simple  removal  of  the  com  from  the  cob,  before  it  is  subjected 
to  heat,  without  reference  to  cutting  it  off  in  such  a  manner  as  to  leave  a 
portion  of  the  hull  on  the  cob,  or  without  reference  to  cutting  at  all,  is  the 
claim  of  Winslow's  patent,  is  clearly  shown  by  another  consideration. 
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The  first  patent  of  Winslow  and  his  second  patent,  as  stated  in  the 
opinion  of  the  court  below,  are  intended  to  effect  the  same  purposes — the 
one  being  a  patent  for  the  article,  the  other  for  the  process  by  which  the 
article  is  produced.  ^^  Both  patents  (it  is  there  said)  may  be  considered 
together,  as  all  the  proofs  applicable  to  one  apply  equally  to  the  other, 
and  the  positions  taken  in  argument  are  the  same  in  both,  without  an 
exception." 

Now,  it  is  quite  significant  of  the  intent  of  the  claimant,  and  of  the 
meaning  of  the  first  patent,  that  his  second  patent,- which  is  for  the  pro- 
cess, and  would  properly  be  more  specific  as  to  every  essential  mode, 
makes  no  claim  that  the  corn  shall  be  removed  from  the  cob  by  cutting, 
much  less  that  it  should  be  cut  in  any  particular  manner,  or  with  a 
view  to  any  particular  effect.  After  describing  his  disappointment  in  the 
result  when  be  merely  cooked  the  corn,  and  in  attempting  to  preserve  it 
when  packed,  without  removal  from  the  cob,  or  where  it  was  removed 
after  having  been  boiled  on  the  cob,  he  says :  "  Finally  I  adopted  the 

Erocess  of  removing  the  corn  from  the  cob,  packing  the  kernels  in  cans, 
ermetically  sealing  the  same,  then  boiling  the  cans  until  the  corn  con- 
tained therein  became  completely  cooked."  The  word  cutting  is  not 
to  be  found  in  this  patent.  Removal  from  the  cob  before  commencing 
the  preservation,  without  reference  to  the  manner  or  means,  except  only 
that  they  should  be  suitable,  is  the  plain  intent  of  both  patents.  In  thiis. 
respect  they  are  identical  with  each  other,  and  are  not  inconsistent  with 
Durand's  patent. 

The  discovery  in  question  has  been  of  immense  benefit  to  mankind. 
By  means  of  food  preserved  in  a  compact  and  nutritious  form,  protected 
from  its  natural  tendency  to  decay,  deserts  are  traversed,  seas  navigated, 
.  distant  regions  explored.  It  is  less  brilliant,  but  more  useful,  than  all 
the  inventions  for  the  destruction  of  the  human  race  that  have  ever  been 
known.  It  is  to  France  that  the  honor  of  this  discovery  belongs,  and  to 
Appert,  a  French  citizen.  It  does  not  belong  to  America  or  to  Winslow. 
Appert's  process  presents  all  that  we  now  know  upon  the  subject.  It 
contains  absolutely  everything  of  value  that  is  contained  in  Winslow's 
patent. 

Other  grave  questions  are  presented  by  the  record  before  us.  We  are 
satisfied,  however,  to  place  our  decision  upon  the  ground  that  the  want  of 
novelty  in  the  patents  of  Winslow  is  fatal  to  the  plaintiff's  right  of  re- 
covery.    We  do  not  discuss  the  other  questions. 

The  decree  of  the  court  below  must  be  reversed,  and  judgment  ordered 
in  favor  of  the  defendant  below. 
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SUPREME    COUBT   OF   CALIFORNIA. 

[December,  1875.] 

constitutional  law.  —  acts  to  legalize  assessments.  —  legis- 
lature cannot  deny  to  officers  of  municlt>al  corporation 
discretion  concerning  municipal  improvements. 

PEOPLE  p.  LYNCH. 

An  anessment  that  could  not  have  been  directly  levied  by  the  legislature  of  a  state,  can- 
not be  legalized  by  an  enactment  of  such  legislature. 

Nor  has  the  legislature  of  a  state  the  power  to  deny  to  the  officers  of  a  municipal  corpo- 
ration the  discretion  which  thejr  enjoy  under  the  charter  of  the  municipality  concerning 
mtmicipal  improvements. 

Opinion  by  McKinstry,  J. ;  Niles  and  Crockett,  JJ.,  concurring. 

The  action  is  an  alleged  assessment  for  planking  Tenth  Street,  from  J 
to  N  streets  in  the  city  of  Sacramento. 

As  conclusions  of  faw,  the  court  below  found  that  the  order  of  the 
board  of  trustees  directing  the  grading  and  planking  was  void^  because 
the  board  did  not  acquire  jurisdiction  to  make  it;  that  the  contract  for 
planking  was  also  void,  and  that  the  assessment  was  void,  because  the 
same  was  not  made  in  pursuance  of  the  city  charter.  The  court  further 
found  that  all  the  proceedings  had  been  legalized  by  the  act  of  the  leg- 
islature, approved  March  30,  1874,  ^^  to  legalize  the  assessment  of  a  street 
tax  in  the  city  of  Sacramento,"  the  first  section  of  which  reads  :  — 

^^  The  assessment  upon  all  lots  fronting  on  Tenth  Street,  between  J  and 
N  streets  in  the  city  of  Sacramento,  levied  on  the  20th  day  of  December, 
1859,  for  the  purpose  of  planking  Tenth  Street,  between  J  and  N  streets, 
is  hereby  made  legal  and  validy  and  all  acts  of  the  board  of  trustees  of  said 
city  in  relation  thereto  shall  have  full  force  and  effect,  and  said  bix  so 
levied  upon  said  lots  shall  be  a  lien  thereon  until  paid^ 

For  the  purpose  of  the  present  case,  I  am  willing  to  admit  the  entire 
accuracy  of  the  rule  said  (by  Cooley)  to  be  applicable  to  statutes  passed 
to  cure  irregularities  in  the  assessment  of  property  for  taxation.  ^'  If  the 
thing  wanting,  or  which  failed  to  be  done,  and  which  constitutes  the  de- 
fect in  the  proceedings,  is  something  the  necessity  of  which  the  legislature 
might  have  dispensed  with  by  prior  statute,  then  it  is  not  beyond  the  power 
of  the  legislature  to  dispense  with  \i  by  subsequent  statute.*'  Cooley's 
Const.  Lim.  371. 

Passing  the  questions  made  below  as  to  the  identity  of  the  assessment 
which  the  act  attempted  to  validate,  the  district  court  erred  in  holding 
that  the  act  legalized  the  illegal  proceedings.  And  this  for  three  rea- 
sons: — 

First.  The  assessment  which  it  attempted  to  legalize  was  entirely  want- 
ing in  the  elements  of  equality  and  uniformity,  according  to  any  stand- 
ardor  system  of  apportionment,  and  therefore  could  not  have  been  directly 
levied  by  the  legislature. 

Second.   In   California,  the  power  of  ^*  assessment ''  —  distinguished 
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from  that  of  taxation  as  ordinarily  employed  —  cannot  be  directly  exer- 
cised by  the  legislature,  within  the  limits  of  an  incorporated  city. 

Third.  The  inhabitants  of  a  city  cannot  be  deprived  of  their  right  to 
have  such  matters  passed  upon  by  their  representatives  in  the  city  council 
as  are  placed  by  the  charter  under  the  supervision  and  control  of  the 
legislative  department  of  the  city  government.  The  legislature  cannot, 
in  a  special  case,  deny  to  the  proper  city  authorities  that  discretion  which 
they  may  ordinarily  employ  with  respect  to  local  improvements. 

I.  As  I  uhderstand  it,  the  court  below  distinctly  found  that  a  lot  of 
land,  within  the  district  declared  by  the  charter  and  law  to  be  benefited 
by  the  alleged  improvement,  was  not  assessed  at  all.  Assuming  that  the 
act  (in  connection  with  the  charter  an  attempted  assessment)  is  to  bi^ 
read  as  if  it,  in  terms,  declared  that  public  work  had  been  done,  which 
was  of  benefit  to  the  same  property  which  would  have  been  benefited 
if  the  work  had  been  regularly  ordered,  it  assesses  all  the  lots  within 
the  district  benefited,  except  certain  lots  which  it  releases  from  liability 
for  the  benefit  received. 

An  *'  assessment "  for  a  local  improvement  is  a  tax^  differing  from  other 
taxes  in  that  it  need  not  be  levied  upon  the  ad  valorem  principle. 
Although  such  assessment  is  not  prohibited  by  that  clause  of  the  state 
Constitution  which  provides  that  "all  property  shall  be  taxed  in  pro- 
portion to  its  value,"  it  is  of  the  very  essence  of  taxation,  in  evert/ form, 
that  it  be  levied  with  equity  and  uniformity,  and  to  this  end,  that  there 
should  be  some  system  of  apportionment.  Tat/lor  v.  Palmer^  31  Cal. 
240.  These  assessments  may  be  apportioned  by  reference  to  the  number 
of  feet  fronting  on  the  improvement,  or  to  any  other  standard  which 
will  approximate  exact  equality  and  uniformity ;  but  whatever  the  basis 
of  taxation,  the  requirement  that  it  shall  be  uniform  is  universal,  the  dif- 
ference being  only  in  the  character  of  the  uniformity.  The  terms  "  tax  *' 
and  "  assessment  "  (except  in  the  case  of  specific  taxation),  both  include 
the  idea  of  some  ratio  or  rule  of  apportionment,  so  that,  of  the  whofe  sum 
to  be  raised,  the  part  paid  by  one  piece  of  property  shall  have  some  known 
relation  to,  or  be  affected  by,  that  paid  by  another.  Woodbridge  v. 
Detroit,  8  Mich.  276  ;  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  419. 

Abstractly,  the  idea  of  taxation  involves  the  distribution  of  the  bur- 
den —  with  equality  and  uniformity  —  upon  all  the  property  through- 
out the  state,  or  district ;  but  it  was  said  in  Merritt  v.  Farris :  '*  ITie 
Constitution  in  its  application  to  the  various  departments  of  the  gov- 
ernment, and  to  individual  rights,  must  receive  such  a  construction  as  to 
give  it  a  practical  operation."  22"  111.  311.  And,  in  the  same  case: 
"The  fraiTiers  of  the  Constitution  could  not  have  designed  that  such 
an  omission  "  (to  assess  an  individual,  or  particular  property)  "  should 
avoid  the  tax  levied  on  the  property  which  is  regularly  assessed.  They 
intended  to  require,  and  did  require,  that  the  law  should  provide  for  a  uni- 
form mode  of  assessment  and  collection,  which  would  not  sanction  exempt 
tion  from  the  hirdens  of  taxation,  and  they  impose  the  duty  upon  the 
officers  acting  under  the  revenue  laws  of  executing  them  fairly  and  im- 
partially ;  but  it  never  could  have  been  intended  that  their  omissions 
should  render  the  whole  tax  void,  and  suspend  the  collection  of  revenue. 
If  an  officer  wilfully  and   corruptly,  or  from  gross   negligence,  were  to 
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make  such  omissions,  he  would  doubtless  be  liable  in  damages  to  those 
suffering  injury,  p.  312.  And  it  was  there  held,  that  the  omission  of 
the  district  clerks  to  place  on  the  tax-roll  the  names  of  certain  prop- 
erty holders  within  a  school  district,  did  not  vitiate  the  whole  tax. 

Elsewhere  —  and  the  difference  seems  to  be  recognized  by  the  weight 
of  authority  in  other  states  —  a  distinction  is  made  between  mistakes  of 
fact,  erroneous  computation,  or  errors  of  judgment,  by  those  to  whom 
the  execution  of  the  taxing  laws  is  intrusted,  and  the  intentional  dis- 
regard of  such  laws  in  such  manner  as  to  impose  illegal  taxes  on  those? 
who  are  assessed.  In  Weeks  v.  Milwaukie  (10  Wis.  256),  Paine,  J., 
speaking  for  the  court,  after  declaring  a  rule  based  on  the  foregoing  dis- 
tinction, and  that  where  mere  mistakes  occur  on  the  part  of  officers  who 
are  endeavoring,  in  good  faith,  to  discharge  their  duties,  they  ought  not 
to  invalidate  the  whole  levy,  adds:  "It  seems  to  me  the  other  part  of 
the  rule  is  equally  essential  for  the  protection  of  the  citizen.  If  those 
executing  these  laws  may  deliberately  disregard  them,  and  assess  the 
whole  tax  upon  a  part  only  of  those  liable  to  pay  it,  and  have  still  a 
legal  tax,  then  the  laws  afford  no  protection,  and  the  citizen  is  at  the 
mercy  of  those  who,  by  being  appointed  to  execute  the  laws,  would 
seem  to  be  thereby  placed  beyond  legal  control.  I  know  of  no  con- 
siderations of  public  policy  or  necessity  that  can  justify  carrying  the 
rule  to  that  extent." 

In  the  present  case  (whatever  may  be  the  rule  as  to  executive  officers, 
such  as  assessors,  charged  with  duties  ministerial  in  their  character)  it  is 
unnecessary  to  go  further  than  this :  The  constitutional  limitation  that 
tascation  shall  be  equal  and  uniform,  including  the  proposition  that  by 
the  law  levying  it,  it  shall  be  a  burden  on  all  property  similarly  af- 
fected, or  in  the  same  relation  to  the  purpose  of  the  tax  and  to  the  taxing 
power,  applies  with  full  force  to  the  action  of  the  legislature.  While, 
therefore,  if  a  law  shall  provide  for  a  tax  in  conformity  to  the  Consti- 
tution, errors  in  judgment  on  the  part  of  the  agents  appointed  to  assess 
(or  even  intentional  omissions)  may  not  invalidate  the  whole  levy ;  an 
attempt  by  the  legislature  to  release  certain  property  from  its  propor- 
tion of  the  tax  would  be  of  non-effect. 

In  Crosby  v.  Lyon^  37  Cal.  243  (where  the  tax  had  actually  been  as- 
sessed and  collected  of  the  company),  it  was  held  that  a  statute  providing 
for  a  return  to  the  railroad  company  of  its  part  of  a  school  tax  lawfully 
levied  within  a  county  was  in  contravention  of  the  section  of  the  Consti- 
tution which  declares  that  taxation  "  shall  be  equal  and  uniform,"  &c. 
And  in  People  v.  McCreery  (34  Cal.  432),  this  court  decided  that  the 
legislature  had  no  power  to  exempt  from  taxation  any  private  property  in 
this  state.  In  that  case  the  judgment  did  not  invalidate  the  entire  levy, 
because,  as  was  held  in  effect,  the  attempted  exemption  only  was  void, 
and  the  assessors  were  authorized  to  assess  the  property  which  the  statutes 
pretended  to  exempt ;  and,  although  it  was  the  duty  of  the  assessor  to 
assess  all  the  property  in  his  district,  his  omission  to  assess  part,  under  the 
circumstances,  did  not  render  his  whole  action  void. 

But  the  Act  of  March  30, 1874,  contains  no  provision  for  a  future  assess- 
ment by  any  officer  or  agent  of  the  state  of  the  property  within  the  dis- 
trict declared  by  the  legislative  recognition  of  the  proceedings  under  the 
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charter  to  have  been  benefited  by  the  improvement  of  Tenth  Street,  or  of 
the  lots  omitted  in  the  attempted  assessment  which  it  was  the  object  of 
the  act  to  validate.  The  act  —  if  it  be  retroactive  at  all  —  most  be  the 
same  as  if  it  had  declared  certain  tracts  of  land  to  have  been  benefited  by 
the  local  improvement,  and  had  farther  enacted  that  parts  of  the  tracts 
should  pay  the  whole  cost.  It  has  been  repeatedly  held,  that  an  attempt 
by  the  legislature  to  compel  each  lot  upon  a  street  to  pay  the  whole  ex- 
pense of  grading  and  paving  along  its  front  cannot  be  maintained,  because 
while  there  is  an  apparent  uniformity,  the  measure  of  equality  required 
by  the  Constitution  is  entirely  wanting.  9  Dana,  513  ;  8  Mich.  274.  It 
is  far  more  clearly  a  violation  of  the  constitutional  principle  of  equality 
and  uniformity  to  require  of  one  lot,  or  any  number  less  than  all,  to  pay 
for  all  within  an  assessment  district. 

In  the  case  at  bar,  the  assessment,  such  as  it  was,  was  completed  prior 
to  the  curative  act,  so  called.  The  legislature  attempted  to  ratify  that 
very  assessment,  with  all  its  imperfections  on  its  head,  including  the  de- 
fect, that  part  of  the  property  within  the  assessment  district  had  not  been 
charged  at  all.  This  cannot  fairly  be  treated  ^  a  law  providing  for  a  levy 
of  an  assessment  within  a  certain  district,  and  appointing  officers  to  make 
it,  whose  errors,  perhaps,  might  not  vitiate  the  entire  levy.  This  act,  at 
best,  is  an  attempt  directly  to  levy  a  contribution  within  a  certain  dis- 
trict ;  to  declare  that  each  lot  named  shall  pay  a  sum,  arbitrarily  fixed, 
as  its  portion  thereof,  and  that  particular  lots  shall  pay  nothing.  Such 
a  statute,  if  prospective,  would  undoubtedly  be  invalid,  as  clearly  a  viola- 
tion of  principles  recognized  and  established  by  the  Constitution  of  the 
state. 

II.  The  power  of  "  assessment "  cannot  be  directly  employed  by  the 
legislature  within  the  limits  of  any  incorporated  city. 

In  Taylor  v.  Palmer^  supra^  it  was  said  :  ^^  It  is  true  that  the  power  of 
assessment  is  vested  in  the  legislature,  but  it  is  so  in  a  modified  sense.  It 
is  not  so  vested  as  an  independent  or  principal  power,  like  that  of  tax- 
ation, but  as  a  part  of,  and  as  an  incident  to,  the  power  of  organizing 
municipal  corporations,  and  providing  for  them  a  system  of  government, 
to  the  proper  working  of  which  the  power  of  assessment  is  indispensable. 
It  was  not  intended  that  the  power  of  assessment  should  be  exercised  by 
the  legislature,  and  it  never  can  be,  except  through  the  intervention  of  a 
municipal  corporation ;  for,  whenever  the  legislature  undertakes  to  exer- 
cise the  taxing  power  directly,  it  works  under  the  power  of  taxation  as 
distinguished  from  that  of  assessment.'* 

And  again :  ^^  It  results  that  the  legislature  not  only  may  grant,  but 
must  grant,  to  one  of  its  creatures  a  power  which  it  is  not  permitted  to 
exercise  in  its  own  capacity,  or,  to  observe  greater  exactness,  the  privilege 
of  exercising  the  power  of  taxation  for  certain  purposes  in  a  mode  in  which 
the  legislature  is  forbidden  to  exercise  it."     p.  253. 

The  foregoing  language  is  to  be  construed  with  reference  to  the  facts 
of  the  case  then  before  the  court.  The  learned  judge  who  delivered  the 
opinion  in  Taylor  v.  Palmer  was  discussing  the  power  of  "-assessment " 
within  a  eity^  and  the  conclusion  was,  that  within  corporations  strictly 
municipal,  the  power  cannot  be  directly  exercised  by  the  legislature. 
Thus  construed,  the  case  of  Taylor  v.  Palmer  accords  with  the  subsequent 
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ruling  in  Ragar  v.  Supervisors  of  Tolo  (47  Cal.  234),  where  it  was  held 
that,  outside  of  such  municipalitieB,  the  legislature  might  authorize  the 
employment  of  the  power  by  local  boards. 

This  power  of  ^^  assessment  '*  is  only  mentioned  in  the  Constitution  in 
that  section  which  provides  for  the  organization  of  cities  and  incorporated 
villages.  Art.  4,  sec  37.  It  is  spoken  of  as  a  power  of  municipal  gov- 
emment,  familiarly  known  and  well  understood,  both  by  the  framers  of 
the  Constitution  and  by  the  people  at  large  ;  and  the  legislature  is  com- 
manded to  restrict  the  power  ^^  so  as  to  prevent  abuses  in  assessments.'' 
It  is  a  power  which,  from  its  very  nature,  can  only  be  prudently  Employed 
by  those  in  whom  it  is  exclusively  vested.  Bearing  this  in  mind,  the  lan- 
guage of  the  section  above  referred  to,  which  provides  for  the  prevention 
of  abuses  by  legislative  restrictions,  would  seem  fully  to  justify  the  con- 
clusion reached  by  the  court  in  Taylor  v.  Palmer^  that  the  power  of  as- 
sessment can  only  be  exercised  through  the  medium  of  the  corporate  au- 
thorities. 

Conceding,  therefore,  the  principle  bearing  upon  retrospective  laws  to 
be  as  claimed  by  respondent,  the  legislature  could  not  originally  have 
levied  the  assessment,  which  they  attempted  to  validate  by  subsequent 
acts. 

III.  The  legislature  cannot  deprive  the  city  council,  or  other  legislative 
body,  of  all  discretion  with  respect  to  a  local  improvement  within  the 
limits  of  a  city,  when  by  the  charter  the  matter  of  such  improvements  is 
confided  to  the  judgment  and  discretion  of  the  local  body. 

First.  Before  proceeding  to  the  consideration  of  this  last  point,  I  pro- 
pose to  indicate  what  I  conceive  to  be  an  erroneous  view  in  respect  to  the 
exercise  by  the  courts  of  the  power  of  declaring  statutes  in  conflict  with 
the  state  Uonstitution. 

It  is  often  assumed,  and  sometimes  asserted,  that  it  is  the  duty  of  the 
judges  to  sustain,  by  strained  interpretation,  a  law,  which  at  first  view  is 
in  apparent  derogation  of  that  instrument.  I  concede  that  a  court  should 
hesitate  to  declare  a  law  unconstitutional,  as  it  should  to  render  any  decision 
involving  important  consequences  only  after  due  deliberation.  But  on  the 
other  lumd,  the  judges  may  not  indulge  an  indisposition  to  assume  respon- 
sibility by  falling  back  upon  phrases^  used  by  jurists,  however  distin- 
guished, which,  fairly  construed,  mean  only  that  great  caution  is  to  be 
employed  in  this,  as  m  other  judicial  action. 

Since  the  case  of  Sharpless  v.  The  Mayor^  ^c.  (Penn.  St.  147),  perhaps 
no  argument  has  been  made  in  favor  of  the  constitutionality  of  a  statute 
in  which  the  language  of  the  Chief  Justice  of  Pennsylvania  has  not  been 
quoted :  "  We  can  declare  an  act  of  the  assembly  void  only  when  it 
violates  the  Constitution  clearly,  plainly,  and  in  such  manner  as  to  leave 
no  doubt  or  hesitation  in  our  minds.**  Yet  it  is  manifest  that  the  ac- 
cumulation of  adverbs  and  clauses,  while  it  may  give  euphony  to  the  sen- 
tence, adds  no  force  to  the  meaning,  which  remains  the  same  as  if  the  able 
judge  and  brilliant  writer  had  said  that  a  court  must  be  clearly  satisfied 
tiiat  a  law  is  unconstitutional  before  it  can  declare  it  to  be  so. 

He  certainly  did  not  mean  that  a  statute  should  be  upheld,  whenever  a 
doubt  could  be  suggested  that  it  might  be  constitutional ;  for  this  would 
be  an  abdication  of  the  judicial  functions  of  determining  the  validity  or 
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invalidity  of  statutes  on  that  ground.  The  court  cannot  shirk  the  respon- 
sibility of  deciding  such  questions,  when  presented ;  it  is  as  much  their 
duty  to  consider  the  Constitution,  in  ascertaining  what  is  the  law,  as  to 
consider  the  statute.  This  duty  must  be  performed,  whatever  the  con- 
sequences. 

**  The  judicial  department  is  the  proper  power  in  the  government  to 
determine  whether  a  statute  be  or  be  not  constitutional.  The  interpreta- 
tion or  construction  of  the  Constitution  is  as  much  a  judicial  act,  and  re- 
quires the  exercise  of  the  same  legal  discretion,  as  the  interpretation  or 
construction  of  a  law.  To  contend  that  the  courts  of  justice  must  obey 
the  requisitions  of  an  act  of  the  legislature,  when  it  appears  to  them  to 
have  been  passed  in  violation  of  the  Constitution,  would  be  to  contend 
that  the  law  was  superior  to  the  Constitution,  and  that  the  judges  had  no 
right  to  look  into  and  regard  it  as  a  paramount  law.'' 

^^  The  attempt  to  impose  restraints  upon  the  exercise  of  the  legislative 
power  would  be  fruitless,  if  the  constitutional  provisions  were  left  with- 
out any  power  in  the  government  to  guard  and  enforce  them."  1  Kent's 
Cora.  449. 

However  apt  the  expression,  "  beyond  all  reasonable  doubt,"  when  re- 
ferred to  the  action  of  a  jury  upon  an  issue  of  fact  in  a  criminal  case,  the 
words  have  no  peculiarly  appropriate  application  to  the  action  of  a  court 
upon  any  issue  of  law ;  since,  in  theory,  every  adjudication  is  made  after 
full  consideration  of  all  doubts  of  its  correctness. 

Nor  is  it  true  that  we  can  never  hold  a  law  void,  unless  we  can  find  in 
the  Constitution  some  specific  inhibition  which  in  precise  language  refers 
to  the  particular  law.  Human  ingenuity  would  fall  short  of  anticipating 
every  possible  mode  by  which  might  be  consummated  an  abuse  of  legisla- 
tive power,  which  the  people  in  constitutional  convention  desired  to  guard 
against.  The  providence  of  constitution  makers  must  find  expression  in 
broader  terms ;  but  whether  restrictions  on  the  legislative  power  be  de- 
clared as  general  and  afiirmative  propositions,  or  appear  as  necessary  in- 
ferences from  a  comparison  of  different  portions  of  the  Constitution,  it  is 
equally  the  province  of  the  courts  to  determine  whether  a  particular  law 
falls  within  any  of  them.  It  is  not  for  the  judiciary  primarily  to  inquire 
whether  the  legislature  has  violated  the  genius  of  the  government,  or  the 
principles  of  liberty,  or  rights  of  man,  or  whether  its  acts  are  expedient, 
but  only  whether  it  has  transcended  its  powers.  Dwarris  on  Statutes,  269. 
It  does  not  result,  however,  that  in  every  case  the  courts,  before  they  can 
set  aside  a  law  as  invalid,  must  be  able  to  find  in  the  Constitution  some 
specific  inhibition  which  has  been  disregarded,  or  some  express  command 
which  has  been  disobeyed.     Cooley's  Const,  Lim.  171. 

Under  our  Constitution  the  senate  and  assembly  can  perform  any  legis- 
lative act  (not  prohibited),  not  because  there  is  any  magic  in  these  names 
which  absorbs  all  power  not  specifically  conferred  on  the  other  depart- 
ments of  government,  but  because  the  Constitution  places  the  legislative 
power  in  the  senate  and  assembly  in  general  terms.  By  the  Tenth 
Amendment  of  the  Constitution  of  the  United  States,  it  is  provided : 
"  The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to 
thepeople,^^     The  government  of  the  United  States  can  exercise  only  such 
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powers  as  are  expressly  granted  to  it,  and  such  as  are  necessarily  implied ' 
from  those  granted.     It  follows  from  this,  that  the  people  of  the  states 
respectively  retain  such  powers  as  have  neither  been  granted,  expressly  or 
by  unplication,  to  the  government  of  the  United  States,  nor  conferred  on 
the  state  government. 

It  is  by  no  means  a  corollary  from  the  foregoing  proposition,  however, 
that  one  department  of  the  state  government  may  employ  all  the  powers 
not  granted  to  the  federal  government.  It  is  undoubtedly  true,  in  a  cer- 
tain sense,  that  the  state  Constitution  is  to  be  construed  as  a  limitation 
upon  and  not  as  a  grant  of  legislative  power  ;  that  is  to  say,  the  general 
power  of  making  laws  having  been  placed  by  the  people  in  the  legislature, 
the  legislature  will  be  held  to  have  the  power  to  msJce  any  law  which  it 
is  not  prohibited  from  making  by  the  Constitution  of  the  state,  or  of  the 
United  States.  In  this  respect  the  rule  of  interpretation  is  the  reverse  of 
that  applicable  to  acts  of  Congress  under  the  Constitution  of  the  United 
States.  But  the  '^  sovereignty  of  the  people "  is  more  than  a  meaning- 
less phrase. 

The  people  of  California  created  the  state  government,  and  it  was  for 
this  people  to  place  (in  the  state  Constitution)  as  many  checks  upon,  and 
conditions  and  limitations  of  the  general  grant  of  legislative,  executive,  or 
judicial  power,  as  they  deemed  proper  or  expedient.  ^^  The  people  of  the 
state  alone  possess  and  can  exercise  supreme  and  absolute  authority ;  the 
l^;islature,  as  the  other  depai'tments  of  government,  are  but  the  deposito- 
ries of  delegated  powers  more  or  less  limited,"  —  according  to  the  terms  of 
the  Constitution.     1  Sharswood's  Black.  Com.  ch.  2,  note. 

The  Constitution  of  California  is  more  than  a  collection  of  suggestions 
or  ^*'  directory  "  clauses  as  to  the  employment  of  the  powers  of  legislation 
by  a  body,  which,  like  the  Parliament  of  Great  Britain,  is  omnipotent. 
It  purports  to  contain,  and  does  provide,  an  entire  framework  of  govern- 
ment. It  divides  the  powers  of  this  government  into  three  departments, 
no  one  of  which  is  freed  of  the  restrictions  declared  or  necessarily  im- 
plied from  the  instrument  as  a  whole.  We  are  to  ascertain  the  mean- 
ing of  the  Constitution  by  an  examination  of  all  of  it ;  and  in  making  such 
examination,  effect  is  to  be  given,  if  possible,  to  every  section  and  clause. 
It  is  not  to  be  supposed  that  any  words  have  been  employed  without  oc- 
casion, or  without  intent  that  they  should  have  effect  as  part  of  the  law. 
Cooley^s  Const.  Lim.  58.  The  real  question  in  the  construction  of  the 
Constitution,  as  in  the  construction  of  a  statute  or  of  a  contract,  is,  what 
is  meant  by  the  language  employed  ?  We  should  read  it  with  a  view  to 
finding  out  the  thoughts  intended  to  be  expressed.  People  v.  Blodgett^  13 
Mich.  138.  In  interpreting  separate  clauses,  we  must  presume  that  words 
have  been  used  in  their  ordinary  sense.  GHbbons  v.  Ogden^  9  Wheat.  1. 
But  we  should  see  if  the  meaning  of  any  one  clause  is  qualified  or  illus- 
trated by  other  clauses.  If  words  are  used  which  are  employed  in  a  cer- 
tain sense  in  the  constitutions  or  statutes  of  other  states  (adopted  or  en- 
acted prior  to  our  own),  it  is  proper  to  consider  them  as  employed  in  the 
same  sense  in  our  Constitution,  unless  the  context  indicates  that  they  were 
intended  to  convey  a  different  idea.  Taylor  v.  Palmer^  supra;  Ex  parte^ 
WaU,  48  Cal.  279.  When  the  intent  is  not  perfectly  obvious  from  the 
language,  we  may  regard  the  evil  intended  to  be  prevented,  if  discoverable 
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in  the  history  of  legislation  in  this  and  other  states  ;  in  short,  if  a  law  is 
to  be  tested  by  the  Constitution,  ^^  It  is  the  duty  of  the  court  to  make 
such  a  decision  as  accords  with  its  carefully  formed  and  settled  conviction, 
after  using  all  accessible  means  of  enlightenment."  People  y.  Blodgetty 
supra. 

Second.  Bearing  in  mind  the  principles  of  construction  above  men- 
tioned, I  proceed  to  inquire,  what  did  the  framers  of  our  Constitution 
mean,  when,  after  declaring  in  general  terms  that  the  law-making  power 
should  be  vested  in  the  senate  and  assembly,  and  requiring  the  establish- 
ment of  a  system  of  county  and  town  governments,  they  further  pro- 
vided :  — 

^^  It  shall  be  the  duty  of  the  legislature  to  provide  for  the  organization 
of  cities  and  incorporated  villages,  and  to  restrain  their  powers  of  taxation, 
assessment,  borrowing  money,  contracting  debts,  and  loaning  their  credit, 
so  as  to  prevent  abuses  in  assessments  and  in  contracting  debts  by  such 
municipal  corporations."     Art.  4,  sec.  87. 

''  Each  county,  town,  city,  and  incorporated  village  shall  make  provision 
for  the  support  of  its  own  officers,  subject  to  such  restrictions  and  r^ula- 
tions  as  the  legislature  may  prescribe.'      Art.  11,  sec.  9. 

Had  the  Constitution  of  California  been  silent  in  respect  to  cities  and 
incorporated  villages,  the  legislature  would  have  possessed  the  power  to 
create  them  ;  but  it  would  have  been  more  difficult  to  say  whether  the 
people  could  not  have  been  deprived  of  these  local  governments.  So  im- 
pressed, however,  were  the  framers  of  that  instrument  with  the  propriety 
and  necessity  of  such  legislation,  that  they  inserted  the  sections  above 
quoted.  What  did  they  have  in  their  minds  when  they  spoke  of  cities  and 
villages  ?  It  needed  but  to  recall  their  origin  and  history  to  impress  the 
constitutional  convention  with  a  conviction  that  municipalities  are  inval- 
uable to  a  great  or  free  people.  The  enlightened  genius  of  the  Roman 
civilization  was  planted  and  fostered  by  the  establishment  of  colonies  with 
urban  privileges.  In  the  "  dark  ages  "  the  chartered  towns  in  Europe 
served  to  curb  the  turbulence  of  the  more  potent  of  the  crown  vassals,  and 
to  erect  barriers  for  the  protection  of  personal  rights  against  the  rude 
force  of  the  feudal  barons.  It  often  happened  that  from  such  centres  of 
self-government  the  spirit  of  freedom  was  extended  and  expanded ;  and  it 
may  safely  be  said  of  the  English  boroughs^  for  example,  that  they 
were  largely  instrumental  in  developing  the  constitution  of  government 
which  made  that  people  jealous  of  the  liberty  they  possessed,  and  capable 
of  receiving  still  greater  accessions  of  the  same  blessing.  In  our  own 
country  the  existence  of  local  political  coi*porations  began  with  the  earlier 
settlements  of  the  colonies.  The  benefits  of  such  subordinate  communi- 
ties, as  schools  of  preparation  for  the  discharge  by  the  citizen  of  the  duties 
he  owes  to  his  country  at  large,  have  been  highly  estimated  by  philosoph- 
ical writers,  who  have  given  their  attention  to  the  subject ;  the  distin- 
guished author  of  "  La  Democratic  en  Amerique  "  considering  the  New  Eng- 
Eind  "  towns  "  —  which  are  like  cities  in  so  far  as  they  possessed  certain 
powers  of  government  —  as  the  very  life  of  American  liberty.  The  ad- 
vantage of  having  the  home  work  done  at  home  commends  itself  to  every 
mind.  The  extreme  inconvenience,  to  say  the  least,  of  an  interference  on 
the  part  .of  the  state,  by  special  legislation,  with  the  innumerable  details 
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of  administration  in  every  locality,  especially  in  the  more  densely  popu- 
lated portions  of  our  territory,  is  manifest  to  all  practical  men.  If  there 
is  danger  in  a  city  that  the  indifference  of  the  more  honest  and  intelligent 
may  suffer  the  corrupt  to  seize  and  abuse  the  local  authority,  this  risk 
equally  exists  with  reference  to  the  state  or  national  government.  To  a 
certain  extent,  the  danger  that  people  may  neglect  their  public  duties  ex- 
ists everywhere,  and  can  only  be  guarded  against  by  greater  diligence :  it 
is  an  incident  to  our  form  of  government,  —  the  price  which  we  pay  for 
oar  inestimable  freedom.  Assuming  that  the  people  of  a  municipality  are 
fit  to  govern  themselves,  no  one  can  hesitate  to  believe  that  any  possible 
contingent  evils  of  municipal  government  are  more  than  compensated  by 
the  direct  representation  in  the  local  councils  of  those  peculiarly  and  often 
exclusively,  interested  in  the  conduct  of  the  municipal  affairs.  It  was 
amongst  other  things  to  do  away  with  frequent  interference  by  the  cen- 
tral power  with  matters  of  purely  local  concern,  that  cities  and  incorpo- 
rated villages  had  been  created  in  every  state  of  the  Union. 

All  these  considerations  may  be  supposed  to  have  been  present  to  the 
minds  of  the  members  of  the  constitutional  convention.  When  they  re- 
quired that  the  legislature  should  organize  cities  and  villages,  they  were 
doubtless  actuated  by  a  sense  of  the  vast  consequences  of  such  corpora- 
tions, entering  as  they  do  into  the  foundation  of  our  political  economy. 

A  system  of  territorial  subdivisions  and  municipal  organizations  existed 
in  California  when  our  Constitution  was  adopted.  But  a  very  large  ma- 
jority of  the  inhabitants  of  California,  as  well  as  of  the  memoers  of  the 
convention,  were  recent  immigrants  from  states  where  the  common  law 
prevailed  as  the  basis  of  jurispnidence,  and  it  was  to  the  cities  and  vil- 
lages, there  in  operation,  that  reference  was  made  in  the  clauses  of  the 
Constitution.  Tlie  convention  used  the  terms  as  they  had  been  used 
diroughout  the  United  States,  when  employed  at  all ;  and  the  very  idea 
of  an  American  city  involves  the  notion  of  a  local  government ;  of  local 
oflScers  selected  by  the  inhabitants,  and  reflecting  the  wants  and  wishes 
of  the  inhabitants ;  and  that  these  officers  should  exercise  their  own  judg- 
ments in  respect  to  the  internal  affairs  committed  to  their  charge  by  law 
of  their  creation.  The  legislature  can  alter  or  repeal  a  city  charter,  but 
it  does  not  follow  that  the  legislature  can  deprive  the  aldermen,  council- 
men,  supervisors,  and  trustees  of  a  city  of  all  discretion  in  the  discharge 
of  their  functions  as  such. 

In  Ex  parte  Wall^  supra^  we  held  that  the  words,  "  system  of  county 
and  town  governments,"  referred  to  county  and  town  governments  in  their 
general  features,  like  those  of  the  states  where  couhty  and  town  govern- 
ments had  been  established.  It  is  equally  plain  that  the  ^^  cities  and  in- 
corporated villages  "  required  to  be  created  by  our  Constitution  are  cities 
and  incorporated  villages  with  franchises  similar  to  those  enjoyed  by 
municipal  corporations  in  other  states.  From  the  very  nature  of  sucm 
corporations,  and  from  what  has  already  been  said  as  to  the  intent  of  the 
Constitution,  that  the  legislative  body  of  a  city  shall  exercise  choice  and 
judgment  with  reference  to  expediency  of  action  in  matters  appropriately 
confided  to  their  care,  it  would  seem  to  follow  that  the  legislature  has  no 
reserved  power  to  set  aside  such  choice  or  judgment,  or  to  supersede  the 
employment  thereof  in  a  particular  instance. 
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As  is  said  by  Chief  Justiee  Campbell,  in  People  v.  Hurlburt  (24  MicL 
87),  "We  must  never  forget,  in  studying  the  terms, of  the  Constitution, 
that  most  of  them  had  a  settled  meaning  before  its  adoption.  Instead  of 
its  being  the  source  of  our  laws  and  liberties,  it  is,  in  the  main,  no  more 
than  a  recognition  and  reenactment  of  an  accepted  system.  The.  rights 
preserved  are  ancient  rights,  and  the  municipal  bodies  recognized  in  it, 
and  required  to  be  perpetuated,  were  already  existing,  with  known  ele- 
ments and  functions.  They  were  not  towns,  or  counties,  or  villages,  in 
the  abstract,  —  or  municipalities  which  had  lost  all  their  liberties  by  cen- 
tral usurpation,  —  but  American  cities,"  &c.  In  the  same  case  Mr.  Jus- 
tice Cooley  —  than  whom  no  more  distinguished  expounder  of  Constitu- 
tional law  is  recognized  in  this  country  —  said  :  "  We  must  assume  either 
an  intention  that  the  legislative  control  should  be  constant  and  absolute, 
or,  on  the  other  hand,  that  there  are  certain  fundamental  principles  in  our 
general  framework  of  government  which  are  within  the  contemplation  of 
the  people,  when  they  agreed  upon  the  written  charter,  subject  to  which, 
the  delegation  of  authority  to  the  several  departments  of  government  have 
been  made.  That  this  la^t  is  the  case  appears  to  me  too  plain  for  serious 
controversy.  The  implied  restrictions  upon  the  power  of  the  legislature, 
as  regards  local  government,  though  their  limits  may  not  be  so  plainly 
defined  as  express  provisions  might  have  made  them,  are,  nevertheless, 
equally  imperative  in  character,  and  whenever  we  find  ourselves  clearly 
within  them,  we  have  no  alternative  but  to  bow  to  their  authority.  The 
Constitution  has  been  framed  with  these  restrictions  in  view,  and  we 
should  fall  into  the  grossest  absurdities  if  we  undertook  to  construe  that 
instrument  on  a  critical  examination  of  the  terms  employed,  while  shut- 
ting our  eyes  to  all  other  considerations.  The  circumstances  from  which 
these  implications  arise  are  :  First,  that  the  Constitution  has  been  adopted, 
in  view  of  a  system  of  local  government,  well  understood  and  tolerably 
uniform  in  character,  existing  from  the  very  earliest  settlement  of  the 
country,  never  for  a  moment  suspended  or  displaced,  and  the  continued 
existence  of  which  is  assumed ;  and  second,  that  the  liberties  of  the 
people  have  generally  been  supposed  to  spring  from  and  be  dependent  on 
that  system."     97-8. 

The  state  legislature  may  perhaps  provide  for  an  inquiry,  in  the  first 
instance,  into  the  propriety  and  feasibility  of  a  project  affecting  exclu- 
sively the  interests  of  the  people  of  a  city  by  persons  or  officers  otlier  than 
members  of  the  local  legislature.  There  may  be  no  serious  objection  to 
this,  provided  the  action  of  such  persons  is  merely  advisory.  But  the 
definite  and  ultimate  determination,  which  shall  conclude  the  tax -payers 
of  a  city,  must  be  that  of  the  appropriate  local  legislature.  This  question 
was  fully  considered  in  the  People  v.  Common  Council  of  Detroit^  28 
Mich.  228.  The  Legislature  of  Michigan  had  passed  an  act  appointing  a 
board,  who  by  the  terms  of  the  law  had  absolute  power  to  purchase  lands 
for  a  park  in  the  city  of  Detroit,  and  on  whose  report  the  common  council 
were  commanded  to  make  provision  to  pay  for  the  land,  by  issuing  bonds, 
&c.  The  supreme  court  of  that  state  held  the  law  to  be  unconstitutional, 
as  being  an  attempt  to  transfer  to  a  board  appointed  by  the  legislature  a 
discretion  which  the  common  council  alone  could  be  authorized  to  employ. 

The  argument  there  on  the  part  of  the  relators  —  the  Park  Commis- 
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sioners  —  was:  As  the  state  may  create  and  abolish  municipal  corpora- 
tions, and  defines  and  limits  their  power  at  will ;  as  it  confers,  amongst 
odiers,  the  power  to  make  contracts  and  to  levy  taxes  for  their  perform- 
ance, it  may  do  directly  what  it  may  do  indirectly ;  it  is  not  limited  to 
conferring  a  discretionary  power,  but  may  command  the  municipal  legis- 
lature to  make  a  particular  contract,  and  compel  it  to  levy  taxes  to  satisfy 
the  obligation  assumed  by  the  state  for  the  local  government.  But  the 
court  held,  in  effect,  that  under  the  Constitution  of  that  state,  the  legis- 
lature could  only  create  cities  with  municipal  legislatures  elected  by  the 
inhabitants,  or  some  of  them,  with  discretionary  power  in  respect  to  the 
matters  of  a  local  character  committed  to  their  charge.  Similar  views 
were  expressed  by  the  supreme  court  of  Illinois  in  People  v.  Mayor  of 
Chicago  (51  111.  17),  that  court  holding :  "  While  it  is  conceded  that  mu- 
nicipsd  corporations,  which  exist  only  for  public  purposes,  are  subject  at 
ail  times  to  the  control  of  the  legislature  creating  them,  and  have  in  their 
franchises  no  vested  right,  and  whose  powers  and  privileges  the  creating 
power  may  alter,  modify,  or  abolish  at  pleasure,  yet  that  power  cannot  be 
80  used  as  to  compel  such  a  corporation  to  incur  a  debt  without  its  con- 
sent, to  issue  its  bonds  against  its  will  for  the  erection  of  a  public  park, 
or  for  any  other  improvement." 

An  attempt  by  the  state  legislature  to  order  an  improvement  within 
the  hmits  of  an  incorporated  city,  and  to  levy  an  assessment  to  pay  for  it, 
is  as  clearly  a  violation  of  the  independence  of  action  guaranteed  by  the 
Constitution  to  the  local  legislative  assembly,  as  is  a  mandate  directed  to 
that  assembly,  commanding  them  to  make  such  improvement,  and  to  bor- 
row money,  or  to  tax  all,  or  a  portion,  of  the  citizens  to  pay  for  it,  contrary 
to  the  wish  of  the  assembly,  and  to  that  of  the  local  community  whom 
they  represent.  Such  a  law  is  unconstitutional,  because  it  is  mandatory  in 
its  nature,  and  deprives  the  board  of  trustees,  or  legislative  department  of 
the  city  government  by  whatever  name  it  be  known,  of  all  choice  or  dis- 
cretion in  reference  to  the  improvement. 

There  is  no  force  in  the  suggestion  that  the  doctrine  here  asserted  will 
lead  to  a  nullification  of  general  laws,  or  to  a  communism  as  objectionable 
as  an  extreme  centralization. 

There  is  a  clear  distinction  between  the  functions  of  officers  whose  juris- 
diction is  limited,  territorially  considered,  as  agents  of  the  people  of  the 
state,  and  as  agents  of  the  people  of  the  municipality.  The  only  con- 
fusion existing  on  this  subject  has  arisen  from  the  custom,  prevalent 
under  all  free  governments,  of  localizing  matters  of  public  management, 
so  far  as  possible,  and  of  making  use  of  local  corporate  agencies,  whenever 
it  can  be  done  profitably,  not  only  in  local  government,  where  it  is  re- 
quired by  clear  constitutional  provisions,  but  also  for  purposes  of  state." 
Campbell,  J.,  in  People  v.  Common  Council  of  Detroit^  supra.  "  It  is  im- 
portant to  bear  in  mind  the  distinction  between  state  officers  —  that  is, 
officers  whose  duties  concei-n  the  state  at  large  and  the  general  public, 
although  exercised  within  definite  territorial  limits  —  and  municipal  officers 
whose  functions  relate  exclusively  to  the  particular  municipality."  Dillon 
on  Municipal  Corporations,  23.  The  same  individual  may  unite  in  him- 
self capacities  of  a  state  and  municipal  officer,  but  as  for  matters  in  respect 
to  which  he  acts  for  the  state,  he  is  not  a  city  officer  but  a  state  omcer. 
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There  is  nothing  in  the  nature  of  things  which  precludes  us  from  declaring 
that  an  officer  in  his  municipal  capacity  may  be  clothed  with  functions 
and  be  entitled  to  immunities  with  which  he  is  not  vested,  and  which  he 
cannot  claim  as  agent  of  the  state  at  large. 

Third.  I  think  this  court  is  not  estopped  from  responding  to  the  ques- 
tion last  considered  in  such  manner  as  shall  accord  with  our  convictions  of 
what  the  law  demands. 

Our  attention  has  been  called  to  San  Francisco  v.  Certain  Real  Estate 
(July  term,  1872),  as  precluding  the  further  consideration  of  that  ques- 
tion. In  that  case  no  opinion  has  been  reported.  It  was  decided  from 
the  bench  on  the  supposed  authority  of  Blanding  v.  Burr^  18  Cal.  343 ; 
People  V.  San  Francisco^  36  Cal.  595 ;  Sinton  v.  Ashhury^  41  Cal.  630  ; 
San  Francisco  v.  Certain .  JReal  Estate^  42  Cal.  515 ;  San  Francisco  v. 
Canavan^  and  Hotalling  v.  Canavan^  lb.  541. 

Taking  up  these  cases  in  a  reversed  order,  I  find  the  main  question,  of 
itself  decisive  of  the  cases  discussed  in  San  Francisco  v.  Ca^iavan^  and 
Hotalling  v.  Canavan^  is  the  character  of  the  title  to  Pueblo  lands,  the 
court  saying :  "  The  authorities  cited  completely  establish  that  the  tenure 
by  which  these  lands  are  held  is  totally  different  from  that  by  which  lands 
acquired  by  a  municipality,  by  gift  or  purchase,  are  ordinarily  held  ;  and 
whatever  may  be  the  extent  of  the  legislative  power  over  the  latter  class 
of  lands,  there  can  be  no  doubt  that  in  respect  to  Pueblo  lands  it  is  com- 
petent for  the  legislature  to  control  and  direct  how  they  shall  be  managed 
and  controlled,  or  disposed  of  by  municipal  corporations."  In  respect  to 
the  subject  suggested  by  the  question  we  have  been  considering,  no  argu- 
ment was  made  by  court  or  counssel  in  San  Francisco  v.  Canavan^  nor  is 
that  subject  referred  to  in  San  Francisco  v.  Certain  Real  Estate^  supra. 

In  Sinton  v.  Ashbury,  it  seems  to  have  been  conceded  by  counsel  that 
the  legislature  has  power  by  special  act  to  direct  and  control  the  disposi- 
tion of  the  funds  or  property  of  a  municipal  corporation  for  a  muncipal 
purpose.  41  Cal.  630.  With  the  premises  conceded,  of  course  the 
court  in  that  case  had  only  to  ascertain  whether  a  certain  purpose  was 
municipal.  People  v.  San  Francisco  determines  a  particular  statute  to  be 
mandatory, — the  only  point  discussed  by  counsel,  —  and  assumes  the  power 
to  pass  such  mandatory  statute.  Thus  it  is  seen  that  of  the  cases  cited  in 
San  Francisco  v.  Certain  Real  Estate  (July  term,  1872),  all  the  othera 
rely  on  the  reasoning  of  Blanding  v.  Burr^  supra.  And  this  is  also  true 
of  Creighton  v.  San  Francisco ^  42  Cal.  446.  But  before  commenting  on 
Blanding  v.  Burr^  it  will  be  well  to  refer  to  others  cited  in  Sinton  v.  Ash- 
bury^  supra.  They  are :  People  v.  Alameda^  26  Cal.  650,  and  Beats  v. 
Amador^  36  Cal.  632,  which  also  depend  on  Blanding  v.  Burr  ;  People  v. 
McCreery^  which  has  no  immediate  bearing  on  any  point  involved  in  the 
present  controversy ;  Sharp  v.  Contra  Costa  Co.  34  Cal.  284,  wherein  it 
was  held  that  a  county  could  not  be  sued  in  the  absence  of  a  statute  au- 
thorizing such  suit;  and  People  v.  Board  of  Supervisors^  ^c.  11  Cal.  206, 
where  the  court  says  :  "  The  interesting  question  argued  at  the  bar  as  to 
the  extent  of  the  power  of  the  legislature  over  the  finances  of  the  munici- 
pality does  not  arise  in  this  case." 

In  respect  to  Blanding  v.  Burr^  I  remark  :  — 

(a.)  We  can  agree  to  the  judgment  in  that  case  without  assenting  to 
the  views  presented  in  the  opinion  of  the  court. 
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Barr,  one  of  the  board  of  fund  commissioners,  refused  to  sign  certain 
bonds  to  be  delivered  to  the  relator,  in  the  amount  of  a  claim  in  his  favor 
against  the  city,  allowed  by  the  board  of  examiners.  Burr  took  the 
ground  that  the  claim  should  not  have  been  allowed,  inasmuch  as  the 
common  council  had  no  power  to  create  the  liability,  having  already 
(when  relator's  claim  accrued)  created  an  indebtedness  of  more  than 
$50,000  beyond  the  annual  revenue,  and  he  relied  on  a  clause  of  the  city 
charter,  which  reads :  "  The  common  council  shall  not  create,  nor  permit 
to  accrue,  any  debts  or  liabilities  which,  in  the  aggregate  with  all  former 
debts  and  liabilities,  shall  exceed  the  sum  of  $50,000  over  and  above  the 
annual  revenue  of  the  city,"  &c»  The  point  made  by  the  defendant  in 
tliat  case  decided  against  him :  it  would  not  have  been  necessary  to  deter- 
mine that  the  legislature  had  power  to  compel  a  municipal  corporation  to 
provide  for  the  satisfaction  of  a  supposed  obligation  which  was  incapable 
of  enforcement  at  law  or  in  equity.  It  is  true  the  court  did  not  decide 
the  point  made  by  Burr,  but,  on  the  contrary,  declared  it  unnecessary,  in 
their  view  of  the  case,  to  construe  the  clause  of  the  statute.  But  the 
same  clause  was  thus  treated  in  the  able  opinion  of  Mr.  Justice  Cope,  in 
Argente  v.  San  Francisco  (18  Cal.  264) :  "  We  regard  this  opinion  as 
directory  to  the  common  council,  and  not  as  a  limitation  upon  the  power 
of  the  city.  It  was  too  indefinite  and  uncertain  to  admit  of  any  other 
construction.  Of  course,  the  amount  of  the  annual  revenue  of  the  city 
was  incapable  of  ascertainment  in  advance  of  its  collection,  and  it  could 
not  have  been  intended  that  a  debt  contracted  by  the  city  should  be 
valid  or  invalid,  as  the  revenue  of  the  year  might  exceed  or  fall  short  of  a 
particular  amount."  And  in  Babcock  v.  Q-oodrich  (47  Cal.  513),  this 
court  held  a  similar  provision  as  to  the  power  of  supervisors  (Political 
Code,  section  4970)  to  be  directory,  simply  saying,  "  The  word  revenue, 
as  used  in  the  section,  cannot  mean  the  actual  money  which  shall  be  re- 
ceived in  the  county  treasury.  ....  It  is  the  estimated  revenue  which 
the  law-niakers  had  in  contemplation.  It  is  their  estimate  of  the  revenue 
at  the  time  an  account  is  presented  which  must  control  the  -action  of  the 
board." 

(b.)  It  is  here  to  be  observed,  also,  that  in  Blanding  v.  jBwrr,  it  was 
assumed  that  the  only  constitutional  restriction  upon  the  power  of  the 
l^slature  to  tax,  and  dispose  of  the  proceeds  of  taxation,  is  to  be  found 
in  the  11th  article  of  the  Constitution, — that  which  provides  for  equality 
and  uniformity.  The  court  did  indeed  refer  to  that  portion  of  the  37th 
section  of  article  4,  which  enjoins  upon  the  legislature  the  duty  to  re- 
strict cities  and  incorporated  villages  in  their  powers  of  taxation  and 
contracting  debts,  and  held  that  this  only  imposes  the  obligation  on  the 
legislature  to  prevent  abuses  in  assessments  and  in  contracting  debts,  and 
does  not  prohibit  the  conferring  of  new  and  enlarged  powers  on  municipal 
governments.  The  same  view  of  that  question  was  taken  in  Ghaut  v. 
Courier^  24  Barb.  233.  But,  in  Blanding  v.  Burr^  the  court  does  not 
seem  to  have  addressed  itself  to  the  broader  question  which  has  now  been 
considered,  and  which  may  be  stated  thus :  Do  the  constitutional  provi- 
sions which  require  the  establishment  of  cities  and  incorporated  villages, 
construed  in  the  light  of  the  history  of  such  municipalities  and  the  tradi- 
tions of  our  people,  restrict  the  general  powers  of  the  state  legislature,  so 
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that  they  can  neither  compel  a  city  to  create  a  debt  or  levy  a  tax  for  a 
particular  city  purpose,  nor  directly  intervene  to  levy  an  assessment  on 
the  property  of  the  whole  body,  or  a  portion  of  the  citizens,  for  a  particu- 
lar municipal  improvement." 

Nor  was  this  question  discussed  in  the  New  York  cases  especially  re- 
ferred to  in  Blanding  v.  Burr. 

The  statute  decided  to  be  constitutional  in  People  v.  The  Mayor  of 
Brooklyn^  supra^  was  a  statute  authorizing  a  municipal  corporation  at  t)ie 
discretion  of  its  officers  to  employ  the  powers  of  assessment,  &c.  And  in 
the  town  of  Guilford  v.  Chenango  Co,  18  Barb.  615 ;  13  N.  Y.  148,  the 
courts  held  that  none  of  the  constitutional  provisions  relied  on  by  counsel 
constituted  a  prohibition  of  the  act  compelling  the  supervisors  of  Chenango 
County  to  levy  a  tax  for  the  purpose  in  the  act  indicated  upon  the  inhab- 
itants of  the  town  of  Guilford.  The  constitutional  objections  urged 
against  the  act,  and  which  were  held  to  be  invalid,  were :  1.  That  the  title 
was  informal.  2.  That  the  act  was  an  assault  on  private  rights.  3.  That 
it  was  an  attempt  to  deprive  citizens  of  their  property  without  due  process 
of  law.     4.  That  it  was  an  attempt  to  exercise  judicial  functions. 

It  may  be  further  said,  in  reference  to  the  town  of  Chiilford  v.  Cornelia 
that  the  court  of  appeals  placed  peculiar  stress  upon  a  provision  of  the 
New  York  Constitution,  which  seems  to  authorize  an  appropriation  for 
local  purposes  by  a  vote  of  two  thirds  of  the  membera  of  each  branch  of 
the  legislature  (art.  1,  sec.  9),  Mr.  Justice  Denio  saying,  ^^  There  is  no 
question  but  that  this  law  received  the  requisite  vote."     13  N.  Y.  149. 

(c.)  If  the  precise  question  which  has  been  herein  considered  had  been 
passed  upon  in  Blanding  v.  Burr^  this  court  would  not  be  estopped  from 
considering  it  anew.  It  has  happened  in  the  history  of  states  that  the 
framers  of  a  constitution  have  been  more  provident  than  perhaps  them- 
selves understood,  certainly  than  judges  at  first  view  have  supposed,  and 
have  actually  provided  checks  against  evil  legislation,  which  was  subse- 
quently assumed  not  to  be  prohibited.  If,  after  events  have  made  appar- 
ent the  enormity  of  an  evil,  and  upon  fuller  consideration  a  court  is  satis- 
fied that  a  former  Judgment  is  wrong,  it  ought  not  to  be  precluded  from 
asserting  the  correct  rule,  unless  some  principle  of  public  policy  shall 
intervene ;  as  when  the  establishment  of  the  true  rule  would  so  disturb 
vested  interests  as  would  constitute  a  greater  evil  than  would  result  from 
holding  fast  by  the  former  decision.  No  such  consequence  or  deprivation 
of  any  considerable  property  rights  has  been  suggested  as  the  result  of 
returning  to  what  I  conceive  to  be  the  correct  construction  of  the  Consti- 
tution. The  views  of  this  court  upon  the  doctrine  of  stare  decisis  are 
fully  set  forth  in  B[art  v.  Burnett^  15  Cal.  530.  It  cannot  be  contended 
that  the  conclusion  to  which  I  have  arrived  will  be  any  violation  of  that 
doctrine  as  then  explained. 

Judgment  reversed  and  cause  remanded,  with  direction  to  the  court 
below  to  enter  judgment  for  the  defendant. 

Wallace,  C.  J.,  concurring.  An  assessment,  through  whatever  agency 
it  be  levied,  is  a  tax,  and  it  is  therefore  essential  to  its  validity  that  it 
proceed  upon  some  ascertained  basis  of  uniformity.  The  assessment 
under  consideration,  as  levied  in  the  first  instance,  did  not  proceed  upon 
such  a  basis.     As  originally  levied,  it  omitted  and  exempted  certsun 
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premises  lying  in  the  assessment  district  from  the  burden  which  it  im- 
posed upon  the  other  premises  in  that  district.  As  subsequently  attempted 
to  be  validated  by  the  Act  of  March  30,  1874,  this  omission  and  exemp* 
tion  was  still  preserved  and  retained. 

The  "  thing  wanting,"  both  before  and  after  the  passage  of  that  act, 
was  uniformity,  and  for  this  reason  the  assessment  was  not  aided  by  the 
legislative  act  referred  to. 

Had  the  act  been  general  and  prospective,  instead  of  special  and  retro- 
spective ;  had  it  undertaken  to  provide  for  assessments  of  this  character 
to  be  levied  thereafter,  not  upon  a  prescribed  basis  of  uniformity,  —  an 
assessment  levied  in  conformity  therewith  would  have  been  void.  It  is 
not  in  the  l^islative  authority  to  dispense  with  the  required  uniformity, 
whether  by  prospective  acts  providing  for  assessment  to  be  levied  in  the 
future,  or  retrospective  acts  seeking  to  impart  a  validity  to  assessments 
ah-eady  levied. 

For  these  reasons  I  concur  in  the  judgment,  upon  the  ground  first  dis- 
cussed by  Mr.  Justice  McKinstry. 

Rhodes,  J.,  concurring.     I  concur  in  the  judgment  for  the  reasons  ex- 
pressed by  the  chief  justice,  but  I  am  unable  to  concur  with  Mr.  Justice 
McKinstry   in   the   conclusions   announced   upon   the   second   and   third 
grounds  discussed  by  him.     Some  of  the  propositions  laid  down  by  him 
might,  perhaps,  with  propriety,  have  been  accepted  and  applied  at  the 
commencement  of  the  judicial  history  of  the  state,  as  sound  rules  and 
maxims  in  the  construction  of  our  Constitution,  and  others,  perhaps,  are 
deserving  of  a  place  in  the  instrument  itself ;  but  at  an  early  day  a  diiffer- 
ent  constniction  was  adopted  in  respect  to  the  power  which  the  legislature 
might  exercise  over  municipal  corporations,  and  in  respect  to  persons  and 
property  within  their  territorial  limits,  until  now  many  and  valuable  in- 
terests are  held  which  had  their  origin  in,  and  are  now  dependent  on  such 
construction;  and  in  my  judgment,  that  construction  ought  not  to  be 
changed  except  upon  more  cogent  reasons  than  are  presented  in  this  case. 
I  am  not  prepared  at  this  time  to  enter  upon  a  discussion  of  these  impor- 
tant questions ;  but  it  is  not  improper  to  say  that  there  are  no  reasons 
npon  which  it  should  be  held  that  the  power  of  the  legislature  over  the 
matters  of  "  assessment "  within  municipal  corporations  are  limited,  that 
will  not  equally  apply  in  respect  to  the  power  of  the  legislature  over  the 
matters  of  borrowing  money,  contracting  debts,  or  taxation  for  municipal 
purposes,  mentioned  in  sec.  87,  art.  4,  of  the  Constitution.     The  grounds 
upon  which  the  authority  is  denied  to  the  legislature  to  direct  a  particu- 
lar assessment  within  a  municipal  corporation  to  be  levied,  would  also 
prohibit  the  legislature  from  requiring  that  a  particular  debt  should  be 
contracted  by  the  municipality,  or  a  particular  tax  levied  for  municipal 
purposes.     If  a  change  in  these  important  provisions  is  necessary  or  desir- 
able, it  should,  in  my  opinion,  be  made  in  the  organic  law  itself,  and  not 
by  means  of  a  change  in  its  construction. 
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BUPBEMB   COUBT   OF   OHIO. 

(To  appear  in  26  Ohio  StoU.) 

HUSBAND  AND  WIPE.  —  EVIDENCB. — CONVEYANCE    IN    FRAUD    OF 

CREDITORS. 

WESTERMAN  v,  WESTERMAN. 

1.  Under  the  amendatory  act  of  April  18,  1870  (67  Ohio  L.  IIS),  husband  and  wife  are 
competent  witnesses  for  and  against  each  other,  except  as  to  communications  made  bj 
one  to  the  other,  and  acts  done  by  one  in  the  presence  of  the  other  during  coverture, 
and  not  in  the  known  presence  of  a  third  person. 

2.  And  the  act  is  applicable  to  cases  pending  and  causes  of  action  existing  at  the  time  of 
its  passage,  notwithstanding  the  provisions  of  the  Act  of  February  19,  1866  (S.  &  S.  1), 
declaring  the  effect  of  appeals  and  amendments. 

8.  Evidence  that  a  third  person  was  present,  and  known  to  be  present,  at  the  time 
of  making  such  communications,  or  doing  such  acts,  is  for  the  court  and  not  for  the 
jury,  and,  on  error,  will  be  presumed  to  have  been  given  to  the  court,  unless  the  con- 
trary appears. 

4.  Where  a  motion  is  made  to  exclude  the  entire  testimony  of  a  witness,  part  only  of 
which  testimony  is  incompetent,  without  specifying  any  particular  part  of  the  testi- 
mony objected  to,  or  disclosing  the  ground  of  objection,  it  is  not  error  in  the  court  to 
overrule  the  motion. 

5.  Under  the  Act  of  May  1,  1851  (S.  &  S.  S89),  as  amended  March  23,  1866  (S.  &  S. 
891),  the  separate  property  of  the  wife  is  primarily  liable,  as  between  her  and  the  hus- 
band, for  the  satisfaction  of  judgments  recovered  in  actions  brought  against  them  upon 
causes  existing  against  her  at  their  marriage;  and  the  husband,  when  compelled  to  pay 
any  such  judgment,  becomes,  in  equity,  a  creditor  of  the  wife  to  the  amount  paid,  and 
entitled  to  charge  the  same  upon  her  separate  property,  and  for  that  purpose  to  set 
aside  fraudulent  conveyances  thereof  made  in  contemplation  of  marriage. 

6.  A  creditor  may  avoid  or  set  aside  a  fraudulent  conveyance  of  his  debtor's  property  for 
the  satisfaction  of  his  debt,  without  first  exhausting  the  debtor's  other  property,  or 
showing  that  the  debtor  has  no  other  property  liable  to  be  taken. 

Error  to  the  superior  court  of  Montgomery  County. 

Henry  Westerman  is  the  husband  of  Elizabeth  Westerman,  and  John 
F.  and  Joseph  O'Neal  are  her  sons  by  a  former  husband.  Shortly  beforo 
her  marriage  to  Westerman,  which  took  place  on  the  16th  day  of  Septem- 
ber, 1867,  and  after  she  had  contracted  to  marry  him,  Mrs.  Westerman 
made  a  deed  of  gift  to  her  said  two  sons  of  two  tracts  of  real  estate,  of 
which  she  was  seised  in  fee,  and  upon  which  part  of  the  purchase  money 
still  remained  due  to  her  brother,  from  whom  it  had  been  purchased.  Sub- 
sequently to  the  marriage,  this  balance  of  purchase  money  was  collected 
by  the  brother  from  the  husband,  in  an  action  brought  by  him  against  the 
husband  and  wife.  The  husband,  thereupon,  on  the  23d  day  of  Januaiy, 
1869,  brought  his  action  against  his  wife  and  her  two  sons,  the  plaintiffs 
in  error,  charging  that  the  land  was  subject  to  a  lien  for  the  purchase 
money  so  paid,  and  that  the  deed  of  gift  to  the  sons  was  made  secretly 
and  fraudulently,  and  without  his  knowledge  or  consent,  for  the  purpose 
of  defrauding  him  of  his  marital  rights,  and  praying  that  the  deed  might 
be  set  aside  as  fraudulent,  and  the  land  so  conveyed  be  subjected  to  the 
payment  of  the  purchase  money  so  collected  of  him. 

To  the  plaintiff's  petition  in  this  action,  a  demurrer  filed  by  the  de- 
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fendants  was  overruled  by  the  court.  The  defendants  then  answered, 
denying  that  there  was  any  lien  upon  the  land  for  said  purchase  money, 
and  denying  the  charge  of  fraud,  alleging  that  the  conveyance  to  the  sons 
was  made  with  the  knowledge  and  consent  of  the  husband. 

The  case  was  heard  by  the  court  upon  this  issue,  and  resulted  in  a  find- 
ing by  the  court  in  favor  of  the  plainti£E,  and  a  decree  for  the  sale  of  the 
land,  in  case  the  defendants  should  fail  to  refund  the  money  so  paid.  A 
motion  for  a  new  trial  on  the  ground,  among  other  things,  that  the  finding 
of  the  court  was  contrary  to  the  law  and  the  evidence,  was  overruled  by 
the  court,  and  the  defendants  took  a  bill  of  exceptions  embodying  all  the 
evidence  in  the  case. 

The  action  was  pending  prior  to  the  passage  of  the  Act  of  April  18, 1870 
(67  Ohio  L.  113),  relating  to  the  testimony  of  husband  and  wife,  and  was 
tried  after  the  taking  effect  of  that  act ;  and  the  bill  of  exceptions  shows 
that  on  the  trial  of  the  case  the  plaintiff  was  examined  in  his  own  behalf 
as  a  witness,  the  defendants  objecting  to  him  as  incompetent,  and  that  he 
testified,  among  other  things,  to  certain  communications  between  himself 
and  wife,  and  certain  acts  done  by  them  in  each  other's  presence ;  but 
whether  these  acts  or  communications  were  in  the  known  presence  of  any 
other  person  or  persons  does  not  appear. 

The  bill  of  exceptions  also  shows  that  after  the  plaintiff  had  been  exam- 
bed,  the  defendants  moved  the  court  to  exclude  his  entire  testimony,  but 
without  discriminating  as  to  any  particular  part  or  parts  thereof,  and  that 
no  special  objection  was  made  to  that  part  of  the  testimony  relating  to  the 
communications  or  acts  aforesaid  of  the  husband  and  wife. 

From  the  record  it  also  appears  that  the  wife  is  possessed  of  some  per- 
sonal property  in  her  own  right,  but  the  amount  thereof,  and  whether  it 
is  exempt  from  execution,  does  not  appear. 

The  grounds  on  which  the  plaintiffs  in  error  seek  to  reverse  the  judg- 
ment are  sufficiently  stated  in  the  opinion  of  the  court. 

William  Craighead^  for  plaintiffs  in  error.  I.  Does  the  petition  con* 
tain  such  allegations  as  will  entitle  the  plaintiff  not  alone  to  a  decree 
annulling  the  deed,  but  further,  to  a  recovery  against  his  wife,  and  an 
order  on  the  defendants  to  refund  the  money  he  has  paid,  or  that  an  order 
issue  to  sell  the  land  and  refund  him  this  amount  out  of  the  proceeds  of 
the  land  ? 

It  seems  to  me  that  in  order  to  sustain  this  legal  proposition  two  others 
must  first  be  established,  to  wit :  — 

1.  That  a  vendor's  lien  is  assignable. 

2.  That  a  husband  may  assert  it  against  his  wife  during  the  existence 
of  the  marriage. 

I  regard  the  first  proposition  as  pretty  well  settled  in  Ohio,  and  cite 
the  following  authorities  :  Jackman  v.  Halleck^  1  Ohio,  318  ;  McAr-- 
thur  V.  Porter  J  1  Ohio,  99 ;  Tieman  v.  Beam^  2  Ohio,  383 ;  Brush  v. 
Adams,  14  Ohio,  20  ;  Horton  v.  Horton,  14  Ohio,  443  ;  Taylor  v.  Foofs 
AdnCrs,  Wright,  866 ;  Schnebley  ^  Lewis  v.  Regan,  7  Gill  &  Johns.  120; 
White  &  Tudor's  Eq.  Cases  (8d  ed.),  275,  368 ;  Ex  parte  Lauring,  2 
Rose's  Cases,  791 ;  1  Ross  on  Leg.  634,  635. 

If,  then,  as  shown  by  the  authorities  above  cited,  the  assignee  of 
a  promissory  note  for  the  payment  of  purchase  money  cannot  assert 
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this  lieD,  much  less  can  Westerman,  who  voluntarily  placed  himself  by 
marriage  in  a  position  where  the  law  makes  him  liable  for  the  debt, 
which  has  become  his  debt  by  judgment  against  him,  and  who  has  paid 
only  a  lien  and  incumbrance  on  his  own  land,  assert  this  lien  against  his 
wife  and  her  grantees,  or  against  her  alone,  if  the  deed  was  set  aside  for 
fraud. 

But,  for  the  sake  of  argument,  let  us  admit  that  Westerman  is  a  cred- 
itor of  his  wife  to  the  extent  claimed,  and  could  be  substituted  to  the  ven- 
dor's lien,  or,  in  other  words,  suppose  the  vendor  himself  had  not  been 
paid,  and  had  filed  this  petition  against  these  defendants,  would  it  entitle 
him  to  the  relief  he  prays  as  against  these  grantees? 

A  bill  in  equity  to  enforce  a  vendor's  lien,  or  to  set  aside  conveyances  as 
fraudulent  against  creditors,  must  show  afiirmatively  that  th^  complainant 
has  exhausted  his  remedy  at  law  against  the  personal  estate,  or  must  aver 
such  facts  as  show  that  the  complainant  cannot  have  a  full,  complete,  and 
adequate  remedy  at  law.  This  bill  discloses  the  fact  that  Mrs.  Wester- 
man has  a  large  amount  of  other  valuable  real  and  personal  property.  If 
he  can  subject  this  property,  he  can  any  she  has.  1  White  &  Tudor's  L. 
C.  in  Eq.  274  ;  PraU  v.  Van  Wick,  6  Gill  &  Johns.  495  ;  Hall  v.  McCiib- 
bin^  6  Gill  &  Johns.  107  ;  Richardson  v.  Stillinger^  12  Gill  &  Johns.  478 ; 
BoUorf  V.  Connor,  1  Black.  287  ;  Eyler  v.  Orubbs,  2  Md.  Ch.  803 ;  Nash 
Practice  (last  ed.),  353,  No.  6  ;  Mc Arthur  v.  Porter,  1  Ohio,  99 ;  Jack- 
man  V.  Halleck,  1  Ohio,  318  ;  lS.eman  v.  Beam,  2  Ohio,  383 ;  Williams 
V.  Roberts,  5  Ohio,  35 ;  1  Hill  Ch.  466 ;  13  Ohio  St.  263. 

But  another  view,  and  one  which  I  regard  as  fatal  to  the  right  of  this 
plaintiff  to  recover,  is,  by  law  the  husband  is  liable  for  the  debts  of  his 
wife  contracted  while  sole.  If  merged  in  judgment  against  him  during 
coverture,  the  debt  becomes  his  debt.  Vanderttyden  v.  Mallory,  1  Comst. 
452 ;  Welden  v.  Welden,  7  Ohio  St.  30 ;  Palmer  v.  Wakefield,  43  E.  C. 
L.  227 ;  Burton  v.  Burton,  5  Harrington,  441 ;  Tyler  on  Inf.  &  Gov. 
831,  339  ;  2  Jones  Eq.  205 ;  4  Dessau.  370 ;  Warren  v.  Williams,  10  Gush. 
79 ;   Warren  v.  Williams,  6  Gray,  659 ;  2  B.  Mon.  99. 

The  changes  made  by  our  statutes  regulating  the  relation  of  husband 
and  wife  do  not  enable  the  wife  in  our  state  to  hold  and  dispose  of  her 
property  independent  of  her  husband,  and  were  intended  by  the  legisla- 
ture not  to  enlarge  her  liabilities  to  her  husband,  but  to  protect  her 
rights ;  not  to  create  for  her  new  rights,  but  simply  to  take  away  her 
husband's  control  over  such  as  she  had.  Smiley  v.  Smiley,  AdmW,  18  Ohio 
St.  543. 

The  provision  of  the  Act  of  1870  does  not  apply  to  an  action  pending 
between  husband  and  wife,  but  enables  either  to  be  called,  in  actions  pend- 
ing between  either  and  any  third  party,  to  prove  such  communicatiim  so 
made,  or  act  so  done.  To  hold  that  this  statute,  which  is  enacted  for  the 
purpose  of  indicating  who  shall  be  incompetent,  makes  husband  and  wife 
competent  for  or  against  each  other,  would  be  in  effect  to  declare  that  lan- 
guage which  plainly  expresses  itself  as  referring  to  one  subject  really  was 
intended  to  refer  to  another. 

The  court  below  held  that  the  general  rule  of  evidence  is  competency, 
and  that  the  amendment  of  1870  is  a  limitation  of  the  rule.  If  this  be 
true,  I  ask,  where  is  the  provision  of  law  which  changes  the  common  law 
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rule  as  to  competency  of  husband  and  wife  and  authorizes  them  to  testify 
for  or  against  each  other,  to  which  this  is  the  .exception  or  limitation  ? 
For  then  it  is  the  rule  which  permits  such  evidence,  not  this  clause,  which 
is  said  to  be  the  limitation  of  the  rule.  To  make  the  clause  operate  as  a 
limitation,  the  capacity  to  so  appear  as  witnesses  must  exist  independently 
of  the  limitation.  If  it  be  a  limitation,  what  does  it  limit  ?  Not  cer- 
tainly their  capacity  so  to  testify  for  or  against  each  other,  because  they 
are  not  so  competent  independent  of  the  clause.  If  they  are  thus  compe- 
tent, then  it  is  not  the  clause  which  makes  them  so ;  and  the  question 
comes  back,  are  they  competent?  They  are  not  at  common  law,  and 
they  are  not  made  so  by  any  other  statute,  hence  they  are  not  compe-  , 
tent  at  all.  To  hold  otherwise,  is  equivalent  to  saying  that  a  statute 
to  make  them  incompetent  in  one  particular  case  makes  them  compe- 
tent in  all. 

The  law  of  1870  does  not  apply  to  this  cause,  as  it  was  an  action  pend- 
ing long  prior  to  the  passage  of  the  amendment.  Constitution,  art.  1, 
sec.  288 ;  Ck)de,  602 ;  A.  <t  a.  W.  B.  E.  v.  Campbell^  4  Ohio  St.  688 ; 
Calkins  jr.  Ohio,  14  Ohio  St.  222  ;  Mitchell  v.  JSt/ster,  7  Ohio,  257 ;  Sale 
V.  Wetmore,  4  Ohio  St.  600 ;   Cochran  v.  Taylor,  13  Ohio  St.  887. 

Jordan  ^  Linden,  for  defendant  in  error.  We  think  the  purchase 
money  paid  by  defendant  in  error  was  a  charge  or  lien  upon  the  land. 

Henry  and  Elizabeth  were  married  September  16,  1867,  after  the  pas- 
sage of  the  Act  of  March  28,  1866,  which  limits  to  the  wife's  separate  use 
and  control  all  her  property,  real  and  personal. 

We  understand  the  e£Eect  of  this  statute  to  be  to  limit  to  her  separate 
use  and  control  all  her  property  as  effectually  as  it  was  done  at  oommon 
law,  when  words  to  that  effect  were  used  in  a  conveyance  or  devise  to  her. 
Bear  v.  Bear,  33  Penn.  St.  625 ;  Gliddin  v.  Taylor,  16  Ohio  St.  618,  1st 
daose. 

When  property  was  so  limited  to  her  at  common  law  and  no  trustee 
was  appointed,  the  husband  became  trustee  for  her.  Tyler  on  Inf.  A 
Gov.  441 ;  Story's  Eq.  sec.  1380 ;  Clancy  on  Women,  265  et  sea. ;  2 
Bright  on  Husb.  &  Wife,  214. 

And  we  understand  this  to  reserve  to  her  all  of  her  property  and  effects, 
so  that  none  of  it  passes  to  him. 

The  common  law  gave  him  all  the  money,  personal  property  in  posses- 
sion, choses  in  action  when  collected,  and  the  use  of  her  real  estate  during 
her  life,  when  not  limjted  to  her  sole  and  separate  use,  and  made  him  lia- 
ble for  the  antenuptial  debts.  The  statute  of  1866  denies  him  all  this 
property  and  effects.  Whatever  technical  reason  may  have  been  assigned 
for  this  common-  law  liability  of  the  husband  for  the  antenuptial  debts  of 
the  wife,  it  undoubtedly  was  based  on  the  corresponding  benefit  that  ac- 
crued  to  him  in  getting  her  property  and  effects. 

Our  statute  of  1866  (sec.  8)  simply  provides  that  the  wife's  property 
shall  also  be  liable  for  any  judgment  rendered  against  her  and  her  hus- 
band on  an  antenuptial  debt. 

The  tendency  of  our  statutes  has  been  to  treat  the  wife  as  a  feme  sole 
as  to  all  her  property  rights  and  obligations. 

Althoagh  our  statute  leaves  the  husband  liable  for  the  antenuptial 
debts  of  the  wife  while  it  denies  to  him  her  property,  it  does,  in  express 

VOL.  m.  10. 
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terms,  make  her  property  liable  for  the  debt.  In  this  case  it  was  already 
liable.  Roop  had  a  venckir's  lien  on  it.  He  oould  have  executed  his  judg- 
ment against  said  land,  or  could  have  forced  payment  in  equity  from  it. 
He  was  not  bound  to  have  forced  his  execution  against  the  husband's 
property.  Henry  Westerman's  obligation  was  only  collateral.  He  was 
really  only  surety  ;  he  should  be  subrogated  to  Roop's  claim. 

Under  the  statute  of  1866  the  husband  became  her  trustee  to  hold  said 
property  charged  with  Roop*s  debt,  and  he  may  now  be  reimbursed  oat 
of  said  property.  HuLme  v.  Tenant^  1  Lead.  Cas.  in  Eq.,  Hare  &  Hall 
Notes,  8d  Am.  ed.  501^45,  especially  515,  citing  Nelson  y.  Booths  5 
Weekly  Reporter,  722. 

If  we  are  right  in  this,  then  it  seems  there  is  no  alternative  but  to  set 
aside  this  fraudulent  conveyance.  Not  on  the  ground  that  it  restores  him 
to  his  curtesy,  but  because  this  conveyance  defrauds  Henry  Westerman  of 
the  rights  Roop  held  to  which  he  is  subrogated.  Neilsan  ^  ChurehiU  v. 
Fry,  16  Ohio  St.  552. 

In  support  of  the  second  proposition,  we  refer  the  court  to  the  general 
doctrine  of  fraudulent  conveyances  to  defeat  substantial  rights,  which 
courts  of  equity  always  set  aside. 

Welch,  J.  The  questions  raised  by  the  assignments  of  error  are  aub- 
stantially  the  following :  — 

1.  Did  the  evidence  warrant  the  court  in  its  finding  that  this  convey- 
ance was  fraudulent  as  against  the  husband,  and  that  the  purchase  money 
paid  by  him  was  a  charge  or  lien  upon  the  land  ? 

We  need  only  say,  as  to  this  question,  that  we  answer  it  in  the  affirm 
ative.  • 

2.  Did  the  court  err  in  admitting  the  husband  to  testify  as  a  witness  in 
the  case  ?  We  think  not.  As  we  understand  the  provisions  of  law  upon 
the  subject,  the  Amendatory  Act  of  April  18,  1870  (67  Ohio  L.  113), 
which  was  in  force  at  the  time  of  the  trial,  merely  makes  husband  and 
wife  incompetent  as  to  communications  made  by  one  to  the  other,  and 
acts  done  by  either  in  the  presence  of  the  other,  and  not  in  the  known 
presence  of  a  third  person,  and  leaves  them  as  to  other  matters  competent 
witnesses.  And  the  act  being  purely  remedial  in  its  character,  applies  as 
well  to  cases  pending,  and  causes  of  action  existing  at  the  date  of  its  tak- 
ing effect,  as  to  future  cases  and  causes  of  action.  To  give  it  such  an  ap- 
plication is  not  to  ^^  affect "  the  pending  *^  action  "  or  ^^  proceeding  "  within 
the  meaning  of  the  Act  of  February  19,  1866  (S.  ^  S.  1),  but  merely  to 
affect  the  manner  of  trying  or  conducting  the  action  or  proceeding.  By 
the  word  ^proceeding,"  in  the  last  named  act,  is  meant,  not  the  steps 
taken  or  form  of  proceeding  in  an  action,  but  a  certain  description  of  suit 
which  is  not  properly  denominated  an  action. 

3.  Did  the  court  err  in  refusing  to  reject  the  testimony  of  the  husband  ? 
It  is  claimed  that,  even  admitting  the  husband  to  be  a  competent  witness, 
the  court  should  have  ruled  out  that  part  of  his  testimony  which  related 
to  communications  and  acts  of  the  parties,  because  the  bill  of  exceptions 
does  not  show  that  any  third  person  was  present  at  the  time  they  were 
made  or  took  place.  It  seems  to  us  that  there  are  two  good  answers  to 
this  objection  :  (1.)  Evidence  to  show  the  presence  of  such  third  person 
was  for  the  court,  and  not  for  the  jury,  and  must  be  presumed  till  the 
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oontrary  is  shown ;  and  (2.)  the  motion  was  too  broad,  including  all  the 
busbanns  testimony,  yi^^o^^  discriminating,  or  making  known  to  the 
court  the  groand  on  which  the  testimony  was  sought  to  be  excluded. 

4.  Did  the  court  err  in  the  judgment  or  decree  which  it  rendered  — 
was  the  plaintiff,  upon  the  fact  stated  in  his  petition  and  found  by  the 
oonrt,  entitled  in  equity  to  set  the  conveyance  aside,  and  charge  the  money 
paid  by  him  upon  the  land  ?  The  answer  to  this  question  depends  en- 
tirely upon  the  construction  of  our  late  statutes  upon  the  subject  of  mari- 
tal rights.  At  common  law,  the  husband  was  liable  during  coverture  for 
the  debts  of  his  wife  contracted  before  marriage,  and  damages  occasioned 
by  her  torts.  This  was  an  obligation  which  rested  upon  him,  not  only  as 
between  himself  and  her  creditors,  or  parties  injured  by  her,  but  also  as 
between  himself  and  his  wife.  The  reason  of  this  obligation  was  said  to 
be  the  fact  that  by  the  marriage  he  became  the  owner  of  her  entire  per- 
sonal estate.  By  our  late  statutes,  this  reason  or  consideration  has  been 
completely  taken  away.  As  between  the  husband  and  creditors  of  the 
wife,  perhaps,  the  obligation  of  the  husband  still  exists  as  at  common  law. 
But  the  question  is  whether  it  still  subsists,  and  whether  it  has  been  mod- 
ified, and  how  far  modified,  as  between  the  husband  and  wife. 

By  sections  1  and  2  of  the  Act  of  April  2, 1861,  as  amended  March  25, 
1866  (S.  &  S.  389-391),  all  the  real  and  personal  property  of  the  wife 
at  marriage  remains  her  separate  estate.  By  section  8  it  is  aeclared,  that 
*^  in  any  action  against  the  husband  and  wife  upon  any  cause  existing 
against  her  at  their  marriage,  or  upon  any  tort  committed  by  her  during 
coverture,  or  upon  any  contract  made  by  her  cortceming  her  separate  prorn 
erty^  ....  the  separate  property  of  the  wife  shall  be  aUo  liable  to  be 
taken  for  any  judgment  rendered  therein.*' 

By  this  statute,  was  it  the  intention  of  the  legislature  to  make  the  hus- 
band's and  wife's  property,  as  between  themselves,  equally  liable,  and  to 
leave  it  entirely  to  the  whim  or  caprice  of  the  creditor  upon  which  he 
would  seek  satisfaction  ?  If  so,  it  seems  to  be  the  only  case  where  a  like 
l^slative  intent  has  been  manifested,  and  seems,  moreover,  to  be  mai^ 
ifestly  unjust.  True,  such  is  the  law  where  a  judgment  is  recovered 
against  joint  trespassers ;  but  the  reason  of  the  rule  there  by  no  means 
applies  to  judgments  founded  on  contract  —  the  rule  in  the  case  of  torts 
having  been  established  merely  as  a  mode  of  punishment,  or  by  way  of 
disfavor  to  wrongdoers.  The  legislature  must  have  intended  that  one  or 
the  other  of  the  parties,  in  a  case  like  the  present,  should  be  primarily 
liable  as  between  themselves,  and  every  consideration  of  justice  and  fair 
dealing  points  to  the  wife  as  that  party.  If  the  statute  will  bear  this  con- 
struction, and  we  think  it  will,  equity  requires  that  it  should  be  so  inter- 
preted. It  will  be  observed  that  one  of  the  three  cases  specified,  in  which 
the  wife's  property  is  declared  to  be  ^^  aho  liable  "  for  the  judgment,  is  a 
case  where  the  husband  was  not  liable  at  common  law,  and  I  presume  is 
not  made  liable  by  the  statute.  I  refer  to  the  case  of  a  judgment  on  the 
wife's  contract  concerning  her  separate  property.  By  the  word  "  also," 
in  the  phrase  ^'  also  liable,"  in  the  third  section  of  the  act,  we  do  not  un- 
derstand that  any  liability  of  the  htuband^  or  of  his  property,  is  implied. 
No  such  liability  had  been  declared  in  the  preceding  part  of  the  statute. 
But  we  understand  this  word  ^^  also,"  in  the  third  section,  as  referring  to 
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the  oumerahip  of  the  ivife^  declared  in  the  preceding  sections.  The  legis- 
lature intended  to  say,  not  that  the  husband  should  be  liablcy  and  the 
property  of  the  wife  should  be  "  also  liable,"  but  that  the  property  of  the 
wife  should  be  separately  oumed  by  her^  and  should  be  "  also  liable  "  for 
the  judgments  recovered  in  the  three  cases  named. 

If  this  is  the  true  interpretation  of  the  statute,  it  follows  that  the  court 
below  rendered  the  right  judgment  in  the  case.  By  the  payment  of  this 
debt  the  husband  became  the  creditor  of  his  wife,  as  well  as  entitled  to 
be  subrogated  to  the  rights  of  her  brother,  and  to  enforce  the  lien  which 
the  latter  held  against  the  land  ;  and  in  either  character,  he  was  entitled 
to  set  aside  the  fraudulent  and  voluntary  conveyance,  and  subject  the  land 
to  the  payment  of  the  debt. 

But  the  record  shows  that  the  wife  had  other  property,  and  it  is  claimed 
that  this  should  have  been  exhausted  before  going  upon  the  land  so  fraud- 
ulently conveyed.  We  know  of  no  such  rule  in  equity.  As  tx)  creditors, 
a  fraudulent  sale  of  land  is  absolutely  void.  The  creditor  may  levy  his 
ludgment  upon  the  land,  and  cause  it  to  be  sold  for  the  satisfaction  of  his 
judgment,  and  the  fraudulent  sale  will  be  held  a  nullity,  irrespective  of 
the  other  property  of  the  debtor.  Besides,  there  is  nothing  here  to  show 
the  amount  of  the  wife's  other  property,  or  whether  it  is  liable  to  be  taken 
or  subjected  to  the  payment  of  the  debt. 

There  are  other  questions  raised  and  argued  by  counsel  in  the  case,  but 
the  view  thus  taken  of  it  renders  their  consideration  unnecessary. 

Judgment  canned* 

MoIlyainb,  C.  J.,  White,  R£:x,  and  Gilmore,  JJ.,  concurred. 


OOUET  OP  APPEALS  OP  VIRQINIA. 

(To  appear  in  26  Grattan.) 

OF  THE  POWER  OF  A  STATE  TO  TAX  FOREIGN  CORPORATIONS.  —  WHEN 
CORPORATION  IS  TO  BE  REGARDED  AS  AN  AGENT  OP  THE  GOVERN- 
MENT OP  THE  UNITED  STATES.  —  TAXATION  OF  PROPERTY  OP  COR- 
PORATION. 

WESTERN  UNION  TELEGRAPH  CO.  v.  CITY  OF  RICHMOND. 

.1.  The  council  of  the  city  of  Richmond  has  authority,  under  the  charter  of  the  city,  to 
impose  a  license  tax  upon  a  foreign  telegraph  company  having  an  agency  in  the  city 
and  doing  business  therein.  And  there  is  nothing  in  the  constitutions  and  laws  of  the 
4tate  or  of  the  United  States  which  forbids  su(^  a  tax,  if  it  is  equal  and  just  in  its 
.provisions. 

'.^.  Though  the  ordinance  of  the  city  imposing  taxes  speaks  only  of  persons  or  firms  doing 
business  in  the  city,  yet  it  imposes  a  tax  in  terms  on  telegraph  companies,  and  obvi- 
ously intends  to  include  incorporated  companies  as  well  as  inaividuals. 

3.  Corporations  are  to  be  deemed  and  taken  as  persons  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of  natural  persons  expressly  included  in  a 
statute. 
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4.  Corporations  which  deriye  their  existence  and  exercise  their  franchises  under  author- 
ity of  state  laws,  but  are  employed  by  the  national  government  for  certain  duties  and 
services,  may  be  exempted  by  Congress  from  any  state  taxation  which  will  really  pre^ 
rent  or  impede  such  services ;  but  in  the  absence  of  legislation  by  Congress  to  indicate 
that  exemption,  if  deemed  essential  to  the  performance  of  governmental  services,  it 
cannot  be  claimed  on  die  mere  ground  diat  the  corporation  is  employed  as  an  agency 
of  the  government.  And  the  tax  may  be  either  upon  die  property  or  business  of  the 
corporation. 

5.  The  cases  recognize  a  distinction  between  taxation  of  the  property  belonging  to  a 
private  corporation  employed  by  the  government,  and  taxation  of  the  instrumentali- 
ties or  means  of  the  government  in  uie  possession  of  such  corporations.  The  state 
may  tax  a  banking  institution ;  but  it  cannot  tax  the  currency  or  the  government's 
bonds  belonging  to  such  bank.  It  may  tax  the  railroad,  but  not  the  mail  or  the  muni- 
tions or  other  property  of  the  government.  It  may  tax  the  contractor  with  the  gov- 
ernment, thougn  not  the  contract. 

This  was  an  action  of  assumpsit  in  the  circuit  coui*t  of  the  city  of' 
Richmond,  brought  in  May,  1873,  by  the  Western  Union  Telegraph 
Company  against  the  city  of  Richmond,  to  recover  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  the  amount  of  a  license  taic  which  the  com- 
pany had  been  compelled  to  pay  to  the  city  of  Richmond.  The  only 
questions  in  the  cause  were,  whether  the  company  could  be  subjected  to 
pay  a  license  tax  to  the  city  under  the  laws  and  constitutions  of  the  state 
of  Vii^nia  and  of  the  United  States,  and  whether  corporations  were 
included  in  the  terms  of  the  city  ordinance. 

The  Western  Union  Telegraph  Company  is  a  corporation  chartered  by 
the  legislature  of  the  State  of  New  York,  and  has  an  office  and  transacts 
buisness  in  the  city  of  Richmond.  The  ordinance  of  the  city  classified 
telegraph  companies,  and  this  company  was  placed  in  the  third  class,  and 
the  tax  on  the  companies  in  this  class  was  fixed  by  the  ordinance  at  one 
hundred  and  twenty-five  dollars.  This  tax  the  agent  of  the  company 
refused  to  pay,  until  the  property  of  the  company  was  levied  on  by  the 
officer,  when  he  paid  it  under  protest.  The  case  was  submitted  to  the 
decision  of  the  judge  without  a  jury,  and  he  rendered  a  judgment  in  favor 
of  the  city.  And  thereupon  the  company  applied  to  this  court  for  a  writ 
of  error ;  which  was  awarded.  The  laws  and  ordinances,  as  well  as  the 
facts,  are  sufficiently  stated  in  the  opinion  of  Staples,  J. 

F.  L.  Smithy  for  the  appellant.  1.  There  is  no  mode  provided  in  the 
ordinance  whereby  the  proper  classification  of  chartered  companies  could 
be  ascertained  ;  and  the  placing  said  telegraph  company  in  the  third  class 
for  taxation,  and  subjecting  said  company  to  a  tax  of  $125,  was  wholly 
nnaathorized  by  the  said  ordinance  or  any  law  whatsoever,  state  or  muni- 
cipal. 

There  is  no  law  which  authorizes  the  city  of  Richmond,  by  its  ordi- 
nance, to  declare  that  the  word  ^^ person"  or  ^^ firm"  should  embrace 
bodies  politic  or  corporate.         ' 

2.  That  the  statute  of  the  State  of  Virginia  in  relation  to  commissioners 
and  collectors  of  the  public  revenue  for  the  year  1872  provides  that  but 
one  license  shall  be  required  of  a  telegraph  company  ;  and  that,  upon  the 
issuing  of  which  license,  messages  and  communications  may  be  transmitted 
through  any  county  or  corporation  in  the  state. 

That  the  city  of  Richmond,  a  municipal  corporation  deriving  its  powers 
from  the  legislature,  has  no  power,  in  violation  of  this  exclusive  grant,  to 
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the  oumerahip  of  the  w\fe^  declared  in  the  preceding  sections.  The  legis- 
lature intended  to  say,  not  that  the  husband  should  be  liable^  and  the 
property  of  the  wife  should  be  "  also  liable,"  but  that  the  property  of  the 
wife  should  be  separately  owned  by  her^  and  should  be  ^'  also  liable  "  for 
the  judgments  recovered  in  the  three  cases  named. 

If  this  is  the  true  interpretation  of  the  statute,  it  follows  that  the  court 
below  rendered  the  right  judgment  in  the  case.  By  the  payment  of  this 
debt  the  husband  became  the  creditor  of  his  wife,  as  well  as  entitled  to 
be  subrogated  to  the  rights  of  her  brother,  and  to  enforce  the  lien  which 
the  latter  held  against  the  land  ;  and  in  either  character,  he  was  entitled 
to  set  aside  the  fraudulent  and  voluntary  conveyance,  and  subject  the  land 
to  the  payment  of  the  debt. 

But  the  record  shows  that  the  wife  had  other  property,  and  it  is  claimed 
that  this  should  have  been  exhausted  before  going  upon  the  land  so  fraud- 
ulently conveyed.  We  know  of  no  such  rule  in  equity.  As  tx)  creditors, 
a  fraudulent  sale  of  land  is  absolutely  void.  The  creditor  may  levy  his 
judgment  upon  the  land,  and  cause  it  to  be  sold  for  the  satisfaction  of  his 
judgment,  and  the  fraudulent  sale  will  be  held  a  nullity,  irrespective  of 
the  other  property  of  the  debtor.  Besides,  there  is  nothing  here  to  show 
the  amount  of  the  wife's  other  property,  or  whether  it  is  liable  to  be  taken 
or  subjected  to  the  payment  of  the  deot. 

There  are  other  questions  raised  and  argued  by  counsel  in  the  case,  but 
the  view  thus  taken  of  it  renders  their  consideration  unnecessary. 

Judgment  affirmed, 

MolLYAiNB,  C.  J.,  White,  R£:x,  and  Gilmorb,  JJ.,  concurred. 


COUBT  OF  APPEALS  OF  YIBGINIA. 

(To  appear  in  26  Grattan.) 

OF  THE  POWER  OF  A  STATE  TO  TAX  FOREIGN  CORPORATIONS.  —  WHEN 
CORPORATION  IS  TO  BE  REGARDED  AS  AN  AGENT  OP  THE  GOVERN- 
MENT OF  THE  UNITED  STATES. — TAXATION  OF  PROPERTY  OF  COR- 
PORATION. 

WESTERN  UNION  TELEGRAPH  CO.  v.  CITY  OF  RICHMOND. 

X,  The  council  of  the  city  of  Richmond  has  authority,  under  the  charter  of  the  city,  to 
impose  a  license  tax  upon  a  foreign  telegraph  company  having  an  agency  in  the  city 
and  doing  business  therein.  And  there  is  nothing  in  the  constitutions  and  laws  of  the 
4tate  or  of  the  United  States  which  forbids  such  a  tax,  if  it  is  equal  and  just  in  its 
provisions. 

^.  Though  the  ordinance  of  the  city  imposing  taxes  speaks  only  of  persons  or  firms  doing 
business  in  the  city,  yet  it  imposes  a  tax  in  terms  on  telegraph  companieSi  and  obvi- 
ously intends  to  include  incorporated  companies  as  well  as  individuals. 

3.  Corporations  are  to  be  deemed  and  taken  as  persons  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of  natural  persons  expressly  included  in  a 
statute. 
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4.  Corporations  which  derive  their  existence  and  exercise  their  franchises  under  author- 
ity of  state  laws,  but  are  employed  by  the  national  goyernment  for  certain  duties  and 
services,  may  be  exempted  by  Congress  from  any  state  taxation  which  will  really  pre>- 
vent  or  impede  such  services ;  but  in  the  absence  of  legislation  by  Congress  to  indicate 
that  exemption,  if  deemed  essential  to  the  performance  of  governmental  services,  it 
cannot  be  claimed  on  the  mere  ground  that  the  corporation  is  employed  as  an  agency 
of  the  government.  And  the  tax  may  be  either  upon  the  property  or  business  of  the 
corporation. 

0.  The  cases  recognize  a  distinction  between  taxation  of  the  property  belonging  to  a 
private  corporation  employed  by  the  government,  and  taxation  of  the  instrumentali- 
ties or  means  of  the  government  in  uie  possession  of  such  corporations.  The  state 
may  tax  a  banking  institution ;  but  it  cannot  tax  the  currency  or  the  government's 
bonds  belonging  to  such  bank.  It  may  tax  the  railroad,  but  not  the  mail  or  the  muni- 
tions or  other  property  of  the  government.  It  may  tax  the  contractor  with  the  gov- 
ernment, thougn  not  the  contract. 

This  was  an  action  of  assumpsit  in  the  circuit  court  of  the  city  of' 
Richmond,  brought  in  May,  1873,  by  the  Western  Union  Telegraph 
Company  against  the  city  of  Richmond,  to  recover  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  the  amount  of  a  license  tax  which  the  com- 
pany had  been  compelled  to  pay  to  the  city  of  Richmond.  The  only 
questions  in  the  cause  were,  whether  the  company  could  be  subjected  to 
pay  a  license  tax  to  the  city  under  the  laws  and  constitutions  of  the  state 
of  Virginia  and  of  the  United  States,  and  whether  corporations  were 
iDcluded  in  the  terms  of  the  city  ordinance. 

The  Western  Union  Telegraph  Company  is  a  corporation  chartered  by 
the  legislature  of  the  State  of  New  York,  and  has  an  office  and  transacts 
boisness  in  the  city  of  Richmond.  The  ordinance  of  the  city  classified 
telegraph  companies,  and  this  company  was  placed  in  the  third  class,  and 
the  tax  on  the  companies  in  this  class  was  fixed  by  the  ordinance  at  one 
hundred  and  twenty-five  dollars.  This  tax  the  agent  of  the  company 
refused  to  pay,  until  the  property  of  the  company  was  levied  on  by  the 
oflScer,  when  he  paid  it  under  protest.  The  case  was  submitted  to  the 
decision  of  the  judge  without  a  jury,  and  he  rendered  a  judgment  in  favor 
of  the  city.  And  thereupon  the  company  applied  to  this  court  for  a  writ 
of  error ;  which  was  awarded.  The  laws  and  ordinances,  as  well  as  the 
facts,  are  sufficiently  stated  in  the  opinion  of  Staples,  J. 

jP.  L.  Smithy  for  the  appellant.  1.  There  is  no  mode  provided  in  the 
ordinance  whereby  the  proper  classification  of  chartered  companies  could 
be  ascertained  ;  and  the  placing  said  telegraph  company  in  the  third  class 
for  taxation,  and  subjecting  said  company  to  a  tax  of  $125,  was  wholly 
unauthorized  by  the  said  ordinance  or  any  law  whatsoever,  state  or  muni- 
cipal. 

There  is  no  law  which  authorizes  the  city  of  Richmond,  by  its  ordi- 
nance, to  declare  that  the  word  "pef«ow"  or  "/rwi"  should  embrace 
bodies  politic  or  corporate.         • 

2.  That  the  statute  of  the  State  of  Virginia  in  relation  to  commissioners 
and  collectors  of  the  public  revenue  for  the  year  1872  provides  that  but 
<me  license  shall  be  required  of  a  telegraph  company  ;  and  that,  upon  the 
issuing  of  which  license,  messages  and  communications  may  be  transmitted 
dirough  any  county  or  corporation  in  the  state. 

That  the  city  of  Richmond,  a  municipal  corporation  deriving  its  powers 
from  the  legislature,  has  no  power,  in  violation  of  this  exclusive  grant,  to 
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require  another  license  and  superadd  another  tax  upon  the  business  of  the 
said  telegraph  company. 

8.  That  the  action  of  the  corporate  authorities  of  the  city  of  Richmond, 
in  requiring  a  license  from  the  Western  Union  Tel^raph  Company,  and 
imposing  a  tax  thereon,  is  in  violation  of  the  third  clause  of  section  eight 
of  article  one  of  the  Constitution  of  the  United  States,  which  giyes  to 
Congress  the  power  to  regulate  commerce  among  the  several  states. 

The  agreed  facts,  stated  in  the  record,  show  that  the  messages  sent  by 
this  company  often  pass  through  many  states ;  and,  beyond  all  doubt, 
such  communications  constitute,  within  the  meaning  of  the  Constitution, 
commerce  or  intercaurse* 

In  CHbbons  y.  Ogden^  9  Wheat.  189,  Chief  Justice  Marshall  said: 
^  Commerce  undoubtedly  is  traffic ;  but  it  is  something  more,  it  is  xnter- 
course.  It  describes  the  commercial  intercourse  between  nations  and  parts 
of  nations,  in  all  its  branches,  and  is  regulated  by  prescribing  rules  for 
carrying  on  that  intercourse." 

So  in  Corfield  v.  Coryell,  4  Wash.  C.  C.  R.  871,  879,  Judge  Washing- 
ton says :  ^^  Commerce  with  foreign  nations  and  among  the  several  states 
can  mean  nothing  more  than  intercourse  with  those  nations  and  among 
those  states  for  the  purpose  of  trade,  be  the  object  of  trade  what  it  may ; 
and  thus  intercourse  must  include  all  the  means  by  which  it  can  be  carried 
on,  whether  by  free  navigation  of  the  waters  of  the  several  states,  or  by  a 
passage  overland  through  the  states,  where  such  passage  becomes  neces- 
sary to  the  commercial  intercourse  between  the  states." 

In  State  of  Pennsylvania  v.  The  Wheeling  ^  Belmont  Bridge  Com- 
pany, 18  How.  481,  Nelson,  J.,  said  :  ^*  The  regulation  of  commerce  in- 
cludes intercourse  and  navigation.'* 

In  Orandall  v.  State  of  Ifevada,  6  Wall.  85,  the  supreme  court  of  the 
United  States  unanimously  declared  a  statute  of  Nevada  unconstitutional 
which  imposed  a  tax  on  every  passenger  leaving  the  state. 

So  in  Mnot  v.  The  Phila.,  Wilm.  ^  Bait.  R.  B.  Co.  2  Abbott's  U.  S.  R. 
824,  it  is  decided  that  a  tax  imposed  under  a  statute  of  the  State  of  Del- 
aware on  the  use  of  locomotives  and  cars  on  railroads  in  that  state  was 
unconstitutional,  so  far  as  it  applied  to  locomotives  and  cars  used  in  com- 
merce between  the  states.  That  the  transportation  of  persons  or  prop- 
erty through  a  state  is  beyond  its  power  of  taxation,  under  the  commercial 
clause  of  uie  Constitution  of  the  United  States. 

In  the  case  of  The  Western  Union  Telegraph  Co,  v.  The  Atkmtie  f 
Pacific  States  Telegraph  Co.  5  Nevada,  102,  the  act  of  Congress,  ap- 
proved July  24th,  1866,  entitled  ^^  An  act  to  aid  in  the  construction  of  tel- 
egraph lines,  and  to  secure  to  the  government  the  use  of  the  same  for 
postal,  military,  and  other  purposes,  came  under  review  before  the  su- 
preme court  of  Nevada.  The  question  wits  directly  raised,  whether  tele- 
graph communication  between  the  states  was  a  part  of  commercial  in- 
tercourse within  the  jurisdiction  of  Congress,  under  the  commercial  clause 
of  the  Constitution  of  the  United  States ;  and  the  court  held  that  it  is. 
They  say :  *^  Is  telegraphy  any  branch  of  commercial  intercourse  ?  To 
ask  the  question  is  to  answer  it.  So  interwoven  has  the  custom  of  com- 
munication by  telegraph  become  with  trade  and  traffic,  that  to  separate 
it,  without  serious  disturbance  of  vast  trade  relations  and  financial  trans- 
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actions,  woald  be  a  task  as  difficult  as  to  cut  the  pound  of  flesh  without 
a  drop  of  blood.  It  is  the  life  and  soul  of  civilized  commercial  trans- 
actions :  many  of  the  most  important  are  daily  ruled  by  tel^raph.  The 
banker,  the  merchant,  the  farmer,  the  broker,  all  traders,  depend  upon 
the  tel^raph  for  speedy  information  and  means  of  intercourse  in  their 
various  business  and  traffic.  If  the  ship  that  carries  the  cai^o  comes 
within  the  constitutional  power  of  Congress  to  regulate  commerce,  as  it 
confessedly  does,  as  a  means  of  commercial  intercourse,  certainly  the  in- 
strumentality through  which  is  directed  the  lading,  sailing,  and  unlading 
of  the  ship,  the  purchase  and  sale  of  the  cargo,  and  all  the  minutiae  of 
the  venture  and  the  voyage,  is  equally  a  means,  only  of  a  higher  and  more 
advanced  grade." 

The  decisions  of  the  supreme  court  of  the  United  States,  which  review 
the  power  of  Congress  on  this  subject,  are  fully  examined  by  the  court  in 
that  case. 

We  b^  leave  also  to  refer  to  the  cases  of  Brown  v.  The  State  of 
Maryland,  12  Wheat.  419,  429,  and  The  Passenger  Oases,  7  How.  288. 

In  the  case  of  The  Phila.  ^  Reading  M.  R,  Co.  v.  The  Commonwealth 
cfFenn.,  recently  decided  by  the  supreme  court  of  the  United  States,  and 
not  yet  reported,  the  power  of  Congress  to  regulate  commerce  among  the 
several  states  is  fully  considered.  The  court  held  that  a  tax  imposed 
under  an  act  of  the  Legislature  of  the  State  of  Pennsylvania  of  August 
25, 1864,  on  articles  carried  through  the  state,  or  articles  taken  up  in  the 
state  and  carried  out  of  it,  or  articles  taken  up  without  the  state  and 
brought  into  it,  is  unconstitutional  and  void. 

Waves  of  electricity  are  quite  as  fully  subjects  of  exclusive  dominion 
and  property  as  any  other  external  thing. 

The  wire  of  a  telegraph  line  is  nothing  but  a  way,  a  means  of  passage ; 
and  the  thing  passing  is  not  the  less  property  because  it  is  one  of  the  im- 
ponderable elements. 

"  There  is  no  distinction  in  principle  between  electric  fluid  conveyed 
through  aparish,  and  water  conveyed  through  a  parish."  Alderson,  J., 
BUctrie  Tel.  Co.  v.  Overseers  of  Poor  of  Salford,  24  L.  J.  Ex.  151,  162, 
New  Series,  p.  824.  It  has  repeatedly  been  ruled  by  the  supreme  court 
of  the  United  States  that  no  state  can  tax  either  persons  or  property 
passing  through  it.  It  is  an  interference  with  inter-state  communica- 
tion and  intercourse,  which  is  declared  illegal.  If  this  be  true,  then 
by  what  authority  can  the  State  of  Virginia,  and  still  less  a  municipal 
corporation  created  by  its  legislature,  lay  a  tax  on  a  license  for  sending 
telegraphic  messages  through  the  state^  or  out  of  the  state  into  other 
states? 

The  power  of  taxation  condemned  in  the  Pennsylvania  case  above 
cited  does  not,  in  principle,  differ  from  that  exercised  by  the  city  of 
Richmond  in  imposing  a  license  tax  on  the  Western  Union  Telegraph 
Company.  If  Virginia  can  tax  a  telegraphic  communication  passing 
through  it  from  other  states,  however  distant,  why  may  not  such  other 
states  do  the  same  thing,  and  thereby  break  down  the  whole  system  of 
telegraphic  communication  by  onerous  taxation. 

By  the  statement  of  fiicts  set  out  in  the  record,  the  Western  Union 
Telegraph  Company  is  one  of   the  important   agencies  of  the  federal 
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goyemment  in  the  management  and  conduct  of  its  yarious  departments 
and  national  affairs ;  and,  as  such,  no  state  or  municipal  corporation  has  a 
right  to  impose  a  license  tax  upon  it,  whereby  the  operations  of  the  gOY- 
ernment  may,  at  least  to  the  extent  of  the  usefulness  of  this  instrumental- 
ity, be  obstructed  and  impaired.  We  would  refer  on  this  question  to  the 
following  authorities :  Cooley  Const.  Lim.  ch.  xiv.  pp.  480,  481,  482 ; 
MeCulloch  y.  Maryland^  4  Wheat.  816,  in  which  the  court  held  that  the 
law  of  Maryland  imposing  a  tax  on  the  Bank  of  the  United  States  was 
unconstitutional.  In  the  unanimous  opinion  deliyered  by  Chief  Justice 
Marshall,  he  says  :  ^'  The  result  is  a  conyiction  that  the  states  haye  no 
power,  bV  taxation  or  otherwise,  to  ret^ird,  impede,  burden,  or  in  any 
manner  control  the  operation  of  the  constitutional  laws  enacted  by  Con- 
gress to  carry  into  execution  the  powers  Vested  in  the  general  goyemment. 
This  is,  we  think,  the  unayoidable  consequence  of  that  supremacy  which 
the  Constitution  has  declared."  We-ftton  v.  Charleston^  2  Meters,  449,  in 
which  the  court  (Judge  Marshall  again  deliyering  the  opinion)  say  that 
a  tax  on  stock  of  the  United  States,  held  by  an  individual  citizen  of  a 
state,  is  a  tax  on  the  power  to  borrow  money  on  the  credit  of  the  United 
States,  and  cannot  be  leyied  by  or  under  the  authority  of  a  state  consist- 
ently with  the  Constitution.  Bank  Tax  Case^  2  Wall.  200.  A  tax  laid 
by  a  state  on  banks,  ^^on  a  valuation  equal  to  the  amount  of  their  capi- 
tal stock  paid  in,  or  secured  to  be  paid  in,'*  is  a  tax  on  the  property  of 
the  institution  ;  and  when  that  property  consists  of  stocks  of  the  federal 
goyemment,  the  law  laying  the  tax  is  yoid.  Bank  of  Commerce  y.  Nina 
York  City,  2  Black,  620  ;  The  Banks  y.  The  Mayor,  7  Wall.  16 ;  Bank  v. 
Supervisors,  lb.  26 ;  Brown  y.  Maryland,  12  Wheat.  419 ;  Osbom  y. 
Bank  United  States,  9  Wheat.  738-859  ;  Bobbins  y.  Commissioners  Erie 
CourUy,  16  Peters,  435. 

The  learned  counsel  for  the  appellee  refers  to  the  case  of  Railroad  Co. 
y.  Peniston,  18  Wall.  5.  In  that  case  most  of  the  authorities  bearing  on 
this  question  are  cited,  and  the  distinction  is  there  broadly  drawn  between 
a  tax  on  property  and  a  tax  on  the  business  and  operations  of  a  corpora- 
tion —  the  former  being  held  liable  to  taxation,  but  the  latter  not  so  liable. 
I  ask  the  special  attention  of  the  court  to  that  case.  At  page  35,  the 
court  expressly  decide  that  a  tax  on  the  operations  of  an  instrument  em- 
ployed by  the  general  goyemment  to  carry  its  powers  into  execution  is 
unconstitutional.  The  court  say  (page  36)  :  ^^  This  distinction,  so  clearly 
drawn  in  the  earlier  decisions,  between  a  tax  on  the  property  of  a  goyem- 
ment agent  and  a  tax  on  the  action  of  such  agent,  or  upon  his  right  to  be, 
has  eyer  since  been  recognized  ; "  and  such  continues  the  distinction  to  the 
present  time. 

J.  R.  V.  Daniel  ^  L.  Paye,  for  the  appeUee.  The  appellant  objects 
that  the  tax  complained  of  was  unauthorized  by  any  law  whatsoeyer, 
state  or  municipal ;  that  the  city  of  Richmond,  acting  under  delegated 
authority,  exceeded  their  authority  in  the  imposition  of  this  tax ;  that  by 
the  use  of  the  words  ^^  person  "  or  ^^  firm  "  the  ordinance  did  not  include  a 
body  corporate,  such  as  the  Western  Union  Telegraph  Company ;  and 
that  the  statute  of  the  State  of  Virginia  by  implication  forbids  taxation  on 
the  part  of  the  city. 

Jne  Legislature  of  V ir^ia,  by  its  act  proyiding  a  charter  for  the  dty 
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of  Richmond  (Sess.  Acts  1869-70,  p.  188,  §  70),  expressly  grants  to  the 
municipal  aathoritj  power  to  ^^  grant  or  refuse  licenses,"  and  to  ^^  require 
taxes  to  be  paid  on  such  licenses  to  agents  of  insurance  companies  (and 
several  other  specified  employments),  to  commission  merchants,  and  all 
other  btuine$8  which  cannot  be  reached  by  the  ad  valorem  system  under  the 
'preceding  section.^*  The  preceding  section  provides  for  taxation  of  prop- 
erty by  assessment.  We  submit  that  the  business  of  the  Western  Union 
Telegraph  Company  comes  fairly  under  the  head  last  mentioned. 

*'  A  corporation  is  a  political  person^  capable,  like  a  natural  person,  of 
enjoying  a  variety  of  franchises. '  1  Kyd,  15.  **  The  construction  is  that 
when  ^  persons '  are  mentioned  in  a  statute,  corporations  are  included,  if 
they  fall  vnthin  the  reason  and  design  of  the  statute."  Angel  &  Ames 
on  Corporations,  p.  S,  §  6.  ^^  A  corporation  has  been  held  to  be  included 
in  the  term  *  individual '  in  a  tax  law."  Otis^  ^ci  v.  TFare,  8  Gray,  509. 
Id  an  important  Virginia  case  it  is  settled  that  veheu  the  word  ^^  person  " 
is  used  in  a  statute,  corporations,  as  well  as  natural  persons,  are  included 
for  civil  purposes.  Baltimore  ^  Ohio  iJ.  R.  Co.  v.  Qallahue^s  AdmWs^ 
12  Gratt.  655.  It  will  hardly  be  questioned  that  corporations  ^^  fall  with- 
m  the  reason  and  design  "  of  the  ordinance,  when  it  is  observed  that  the 
section  containing  the  words  objected  to,  namely,  ^'  person  and  firm,"  re- 
fers by  the  number  of  the  section  to  ^^  express  companies  and  telegraph 
companies." 

In  regard  to  the  assertion  that  the  right  of  the  city  of  Richmond  to  tax 
the  Telegraph  Company  is  taken  away  by  the  statute  for  the  assessment 
of  taxes,  Ucenses,  &c.,  for  the  year  1872  (Sess.  Acts  1871-72,  p.  194,  §  143), 
the  appellee  contends  that  the  words  of  the  statute  refer  only  to  the  com- 
monweEdth's  revenue,  and  that,  in  securing  this  to  herself,  she  does  not 
intend  to  deprive  the  city  of  Richmond  of  its  reasonable  income.  There 
are  no  words  to  inhibit  the  city  from  the  exercise  of  its  chartered  right. 
The  words,  **  one  license  for  the  same  company  shall  be  sufficient,"  are 
explained  by  the  remainder  of  the  clause,  ^^  and  this  section  shall  not  be 
construed  to  require  a  license  for  each  office  of  the  same  company. "^^  It 
merely  declares  that  the  company,  as  a  whole,  and  not  each  office  for  it- 
self, shall  obtain  from  the  state  authority  a  license,  subject  to  the  condi- 
tions prescribed.  Taking  this  whole  section  together,  and  applying  to  it 
the  just  rules  of  interpretation,  its  true  intent  and  meaning  will  be  seen  to 
be  that  the  incorporated  company,  having  complied  with'  the  statutory 
regulations,  is  discharged  from  further  requirements  and  demands  on  the 
part  of  the  state.  Ould  ^  Carrington  v.  City  of  Richmond^  23  Gratt. 
464  \  S.  C.\  Am.  L.  T.  R.  241 ;  Q-ilkeson  v.  Frederick  Justices^  13  lb. 
577  ;  Orange  ^  Alex.  R.  R.  Co.  v.  Alexandria^  17  lb.  176. 

The  appellant  further  objects  that  the  tax  imposed  by  the  city  is  un- 
constitutional, because  it  violates  that  clause  of  the  Constitution  of  the 
United  States  which  gives  to  Congress  the  power  to  regulate  commerce 
among  the  several  states.  It  is  asserted  that  telegraphic  messages  are  a 
most  important  element  of  commercial  intercourse  between  the  states,  of 
which  Congress  has  exclusive  control.  This  objection  is  well  answered  by 
the  supreme  court  in  its  decision  of  the  case  of  Paul  v.  Virginia^  8  Wall. 
168. 

In  that  case  the  State  of  Virginia  required  of  a  foreign  insurance  com- 
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pany,  not  only  to  pay  a  license  tax,  but  to  make  a  large  deposit  of  bonds, 
as  a  condition  precedent  to  carrying  on  its  business  within  its  territory : 
these  requirements,  it  was  contended,  were  unconstitutional,  because  the 
issuance  of  policies  of  insurance  was  a  commercial  transaction,  the  parties 
being  domiciled  in  different  states,  and  that  the  legislation  in  question  was 
a  regulation  of  commerce.  But  the  court  held  otherwise  ;  and  in  replying 
to  the  argument  in  support  of  the  appellant's  view,  it  was  said,  that  such 
^^  policies  are  not  articles  of  commerce  in  any  proper  meaning  of  the  word. 
They  are  not  subjects  of  trade  and  barter  offered  in  the  market  as  some- 
thing having  an  existence  and  value  independent  of  the  parties  to  them. 
They  are  not  commodities  to  be  shipped  or  forwarded  from  one  state  to 
another  and  then  put  up  for  sale." 

There  is  much  else  in  the  opinion  delivered  in  that  case  deserving  of 
attention  here,  but  we  content  ourselves  with  the  brief  citation  we  have 
made. 

The  appellee  respectfully  insists  that  the  communications  transmitted 
across  the  electric  wires  are  no  more  articles  of  commerce,  in  the  view 
taken  above,  than  are  contracts  of  insurance  made  by  companies  chartered 
in  one  state  with  citizens  of  another.  ^^  In  Nathan  v.  Louisiana^  8  How. 
78,  the  court  held  that  a  law  of  that  state  imposing  a  tax  on  money  and 
exchange  brokers,  who  dealt  entirely  in  the  purchase  and  sale  of  foreign 
bills  of  exchange,  was  not  in  conflict  with  the  constitutional  powerof  Con- 
gress to  regulate  commerce.  The  individual  thus  using  his  money  and 
credit,  said  the  court,  ^  is  not  engaged  in  commerce,  but  in  supplying  an 
instrument  of  commerce.  He  is  less  connected  with  it  than  the  ship- 
builder, without  whose  labor  foreign  commerce  could  not  be  carried  on.' 
And  the  opinion  shows  that  although  instruments  of  commerce,  they  are 
the  subjects  of  state  regulation,  and,  inferentially,  that  they  may  be  sub- 
jects of  direct  state  taxation." 

Instruments  of  commerce,  then,  are  the  subjects  of  state  taxation.  It 
will  hardly  be  claimed  that  the  electric  telegraph  is  more  than  an  instru- 
ment of  commerce.  Cooley  v.  Board  of  Wardens  of  Port  of  Philadel- 
?hia^  12  How.  299,  319 ;  License  Caaes^  5  lb.  504,  and  therein  opinion  of 
i'aney,  C.  J.  (explaining  Gibbons  v.  Ogdeh)^  p.  581 ;  Wilson  v.  Black- 
bird Greek  Marsh  Co.  2  Peters,  245,  251.  In  the  license  cases  it  was 
decided  that  the  grant  of  a  general  authority  to  regulate  commerce  is  not, 
therefore,  a  prohibition  to  the  states  to  make  any  regulations  concerning 
it  within  their  own  territorial  limits,  not  in  conflict  with  an  act  of  Con- 
gress. .  A  state  statute  on  this  subject  is  valid,  unless  in  opposition  to  an 
act  of  Congress  repugnant  to  it,  passed  in  the  exercise  of  the  power  to 
regulate  commerce.  '^  The  act  (of  the  state)  is  not  in  violation  of  this 
power  in  its  dormant  state."     2  Peters,  252. 

In  the  Passenger  Cases^  7  How.  288,  cited  by  the  appellants.  Justice 
McLean,  in  delivering  the  opinion  of  the  court,  adverse  to  the  authority 
of  the  state  in  that  case,  uses  these  words :  ^^  A  state  cannot  r^ulate  for- 
eign commerce,  but  it  may  do  many  things  which  more  or  less  affect  it. 
It  may  tax  a  ship  or  other  vessel  used  in  commerce,  the  same  as  other 
property  owned  by  citizens.  A  state  may  tax  the  stages  in  which  the 
mail  is  transported ;  but  this  does  not  regulate  the  conveyance  of  the  mail 
any  more  than  taxing  a  ship  regulates  commerce*    And  yet,  in  both  in- 
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stances,  the  tax  on  the  property  in  some  degree  affects  its  use.^  From 
the  decision  of  the  coart,  dissent  Taney,  C.  J.,  and  Justices  Daniel  and 
Woodbury.     See  opinion  of  Chief  Justice,  pp.  470  and  480. 

The  case  of  Braum  v.  Maryland  was  a  direct  tax  on  imports.  Vide  p. 
448  of  12  Wheaton.  And  see  Woodruff'  v.  Parham,  8  Wall.  123,  and 
opinion  of  court  concerning  Brovm  v.  Maryland. 

OAom  v.  Mobile^  16  Wall.  479.  In  this  case  the  question  was  whether 
an  ordinance,  in  requiring  payment  for  a  license  to  transact  in  Mobile  a 
business  extending  beyond  the  limits  of  the  State  of  Alabama,  was  repug- 
nant to  the  provision  of  the  Constitution,  vesting  in  Congress  the  power 
^^  to  regulate  commerce  between  the  several  states." 

Osborn,  agent  of  an  express  company  chartered  by  the  State  of  Georgia, 
was  fined  for  conducting  his  business  without  a  license  in  Mobile.  The 
chief  justice,  delivering  the  opinion  of  the  court,  decided  that  the  ordi- 
nance was  constitutional.  The  whole  of  his  brief  and  forcible  opinion 
bears  upon  the  present  case. 

A  statute  of  Maryland  required  all  traders  resident  within  the  state  to 
take  out  licenses  and  to  pay  therefor  certain  sums  from  $12  to  $150,  ac- 
cording to  a  certain  scale.  The  statute  also  required  from  all  persons 
who  were  not  permanent  residents  of  the  state,  offering  for  sale  any  goods 
or  merchandise  not  manufactured  in  Maryland,  an  annual  license,  for 
which  $300  was  to  be  paid.  Held  (  Ward  v.  Maryland,  12  WaU.  418), 
that  the  statute  imposed  a  discriminating  tax  upon  non-reaident  traders, 
and  that  it  was  pro  tanto  repugnant  to  the  federal  Constitution  and  void. 
Mr.  Justice  Clifford,  giving  the  unanimous  opinion  of  the  court,  says: 
^^  Possessing,  as  the  states  do,  the  power  to  tax  for  the  support  of  their 
own  governments,  it  follows  that  they  may  enact  reasonable  regulations 
to  provide  for  the  collection  of  taxes  levied  for  that  purpose,  not  incon- 
sistent with  the  power  of  Congress  to  regulate  commerce,  nor  repugnant 
to  the  laws  passed  by  Congress  upon  the  same  subject.  Reasonable 
regulations  for  the  collection  of  such  taxes  may  be  passed  by  the  states, 
whether  the  property  taxed  belongs  to  residents  or  non-residents  ;  and  in 
the  absence  of  any  congressional  legislation  on  the  same  subject,  no  doubt 
is  entertained  that  such  regulations,  if  not  in  any  way  discriminating 
against  the  citizens  of  other  states,  may  be  upheld  as  valid." 

The  appellant  further  alleges  that  the  Western  Union  Telegraph  Com- 
pany is  one  of  the  important  agencies  of  the  federal  government,  and,  as 
such,  that  no  state  or  municipal  corporation  has  a  right  to  impose  a  tax 
upon  it,  whereby  it  is  said  the  operations  of  the  government  may  be  ob- 
structed or  impaired.  On  this  point  they  refer  to  Cooley  on  Const.  Limi- 
tations, and  MeCulloeh  v.  Maryland,  4  Wheat.  816.  The  discussion  in 
the  former  work  is  based  upon  the  latter  case.  It  was  there  decided  that 
the  State  of  Maryland  could  not  tax  the  Bank  of  the  United  States,  a 
creation  of  the  federal  government,  and  its  particular  agent  and  ser- 
vant, such  as  the  mail,  the  mint,  patent  rights,  and  other  similar  federal 
creations,  which  the  chief  justice  enumerates  as  belonging  to  the  same 
class.  *^  The  sovereignty  of  a  state  extends  to  everything  which  exists 
by  its  own  authority,  or  is  introduced  by  its  permission  ;  but  does  it  ex- 
tend to  those  means  which  are  employed  by  Congress,  to  carry  into  exe- 
cution powers  conferred  on  that  body  by  the  people  of  the  United  States  ? 
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We  think  it  demonstrable  that  it  does  not."  The  rest  of  his  opinion 
clearly  shows  that,  by  **  those  means  employed  by  Congress,"  the  chief 
justice  refers  to  the  governmental  creations  to  which  we  have  alluded. 
In  the  Bank  Tax  Case^  2  Wall.  200,  the  capital  consisted  of  stocks  of 
the  federal  government,  and  the  decision  in  mcOuUoeh  v.  Maryland  ap- 
plied. 

These  views  are  further  maintained  in  the  case  of  National  Bank  v. 
Commonwealth^  9  Wall.  353,  and  especially  to  the  opinion  of  the  court, 
pp.  361-2.  Directly  to  the  point  is  the  case  of  ITiomson  v.  Pacific  Bail 
ready  9  Wall.  579.  In  this  latter  case,  the  chief  justice,  in  the  opinion  of 
the  court,  says :  '^  We  are  not  aware  of  any  case  in  which  the  real  estate, 
or  other  property  of  a  corporation  not  organized  under  an  act  of  (Congress, 
has  been  held  to  be  exempt  in  the  absence  of  express  legislation  to  that 
effect,  to  just  contribution,  in  common  with  other  property,  to  the  general 
expenditure  for  the  common  benefit,  because  of  the  employment  of  the 
corporation  in  the  service  of  the  government.  It  is  true  that  some  of  the 
reasoning  in  the  case  of  McCiUloch  v.  Maryland  seems  to  favor  the  broader 
doctrine.  But  the  decision  itself  is  limited  to  the  case  of  the  bank,  as  a 
corporation  created  by  a  law  of  the  United  States,  and  responsible,  in  the 
use  of  its  franchises,  to  the  government  of  the  United  States."  '^  We  do 
not  think  ourselves  warranted  therefore  in  extending  the  exemption  estab- 
lished by  the  case  of  McCtUloch  v.  Maryland  beyond  its  terms.  We 
cannot  apply  it  to  the  case  of  a  corporation  deriving  its  existence  from 
state  law,  exercising  its  franchise  under  sta.te  law,  and  holding  its  prop- 
er^ within  state  jurisdiction  and  under  state  protection." 

In  Bailroad  Co.  v.  Peniston^  18  Wall.  5,  a  question  arose  whether  a 
railroad  company  chartered  and  aided  by  Congress,  —  partly  controlled  by 
the  government  and  subject  to  its  future  regulations,  the  charter  of  the 
company  conditioned  that  if  the  terms  are  not  complied  with,  or  the  loans 
not  paid,  the  road  shall  come  under  the  control  and  management  of  Con 
gress,  and  subject  moreover  to  the  use  of  the  government  at  all  times  for 
transmission  of  mails,  dispatches,  troops,  stores,  &c., —  was  subject  to 
state  taxation.     It  was  decided  to  be  so  subject. 

'^  There  are,"  says  the  court  in  its  opinion,  ^*  we  admit,  certain  sub- 
jects of  taxation  which  are  withdrawn  from  the  power  of  the  states,  not 
by  any  direct  or  express  provision  of  the  federal  Constitution,  but  by  what 
may  oe  regarded  as  its  necessary  implications.  They  grow  out  of  our 
complex  system  of  government,  and  out  of  the  fact  that  the  authority 
of  the  national  government  is  legitimately  exercised  within  the  states. 
While  it  is  true  that  government  cannot  exercise  its  power  of  taxation  so 
as  to  destroy  the  state  governments,  or  embarrass  their  lawful  action,  it  is 
equally  true  that  the  states  may  not  levy  taxes,  the  direct  effect  of  which 
shall  be  to  hinder  the  exercise  of  any  powers  which  belong  to  the  national 
government.  The  Constitution  contemplates  that  none  of  those  powers 
may  be  riestrained  by  state  legislation.  But  it  is  often  a  difficult  question, 
whether  a  tax  imposed  by  a  state  does,  in  fact,  invade  the«  domain  of  the 
general  government,  or  interfere  with  its  operations  to  such  an  extent,  or 
m  such  a  manner,  as  to  render  it  unwarranted.  It  cannot  be  that  a  state 
tax,  which  remotely  affects  the  efficient  exercise  of  a  federal  power,  is  for 
that  reason  alone  inhibited  by  the  Constitution.     To  hold  that,  would  be 
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to  deny  to  the  states  all  power  to  tax  persons  or  property.  Every  tax 
levied  by  a  state  withdraws  from  the  reach  of  federal  taxation  a  portion 
of  the  property  from  which  it  is  taken,  and  to  that  extent  diminishes  the 
subject  upon  which  feder&l  taxes  may  be  laid.  The  states  are,  and  they 
ever  most  be,  coexistent  with  the  national  government.  Neither  may 
destroy  the  other.  Hence  the  federal  Constitution  must  receive  a  practi- 
cal construction.  Its  limitations  and  its  implied  prohibitions  must  not  be 
extended  so  far  as  to  destroy  the  necessary  powers  of  the  states,  or  pre- 
vent their  efficient  exercise."  He  then  considers  the  case  of  T^otMon  v. 
Pacific  Railroad.  ^  It  may  therefore  be  considered  as  settled,  that  no 
constitutional  implications  prohibit  a  state  tax  upon  the  property  of  an 
agent  of  the  government,  merely  because  it  is  the  property  of  such  an 
agent.  A  contrary  doctrine  would  greatly  embarrass  the  states  in  the 
collection  of  their  necessary  revenue,  without  any  corresponding  advan- 
tage to  the  United  States.  A  very  large  proportion  of  the  property 
within  the  states  is  employed  in  execution  of  the  powers  of  government. 
It  belongs  to  governmental  agents,  and  it  is  not  only  used,  but  it  is 
necessary  for  their  agencies.  United  States  mails,  troops,  and  munitions 
of  war  are  carried  upon  almost  every  railroad.  Telegraph  lines  are  em- 
ployed  in  the  ncUional  service.  So  are  steamboats,  horses,  stage-coaches, 
foundries,  ship  yards,  and  multitudes  of  manufacturing  establishments. 
They  are  the  property  of  natural  persons,  or  of  corporations,  who  are 
instruments  or  agents  of  the  general  government,  and  they  are  the  hands 
by  which  the  objects  of  the  goviemment  are  attained.  Were  they  exempt 
from  liability  to  contribute  to  the  revenue  of  the  states,  it  is  manifest 
that  the  state  governments  would  be  paralyzed.'*  He  then  refers  to  the 
cases  relied  on  by  the  complainants  in  the  case  before  him,  and  by  the 
appellants  in  the  present  case,  viz.,  McCvlloeh  v.  Maryland  and  Osbom 
V.  Bank  of  U.  S,  In  the  former  of  these  cases  the  tax  ^^  was  not  upon 
any  property  of  the  bank,  but  upon  one  of  its  operations  ;  in  fact,  upon 
its  right  to  exist  as  created.  It  was  a  direct  impediment  in  the  way  of  a 
governmental  operation  performed  through  the  bank  as  an  agent."  ^^  In 
Osbom  y.  The  Banky  the  tax  held  unconstitutional  was  a  tax  upon  the 
existence  of  the  bank,  upon  its  right  to  transact  business  within  the  state 
of  Ohio.  It  was,  as  it  was  intended  to  be,  a  direct  impediment  in  the 
way  of  those  acts  which  Congress  for  national  purposes  had  authorized 
the  bank  to  perform." 

This  last  decision  of  the  supreme  court,  to  our  apprehension,  is  abso- 
lutely conclusive  of  all  controversy  upon  the  questions  raised  in  the  case 
at  bar. 

If  a  private  corporation,  created  by  the  laws  of  another  state,  for  indi- 
vidual gain,  unable  to  come  into  our  midst  and  carry  on  its  business,  ex- 
cept by  permission  of  the  laws  of  Virginia,  is  not  subject  to  the  taxing 
power  of  the  commonwealth  and  its  governmental  agencies,  because,  for- 
sooth, this  corporation  is  a  contractor  with  the  federal  government,  it 
would  be  difficult  to  say  what  persons  or  property  are  legitimate  sub- 
jects of  taxation.  This  monstrous  proposition  is,  as  we  have  seen,  un- 
supported by  authority,  and  is  plainly  repugnant  to  reason  and  justice. 
If  maintained,  it  consummates  the  overthrow  of  all  that  is  left  of  state 
government. 
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Staples,  J.,  delivered  the  opinion  of  the  court. 

The  charter  of  the  city  of  Richmond  authorizes  the  city  council  to  raise 
annually,  by  taxes  and  assessments,  such  sums  of  money  as  they  shall 
deem  necessary  to  defray  the  expenses  of  the  s&me,  and  in  such  manner 
as  they  shall  deem  expedient,  in  accordance  with  the  laws  of  the  state  and 
of  the  United  States. 

In  the  execution  of  the  powers  thus  confided  to  them,  the  city  council 
may  grant  licenses  or  refuse  them.  They  may  require  taxes  to  be  paid 
on  such  licenses  to  agents  of  insurance  companies,  and  all  business  which 
cannot  be  reached  by  the  ad  valorem  system.  Acts  of  186d-70,  page 
188,  sects.  69  and  70.  In  the  case  of  Otdd  ^  Carrington  v.  City  of  Mich- 
mond^  23  Gratt.  464  (^S.  0,  1  Am.  L.  T.  R.  241),  this  court  construed 
these  provisions  as  conferring  upon  the  city  council  the  general  pdwer  of 
taxation,  except  only  as  it  may  be  limited  by  the  laws  of  the  state  or  of 
the  United  States,  and  including  all  persons  and  subjects  of  taxation.  It 
was  also  further  held,  that  the  mode  of  assessment  adopted  by  the  city 
council  with  reference  to  attorneys  at  law  was  sustained  by  the  charter 
and  by  the  Constitution. 

The  plan  adopted  by  the  city  council  in  assessing  tel^raph  companies 
is  substantially  the  same  as  that  pursued  with  reference  to  attorneys  at 
law.  They  are  divided  into  four  classes,  and  required  to  pay  a  license 
tax  graduated  by  the  character  of  the  business  done  by  the  company. 
The  plaintiffs  are  placed  in  the  third  class,  and  are  subjected  to  a  license 
tax  of  one  hundred  and  twenty-five  dollars.  The  auUiority  of  the  city 
council  in  the  premises,  and  the  validity  of  the  assessment,  must  therefore 
be  considered  as  adjudicated  and  settled  by  the  decision  of  this  court. 
It  is  said,  however,  that  the  ordinance  of  the  city  only  applies  to  ^^  persons 
or  firms "  and  not  to  chartered  companies.  It  is  very  true  that  the 
twelfth  section  speaks  of  *^  persons  or  firms  "  only,  but  the  eighth  section 
expressly  mentions  ^^  telegraph  companies  ;  ^'  and  it  is  very  clear  it  was 
the  intention  to  include  all  tel^raph  companies,  whether  incorporated  or 
not.  The  sections  construed  together  plainly  show  that,  in  using  the 
words  ^^  persons  or  firms ''  in  the  city  ordinance,  the  council  designed  to 
embrace  chartered  companies  as  well  as  individuals.  And  this  is  sanc- 
tioned by  practice  and  the  decisions  of  the  courts.  In  Baltimore  ^  Ohio 
KR.  Co.  V.  Oallahue's  Adm'r,  12  Gratt.  655,  668,  Judge  Allen  said :  «  Coi> 
porations  are  to  be  deemed  and  taken  as  persons,  when  the  circumstances 
m  which  they  are  placed  are  identical  with  those  of  natural  persons  ex- 
pressly included  in  a  statute."  .... 

Another  ground  taken  by  the  plaintiffs  is,  that  the  Act  of  March  15, 
1872,  provides  that  but  one  license  shall  be  required  of  a  tel^raph 
company,  upon  the  issuing  of  which  the  company's  messages  may  be  trans- 
mitted through  any  county  or  corporation  of  the  state  ;  and  that  the  city 
of  Richmond  has  no  power,  in  violation  of  this  exclusive  grant,  to  require 
another  license  and  impose  another  tax  upon  the  business  of  the  company. 

It  is  very  clear,  however,  that  the  Act  of  March  15,  1872,  refers  only  to 
state  taxation  and  revenue.  The  object  of  that  act  was,  no  doabt,  to  re- 
lieve telegraph  companies  from  the  payment  of  a  tax  for  each  office  and 
place  of  business,  and  to  authorize  the  transmission  of  messages  through* 
out  the  state  under  one  license,  and  upon  the  payment  of  a  single  tax. 
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It  was  not  intended  to  interfere  with  municipal  corporations  in  the  ex- 
ercise of  powers  of  taxation  conferred  by  their  charters,  or  to  strip  them 
of  valuable  revenues  derived  from  companies  and  individuals  carrying 
on  business  within  the  corporate  limits,  and  under  the  protection  of  the 
corporate  government.  This  subject  was  fully  considered  in  the  case  of 
Humfhreys^  ^c.  v.  Norfolk  Oitif,  decided  by  this  court  at  the  spring  term 
1874 ;  and  to  that  case  reference  is  made.     25  Gratt.  97. 

For  these  reasons  the  tax  in  this  case  must  be  held  to  be  valid,  so  far 
as  the  Constitution  and  laws  of  the  state  are  involved. 

The  only  question  remaining  for  consideration  is,  whether  the  tax  is  in 
violation  of  any  provision  of  the  Constitution  of  the  United  States,  or  of 
any  rights  and  privileges  conferred  upon  plaintiffs  by  act  of  Congress. 

It  is  insisted  that  the  action  of  the  city  council  in  requiring  the  license 
is  repugnant  to  that  clause  of  the  Constitution  of  the  United  States,  which 
gives  to  Congress  the  power  to  regulate  commerce  among  the  states. 

The  argument  of  the  learned  counsel  upon  this  point  briefly  stated  is, 
that  commerce  is  not  mei'ely  traffic ;  it  is  something  more,  it  is  inter- 
course ;  and  intercourse  includes  all  the  means  by  which  commerce  is 
carried  on  among  the  several  states:  that  telegraph  communication  is 
an  important  branch  of  commercial  intercourse  ;  and  if  Virginia  may  im- 
pose a  tax  upon  those  companies,  so  may  every  other  state  penetrated  by 
their  lines ;  and  thus  the  whole  system  of  telegraph  communication  may 
be  destroyed  by  oppressive  burdens  in  the  form  of  taxation. 

This  proposition  applies  as  well  to  states  as  to  municipalities ;  and  if 
the  power  of  taxation  is  denied  in  one  case  it  is  in  the  other.  The  ques* 
tion  is  therefore  a  grave  one,  as  well  by  reason  of  the  principle  as  the 
amount  involved. 

The  power  of  taxation,  as  universally  conceded,  is  inherent  in  every 
sovereignty,  and  no  constitutional  government  can  exist  without  it.  It 
extends  to  every  person,  to  every  trade  and  occupation,  and  every  species 
of  property.  It  is  as  essential  to  the  states  as  to  the  federal  government. 
If  it  is  important  that  the  agencies  of  the  federal  government  shall  be 
excepted  from  the  taxing  power  of  the  states,  it  is  equally  necessary  that 
those  of  the  latter  shall  be  maintained  in  undiminished  force  and  vigor. 
In  Oaiome  v.  Mobile,  16  Wall.  479,  481,  Chief  Justice  Chase  said :  ''  It  is 
as  important  to  leave  the  rightful  powers  of  taxation  unimpaired  in  the 
states,  as  to  maintain  the  powers  of  the  federal  government  m  their  integ- 
rity." The  difficulty  of  dravnng  the  line  between  the  commercial  power 
of  the  Union,  and  the  taxing  power  of  the  states,  is  universally  conceded. 
Clearly  no  law  of  the  states,  much  less  the  exercise  of  this  taxing  power, 
ought  to  be  declared  invalid  upon  any  mere  speculative,  indirect,  and 
contingent  ground.  The  r^ugnancy  to  the  Constitution  of  the  United 
States  ought  to  be  immediate,  direct,  and  beyond  all  question. 

If  we  assume  that  commerce  means  intercourse,  as  it  clearly  does,  and 
that  intercourse  includes  all  the  instrumentalities  by  which  commerce  is 
carried  on  between  the  states,  there  is  scarce  an  avocation  in  the  state  en- 
gaged in  foreign  trade  and  traffic  which  may  not  be  brought  within  the 
influence  of  the  constitutional  inhibition.  It  will  be  conceded  that  a 
state  may  tax  a  ship  of  one  of  its  citizens  engaged  in  the  transportation 
of  foreign  merchandise,  or  passengers  to  and  from  the  state ;  although  it 
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cannot  tax  the  passengers  or  the  merchandise.  The  reason  is,  that  the 
ship  is  not  commerce,  but  a  mere  instrument  of  commerce.  Sdt/8  v.  The 
Pacific  Mail  Steamship  Co.  17  How.  596. 

And  so  it  has  been  neld,  that  a  license  tax  upon  persons  engaged  in 
buying  and  selling  foreign  bills  of  exchange  is  not  repugnant  to  the  Con- 
stitution of  the  United  States,  Nathan  v.  Louisiana^  8  How.  79.  Such 
persons  are  not  engaged  in  commerce,  but  simply  in  supplying  an  instru- 
ment of  commerce.  The  court  say :  ^^  They  are  less  connected  with  it  than 
the  ship-builder,  without  whose  labor  foreign  commerce  cannot  be  carried 
on  ;  and*  yet  the  business  of  ship-building  may  be  taxed  as  the  exercise  of 
any  other  mechanical  art.  No  one  can  claim  an  exemption  from  a  general 
tax  on  his  business  within  the  state  on  the  ground  that  the  products  sold 
may  be  used  in  commerce."  In  Paul  v.  Virginia^  8  Wall.  168,  it  was 
decided  that  the  issuing  of  a  policy  of  insurance  is  not  a  transaction  of 
commerce  within  the  meaning  of  the  Constitution,  though  the  parties  be 
domiciled  in  different  states.  The  court  say  these  contracts  are  not  arti- 
cles of  commerce  in  any  proper  meaning  of  the  word.  They  are  not  sub- 
jects of  trade  and  barter  offered  in  the  market,  as  something  having  an 
existence  and  value  independent  of  the  parties  to  them.  They  are  not 
commodities  to  be  shipped  or  forwarded  from  one  state  to  another,  and 
then  put  up  for  sale. 

The  learned  counsel  for  the  plaintiffs  cites  the  case  of  Crandall  t. 
Nevada^  6  Wall.  85,  in  which  the  supreme  court  held  a  statute  of  Nevada 
unconstitutional  which  imposed  a  tax  upon  every  passenger  leaving  the 
state.  This,  however,  was  not  upon  the  ground  that  such  a  tax  is  ^^  a 
regulation  of  commerce,  or  even  repugnant  to  any  express  provision  of  the 
Constitution,  but  upon  the  broad  principle  that  the  federal  government 
had  the  right  to  call  to  the  capital  of  the  Union  any  and  all  of  its  citizens 
to  aid  in  the  military  or  civil  service  of  the  country ;  and  every  citizen 
from  the  most  remote  states  or  territories  is  entitled  to  free  access  to  all 
the  gireat  departments  of  the  government,  executive,  legislative,  and  judi- 
cial ;  and  this  right  cannot  be  made  dependent  upon  the  pleasure  of  a 
state  over  whose  territory  they  must  pass  in  the  exercise  of  such  right. 
And  if  the  principle  should  be  admitted  at  all,  it  might  be  carried  to  the 
extent  of  an  entire  prohibition."  An  attempt  was  made  by  the  counsel, 
who  argued  the  case,  to  show  that  the  tax  was  upon  the  business  of  the 
carrier  who  transports  the  passengers,  graduated  by  the  amount  of  the 
business  done.  The  court  say,  however,  it  was  plainly  a  tax  upon  the 
passenger,  and  the  officers  and  agents  of  the  companies  were  mere  collec- 
tors of  the  tax.  It  was  this  feature,  and  this  alone,  which  rendered  the 
tax  inconsistent  with  the  rights  belon^ng  to  citizens  of  the  different 
states  and  with  the  objects  the  Union  was  intended  to  attain. 

The  case  of  State  Freight  Tax^  16  Wall.  285,  is  much  relied  on  by 
the  counsel  for  the  plaintiffs.  There  the  supreme  court  held,  that  a  stat- 
ute imposing  a  tax  upon  freight  taken  up  within  the  state  and  carried  out 
of  it,  or  taken  up  without  and  brought  within  the  state,  is  repugnant  to 
the  clause  of  the  Constitution  giving  to  Congress  the  power  to  regulate 
commerce.  The  reason  assigned  is,  that  the  tax  was  not  upon  the  com- 
panies nor  their  franchises,  property,  or  business,  but  upon  tne  freight,  or 
upon  the  consignor  or  consignee,  and  was  so  intended,  and  the  company 
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required  to  pay  a  mere  toll-gatherer.  And  inasmuch  as  the  transportation 
of  freight  for  the  purpose  of  exchange  or  sale  is  a  constituent  of  commerce, 
a  tax  upon  freight  is  necessarily  a  regulation  of  commerce. 

In  the  case  of  St(Ue  Tax  on  Bailway  Cfross  Receipts^  reported  also  in 
15  Wall.  284,  the  supreme  court  sustains  a  Pennsylvania  statute  imposing 
a  tax  upon  the  gross  receipts  of  railroad  companies,  although  these  re- 
ceipts are  made  up  in  part  of  freights  received  for  transportation  of  mer- 
chandise to  and  from  the  state  into  other  states.  This  case  is  plainly  dis- 
tioguishable  from  the  one  last  cited.  In  the  first,  as  has  been  seen,  the 
tax  was  upon  transportation,  and  the  railroad  company  a  mere  agency  for 
its  collection.  In  the  second,  the  tax  was  upon  the  company,  measured 
in  amount  by  the  extent  of  its  business,  or  the  degree  to  which  its  fran- 
chise was  exercised.  It  was  conceded  that  the  ultimate  effect  of  the  tax 
would  be  to  increase  the  cost  of  transportation,  and  therefore  to  affect 
commerce  itself.  Nevertheless,  it  was  not  a  tax  upon  commerce  any  more 
than  a  tax  upon  a  railroad  or  stage-coach  is  a  tax  upon  transportation,  or 
a  tax  upon  attorneys  constitutes  a  tax  upon  clients. 

The  court  further  say,  in  effect,  it  is  not  everything  that  affects  com- 
merce that  amounts  to  a  regulation  of  it  within  the  meaning  of  the  Con- 
stitution. The  states  have  authority  to  tax  the  estate,  real  and  personal,  • 
of  all  their  corporations,  including  carrying  companies,  precisely  as  they 
may  tax  similar  property  when  belonging  to  natural  persons.  Such  tax- 
ation may  be  laid  on  valuation  or  may  be  an  excise  ;  it  may  be  a  gradu- 
ated contribution,  proportioned  to  the  value  of  the  privileges  granted,  or 
to  the  extent  of  their  exercise,  or  to  the  results  of  such  exercise.  Such  a 
power  is  essential  to  the  healthy  exercise  of  the  state  governments ;  and 
the  federal  Constitution  ought  not  to  be  so  construed  as  to  impair,  much 
less  to  destroy,  anything  that  is  necessary  to  their  efficient  exercise. 

These  eases  show  the  great  difficulty  encountered  by  the  supreme  court 
of  the  United  States  in  dealing  with  this  perplexing  subject.  They  fur- 
ther show,  I  think,  the  anxiety  of  that  court  to  preserve  unimpaired  the 
taxing  powers  of  the  states,  so  far  as  it  can  be  done  consistently  with  the 
paramount  obligations  of  the  federal  Constitution.  And  although  these 
decisions  cannot  perhaps  be  always  harmonized,  and  the  learned  judges 
have  been  unanimous  m  but  few  of  them,  yet  they  certainly  affirm  the 
proposition  that  it  is  competent  for  a  state  to  impose  a  tax  upon  individ- 
uals or  corporations  within  its  territory ;  and  such  tax,  if  it  does  not  dis- 
criminate against  non-residents  or  the  products  of  other  states,  may  be 
upon  the  property,  or  the  franchises,  or  the  business,  of  the  individual  or 
corporation  ;  and  its  validity  is  not  at  all  affected  by  the  consideration 
that  the  party  is  engaged  in  foreign  as  well  as  domestic  trade  and  traffic. 
Society  far  Savings  v.  Coile^  6  Wall.  594;  Woodruff  v.  Parham^  8  lb. 
123 ;  Hinson  v.  Lott,  lb.  148. 

In  Stnson  v.  Lott^  8  Wall.  148,  the  supreme  court  sustained  a  law  of 
Alabama  requiring  every  dealer  in  spirituous  liquors  introducing  liquor 
into  the  state  for  sale  to  pay  a  tax  per  gallon  before  offering  the  same  for 
sale  within  the  limits  of  the  state.  Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  court,  said  :  "  If  this  was  the  only  tax  it  would  constitute 
an  unjust  discrimination  against  the  products  of  other  states  in  favor  of 
ihose  of  Alabama,  and  might  be  so  laid  as  to  amount  to  an  absolute  pro- 
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hibition  ;  but  it  appeared  there  was  another  tax  of  like  amount  upon  all 
spirits  manufactured  in  the  state.  Inasmuch,  therefore,  as  the  law  merely 
subjected  foreign  articles  to  the  same  rate  of  taxation  as  applied  to  domes- 
tic, it  was  not  an  attempt  to  regulate  commerce,  but  an  appropriate  and 
legitimate  exercise  of  the  taxing  power  of  the  states." 

These  decisions  of  the  supreme  court  have  a  direct  application  to  the 
case  under  consideration.  In  the  first  place,  it  will  be  observed  that  the 
ordinance  of  the  city  of  Richmond  makes  no  discrimination  in  favor  of  or 
against  any  express  company.  The  tax  is  alike  upon  all,  graduated  by 
the  extent  of  the  business.  In  the  next  place,  the  tax  is  not  upon  the 
telegraph  message  or  communication,  but  upon  the  company,  measured 
by  the  business  in  the  corporate  limits.  The  effect  of  the  tak  may  be  to 
increase  to  some  extent  the  expense  of  telegraph  communication.  It  is 
very  probable  that  the  rates  of  telegraphing  are  established  by  general 
arrangement  among  all  the  companies,  whether  incorporated  here  or 
abroad,  and  it  may  be  that  these  rates  are  fixed  with  reference  to  state 
and  municipal  taxation  as  to  other  necessary  expenses.  But  the  same 
thing  is  true  as  respects  railroad  companies  engaged  in  the  transportation 
,of  passengers  and  freight  and  domestic  goods.  A  tax  upon  them  is  indi- 
rectly a  tax  upon  such  transportation.  But  no  one  ever  questioned  the 
constitutional  power  of  a  state  to  lay  a  tax  upon  its  railroad  companies. 

The  same  principle  applies  to  express  companies  incorporated  under  the 
laws  of  one  state,  establishing  its  offices  in  other  states,  and  engaged  in  the 
transmission  of  matter  internal  and  external. 

In  Osborne  v.  Mobile^  16  Wall.  479,  the  supreme  court  say,  although 
the  ultimate  effect  of  the  tax  may  be  to  increase  the  cost  of  transporta- 
tion, it  is  within  the  general  authority  of  the  state  to  tax  persons,  prop- 
erty, business,  or  occupations  within  the  state. 

The  mistake  made  in  all  this  class  of  cases  is  in  failing  to  distinguish 
between  commerce  itself  and  what  may  be  termed  a  mere  instrument  of 
commerce.  Telegraphic  communication  is  not  commerce :  '*  it  is  not  a 
subject  of  trade  and  barter  offered  in  market  as  something  having  an  ex- 
istence and  value  independent  of  the  parties  to  them.''  It  is  not  an  inter- 
course —  though  it  may  be,  and  doubtless  is,  an  important  and  valuable 
instrument  or  agency  by  which  intercourse  is  carried  on  between  the  dif- 
ferent parts  of  the  country.  It  cannot  be  said,  however,  that  this  inter- 
course is  purely  of  a  national  character,  affecting  the  commercial  interests 
of  all  the  states,  and  therefore  requiring  exclusive  legislation  by  Congress. 
Conceding  that  Congress  may  regulate  the  telegraphic  business  of  ths 
country,  it  has  not  done  so ;  and  in  the  absence  of  any  such  legislation 
on  the  subject,  there  is  no  valid  objection  to  a  system  of  state  taxation 
upon  these  companies  in  return  for  the  protection  they  receive.  They  are 
incorporated  under  state  laws,  controlled  by  state  regulations,  and  pro- 
tected by  state  authority.  It  is  true  they  are  engaged  in  transmitting 
government  messages  at  rates  fixed  by  the  postmaster  general ;  but  the 
railroads  perform  duties  of  a  similar  character  in  carrying  the  mail ; 
so  also  the  stage-coaches.  They  are  all  subjects  of  state  regulation,  and 
are  therefore  necessarily  liable  to  state  taxation.  The  contract  with  the 
government  for  the  transmission  of  its  messages  is  in  no  just  sense  a  reg- 
ulation of  commerce.     These  terms,  *^to  regulate  commerce,'*  are  well 
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understood  to  mean  the  power  to  prescribe  the  rales  by  which  commerce 
is  to  be  governed.  Hay  on  Com.  §  1061.  The  very  fact  that  Congress 
has  undertaken  neither  to  exclude  state  taxation,  nor  to  prescribe  any  reg- 
ulations for  the  various  tel^raph  companies,  indicates  very  clearly  that 
the  whole  subject  was  intended  to  be  left  to  the  states  under  whose  laws 
they  are  incorporated. 

Another  ground  taken  by  the  plainti£f  is,  that  the  company  is  an  impor- 
tant agency  of  the  federal  government  in  the  management  of  public 
affairs,  and  as  such  no  state  or  municipal  corporation  is  authorized  to 
impose  a  license  tax  upon  its  business,  whereby  the  operations  of  the 
government  may  be  impaired  or  obstructed.  This  view  is  based  mainly 
upon  the  provisions  of  the  Act  of  Congress  of  the  24th  July,  1866.  This 
act  authorizes  any  telegraph  company,  organized  under  the  laws  of  any 
state,  to  construct  lines  oi  telegraph  over  any  portion  of  the  public  do- 
main, along  any  of  the  military  or  post  roads,  and  across  any  of  the 
navigable  waters  of  the  United  States.  ■ 

Authority  is  also  given  them  to  take  from  the  public  lands  any  mate- 
rial needful  in  the  construction  and  operation  of  their  lines  of  telegraph, 
and  also  to  appropriate  any  portion  of  the  public  lands  for  their  stations, 
not  exceeding  forty  acres  for  each  station.  The  act  farther  provides,  that 
communications  of  the  government,  its  officers  and  agents,  shall  have 
priority  over  all  others  in  their  transmission  over  the  lines,  at  rates  fixed 
by  the  postmaster  general.  The  provisions  of  this  act  were  accepted  by 
the  plaintiffs,  and  the  terms  of  government  communication  fixed  accord- 
ingly by  the  postmaster  general,  and  agreed  to  by  the  company.  It  is 
argued,  that  U  the  state  or  any  of  its  municipalities  may  impose  a  tax 
upon,  or  require  a  license  of  this  company,  they  may  impose  it  to  any 
extent,  and  the  effect  may  be  to  deprive  the  company  altogether  of  the 
power  to  serve  the  government,  or,  at  any  rate,  to  impair  its  efficiency. 

It  is  very  clear  that  the  states  are  prohibited  from  taxing  either  the 
property  of  the  federal  government  or  the  instrumentalities  by  which  its 
powers  are  carried  into  execution.  This  doctrine  is  well  settled,  and  no 
one  doubts  its  application  to  public  corporations  or  other  agencies  created 
by  the  federal  government  for  carrying  into  execution  national  objects 
and  purposes.  But  none  of  the  cases  have  gone  so  far  as  to  affirm,  that 
because  the  federal  government  enters  into  a  contract  with  a  corporation 
or  a  natural  person  to  perform  certain  services  this  operates  as  an  exemp- 
tion from  all  state  taxation.  Can  it  be  that  a  railroad  company,  by  enter- 
ing into  an  arrangement  with  the  postmaster  general  to  carry  the  mails, 
can  escape  the  payment  of  its  just  public  dues  upon  the  pretext  that  its 
capacity  to  serve  the  federal  government  may  be  thereby  impaired? 
Chief  Justice  Marshall,  in  Osborne  v.  United  States  Bank^  9  Wheat. 
738-^60,  has  given  a  complete  answer  to  that  question.  In  that  case  it 
was  argued  that  the  tax  imposed  upon  the  Bank  of  the  United  States  by 
the  l^slature  was  constitutional,  oecause  the  bank  was  established  for 
private  benefit,  and  was  founded  upon  contract  between  individuals  hav- 
mg  private  trade  and  private  interest  for  its  great  and  principal  object. 
The  chief  justice  said  if  these  premises  were  true,  the  conclusion  would 
then  be  inevitable.  A  private  corporation  engaged  in  its  own  business 
with  its  own  views  would  certainly  be  subject  to  the  taxing  power  of  the 
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state,  as  any  individual  would  be,  and  the  casual  circumstance  of  its  be- 
ing employed  by  the  gOYemment  in  the  transaction  of  its  fiscal  affairs 
would  no  more  exempt  its  private  business  from  the  operation  of  that 
power  than  it  would  exempt  the  private  business  of  any  individual  em- 
ployed in  the  same  manner.  But  the  premises  are  not  true.  The 
bank  is  a  public  corporation,  created  for  public  and  national  purposes. 
It  is  not  an  instrument  which  the  government  found  ready  made,  and  has 
supposed  to  be  adapted  to  its  purposes,  but  one  which  was  created  in  the 
form  in  which  it  now  appears,  for  national  purposes  only. 

The  very  reverse  of  all  this  is  the  status  of  this  company.  It  was  not 
created  by  the  federal  government.  It  was  not  organized  under  any 
act  of  Congress,  but  under  the  laws  of  the  State  of  New  York.  It  is  a 
private  corporation,  created  for  individual  benefit  and  for  the  benefit  of 
the  private  stockholders,  carrying  on  business  here  under  the  authority 
of  Virginia  statutes,  and  protected  in  its  franchises  and  the  enjoyment  of 
its  property  by  state  laws  and  the  police  power  of  the  city  government 
The  federal  government  has  granted  it  certain  privileges  in  consideration 
of  the  performance  of  certain  services  at  certain  specified  rates  of  com- 
pensation. But  the  government  has  no  interest  in  it  and  no  concern 
with  it,  any  further  than  the  performance  of  these  services.  So  long  as 
these  are  not  interfered  with  by  the  regulations  of  the  states,  it  is  no 
concern  of  the  federal  government  whether  a  tax  is  imposed  at  all,  or 
whether  it  is  upon  the  property,  or  the  franchise,  or  the  business  of 
the  company.  It  is  not  pretended,  there  is  not  even  a  su^estion  that 
the  tax  prevents  the  transmission  of  the  government  messages,  or  that 
it  impairs  in  the  slightest  degree,  the  capacity  of  the  company  for  the 
fulfilment  of  its  obligations.  Exemption  from  all  state  or  municipal  tax- 
ation might  with  the  same  propriety  be  claimed  by  all  railroad  com- 
panies, express  companies,  and  others  engaged  in  the  transportation  of 
mail  matter,  upon  the  ground  that  such  taxation  may  tend  to  prevent 
the  performance  of  the  contract,  or  at  least  to  impair  the  efficiency  of 
those  agencies  in  the  discharge  of  their  duties. 

The  decisions  of  the  supreme  court  of  the  United  States  do  not  give  the 
least  countenance  to  any  such  pretension.  They  establish  the  contrary 
doctrine.  One  of  these,  the  case  of  National  Bank  v.  Commonwealth^  9 
Wall.  353,  will  show  the  manifest  disinclination  of  the  court  to  extend 
this  doctrine  of  exemption  from  state  taxation. 

In  that  case  it  was  conceded  that  the  Legislature  of  Kentucky  might 
tax  the  stockholders  upon  the  shares  held  by  them  in  the  national 
banks  ;  but  it  was  insisted  that  so  much  of  the  act  as  required  the  banks 
to  pay  such  tax  was  invalid,  because  the  banks,  being  instrumentalities  of 
the  federal  government,  are  beyond  the  reach  of*  state  legislation.  This 
view,  however,  did  not  prevail.  The  supreme  coart  declared  that  the 
doctrine  of  exemption  of  federal  agencies  from  state  taxation  had  its  just 
limitation,  —  a  limitation  growing  out  of  the  necessity  in  which  it  is 
.founded.  This  limitation  is,  that  these  agencies  are  only  exempted  from 
irt;ate  legislation,  so  far  as  that  legislation  may  interfere  with  or  impair 
rtheir  efficiency  in  performing  the  functions  by  which  they  are  designed  to 
serve  the  federal  government.  Any  other  rule  would  convert  a  principle 
.founded  alone  in  the  necessity  of  securing  to  the  government  the  means  of 
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exercbing  its  legitimate  powers  into  an  unauthorized  and  unjustifiable  in- 
Tasion  of  the  rights  of  the  states.  The  banks  are  subject  to  the  laws  of 
the  states,  and  are  governed  in  their  daily  course  of  business  far  more  by 
the  laws  of  the  state  than  of  the  nation.  Their  contracts  are  governed 
and  construed  by  state  laws.  Their  acqaisition  and  transfer  of  property, 
their  right  to  collect  their  debts,  and  their  liability  to  be  sued  for  debts, 
are  all  bsBed  on  state  laws.  It  is  only  when  the  state  law  incapacitates 
the  banks  from  discharging  their  duties  to  the  government  that  it  becomes 
unconstitutional.  We  do  not  perceive  the  remotest  probability  of  this  in 
their  being  required  to  pay  the  tax  which  their  stockholders  owe  to  the 
state  for  the  shares  of  the  capital  stock,  when  the  laws  of  the  federal  gov- 
ernment authorize  the  same. 

In  Thomson  Y.  Pcunfic  Railroad^  9  Wall.  579,  the  same  doctrines  are 
still  more  strongly  stated.  In  that  case  the  question  was  as  to  the  validity 
of  a  tax  imposed  by  the  Legislature  of  Kansas  upon  the  railroad  and  tele- 
graph property  of  the  Union  Pacific  Railway  Company.  Exemption 
from  this  taxation  was  claimed  upon  the  ground,  that,  although  the  com- 
pany was  incorporated  under  the  laws  of  Kansas,  Congress  had  granted  it 
lands  and  subsidies  to  a  large  amount,  in  consideration  of  which  the  com- 
pany had  executed  a  mortgage  upon  its  property  for  the  payment  of  five  per 
ee^.  of  its  net  gains,  and  had  agreed  to  render  services  also  in  the  trans- 
mission of  messs^es,  m  the  transportation  of  mails,  troops,  munitions,  and 
other  property  at  reasonable  rates  of  compensation :  and  it  was  insisted 
that  the  effect  of  the  tax  would  be  to  impede  and  embarrass  the  company 
in  the  performance  of  these  services  as  an  agency  of  the  government. 
Chief  Justice  Chase,  in  delivering  the  opinion  of  the  court,  dwelt  at  some 
length  upon  the  distinction  between  a  corporation  created  by  the  federal 
government  for  national  purposes,  and  corporations  deriving  their  exist- 
ence and  exercising  their  franchises  under  authoritv  of  state  laws,  but  em- 
ployed by  the  national  government  for  certain  duties  and  services.  As  to 
the  latter,  while  Congress  may  exempt  them  from  any  state  taxation, 
which  will  really  prevent  or  impede  such  services,  yet  in  the  absence  of 
legislation  by  Congress  to  indicate  that  exemption  is  deemed  essential  to 
the  performance  of  the  governmental  services,  it  cannot  be  claimed  upon 
the  mere  ground  that  the  corporation  is  employed  as  an  agency  of  the 
government. 

It  is  true  that  the  tax  in  this  case  was  upon  the  property  of  the  rail- 
road company ;  and  the  learned  counsel  seems  to  suppose  tnere  is  a  ma- 
terial distinction  between  such  a  tax  and  a  tax  upon  the  business  of  a  cor- 
poration. But  the  reasoning  of  the  court  does  not  justify  any  such 
distinction.  It  applies  equally  to  both  forms  of  taxation.  Indeed,  Chief 
Justice  Chase  expressly  says :  ^*  No  one  questions  that  the  power  to  tax 
all  property,  hurin^ss^  and  persons  within  their  respective  limits  is  original 
in  the  states,  and  has  never  been  surrendered.  It  cannot  be  so  used  as  to 
defeat  or  hinder  the  operations  of  the  national  government ;  but  it  will 
be  safe  to  conclude  in  general,  in  reference  to  persons  and  state  corpora- 
tions employed  in  government  service,  that  where  Congress  has  not  inter- 
fered to  protect  their  property  from  state  taxation,  such  taxation  is  not 
obnoxious  to  the  objection  suggested." 

These  observations  apply  as  strongly  to  a  tax  upon  business  as  a  tax 
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upon  property.  Indeed  there  is  no  valid  distinction  between  the  two,  so 
far  as  the  principles  of  this  case  are  concerned.  The  cases  do  recognize  a 
distinction  between  taxation  of  the  property  belonging  to  a  private  cor- 
poration employed  by  the  general  government,  and  taxation  of  the  instra- 
mentalities  or  means  of  the  government  in  the  possession  of  such  corpora- 
tion. The  state  may  tax  a  banking  institution,  but  it  cannot  tax  the 
currency  or  the  government  bonds  belonging  to  such  bank.  It  may  tax 
the  railroad,  but  not  the  mail,  or  the  munitions,  or  other  property  of  the 
government.  It  may  tax  the  contractor  with  the  government  though  not 
the  contract.  Such  tax  may  be  upon  the  property  of  the  corporation,  or 
it  may  be  graduated  by  the  amount  of  its  business.  It  is  no  concern  of 
the  federal  government,  provided  the  tax  is  not  prohibitory,  or,  at  least, 
does  not  impair  the  efficiency  of  the  corporation  in  the  fulfilment  of  its 
contract  with  the  government.  Indeed  a  tax  upon  business  in  many  in- 
stances is  the  only  just  and  practicable  mode  of  assessment.  Chartered 
companies  and  individuals  may  carry  on  business  to  the  amount  of  thou- 
sands of  dollars  without  owning  property,  real  or  personal,  of  any  con- 
ceivable value.  If,  whenever  they  happen  to  be  employed  in  the  service 
of  the  government,  they  are  to  be  exempt  from  all  those  burdens  which 
attach  to  all  other  persons,  it  is  obvious  that  both  states  and  cities  will 
be  deprived  of  most  valuable  subjects  and  sources  of  taxation.  It  is  im- 
possible to  foresee  the  mischiefs  that  will  arise  from  such  a  limitation 
upon  the  powers  of  the  states.  We  see  nothing  in  the  Constitution  of  the 
United  States,  or  in  the  decisions  of  the  supreme  court,  warranting  such 
a  conclusion.  Judgment  affirmed. 


SUPBEMB  COUBT  OF  THE  UNITED  STATES. 

[OCTOBEB,  1875.] 

EVIDENCB.  —  BAILBOAD.  —  NEGLIGENCE. 

I 

GBAND  TBUNK  RAILWAY  CO.  r.  RICHARDSON. 

Where  certain  buildings  had  been  erected,  hy  permission  of  a  railroad  companj,  within 
the  lines  of  its  roadway,  it  was  held  that  evidence  showing  the  permissive  erection 
and  occupation  was  competent  and  material. 

Evidence  to  show  a  usual  custom  or  practice  of  railroad  companies,  held  to  be  incompe- 
tent to  explain  away  a  specific  act  of  negligence. 

Plaintiffs  were  permitted  to  show  that  at  various  times  shortly  prior  to  the  occurrence  of 
a  fire,  which  caused  the  loss  for  which  the  action  was  brought,  defendant's  locomotives 
scattered  fire  while  passing  the  property  destroyed,  no  proof  being  offered  that  such 
locomotives  had  caused,  or  were  similar  to  those  which  caused  the  fire.  Held^  that 
the  evidence  was  properly  allowed  to  go  to  the  jury. 

Construction  of  the  statute  of  Vermont  in  respect  of  property  destroyed  by  locomotive 
engines  used  by  railroad  companies. 

The  imprudent  location  of  property  in  proximity  to  the  track  of  a  railroad  company  does 
not  necessarily  excuse  negligence  on  the  part  of  the  company. 

In  error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Vermont, 
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Mr,  Justice  Strong  delivered  the  opinion  of  the  court. 

The  plaintiffs  below  were  perm^jkted  to  adduce  evidence  that  those  of 
the  injured  buildings  which  were  within  the  lines  of  the  roadway  had 
been  erected  within  those  lines  by  the  license  of  the  company,  for  the 
conyenience  of  delivering  and  receiving  freight.  The  admission  of  this 
evidence  is  the  subject  of  the  first  assignment  of  error,  and  in  its  sup- 
port it  has  been  argued  that  it  was  the  duty  of  the  railroad  company 
to  preserve  its  entire  roadway  for  the  use  for  which  it  was  incorporated  ; 
that  it  had  no  authority  to  grant  licenses  to  others  to  use  any  part  thereof, 
for  the  erection  of  buildings,  and,  therefore,  that  the  license  to  the  plain- 
tiffs, if  any  was  made,  was  void.  Thus  the  basis  of  the  objection  to  the 
evidence  appears  to  be  that  it  was  immaterial.  We  are,  however,  of  opin- 
ion it  was  properly  admitted  If  the  buildings  of  the  plaintiffs  were  right- 
fully where  they  were,  if  there  was  no  trespass  upon  the  roadway  of  the 
company,  it  was  clearly  a  pertinent  fact  to  be  shown.  And  while  it  must 
be  admitted  that  a  railroad  company  has  the  exclusive  control  of  all  the 
land  within  the  lines  of  its  roadway,  and  is  not  at  liberty  to  alienate  any 
part  of  it  so  as  to  interfere  with  the  full  exerdse  of  the  franchises  granted, 
we  are  not  prepared  to  assert  that  it  may  not  license  the  erection  of 
buildings  for  its  convenience,  even  though  they  may  be  also  for  the  con- 
venience of  others.  It  is  not  doubted  the  defendants  might  have  erected 
similar  structures  on  the  ground  on  which  the  plaintiffs  buildings  were 
placed,  if  in  their  judgment  the  structures  were  convenient  for  the  re- 
ceipt and  delivery  of  freight  on  their  road.  Such  erections  would  not 
have  been  inconsistent  with  the  purposes  for  which  their  charter  was 
granted.  And  if  they  might  have  put  up  the  buildings,  why  might  they 
not  license  others  to  do  the  same  thing,  for  the  same  object,  namely,  the 
increase  of  their  facilities  for  the  receipt  and  delivery  of  freight  ?  The 
public  is  not  injured,  and  it  has  no  right  to  complain  so  long  as  a  free 
and  safe  passage  is  left  for  the  carriage  of  freight  and  passengers. 
There  is  then  no  well-founded  objection  to  the  admission  of  evidence  of 
a  license,  or  evidence  that  the  plaintiffs'  buildings  were  partlv  within  the 
line  of  the  roadway  by  the  consent  of  the  defendants.  And  the  objection 
to  the  mode  of  proof  is  equally  unsustainable.  There  was  quite  enough 
without  the  receipt  of  October  27,  1870,  to  justify  a  finding  by  the  jury 
that  the  plaintiffs  were  not  trespassers.  But  the  receipt  itself  was  com- 
petent evidence.  It  is  true  it  was  given  after  the  occurrence  of  the  fire, 
but  it  was  a  mutual  recognition  by  the  company,  and  by  one  of  the  plain- 
tiffs, that  the  occupation  of  the  roadway  by  the  buildings  had  been,  and 
that  it  was  at  the  time  of  the  fire,  permissive,  and  not  adverse.  Taking 
the  receipt,  as  the  bill  of  exception  shows,  was  the  act  of  the  defendants 
done  by  their  agent,  the  engineer,  who  bad  charge  of  the  roadbed?  It 
was,  therefore,  an  admission  By  them  that  there  had  been  consent  to  the 
occupation. 

The  second  assignment  of  error  is  that  the  court  excluded  testimony 
offered  by  the  defendants,  to  show  it  was  not  the  usual  practice  of  rail- 
road companies  in  that  section  of  the  country  to  employ  a  watchman  for 
bridges  like  the  one  destroyed.  It  is  impossible  for  us  to  see  any  reason 
why  such  evidence  should  have  been  admitted.  The  issue  to  be  de- 
termined was  whether  the  defendants  had  been  guilty  of  negligence. 
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that  is,  whether  they  had  failed  to  exercise  that  caation  and  diligence 
which  the  circumstances  demanded,  and  which  prudent  men  ordinarily 
exercise.  Hence  the  standard  by  which  their  conduct  was  to  be  meas- 
ured was  not  the  conduct  of  other  railroad  companies  in  the  vicinity, 
certainly  not  their  usual  conduct.  Besides,  the  degree  of  care  which  the 
law  requires  in  order  to  guard  against  injury  to  others  varies  greatly 
according  to  the  circumstances  of  the  case.  When  the  fire  occurred 
which  caused  the  destruction  of  the  plaintiffs'  buildings,  it  was  a  very 
dry  time,  and  there  was  a  high  wind.  At  such  a  time  greater  vigilance 
was  demanded  than  might  ordinarily  have  been  required.  The  nsual 
practice  of  other  companies  in  that  section  of  the  country  sheds  no  light 
upon  the  duty  of  the  defendants  when  running  locomotives  over  long 
wooden  bridges,  in  near  proximity  to  frame  buildings,  when  danger  was 
more  than  commonly  imminent. 

The  third  assignment  of  error  is  that  the  plaintiffs  were  allowed  to 
prove,  notwithstanding  objection  by  the  defendants,  that  at  various  times 
during  the  same  summer  before  the  fire  occurred,  some  of  the  defendants' 
locomotives  scattered  fire  when  going  past  the  miU  and  bridge,  without 
showing  that  either  of  those,  which  the  plaintiffs  claimed  communicated 
the  fire,  were  among  the  number,  and  without  showing  that  the  loco- 
motives were  similar  in  their  make,  their  state  of  repair,  or  management, 
to  those  claimed  to  have  caused  the  fire  complained  of.  The  evidence 
was  admitted  after  the  defendants'  case  had  closed.  But  whether  it  was 
strictly  rebutting  or  not,  if  it  tended  to  prove  the  plaintiffs'  case,  its  ad- 
mission as  rebutting  evidence  was  within  the  discretion  of  the  court  below 
and  not  reviewable  here.  The  question,  therefore,  is,  whether  it  tended  in 
any  degree  to  show  that  the  burning  of  the  bridge,  and  the  consequent  de- 
struction of  the  plaintiffs'  property,  was  caused  by  any  of  the  defendants' 
locomotives.  The  question  has  often  been  considered  by  the  courts  in 
this  country  and  in  England,  and  such  evidence  has,  we  think,  been  gen- 
erally held  admissible  as  tending  to  prove  the  possibility,  and  a  conse- 
quent probability,  that  some  locomotive  caused  the  fire,  and  as  tending 
to  show  a  negligent  habit  of  the  officers  and  agents  of  the  railroad  com- 
pany. PigoU  V.  iJ.  R.  Co.  8  Man.,  Gr.  &  Scott,  229 ;  Sheldon  v.  R.  R. 
Co.  14  N.  Y.  218 ;  Field  v.  R.  R.  Co.  32  N.  Y.  889 ;  Webb  v.  K  R.  Co. 
49  N.  Y.  420 ;  Cleaveland  v.  R.  R.  Co.  42  Vermont,  449 ;  R.  R.  Co.  v. 
Williams,  42  111.  358  ;  Smith  v.  R.  R.  Co.  10  R.  I.  22 ;  Longabaugh  v. 
R.  R.  Co.  4  Nev.  811.  There  are,  it  is  true,  some  cases  that  seem  to  as- 
sert the  opposite  rule.  It  is  of  course  indirect  evidence,  if  it  be  evidence 
at  all.  In  this  case  it  was  proved  that  engines  run  by  these  defendants 
had  crossed  the  bridge  not  long  before  it  took  fire.  The  particular  en- 
gines were  not  identified,  but  their  crossing  raised  at  least  some  probabil- 
ity, in  the  absence  of  proof  of  any  other  known  cause,  that  they  caused 
the  fire.  And  it  seems  to  us  that,  under  the  circumstances,  this  proba- 
bility was  strengthened  by  the  fact  that  some  engines  of  the  same  defend- 
ants, at  other  times  during  the  same  season,  had  scattered  fire  daring 
their  passage.     We  cannot,  therefore,  sustain  this  assignment. 

It  IS  contended  further,  on  behalf  of  the  defendants,  that  there  was 
error  in  the  court's  refusal  to  direct  a  verdict  in  their  favor  because  a 
large  part  of  the  property  destroyed  was  wrongfully  on  their  railway. 
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and  not  within  the  purview  of  the  statute  of  Vermont,  on  which  the 
plaintiffs  relied.  If,  however,  we  are  correct  in  what  we  have  heretofore 
said,  it  was  not  for  the  court  to  assume  that  any  part  of  the  property 
was  on  the  roadway  wrongfully,  and  to  instruct  the  jury  on  that 
assumption.  And  even  if  it  had  been  wrongfully  there^  the  fact  would 
not  justify  its  destruction  by  any  wilful  or  negligent  conduct  of  the  de- 
fendants. In  Bains  v.  JB.  JB.  Co.  42  Vermont,  880,  it  was  said  that 
a  railroad  company,  in  the  discharge  of  its  duties  and  in  the  exercise  of  its 
right  to  protect  its  property  from  injury  to  which  it  is  exposed  by  the 
unlawful  act  or  neglect  of  another,  is  bound  to  exercise  ordinary  care  to 
avoid  injury  even  to  a  trespasser.  If  this  be  the  correct  rule,  and  it 
cannot  be  doubted,  how  could  the  circuit  court  have  charged  as  a  con- 
dnsion  of  law  that  the  plaintiffs  could  not  recover  because  their  property 
was  wrongfully  within  the  lines  of  the  defendants*  roadway  ? 

Again,  the  court  was  asked  to  direct  a  verdict  for  the  defendants,  for  the 
alleged  reason  that  the  damages  were  too  remote.  The  bill  of  exceptions 
shows  that  the  fire  originated  in  the  bridge  of  the  defendants  and  spread 
thence  to  the  mill  and  other  property  of  the  plaintiffs,  and  we  are  referred 
to  the  rulings  in  Byan  v.  The  New  York  Central  JB.  W.  Co.  86  N.  Y.  210, 
and  Penn.  R.  R.  Co.  v.  Kerr^  62  Penn.  St.  353,  as  showing  that  in  such  a 
case  negligentlysetting  the  bridge  on  fire  is  not  to  be  considered  the  prox- 
imate cause.  We  do  not,  however,  deem  it  necessary  to  inquire  whether 
the  doctrine  asserted  in  those  cases  is  correct.  It  is  in  conflict  with  that 
laid  down  in  many  other  decisions  ;  indeed,  we  think,  in  conflict  with  the 
large  majority  of  decisions  made  by  the  American  courts  upon  similar 
cases.  But  we  think  the  statute  of  Vermont  has  a  direct  bearing  upon 
the  defendants'  liability.  That  statute,  chapter  28  of  the  General  Statutes, 
sees.  78  and  79,  is  as  follows :  — 

Sec.  78.  "  When  any  injury  is  done  to  a  building  or  other  property  by 
fires  communicated  by  a  locomotive  engine  of  any  railroad  corporation, 
the  said  corporation  shall  be  responsible  in  damages  for  such  injury,  un- 
less they  shall  show  that  they  have  used  all  due  caution  and  diligence, 
and  employed  suitable  expedients  to  prevent  such  injury." 

Sec.  79.  ^^  Any  railroad  corporation  shall  have  an  insurable  interest  in 
SQch  property  as  is  mentioned  in  the  preceding  section',  along  its  route, 
and  may  procure  insurance  thereon  in  its  own  name  and  behalf.'* 

That  the  statute  contemplates  such  buildings  and  property  as  was  de- 
stroyed in  this  instance,  we  cannot  doubt.  The  buildings  were  along  the 
route  of  the  railroad,  though  some  of  them  were  in  whole  or  in  part  within 
the  lines  of  the  roadway.  It  is  obvious  to  us  that  the  phrase  ^^  along  the 
route  "  means  in  proximity  to  the  rails  upon  which  the  locomotive  engines 
run.  That  the  79th  section  gave  an  insurable  interest  in  the  property, 
'for  the  destruction  of  which  the  corporation  was  made  liable,  does  not 
necessarily  show  that  the  only  property  intended  was  such  as  was  outside 
the  lines  of  the  roadway.  That,  indeed,  was  comprehended,  but  property 
lawfuUv  within  the  lines,  which  the  company  did  not  own,  equally  needed 
protection.  The  statute  was  designed  to  be  a  remedial  one,  and  it  is  to 
be  liberally  construed.  In  Massachusetts,  there  is  a  statute  almost  identi- 
cal with  that  of  Vermont,  and  under  it  the  supreme  judicial  court  of  that 
state  held,  in  IngersoU  v.  The  Stochbridge  ^  Pit^field  Railroad  Co.  and 
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Quigley  v.  Same^  8  Allen,  438,  that  the  company  was  liable  to  both  the 

(ilaintiffs,  though  the  fire  communicated  directly  from  the  locomotive  to 
ngersoU's  barn,  and  spread  through  an  intervening  shed,  which  stood 
partly  upon  the  railroad  location,  to  the  bam  of  Quigley.  The  court  said : 
*^  There  is  nothing  in  the  staten)^nt  to  show  that  any  fault  of  the  plaintiff 
contributed  to  the  loss,  if  the  buildings  were  lawfully  placed  where  they 
stood.  The  fact  that  a  building  stands  near  a  railroad,  or  wholly  or  partly 
on  it,  if  placed  there  with  the  consent  of  the  company,  does  not  diminish 
their  responsibility  in  case  it  is  injured  by  fire  communicated  by  their  loco- 
motives. The  legislature  have  chosen  to  make  it  a  condition  of  the  right 
to  run  carriages  impelled  by  the  agency  of  fire,  that  the  corporation  em- 
ploying them  shall  be  responsible  for  all  injuries  which  the  fire  may  cause.'* 
These  cases  are  directly  m  point  as  to  the  reach  of  the  statute.  They 
show  that  it  embraces  buildings  on  the  line  of  the  roadway,  and  buildings 
injured  by  fire  spreading  from  other  buildings  to  which  fire  was  first  com- 
municated from  a  locomotive.  To  the  same  effect  is  Hart  v.  The  Western 
JS.  R.  Co.  13  Metcalf,  99.  And  if  it  be  conceded  that  the  statute  is  ap- 
plicable only  to  injuries  of  buildings  and  other  property  which  the  rail- 
road company  may  insure,  it  is  not  perceived  why  they  may  not  obtain 
insurance  of  buildings  and  property  on  their  location  with  their  consent. 
But  if  the  statute  is  applicable  to  the  case,  it  is  plain  that  the  circuit  court 
could  not  direct  a  verdict  for  the  defendants  for  the  reason  that  the  dam- 
ages were  too  remote. 

Exception  was  taken  at  the  trial  to  the  refusal  of  the  court  to  affirm 
the  defendants*  points,  the  first  of  which  was,  that  ^^  if  the  jury  should 
find  that  the  erection  of  the  plaintiffs*  buildings,  or  the  storing  of  their 
lumber  so  near  the  defendants*  railroad  track,  as  the  evidence  showed, 
was  an  imprudent  or  careless  act,  and  that  such  a  location  in  any  d^ee 
contributed  to  the  loss  which  ensued,  then  the  plaintiffs  could  not  recover, 
even  though  the  fire  was  communicated  by  the  defendants*  locomotive.** 
We  think  the  court  correctly  refused  to  affirm  this  proposition.  The 
fact  that  the  destroyed  property  was  located  near  the  line  of  the  railroad 
did  not  deprive  the  owners  of  the  protection  of  the  statute,  certainly  if 
it  was  placed  where  it  was  under  a  license  from  the  defendants.  Such 
a  location,  if  there  was  a  license,  was  a  lawful  use  of  their  property  by 
the  plaintiffs,  and  they  did  not  lose  their  right  to  compensation  for.  its 
loss  occasioned  by  the  negligence  of  the  defendants.  Cook  v.  Champlain 
Tramp,  Co.  1  Denio,  91 ;  Fere  v.  Railroad  Co.  22  N.  Y.  215.  Besides,  it 
was  not  for  the  court  to  affirm  that  even  an  imprudent  location  of  the 
plaintiffs'  buildings  and  property  was  a  proximate  cause  of  the  loss. 

The  second  request  for  instruction  was  "  that,  at  all  events,  under  the 
circumstances  disclosed  in  the  case,  it  was  incumbent  upon  the  plaintiffs 
to  use  due  caution  and  diligence,  and  to  employ  suitable  expedients  to 
prevent  the  communication  of  fire.*'  The  request  was  broad,  but  the 
court  gave  the  instruction  asked,  adding  only  that  there  was  no  evidence 
in  the  case  to  which  it  had  any  application,  and  we  have  been  unable  to 
find  any  in  the  record.  A  question  is  not  to  be  submitted  to  a  jury  with- 
out evidence. 

The  third  prayer  for  instruction  was  based  on  the  assertion  that  "  the 
statute  upon  which  the  action  was  predicated  does  not  apply  to  property 
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located  within  the  limits  of  the  railroad,  nor  to  personal  property  tem- 
porarily on  hand."  This  view  of  the  statute,  as  we  have  already  re- 
marked, is  not,  in  our  judgment,  correct  as  a  general  proposition,  and  cer- 
tainly not  in  its  application  to  a  case  where  property  is  placed  within  the 
lines  of  a  railway,  by  the  consent  of  a  railway  company,  for  the  conven- 
ience in  part  of  its  traffic. 

It  remains  only  to  add  that  we  see  no  just  ground  of  complaint  of  the 
affirmative  instruction  given  to  the  jury.  It  was  in  accordance  with  the 
rule  prescribed  by  the  statute,  and  there  seems  to  have  been  no  contro- 
versy in  the  circuit  court  respecting  the  question  whether,  if  the  fire  was 
communicated  to  the  bridge  oy  a  locomotive,  it  caused  the  injury  to  the 
plaintifiEs.  The  judgment  m,  therefore^  affirmed. 


COURT  OP  APPEALS  OF  VIRQINIA. 

(To  appear  in  26  GraU.) 

WILL.  —  OF    THE   VALIDITY  OP   BEQUESTS  IK   FAVOR    OF   PERSON   WHO 

PREPARES  THE  WILL. 

RIDDELL  V.  JOHNSON'S  EXECUTOR. 

1.  A  bequest  in  favor  of  an  attorney  who  writes  the  will  is  not  necessarily  inyalid. 

8.  The  onus  prf^nrndi  lies  in  every  case  upon  the  party  propounding  a  will ;    and  he 

must  satisfy  the  conscience  of  the  court  that  the  instrument  so  propounded  is  the  last 

will  of  a  free  and  capable  testator. 

3.  If  a  party  writes  or  prepares  a  will  under  which  he  takes  a  benefit,  that  is  a  circum- 
stance which  ought  generally  to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to 
be  vigilant  and  jealous  in  examining  the  evidence  in  support  of  the  instrument ;  in 
favor  of  which  it  ought  not  to  pronounce  unless  the  suspicion  is  removed^  and  it  is 
judicially  satisfied  that  the  paper  propounded  does  express  the  true  will  of  the  de- 
ceased. 

4.  J.  was  an  unmarried  man  with  a  large  property,  having  a  large  amount  in  bonds. 
B.  had  been  his  counsel  for  years,  in  whom  ji  had  great  confidence,  and  for  whom  he 
had  a  strong  regard.  In  February,  1867,  B.  wrote  J.*s  will,  in  which  he  gave  the 
most  of  his  real  estate  to  a  number  of  his  illegitimate  children,  who  were  colored  per- 
sons. He  then  did  not  dispose  of  his  bonds,  which  were  in  B.'s  hands  for  collection. 
In  June  following  J.  sent>for  B.  to  write  a  codicil  to  his  will,  and  after  some  previous 
provisions  as  to  real  estate  among  the  same  parties,  and  providing  for  the  payment  of 
nis  debts  and  expenses  of  administration,  and  any  orders  he  mi^t  draw  upon  B.  in 
his  lifetime  out  of  the  collections  from  the  bonds,  he  &;ave  whatever  remained  of  these 
bonds  in  the  hands  of  B.  at  J.'s  death  to  B.  absolutely.  J.  had  a  number  of  next  of 
kin,  and  among  them  two  sisters,  to  none  of  whom  did  he  leave  anything.  It  being 
clearly  proved  that  J.  was  entirely  competent  to  make  a  will  ;  that  he  dictated  the 
bequest  in  favor  of  B.  without  any  suggestion  from  B.  or  any  other  person,  and  re- 
peated it ;  that  it  was  read  to  him,  and  be  clearly  understood  it,  and  intended  it  to  be 
as  it  was  written  :  and  it  appearing  further  that  he  had  been  on  bad  terms  with  his 
family  for  years,  and  had  expressed  more  than  once  his  determination  that  none  of 
them  should  have  any  of  his  estate ;  the  bequest  to  B.  was  held  to  be  a  valid  bequest. 

This  was  a  suit  in  .equity  in  the  circuit  court  of  Appomattox  County, 
brought  in  September,  1871,  by  Richard  Johnson  and  many  others,  heirs 
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at  law  and  next  of  kin  of  John  H.  Johnson  deceased,  against  Albert 
Thomhill,  his  executor,  Thomas  S.  Bocock,  and  others,  to  set  aside  the 
last  clause  of  a  codicil  to  the  will  of  the  said  John  H.  Johnson,  deceased. 
The  court  made  an  order  in  the  cause,  directing  an  issue  devisavit  vel  non 
to  be  tried  at  its.  own  bar,  in  which  l?hornhill  the  executor,  and  Thomas 
S.  Bocock  the  legatee,  in  the  said  clause  of  the  codicil,  should  be  plaintiffs, 
and  the  plaintiffs  in  the  cause  should  be  defendants. 

On  the  trial  of  the  issue  Albert  Thomhill,  the  executor,  was  offered  as 
a  witness  to  support  the  will,  security  having  been  given  for  the  pay- 
ment of  the  costs  ;  and  he  was  objected  to  by  the  defendants  in  the  issue 
as  incompetent,  on  the  ground  that  he  was  one  of  the  plaintiffs,  named  as 
executor  and  qualified  as  such,  and  also  interested  in  the  suit.  But  the 
court  overruled  the  objection  and  admitted  the  vntness,  and  the  defend- 
ants excepted. 

In  the  progress  of  the  trial  the  defendants  proposed  to  introduce  James 
Gooding  as  a  witness.  His  wife  was  one  of  the  heirs  at  law  of  the  testator, 
and  they  were  plaintiffs  in  the  suit ;  but  they  had  executed  an  assignment 
of  all  their  interest  in  the  estate.  The  plaintiffs  in  the  issue  objected  to 
him  as  a  witness,  on  the  grounds  that  he  and  his  wife  were  parties,  and  he 
was  liable  for  costs ;  and  the  court  excluded  him,  and  the  defendants 
excepted. 

After  the  evidence  had  been  concluded  the  plaintiffs  in  the  issue  moved 
the  court  to  give  to  the  jury  the  following  instructions:  — 

1.  That  the  paper  mentioned  in  the  issue,  in  order  to  be  the  will  of  the 
testator,  John  H.  Johnson,  must  be  proved  to  have  been  executed  by  him 
when  he  was  of  sound  mind,  according  to  the  formalities  prescribed  by 
the  statute,  to  wit :  Must  be  proved  to  have  been  signed  by  him  in  the 
presence  of  the  subscribing  witnesses,  and  to  have  been  attested  by  them 
in  his  presence,  and  in  the  presence  of  each  other,  all  being  present  to- 
gether ;  and  the  burden  of  proving  this  is  upon  the  pls^ntiffs  in  the  issue, 
Albert  Thomhill  and  Thomas  S.  Bocock. 

2.  That  the  last  clause  of  said  paper,  so  far  as  it  gives  a  beneficial  in- 
terest to  Thomas  S.  Bocock,  must  be  regarded  as  a  testamentary  bequest, 
and  its  validity  tested  by  the  laws  of  testamentary  bequests,  and  not  by 
the  law  of  contracts. 

3.  That  if  it  be  proved  that  Thomas  S.  Bocock,  who  wrote  said  paper, 
was  at  the  time  of  such  vmting  the  attorney  of  John  H.  Johnson,  and  is 
himself  a  large  beneficiary  under  its  provisions,  this  raises  a  suspicion 
against  it,  and  makes  it  the  duty  of  the  jury  to  be  vigilant  and  jealous  in 
examining  the  evidence  in  its  support.  But  if  the  suspicion,  which  such 
fact  ought  generally  to  excite,  be  removed,  and  if  it  be  proved  that  the 
said  paper  waa  prepared  according  to  instructions  freely  and  spontaneously 
given  by  the  testator,  and  was  distinqtly  read  over  to,  and  its  purport 
understood  by  him  after  its  preparation,  then  the  jury  may  find  that  it  is 
the  true  will  of  the  testator ;  it  being  the  law  of  the  land  that  an  attorney 
may  take  a  benefit  under  the  will  of  a  client  if  no  undue  influence  was 
exerted  by  him  over  the  testator,  and  the  will  was  not  executed  under 
any  mistake  or  misapprehension. 

4.  That  if  it  be  proved  to  the  satisfaction  of  the  jury  that  the  said 
John  H.  Johnson,  for  a  number  of  years  of  his  life,  extending  down  to 
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the  execution  of  said  paper,  entertained  a  feeling  of  aversion  and  dislike 
for  his  relations,  who  would  by  law  be  his  next  of  kin  and  heirs  at  law, 
and  had  a  fixed  purpose  not  to  give  them  any  part  of  his  estate,  then  this 
fact  is  sufficient  to  rebut  any  presumption  against  said  paper,  arising 
merely  from  the  fact  that  none  of  saia  relations  are  made  beneficiaries 
therein. 

5.  That  unless  the  jury  believe  from  the  evidence  that  one  or  both  of 
the  propounders  of  the  will,  or  somebody  for  him  or  them,  induced  the 
said  Johnson  to  make  said  paper,  or  some  provision  thereof,  by  force,  co- 
ercion, or  by  importunity  which  he  (Johnson)  could  not  resist,  or  procured 
the  same  by  some  other  unfair  means  or  practice,  tl^en  the  said  paper  can- 
not be  held  void  on  the  ground  of  undue  influence  ;  it  being  the  true  in- 
terpretation of  the  law  of  will$  that  the  influence  to  avoid  a  testamentary 
bequest  must  amount  to  force  or  coercion,  and  impose  on  the  testator  a 
provision  not  in  accordance  with  his  own  free^  unbiased  mil. 

6.  That  neither  sickness,  old  age,  nor  impaired  intellect,  even  if  the 
jury  believe  from  the  evidence  that  any  one  or  all  of  them  existed  in  this 
case,  are  sufficient  to  render  void  the  provisions  of  said  paper,  or  any  of 
them  ;  but  if  the  jury  also  believe  from  the  evidence  that  tne  testator  at 
the  time  of  executing  the  same  **'  was  capable  of  recollecting  the  property 
he  was  about  to  dispose  of,  the  manner  of  distributing  it,  and  the  objects 
of  his  bounty,"  then  they  must  find  that  he  had  legal  capacity  sufficient 
to  make  a  valid  disposition  of  his  estate. 

7.  And  finally,  if  the  jury  believe  from  the  evidence  that  the  paper 
mentioned  in  the  issue  was  signed  and  executed  by  the  testator  according 
to  law,  as  set  forth  in  the  first  instruction,  that  its  several  provisions  were 
attested  with  the  full  consent  of  his  will  and  understanding,  uninfluenced 
by  importunity  and  without  any  fraud  practised  upon  him  by  the  pro- 
pounders of  the  will,  or  either  of  them,  or  any  other  person,  and  that  the 
testator  had  adequate  testamentary  capacity,  then  the  said  paper  and  all 
its  provisions  is  the  true  will  of  said  John  H.  Johnson,  and  it  is  the  duty 
of  the  jury  to  find  accordingly. 

And  the  defendants  in  the  issue  moved  the  court  to  give  to  the  jury  the 
following  instructions,  to  wit :  — 

1.  If  the  jury  believe  from  the  evidence  that  on  the  17th  day  of  June, 
1867,  Thomas  S.  Bocock  was  the  sole  professional  adviser,  as  an  attorney 
at  law  of  John  H.  Johnson,  and  had  been  such  for  some  years  prior  to 
said  time,  and  was  on  that  day  employed  in  his  said  capacity  of  attorney 
and  professional  adviser  to  prepare  a  codicil  to  the  will  of  said  Johnson, 
which  will  he  had  previously  prepared  for  him  on  the  18th  of  February, 
1867,  and  did  prepare  the  codicil  to  said  will,  which  codicil  is  dated  June 
17, 1867,  and  was  probated  on  the  9th  day  of  August,  1867,  and  that  in 
the  preparation  of  said  codicil  said  Johnson  had  no  aid  from  any  other 
person  than  said  Bocock,  further  than  that  Albert  Thomhill,  who  is 
named  as  executor  in  the  codicil,  was  present  during  its  preparation, 
though  not  interfering  in  the  matter  beyond  privately  urging  Bocock  to 
write  the  bequest  in  his  own  favor  when  he  saw  Bocock  hesitate  to  do  it ; 
and  further,  that  when  the  preparation  of  the  codicil  was  completed,  and 
it  was  ready  to  be  witnessed,  William  T.  Pankey  and  James  A.  Agee, 
two  neighbors,  were  called  in  to  witness  its  execution,  who  read  the  codi- 
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cil  to  him,  and  satisfied  themselves  that  he  understood  it,  and  then  duly 
attested  it  in  his  presence,  and  at  his  request,  then,  although  they  believe 
that  the  decedent  was  competent  to  make  a  will,  and  did  fully  understand 
what  he  was  about,  and  fully  understand  the  contents  of  the  codicil,  and 
that  the  conduct  of  Bocock,  the  attorney,  was  fair,  and  his  purposes  hon- 
est, and  that  he  did  not  designedly  take,  or  conceive  that  he  was  taking, 
any  advantage  of  his  professional  influence  over  his  client,  they  must  find 
that  the  bequest  made  under  such  circumstances  to  Bocock  is  contrary  to 
the  policy  of  the  law  and  invalid,  and  that  so  much  of  said  codicil  as 
contains  said  bequest  is  not  the  true  will  and  testament  of  John  H.  John- 
son. 

2.  The  jury  are  instructed  that,  under  the  circumstances  under  which 
the  codicil  of  June  17,  1867,  to  the  will  of  John  H.  Johnson  was  made, 
as  shown  by  the  testimony  of  the  witnesses  for  the  plaintiffs  in  this  issue, 
they  are  bound  to  presume  that  the  bequest  in  said  codicil,  contained  in 
favor  of  Thomas  S.  Bocock,  was  made  under  undue  influence. 

8.  The  jury  are  instructed  that  as  the  testamentary  disposition  in  favor 
of  Thomas  S.  Bocock,  made  in  the  codicil  of  June  17,  1867,'  to  the  will 
of  John  H.  Johnson,  appears  from  the  evidence  in  this  case  to  have  been 
formed  in  Johnson's  mind  in  the  presence  of  said  Bocock,  and  while  he 
was  actually  employed  as  the  attorney  of  said  Johnson,  in  preparing  the 
codicil  to  his  will,  and  while  Johnson  was  without  any  competent  inde- 
pendent advice,  they  are  bound  to  presume,  from  the  relation  of  the  par- 
ties, that  the  bequest  to  said  Bocock  was  the  offspring  of  undue  influ- 
ence ;  and  even  if  the  subsequent  execution  of  the  codicil,  in  the  presence 
of  the  attesting  witnesses,  and  the  withdrawal  at  that  time  of  Bocock 
from  Johnson's  presence,  and  the  other  circumstances  attending  the  exe- 
cution, should  satisfy  the  jury  that  this  influence  had  been  overcome  by 
Johnson  before  the  final  execution  of  the  codicil,  yet  when  Bocock  sub- 
sequently heard  of  the  wish  of  Johnson  to  alter  this  clause  of  the  codicil, 
and  contented  himself  with  merely  writing  the  letter  and  accompanying 
papers  of  June  25th,  1867,  he  so  far  failed  —  no  matter  how  honest  his 
purposes  —  in  that  full  discharge  of  his  professional  duty  which  the  law 
exacts  from  an  attorney  in  his  circumstances  as  to  render  invalid  the  be- 
quest in  his  favor. 

4.  The  jury  are  instructed  that  so  much  of  the  codicil  of  the  17th  June, 
1867,  to  the  will  of  John  H.  Johnson,  as  makes  a  bequest  to  Thomas  S. 
Bocock,  having  been  prepared  by  the  said  Bocock  as  the  attorney  and 

Professional  adviser  of  said  Johnson,  cannot,  under  the  law  of  this  court, 
e  held  as  a  part  of  the  true  last  will  and  testament  of  said  Johnson, 
unless  it  be  found  by  them  from  the  evidence,  that,  in  the  making  of  so 
much  of  said  codicil  as  makes  said  bequest,  the  said  Johnson  had  the  aid 
of  independent  advice  from  some  competent  third  party ;  and  that  the 
mere  presence  of  Albert  Thornhill,  who  was  named  as  executor  in  the 
codicil,  and  whose  only  active  intervention  in  making  of  said  codicil  was 
his  privately  ur^ng  on  Bocock  to  write  the  bequest  in  his  own  favor,  did 
not  constitute  or  furnish  such  independent  advice. 

5.  The  jury  are  instructed,  that  to  enable  the  plaintiffs  in  this  issue  to 
sustain  so  much  of  said  issue  on  their  part  as  involves  the  validity  of  that 
clause  of  the  codicil  of  June  17,  1867,  to  the  will  of  John  H.  Johnson, 
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which  contaiiis  the  bequest  to  Thomas  S.  Bocock,  they  must  have  shown 
from  the  evidence,  to  the  satisfaction  of  the  jury,  that  Johnson  was  not 
only  competent  to  make  a  will  and  fully  understood  the  contents  of  said 
codicil,  but  that  he  intended  the  same,  at  the  time  of  executing  it,  as  a 
final  disposition,  in  the  event  of  his  death,  of  the  property  embraced  in 
it ;  and  that  his  testamentary  papers  in  regard  to  said  property  was  not 
formed  under  the  influence  of  the  presence  of  the  said  Bocock,  as  his  at- 
torney and  professional  adviser,  the  existence  of  which  influence  the  jury 
are  bound  to  presume  from  the  relation  of  the  parties  and  their  presence 
together  ;  and  that  he  had,  during  the  preparation  of  the  codicil,  or  prior 
to  its  execution,  such  independent  aid  or  advice  from  some  competent 
third  party  as  actually  restored  him,  before  its  execution,  to  entire  free- 
dom from  any  such  influence. 

6.  The  court  instructs  the  jury  that  though  they  should  believe,  from 
the  evidence,  that  on  the  17th  day  of  June,  1867,  John  H.  Johnson  was 
of  competent  mental  capacity  to  dispose  of  his  property,  yet,  if  they 
should  further  believe,  from  the  evidence,  that  by  the  will  of  the  said 
John  H.  Johnson,  bearing  date  the  18th  day  of  iebruary,  1867,  dispos- 
ing of  a  part  of  his  estate,  Albert  Thomhill  was  appointeid  the  executor 
thereof,  and  Thomas  S.  Bocock  was  appointed  his  legal  adviser  thereun- 
der, and  a  referee  to  settle  any  disputes  that  might  arise  under  the  same 
as  therein  specified  ;  and  that  the  said  Albert  Thornhill  and  the  said 
Thomas  S.  Bocock  accepted  the  said  several  trusts  therein  respectively 
imposed  upon  them  ;  and  further,  that  at  and  before  the  said  17th  day  of 
June,  1867,  the  said  Thomas  S.  Bocock  was,  and  had  been  for  some  years, 
the  general  counsel  and  attorney  of  the  said  John  H.  Johnson  in  and 
about  all  of.  his  legal  business,  and  that  on  that  day  the  said  Thomas  S. 
Bocock  was  employed  as  such  attorney  and  counsel  by  the  said  John  H. 
Johnson,  in  and  about  the  special  business  of  the  drafting  and  execution 
of  a  codicil  to  the  said  will,  designed  to  be  a  further  disposition  of  the 
estate  of  the  said  Johnson,  and  that  the  said  Thornhill,  appointed  the  ex- 
ecutor of  the  said  will  as  aforesaid,  was  present  and  took  ad  active  part 
in  the  transactions  thereof,  and  that  the  said  Bocock,  acting  as  such  attor- 
ney and  counsel,  drafted  the  last  clause  of  said  paper,  purporting  to  be  a 
codicil  to  the  said  will,  with  the  knowledge  and  approval  of  the  said  Al- 
bert Thomhill,  executor  as  aforesaid,  and  named  as  the  executor  in  the 
said  alleged  codicil,  and  that  the  said  attorney  and  counsel  failed  and 
omitt-ed,  with  the  knowledge  and  approval  of  the  said  executor,  to  attend 
personally  to  the  execution  of  the  said  alleged  codicil,  and  withdrew  him- 
self from  the  room  of  the  said  Johnson,  and  remained  out  of  doors  while 
the  said  executor,  together  with  the  other  subscribing  witnesses  to  the 
S£dd  paper,  went  into  the  room  and  by  the  bedside  of  the  said  Johnson  to 
take  charge  of  the  execution  of  the  said  papers  by  the  said  Johnson  as  a 
codicil  to  his  will,  and  the  said  paper  was  then  executed  by  the  said  John- 
son without  any  advice,  either  from  the  said  attesting  witnesses  or  from 
any  other  person,  and  that  afterwards  the  said  Johnson  expressed  a  wish 
to  change  that  clause  in  the  said  paper  which  directed  how  his  property 
and  money  should  be  disposed  of  after  his  death,  and  that  said  wish  was 
communicated  to  the  said  counsel  and  attorney  by  the  said  executor,  and 
the  said  counsel  and  attorney  did  not  personally  attend  on  the  said  John- 
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son  for  the  purpose  of  executing  the  said  wish,  or  send  to  him  a  compe- 
tent and  disinterested  adWser,  other  than  the  said  executor,  to  execute  the 
said  wish  in  the  premises,  but  instead  thereof,  while  remaining  away  him- 
self, sent  to  the  said  Johnson  by  the  said  executor  the  letter  of  the  25th 
of  June,  1867,  together  with  the  papers  accompanying  the  same  therein 
referred  to,  and  never  thereafter  went  to  see  the  said  Johnson  before  his 
death  (on  the  10th  day  of  July,  1867),  and  no  sufficient  reason  appears 
why  his  said  counsel  and  attorney  should  not  have  done  so  upon  said  spe- 
cial business  under  the  circumstances  of  the  case  in  view  of  his  relation 
to  his  said  client  as  aforesaid,  and  of  his  interest  under  the  said  alleged 
codicil ;  and  that  his  said  client  was  in  advanced  old  age,  and  afflicted 
with  a  disease  or  diseases  expected  soon  to  end  in  his  death,  and  that  the 
said  executor  and  said  confidential  counsel  and  attorney  were  aware  of 
his  condition,  and  had  notice  of  the  same ;  and  that  said  counsel  and  attor- 
ney, after  the  execution  of  the  said  paper  by  his  said  client,  and  before 
his  death,  was  in  his  immediate  neighborhood  and  failed  to  call  and  see 
his  client  upon  the  said  subject,  but  upon  the  death  of  his  said  client 
promptly  went  to  his  house,  and,  with  the  consent  of  the  said  executor, 
took  charge  and  control  of  the  property  and  bonds  referred  to  in  the  said 
latter  clause  in  said  paper,  and  that  he  afterwards  used  the  same  with  the 
knowledge  and  consent  of  the  said  executor  as  if  the  said  paper  were  a 
valid  codicil ;  and  that  the  said  Thornhill,  named  as  executor  in  said  will, 
and  said  paper  purporting  to  be  a  codicil,  has  never  rendered  any  account 
of  his  transactions  as  executor,  and  has  never  received  any  money  from  the 
said  counsel  and  attorney,  or  paid  any  debts  due  by  said  estate,  but  has 
given  and  submitted  the  whole  management  of  said  matters  under  the  said 
paper  of  the  17th  of  June,  1867,  to  the  control  of  the  said  counsel  and  at- 
torney, and  the  said  counsel  and  attorney  has  himself  rendered  no  account 
of  his  transactions  in  respect  to  the  same,  and  that  the  property  and  effects 
which  came  into  the  hands  of  the  said  counsel  and  attorney,  under  the  said 
last  clause  of  said  alleged  codicil,  were  of  large  amount  and  greatly  exceed- 
ing in  valuei  the  indebtedness  of  said  estate,  then  the  jury  must  find  that 
said  last  clause  of  said  paper  is  null  and  void,  and  id  not  a  part  of  the  -will 
of  the  said  John  H.  Johnson. 

And  the  court  gave  the  jury  the  said  instructions  asked  for  by  the  plain- 
tiffs in  the  issue,  and  rejected  and  refused  to  give  the  said  instructions 
asked  for  by  the  defendants  in  the  issue  ;  to  which  said  several  rulings  of 
the  court  the  defendants  in  the  said  issue  excepted. 

The  jury  found  by  their  verdict,  "  that  the  paper  writing  dated  the 
17th  day  of  June,  1867,  purporting  to  be  a  codicil  to  the  will  of  John  H. 
Johnson,  deceased,  is  in  all  its  parts  and  provisions  the  true  will  of  John 
H.  Johnson,  deceased."  And  the  plaintiffs  in  the  suit,  the  defendants  in 
the  issue,  moved  the  court  to  set  aside  the  verdict  of  the  jury,  and  to 
refuse  to  enter  any  decree  in  accordance  therewith,  because  the  said  ver- 
dict is  contrary  to  law  and  the  evidence.  But  the  court  overruled  the 
motion,  and  the  plaintiffs  excepted ;  and  the  court  spread  the  facts  proved 
upon  the  record. 

Be  it  remembered,  that  on  the  trial  of  the  issue  in  this  case  the  follow- 
ing were  all  the  facts  proved  before  the  jury  : 

It  was  proved  that  John  H.  Johnson  died  at  his  residence,  in  the  county 
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of  Appomattox,  on  the  10th  day  of  July,  ISGT,  about  three  o'clock  in  the 
afternoon.  That  on  the  18th  day  of  February,  1867,  he  made  a  will, 
which  was  prepared  for  him  by  Thomas  S.  Bocock,  who  was  then,  and  had 
for  several  years  before  that  time  been  his  attorney  at  law  and  legal  ad- 
viser in  all  his  business  matters  requiring  the  aid  of  an  attorney.  That 
said  will  was  witnessed  by  William  T.  Pankey,  James  A.  Agee,  and  Albert 
Thomhill.  That  on  the  15th  day  of  June,  1867,  Thomas  S.  Bocock,  who 
had  been  sent  for  by  John  H.  Johnson,  went  to  the  house  of  said  Johnson 
late  in  the  afternoon,  and  learned  from  Johnson  that  he  wished  him,  Bo- 
cock, to  prepare  for  him  a  codicil  to  his  will ;  whereupon  Bocock  told  him 
that  it  was  then  too  late  to  prepare  the  codicil  that  day^  and  undertook  to 
come  again  on  Monday  and  prepare  it ;  and  on  Monday  morning,  about 
an  hour  after  sunrise,  Bocock  accordingly  reached  Johnson's  house  again. 
When  Bocock  reached  there  on  this  occasion  he  found  Albert  Thornhill 
there.  Albert  Thomhill  lived  not  far  off,  and  had  gone  over  that  morning 
to  see  Johnson,  not  knowing  anything  of  any  purpose  to  make  a  codicil  to 
the  will.  When  Bocock  arrived  he  told  Johnson  that  he  had  come  there  to 
complete  that  little  item  of  business,  and  that  if  he  wished  it  done  it  would 
be  necessary  for  Mr.  Thornhill  to  go  home  and  get  the  will,  which  was  in 
his  possession.  Mr.  Thornhill  went  and  brought  the  will,  and  Mr.  Bocock 
then  told  Mr.  Johnson  that  he  was  ready  to  proceed  ;  whereupon  the  prep- 
aration of  the  codicil  began.  Mr.  Johnson,  who  said  in  the  beginning  that 
he  would  give  nothing  to  his  relations,  had  given  several  directions  about 
disposing  of  his  lands,  which  Mr.  Bocock  put  in  writing  to  his  satisfaction, 
and  they  came  to  the  disposition  of  his  money  and  bonds  and  the  residue 
of  his  estate.  Mr.  Johnson  said  he  was  ^^  A  little  at  a  loss  how  to  manage 
that,'*  or  ^^  Now  you  are  too  hard  for  me,"  or  some  such  expression  ;  and 
he  spoke  of  his  money  being  mostly  out  and  barred  by  the  stay  law,  and 
said  that  after  all  his  just  debts  were  paid,  and  particularly  if  many  such 
debts  came  against  him  as  Mosby's  debt,  there  would  be  but  little  left ; 
and  said  further,  that  he  had  thought  of  giving  his  sister  Sally  (Mrs. 
Dunn)  and  his  sister  Betsy  (Mrs.  Miller)  $500  each,  but  that  he  had 
heard  they  had  threatened  to  sue  his  estate  as  soon  as  he  was  dead,  and 
he  would  give  them  nothing ;  and  said  further,  alluding,  as  witness  sup- 
posed, to  his  relations,  that  he  would  not  give  any  of  them  anything  — 
they  might  get  what  they  could  at  the  end  of  the  law  :  and  he  said  to  Mr. 
Boa)ck  and  Mr.  Thornhill,  "  I  want  you  to  give  me  your  advice.".  Mr. 
Bocock  told  him  if  he  (Bocock)  was  to  advise  him  the  will  would  not  be 
his  own,  but  his  (Bocock's).  He  hesitated,  and  then  asked  Mr.  Bocock 
how  it  would  do  to  collect  his  money  and  put  it  in  bank  without  interest. 
Mr.  Bocock  told  him  if  he  did  so,  and  died  without  disposing  of  it,  his 
relations  would  get  it.  Johnson  said  he  did  not  want  that ;  he  did  not 
want  them  to  have  it.  He  then  asked  Bocock  how  it  would  do  for  him 
(Bocock)  to  collect  it,  and  hold  it  subject  to  his  order.  Bocock  said  that'll 
do.  Johnson  said.  Suppose  I  draw  orders  on  you.  Bocock  said  he  would 
accept  them,  payable  when  money  sufficient  was  collected.  Johnson  then 
said.  Now  I  can  arrange  it,  and  he  told  Mr.  Bocock  that  if  he  did  not 
order  it  out  of  his  hands  in  his  lifetime  it  was  to  be  his.  That  it  was  now 
eleven  or  twelve  o'clock,  and  Johnson  called  for  his  woman  and  ordered 
her  to  make  a  pitcher  of  lemonade,  which  was  done,  and  she  handed  a 
VOL.  in.  12 
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glass  to  Thornhill  and  one  to  Bocoek,  who  offered  his  to  Johnson,  who 
declined,  and  remarked,  *^  These  gentlemen  would  probably  like  to  ha^e 
theirs  spiked,''  and  ordered  her  to  get  his  bottle  of  liquor.  Then  the 
business  was  suspended,  because  Johnson  seemed  to  be  tired,  and  he  was 
allowed  to  rest  until  two  or  three  o'clock,  during  which  time  Bocoek  and 
Thornhill  withdrew  from  Johnson's  room.  Then  Bocoek  and  Thornhill 
again  entered  his  room,  and  he  seemed  to  be  asleep,  when  Bocoek  said, 
Rouse  him  and  let 's  get  to  work ;  then  the  business  was  resumed,  and 
Johnson  said  a  second  and  third  time  that  he  wanted  him  (Bocoek)  to 
collect  his  money,  and  hold  it  subject  to  his  orders  during  his  lifetiune. 
Bocoek  asked  what  was  to  be  done  with  it  in  case  of  his  death.  Johnson 
replied.  If  I  do  not  order  it  out  of  your  hands  it  will  be  yours.  Bocoek 
seemed  unwilling,  and  refused  to  write  that  down,  and  said  to  Thornhill 
that  he  had  never  done  anything  to  bring  reproach  on  himself.  Thorn- 
hill in  a  low  voice,  unheard  by  Johnson,  who  was  a  little  deaf,  told  Bo- 
cock  he  ought  to  do  so,  as  Johnson  had  told  him  several  times  ;  that  Mr. 
Johnson  had  sent  for  him  to  write  his  will,  and  that  seemed  to  be  his  will ; 
and  Johnson  himself  said,  with  some  impatience,  ^'  I've  told  you  several 
times ;  write  it  as  I  say."  Bocoek  then  wrote  it  down.  Johnson  then 
asked  Bocoek  how  it  would  be  if  he  (Johnson)  should  draw  orders  on  him 
before  he  had  collected  the  money.  Bocoek  told  him  he  would  accept 
the  orders,  payable  when  the  money  came  to  his  hands.  In  the  course  of 
the  preparation  of  the  codicil,  Bocoek,  who  put  it  all  down  first  in  the 
form  of  notes,  read  over  the  notes  to  him  several  times,  and  the  list  of 
bonds  appended  to  the  codicil  was  prepared  at  the  dictation  of  Johnson 
from  memory.  When  it  was  completed,  Thornhill,  who  had  been  told  by 
Johnson  that  he  wanted  the  same  witnesses  to  the  codicil  who  witnessed 
the  will,  sent  for  William  T.  Pankey  and  James  A.  Agee  for  the  purpose. 
They  came  about  night.  Bocoek,  who  was  in  the  yard  when  Pankey 
came,  gave  him  the  codicil,  and  Pankey  took  the  codicil  from  Bocoek  and 
went  in  and  read  it  to  Johnson.  This  was  by  candlelight.  Twice  dur- 
ing the  reading  Pankey  asked  him  if  he  heard.  Johnson  both  times  said 
be  did,  and  once  said  he  had  already  heard  it  read.  When  the  reading 
was  completed  Johnson  signed  it,  and  Thornhill,  Agee,  and  Pankey  sub- 
scribed it  as  witnesses  at  his  request,  all  three  of  them  and  Johnson  being 
together  when  this  was  done.  In  the  opinion  of  the  subscribing  witnesses 
Johnson  was  fully  competent  to  make  a  will,  and  the  witnesses  took  pains 
to  satisfy  themselves  on  this  point.  The  will  and  codicil  are  given  here- 
inafter. 

During  the  preparation  of  the  codicil,  several  colored  people,  formerly 
slaves  of  Johnson,  were  about  the  house,  among  them  Martha,  who  had 
been  kept  by  him  as  a  wife,  and  Albert  and  Washington,  who  were  re- 
puted to  be  his  natural  children.  They  withdrew  from  the  room  when 
the  writing  was  done,  but  Albert  and  Washington  were  in  the  adjoining 
room,  the  door  of  which  was  open,  and  heard  and  saw  all  that  passed,  as 
Johnson  was  a  little  deaf,  and  conversation  with  him  was  necessarily  loud. 
Johnson  was  an  old  man,  seventy  years  old  or  more ;  at  least  that  in  1859. 
His  health  on  the  17th  June  had  become  bad.  He  had  been  for  some 
time  confined  to  his  bed,  but  could  get  up  and  even  sit  up.  He  continued 
after  the  17th  June  to  grow  worse  until  his  death.     The  main  symptoms 
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of  his  disease  were  dropsy  and  inability  to  retain  his  urine,  and  he  required 
constant  attention,  which  was  chiefly  given  him  by  his  woman  Martha. 
He  slept  a  good  deal,  but  had  a  habit,  many  years  before  his  death,  of  ap- 
pearing listless  and  closing  his  eyes,  when  really  he  would  be  watchful  and 
attentive. 

Between  1848  and  1860  William  M.  Cabell  was  his  attorney  and  legal 
adviser.  In  the  year  1859  Cabell  prepared  a  will  for  him,  by  which  he 
freed  his  negroes  and  gave  to  his  natural  children,  some  of  whom  were 
white  and  some  black,  the  bulk  of  his  estate,  but  nothing  to  any  lawful 
relation.  He  often,  during  the  time  Cabell  was  his  attorney,  expressed 
himself  to  Cabell  as  very  hostile  to  his  relations,  with  some  of  whom  he 
had  much  bitter  litigation,  and  said  they  had  worried  him  all  his  life  with 
lawsuits,  and  had  hunted  him  like  a  wild  beast,  and  he  often  declared  his 
purpose  of  never  giving  them  a  cent,  and  to  other  witnesses  he  subse- 
quently  made  similar  declarations. 

By  the  will  of  1859  he  made  Cabell  and  one  James  A.  Wright  his  exeo- 
Qtors,  and  gave  each  of  them  (5,000  in  lieu  of  commissions  as  executors. 

Some  davs  after  the  codicil  was  executed  Johnson  sent  for  Thornhill 
and  said  to  him  that  Susan  Johnson,  and  perhaps  others,  had  been  telling 
him  he  had  ^ven  all  his  property  to  Bocock,  and  had  no  control  over  it. 
Thornhill  told  him  it  was  not  so,  and  that  he  would  not  have  witnessed 
any  such  will,  and  told  him  he  would  go  or  send  for  any  person  he  (John- 
son) might  wish  to  write  the  codicil  over  for  him.  He  said  no,  he  wanted 
no  one  but  Mr.  Bocock,  and  that  Mr.  Bocock  would  come  down  after  his 
court  in  Lynchburg  was  over.  Johnson  said  he  wanted  some  alteration 
made  in  the  last  clause  of  his  codicil,  but  what  it  was  Thornhill  could  not 
get  him  to  say.  Thornhill  told  him  he  could  not  wait,  because  he  could 
not  live  long.  On  the  24th  June,  Thornhill  went  to  Lynchburg  and  saw 
Bocock,  and  told  him  what  had  taken  place  between  him  and  Johnson 
since  the  codicil  was  written.  Bocock  thereupon  wrote  to  Johnson,  and 
aent,  by  Thornhill,  a  letter  and  two  accompanying  papers.     (See  post) 

Thornhill  took  them  to  Johnson  on  the  26th  June.  Johnson  rose  up 
and  sat  on  the  side  of  the  bed  and  read  the  letter,  but  not  the  accompany- 
mg  papers,  and  said  he  was  satisfied,  and  that  Mr.  Bocock  understood  the 
matter  as  he  did,  and  that  he  had  retained  full  control  over  his  property, 
and  if  it  pleased  God  he  should  live  five  or  six  months  he  might  make 
8ome  little  change  in  the  latter  clause  of  his  codicil. 

Thornhill  went  to  see  Johnson  every  day  but  two  from  the  17th  June 
till  he  died.  He  lived  one  and  a  quarter  miles  from  Johnson.  When  he 
took  the  letter  and  accompanying  papers  from  Bocock  in  Lynchburg,  it 
was  understood  between  him  and  Bocock  that  if  Johnson  wanted  Bocock 
to  come  down  before  his  court  in  Lynchburg  was  over,  he,  Thornhill,  would 
Bend  for  him  and  let  him  know,  and  Bocock  would  come  at  once,  which 
understanding  was,  however,  not  communicated  to  Johnson.  No  further 
communication  took  place  between  Thornhill  and  Bocock  until  the  death 
of  Johnson,  at  which  time  Bocock  was  at  his  own  plantation,  about  three 
miles  from  Johnson's. 

Bocock  had  some  few  days  before  come  down  to  his  plantation  from 
Lynchborg,  on  his  way  to  Buckingham  court,  where  he  was  on  Monday, 
the  8th  day  of  July,  and  from  which  place  he  returned  to  his  plantation 


180  THE  AMERICAN  LAW  TDCE8  BEPOBTS.  [April,  1876. 

Vol.  in.]  BiDDELL  V.  JOHKflOir'B  EXKCUTOK.  [No.  4 

.  on  Tuesday,  the  9ih  day  of  JuIYi  ftnd  when  the  death  took  place  on  the 
10th  July,  he  waa  sent  for  by  Thomhill  and  went  over  to  Johnson's  at 
once. 

On  the  night  of  the  17th  June,  after  the  codicil  was  finished,  Washing- 
ton Johnson^  one  of  his  colored  natural  children,  approached  his  bedside 
and  said  to  him.  Now,  to  a  moral  certainty,  you  have  given  Mr.  Bocock 
everything,  and  have  made  no  provision  for  us.  He  said,  ^^  I  am  not  dead 
yet.' 

It  was  proved  by  Cabell  that  while  he  was  attorney  for  Johnson,  from 
1848  to  1860,  Johnson  was  a  man  of  strong  mind,  hard  in  his  disposition, 
even  with  his  natural  children,  of  inflexible  will,  and  of  a  suspicious  dis- 
position, and  extremely  bitter  in  his  feeling  towards  his  relations. 

All  the  subscribing  witnesses  knew  Johnson  well,  but  Agee  and  Pankey 
were  neither  intimate  with  him,  and  very  seldom  saw  him.  Thomhill  had 
known  him  for  forty  years,  but  was  not  in  the  habit  of  visiting  him  till  the 
codicil  was  made,  and  very  seldom  before  that  time  went  to  his  house. 

Some  time  during  the  war  the  professional  relations  began  between 
Johnson  and  Bocock.  Once  during  the  war  Johnson  talked  with  James 
A.  Wright,  who  was  in  the  habit  of  transacting  some  of  his  business  for 
him,  about  making  a  will  and  freeing  his  negroes,  and  talked  of  getting 
Bocock  to  write  it  for  him.  Wright  told  him  that  Bocock  was  Speaker  of 
the  Confederate  Congress,  and  could  do  it  as  well  or  better  than  any  other 
1  man. 

It  was  proved  by  Cabell  that  during  his  attorneyship,  and  by  another 
witness,  that  subsequently  Johnson  spoke  of  his  estate  being  probably  in- 
volved in  litigation  after  his  death,  and  declared  his  purpose  of  leaving 
his  executor  strong-handed  to  defend  it.  A  day  or  two  after  the  codicU 
was  made,  Johnson  was  spoken  to  about  making  some  provision  for  his 
.  servant  Martha.  He  said  when  they  were  slaves,  all  diey  wanted  was 
freedom ;  and  when  they  got  free  they  wanted  a  home,  and  now  they 
wanted  everything  he  hsid,  and  they  should  n't  have  it.  On  the  occa- 
•  sion  of  the  conversation  above  referred  to,  between  Albert  and  Johnson, 
at  Johnson's  bedside,  Johnson  said  to  Albert:  ^'The  stay-law  and  the 
bankrupt  law  are  against  my  money.  Before  you  were  f r^  it  was  notb- 
ing  but  freedom  ;  then  the  state  set  you  free,  then  you  want  money  ;  now 
you  must  work  for  money  as  I  did.  My  estate  is  going  to  be  sued ;  they 
are  going  to  sue  you  and  your  children  —  them  in  the  cradle  and  them 
unborn.  Oh  God,  I  wish  I  could  rise  from  the  erave  and  hear  the  con- 
tention. I  leave  my  money  to  Bocock  ;  so  that  he  can't  be  bought.  I 
leave  it  to  him  to  defend  you  till  the  last  dollar  is  spent.  I  might  give 
you  a  bond,  and  you  might  hand  it  to  a  lawyer  to  collect  and  never  re- 
ceive a  cent.  I  have  been  trying  to  collect  my  money  and  failed,  and  if 
Mr.  Bocock  should  do  so  and  have  some  left,  who  would  have  a  better 
right  to  it  than  he  who  labored  for  it  ?  "  He  said  also  that  Bocock  had 
ibeen  injured  by  the  war,  and  was  a  public  man,  and  had  been  disfran- 
chised, and  he  intended  to  help  him. 

It  was  proved  that  the  circuit  court  of  Lynchburg  adjourned  on  the  29tfa 
June,  1867. 

The  will  bears  date  the  18th  of  February,  1867,  and  in  it  he  disposes 
almost  exclusively  of  the  land  where  he  lived.    From  this  he  divided  off 
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eleven  lots,  which  he  gave  to  certain  persons  mentioned  in  them  ;  and  the 
remainder  of  the  tract,  which  consisted  of  wood  land,  his  executor  was  to 
hold  for  the  benefit  of  those  to  whom  he  had  given  the  lots  of  land ;  all  of 
whom  were  persons  of  color,  and  most  of  them  were  reputed  to  be  his 
children.  He  appoints  Thomas  S.  Bocock  as  the  l^al  adviser  of  his  ex- 
ecutor, in  all  things  touching  the  management  of  his  estate,  and  he  and 
the  executor  were  to  have  full  power  to  settle  any  difficulties  arising  among 
his  devisees,  about  their  respective  interests  under  his  will.  And  he  ap- 
pointed Albert  Thomhill  bis  executor. 

The  codicil  bears  date  the  17th  of  June,  1867.  After  making  some  slight 
changes  as  to  the  wood  land  reserved  in  the  will,  and  making  some  other 
devises  of  land  in  the  county  of  Prince  Edward,  and  of  interest  in  two 
houses  in  Lynchburg,  among  some  of  the  same  persons  mentioned  in  the 
will,  he  comes  to  the  last  clause,  which  was  the  subject  of  contest  in  this 
case,  and  is  as  follows :  — 

*'I  have  deposited  my  bonds  and  claims  mostly  in  the  hands  of  Thomas 
S.  Bocock,  in  whom  I  have  confidence,  with  the  understanding  that  I  can 
draw  on  him  for  the  money  as  it  may  be  collected ;  and  if  I  shall  draw 
for  any  amount  before  the  same  shall  be  collected,  he  agrees  to  accept  said 
order,  to  be  paid  whenever  the  funds  may  come  into  his  hands  to  pay  the 
same ;  provided  the  whole  amount  drawn  for  may  not  exceed  the  net 
amount  which  may  come  to  his  hands  for  use.  Now  it  is  my  will  and  de- 
sire at  my  death  he  shall  proceed  to  collect  all  sums  due  me  as  the  laws  of 
the  land  may  permit,  —  interest  when  interest  can  be  collected,  and  prin- 
cipal when  that  may  be  done,  —  and  out  of  the  net  amount  which  may 
come  into  his  hands,  that  he  shall  pay  over  to  my  executor  whatever  may 
be  necessary  for  the  payment  of  debts,  also  the  commissions  of  said  exec- 
utor on  collections  made  for  my  estate,  and  also  all  orders  drawn  on  him 
by  me  in  my  lifetime,  and  accepted  by  him,  as  above  stated ;  and  any 
amount  which  may  remain,  after  these  payments,  in  his  hands,  shall  never 
be  claimed  by  my  executor,  or  by  any  other  person,  by  any  authority  from 
me,  but  the  same  shall  remain  his  absolute  property. 

To  this  codicil  was  added  a  list  of  debts  made  out  by  him  at  the  time, 
twenty-seven  in  number;  being  such  as  he  remembered  at  the  time, 
though  not  pretended  to  embrace  all,  or  to  be  strictly  accurate. 

The  letter  referred  to  in  the  statement  of  facts  proved,  bears  date 
Lynchburg,  June  25,  1875,  and  is  as  follows :  — 

'*  Dear  Sir,  —  Our  friend,  Mr.  Thomhill,  informs  me  that  you  have  ex- 
pressed a  wish  to  change  the  clause  in  the  codicil  to  your  will,  which  di- 
rects how  your  money  shall  be  disposed  of  after  your  death.  It  was  put 
down  just  as  you  directed,  as  you  will  remember,  and  after  full  explanation. 
Mr.  Thomhill  will  read  it  to  vou  again,  so  that  you  can  bear  it  fully  in 
mind.  I  wish  to  have  it  exactly  to  suit  you.  So  far  as  I  have  any  connect 
tion  with  it  I  wish  it  to  be  your  will,  and  not  that  of  any  other  person. 
Every  ....  is  yours,  and  is  altogether  in  your  power.  If  it  does  not  suit 
you  as  it  stands  you  can  change  it  in  several  mooes.  You  can  revoke  the 
last  codicil  altogether,  and  make  another  if  you  choose,  or  you  can  make 
another  codicil,  altering  the  first  so  far  as  you  wish  to  alter  it ;  or  leaving 
the  will  and  codicil  to  stand  as  at  present,  you  can  can  draw  an  order  or 
orders  on  me,  payable  after  your  death,  in  which  you  can  direct  that  your 
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money  be  given  to  whoever  you  wish.  Just  say  who  you  wish  to  have  it, 
and  it  shall  be  done  accordingly.  I  send  by  Mr.  Thomhill  the  form  of  a 
new  codicil,  and  also  the  form  of  an  order,  such  as  I  have  indicated.  He 
can  have  them,  or  either  of  them,  changed  to  suit  you.  You  have  only  to 
say  what  change  you  wish  to  make,  and  it  shall  be  done.  If  I  could  leave 
here  with  propriety,  I  would  go  down  immediately  and  aid  you  so  far  as 
in  my  power ;  but  the  circuit  court  is  in  session,  and  will  remain  in  session 
for  some  days  longer.     As  soon  as  my  business  is  through  I  will  be  down. 

"  With  best  wishes,"  &c.,  &c. 

The  copies  referred  to  in  the  letter,  and  sent  with  it  were  the  copies  of 
an  order  on  Bocock  directing  that  any  net  balance  in  his  hands  remaining 
after  payment  of  debts  and  commissions  of  executor  as  aforesaid,  be  paid 
out  and  distributed  among  Johnson's  relations,  as  the  same  would  be  paid 
and  distributed  under  the  laws  of  Virginia  regulating  the  distribution  of 
the  money  and  effects  of  deceased  persons  not  disposed  of  by  will. 

The  form  of  the  codicil  was  to  the  same  effect. 

The  cause  came  on  to  be  finally  heard  on  the  28th  of  May,  1874,  when 
the  court  made  all  the  proceedings  and  evidence  had  on  the  trial  of  the 
issue  a  part  of  the  record,  and  decreed,  in  accordance  with  the  verdict  of 
the  jury,  the  paper  writing  dated  the  17th  of  June  purporting  to  be  a 
codicil  to  the  will  of  John  H.  Johnson  deceased,  to  be  in  all  its  parts  the 
true  last  will  of  the  said  John  H.  Johnson  deceased,  and  that  the  bill  be 
dismissed  with  costs.  And  thereupon  the  plaintiffs  applied  to  a  judge  of 
this  court  for  an  appeal ;  which  was  allowed. 

The  cause  was  most  elaborately  argued  in  printed  notes  as  well  as  orally 
by  Chiy  ^  Oilliam^  John  Howard^  and  Couhy^  for  the  appellamts,  and 
iean  and  Kirkpatrick  d*  Blackford^  for  the  appellees. 

Anderson,  J.  In  view  of  the  importance  of  this  cause,  the  court  has 
given  to  its  consideration  the  most  careful  and  earnest  attention.  And  if 
we  have  erred  in  our  conclusions,  no  fault  is  attributable  to  tha  learned 
counsel  on  either  side,  who  have  conducted  the  discussion  with  scrupulous 
fidelity  to  their  respective  clients,  and  with  great  research  and  distinguished 
ability. 

It  is  not  surprising  that  the  mere  announcement,  that  the  decedent  had 
given  the  bulk  of  his  large  estate  to  his  attorney,  who  was  the  writer  of 
his  will,  and  a  stranger  to  his  blood,  to  the  exclusion  of  his  lawful  kindred, 
should  have  excited  comment  in  the  country.  And  the  fact,  that  the 
writer  of  the  will  was  an  eminent  member  of  the  profession,  and  hud  filled 
various  posts  of  honor  and  high  distinction  in  the  service  of  his  country, 
would  naturally  cause  painful  reflections  in  the  pul)lic  mind,  and  especially 
amongst  the  members  of  a  profession  which  is  so  closely  connected  with 
the  administration  of  justice,  and  who,  in  general,  have  been  keenly  sensi- 
tive, and  justly  so,  to  anything  which  might  bring  reproach  or  sUiin  upon 
their  fair  and  honorable  escutcheon. 

By  the  civil  law,  if  a  person  wrote  a  will  in  his  own  favor,  it  was  ren- 
dered void.  I  am  not  prepared  to  say  that  such  a  provision  in  our  law 
would  not  be  consonant  with  public  policy,  and  a  safeguard  to  public 
morals,  especially  when  the  writer  of  the  will  was  the  attorney  of  the  tes- 
tator. Not  that  such  a  disposition  of  his  estate  might  not  fairly  be  made 
by  a  testator,  and  that  he  might  not  justly  regard  his  attorney  his  best 
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friend,  and  the  moet  worthy  object  of  his  benefaction,  and  bequeath  his 
property  to  him  free  from  all  restraint  and  undue  influence  ;  but  consider- 
ing the  relation  of  confidence  between  the  client  and  his  attorney,  and  the 
capacity  which  a  venal  and  unscrupulous  attorney  would  have  to  abuse 
tliat  confidence,  and  considering  the  infirmity  of  human  nature*  which 
requires  from  the  best  of  men  the  daily  prayer,  '*  Lead  us  not  into  tempta- 
tion," and  the  relation  of  the  legal  profession  to  the  pure  and  faithful  ad- 
ministration of  the  laws,  and  the  importance  of  its  occupying  a  position 
which  raises  it  above  suspicion,  it  is  argued  with  much  force,  that  an  at- 
torney should  be  absolutely  incapable  of  taking  a  benefaction  from  his 
client  by  gift  inter  vivos  or  by  will. 

On  the  other  hand,  it  may  be  argued  that  by  the  law  of  England  and 
America  the  testator  has  the  right,  as  he  ought  to  have,  to  bestow  his 
property  on  whom  he  will.  He  has  the  right  to  select  the  objects  of  his 
bounty.  That  his  attorney  may  be  the  best  friend  he  has  in  the  world 
and  the  most  worthy  object  of  his  benefaction  ;  and  if  he  has  capacity  to 
make  a  will,  and  freely  and  of  choice  desires  to  bequeath  his  estate  to 
him,  he  ought  not  to  be  deprived  of  that  privilege.  Whether  this  be  a 
jost  conclusion  as  to  what  the  law  should  be,  or  whether  it  is  best  that 
the  rule  of  the  civil  law  should  prevail,  I  think  the  current  of  decisions 
shows  that  it  has  not  been  adopted  to  its  full  extent  as  a  rule  in  England 
or  America. 

In  England  it  has  jnot,  and  is  distinctly  so  declared.  1  Williams  on 
Ex.  4th  Amer.  from  last  London  edition,  p.  91.  And  the  writer  adds  : 
'^  The  act  is  not  absolutely  void,  even  though  the  person  making  the  will 
in  his  own  favor  is  the  agent  or  attorney  of  the  testator  ;  "  but  the  sus- 
picion thereby  is,  for  obvious  reasons,  greatly  increased. 

In  BillinghurBt  v.  Vichers^  1  Phill.  187,  it  is  held  that  the  act  is  not 
actually  defeated,  as  it  was  by^  the  civil  law.  To  the  same  eiTect  are 
Padu  V.  Ollatt,  2  Phill.  828  ;  Barry  v.  Butlin,  1  Curtis,  637  ;  Baker  v. 
Mt,  2  Moore  P.  C.  C.  817 ;  Eitchim  v.  Wood,  lb.  866,  436.  The  same 
is  held  in  the  American  cases.  A  will  by  a  client  in  favor  of  an  attorney 
is  not  absolutely  ilivalid.  The  existence  of  that  fiduciary  relation  does 
not  annul  the  act.  WiUon  v.  Moran^  8  Bradf.  172.  To  the  same  effect 
is  Orispell  v.  Duboi%,  4t  Barb.  398 ;  Crammer  v.  OruinhaugK  8  Md.  491 ; 
Watterwn  v.  WaUerson,  1  Head's  (Tenn.)  1 ;  Adair  v.  Adair,  80  Ga. 
104 ;  Nexeen  v.  Nexsen,  8  N.  York  Court  of  Appeals  Dec.  860  ;  O-oodaere 
#  Taylor  v.  Smith,  1  Law  R.  Pr.  &  D.  869.  In  Coffin  v.  Coffin,  23  N.  Y. 
9,  Comstock,  C.  J.,  said :  ^^  It  is  not  a  rule,  or  a  principle  of  the  law  of 
testaments,  that  the  draughtsman  of  a  will  cannot  be  an  executor,  or  take 
a  benefit  under  it. 

The  counsel  for  appellants  rely  on  Meek  ^  Thornton,  Ex'rs,  v.  Perry  ^ 
Wife,  36  Miss.  256,  and  Grarvin^s  AdmW  v.  Williams  et  al.  44  Missouri, 
465,  as  maintaining  the  rule  of  the  civil  law.  Though  the  reasoning  of 
the  judges  may  tend  in  that  direction,  the  decision  in  neither  case  goes  to 
that  extent,  rhey  do  not  hold  that  the  will  is  absolutely  void,  but  only 
that  the  relation  of  confidence  raises  ^primd  facie  presumption  of  undue 
influence,  which,  unless  rebutted,  the  will  cannot  stand. 

The  Mississippi  case  turned  upon  an  instruction  given  by  the  court  of 
trial  to  the  jury  in  the  following  words,  to  wit :  "  That  the  law  watches 
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with  ■  jealousy  transactions  between  guardian  and  ward  ;  and  if  the  jnry 
believe  that  Louisa  McKinnie  (the  ward)  made  a  will  in  favor  of  her 
guardian  whilst  the  relation  of  guardian  and  ward  subsisted,  the  circum- 
stances must  demonstrate  full  deliberation  on  the  part  of  the  ward,  and 
abundant  good  faith  on  the  part  of  the  guardian,  or  they  must  find  against 
the  will.  The  appellate  court  held  that  there  was  no  error  in  the  instrao- 
tion. 

The  Missouri  case  also  turned  upon  an  instruction,  which,  reciting  all  the 
facts  in  the  case,  asked  the  court  to  declare  that  ^^  the  presumption  aris- 
ing from  such  fact  is,  that  the  alleged  will  was  procured  by  the  undue  in- 
fluence of  J.  P.  Williams  ;  and  that  presumption  can  only  be  repelled  by 
satisfactory  proof  that  no  undue  influence  was  used  to  procure  the  same/' 

The  appellate  court  held,  that  under  the  circumstances  in  which  the 
will  was  made,  it  was  presumptively  invalid,  and  the  burden  of  proving  its 
validity  rested  upon  those  who  sought  to  derive  an  advantage  under  it. 
The  instruction,  therefore,  which  was  refused  by  the  court  should  have 
been  given.  It  is  clear  that  in  neither  of  the  forgoing  cases  was  it  held, 
that  on  the  ground  of  the  relation  of  confidence  between  the  testator  and 
the  legatee  the  will  was  absolutely  void,  but  only  presumptively  so,  which 
presumption  it  was  competent  for  the  propounder  of  the  will  to  repel.  And 
in  this  last  case  it  will  be  observed  that  there  was  much  in  the  conduct  of 
Williams,  besides  the  confidential  relation,  from  which  the  pi'esumption 
against  the  validity  of  the  will  might  arise.  But  in  these  cases  the  doc- 
trines enunciated  are  not  entirely  conformable  to  the  rules  which  have 
been  adopted  and  established  by  the  current  of  English  and  American 
decisions. 

These  rules,  as  laid  down  by  Baron  Parke  in  Barry  v.  Butlin^  1  Curt. 
Ecc.  R.  637,  are,  first :  "  That  the  onus  probandi  lies  in  every  case  upon 
the  party  propounding  a  will ;  and  he  must  satisfy  the  conscience  of  the 
court  that  the  instrument  so  propounded  is  the  last  will  of  a  free  and 
capable  testator  ; "  and  second,  ^'  That  if  a  party  writes  or  prepares  a  will 
under  which  he  takes  a  benefit,  that  is  a  circumstance  which  ought  gener- 
ally to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to  be  vigilant 
and  zealous  in  examining  the  evidence  in  support  of  the  instrument ;  in 
favor  of  which  it  ought  not  to  pronounce  unless  the  suspicion  is  removed^ 
and  it  is  judicially  satisfied  that  the  paper  propounded  does  express  the 
true  will  of  the  deceased."  These  rules  are  approved  by  the  court  in 
Crispell  v.  Diiboisj  4  Barb.  893 ;  also  in  Cramer  v.  Oruinbaughj  8  Md., 
iupra. 

In  Wilson  v.  Moran^  supra^  the  court  says :  ^'  True,  it  is  held  that 
where  the  legatee  who  stands  in  a  confidential  relation  to  the  testator 
himself  draws  the  will,  this  circumstance  calls  for  increased  vigilance  on 
the  part  of  the  court  in  ascertaining  the  validity  of  the  will.  But  in  such 
cases,  the  most  that  has  been,  or,  ought  to  be  required,  is  satisfactory  evi- 
dence that  the  testator  was  of  sound  mind,  and  clearly  understood  the  con- 
tents of  the  will,  and  was  at  the  time  under  no  restraint.  No  case  has 
gone  so  far  as  to  overthrow  a  will  duly  executed,  when  it  was  shown  that 
the  party  executing  it  was  of  sound  mind,  and  clearly  understood  its  con- 
tents, though  it  was  drawn  by  the  person  taking  the  estate." 

it  sedms  to  me  that  the  rules  and  principles  by  which  cases  of  this  nature 
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shonld  be  decided  are  clearly  and  correctly  stated  m  the  foregoing  deci- 
sions, and  they  are*  sustained  by  the  almost  unbroken  current  of.  English 
and  American  authority.     Let  us  now  apply  them  to  the  case  in  hand. 

In  the  first  place,  I  cannot  doubt,  upon  the  evidence  in  this  record,  that 
John  H.  Johnson  was  capable  of  making  a  will  on  the  18th  day  of  Febru-  ^ 
ary,  1867,  when  this  will  was  executed,  and  also  when  he  executed  the 
codicil  on  the  17th  of  June  following.  The  three  subscribing  witnesses, 
who  are  regarded  in  law  as  placed  around  the  testator  that  no  fraud  may 
be  practised  on  him  in  the  execution  of  the  will,  and  to  ascertain  and 
judge  of  his  capacity,  all  of  whom  are  represented  to  be  men  of  intelligence 
and  respectability,  were  not  only  of  that  opinion  (and  the  law  makes 
their  opinion  evidence),  but  facts  are  proved  by  them  and  others,  which, 
in  connection  with  the  intrinsic  evidence  furnished  by  the  instrument 
itself,  excludes  all  doubt  that  the  testator  was  of  sound  disposing  mind. 

In  the  next  place  we  will  inquire,  Had  he  knowledge  of  the  contents 
of  the  codicil  when  he  si^ed  it  ?  Being  capable  of  making  a  will,  it  is 
not  probable  that  he  would  have  signed  it  without  knowing  what  it  con- 
tained. But  the  proof  is  positive  and  direct.  It  is  proved  that  the  testator 
himself  gave  instructions  to  Mr.  Bocock,  which  were  written  down  by  him 
and  afterwards  read  over  several  times  to  the  testator  and  approved  by 
him.  The  codicil  was  then  written,  and  Mr  Pankey  and  Mr.  Agee,  who 
t(^ther  with  Mr.  Thomhill  had  attested  the  will,  and  who  the  testator 
desired  should  attest  the  codicil,  were  sent  for,  and  one  of  them,  Mr. 
Pankey,  who  had  been  a  justice  of  the  peace  for  a  number  of  years,  read 
it  to  him.  The  testator  said  he  heard  it  and  well  understood  it.  That  he 
had  heard  it  several  times  before,  and  that  it  was  written  as  he  directed. 

The  proof  is  that  ^^  the  eodicU^''  after  it  had  been  written  out,  had  not 
been  before  read  to  the  testator,  although  the  note  of  instructions  had. 
The  fair  inference  from  the  testator's  remark,  that  he  had  heard  it  several 
times  before,  is,  that  there  was  no  discrepancy  between  the  note  of  in- 
structions and  the  codicil.  And  Mr.  Thomhill  testifies  that  ^'  all  was 
read  to  Mr.  Johnson  in  the  notes,"  and  ^^  all  was  in  the  notes  as  it  is  in 
the  codicil."  TLese  two  things  being  established,  —  first,  that  the  testator 
was  capable,  and  secondly,  that  he  had  knowledge  of  the  contents  of  the 
instrument,  and  the  execution  having  been  according  to  the  requirements 
of  law,  —  ordinarily,  further  proof  would  be  unnecessary  to  establish  the 
will.  But  this  case  being  of  the  class  which  calls  upon  the  court  to  be 
vigilant  and  jealous  in  examining  the  evidence,  and  to  be  satisfied  that  the 
paper  propounded  does  express  the  true  will  of  the  deceased,  which  satis- 
faction cannot  be  felt  whilst  suspicion  rests  upon  it,  we  will  further  in- 
quire, Was  the  testator  under  restraint  when  he  executed  this  codicil  ? 

A  valid  testamentary  disposition  of  property  must  be  the  volwntary  act 
of  a  capable  testator.  In  Wil%on  v.  Moran^  supray  the  court  said :  **  A 
will  by  a  client  in  favor  of  an  attorney  is  not  absolutely  invalid.  The  ex- 
istence of  that  fiduciary  relation  does  not  annul  the  act ;  but  still  the  cir- 
cumstances call  for  unusual  vigilance,  to  see  that  it  was  in  consonance  with 
the  viefD9  and  wishes  of  the  testator."  Baron  Parke  affirms,  in  Barry  v. 
£tttfm,  1  Curt.  637,  that  all  that  can  be  truly  said  is,  that  if  a  person, 
whether  attorney  or  not,  prepares  a  will  with  a  legacy  to  himself,  it  is  at 
most  a  suspicious  drcumstanoe  of  more  or  less  weight  according  to  the  facts 
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of  each  particular  case  ;  in  some,  of  no  weight  at  all,  varying  according  to 
the  circumstances,  —  for  instance,  the  quantum  of  the  le^ucy,  and  the  pro- 
portion it  bears  to  the  property  disposed  of,  and  numerous  other  contin- 
gencies ;  but  in  no  case  amounting  to  more  than  a  circumstance  of  sus- 
ypicion  demanding  the  vigilant  care  and  circumspection  of  the  court  in 
investigating  the  case,  and  calling  upon  it  not  to  grant  probate  withoat 
full  and  entire  satisfaction  that  the  instruipent  did  express  the  real  inten- 
tions of  the  deceased. 

The  quantum  of  the  legacy  and  the  proportion  it  bears  to  the  property 
disposed  of,  according  to  this  authority,  is  unfavorable  to  this  will.  But 
it  is  still  only  a  circumstance  of  suspicion,  which  calls  for  vigilant  care  and 
circumspection.  The  turning  point  is,  Does  the  instrument  express  the 
real  intentions  of  the  deceased  ?  The  same  principle  is  sanctioned  and 
acted  on  in  Baker  v.  Bottj  supra.  And  in  the  subsequent  case  of  Durling 
V.  Loveland^  2  Curt.  225,  227,  Sir  H.  Jenner  Fust,  referring  to  these  pas- 
sages in  the  judgment  of  Baron  Parke,  said  he  acceded  to  every  one  of 
the  doctrines  and  principles  there  laid  down,  but  was  not  aware  that  the 
prerogative  court  had  ever  acted  on  any  other  or  different.  And  they  are 
recited  by  Judge  Loniax,  in  his  book  on  Executors,  without  dissent. 

No  presumption  can  be  raised  against  the  will  or  codicil  in  this  case, 
from  the  fact  that  a  stranger  is  preferred  to  his  lawful  kindred  when  the 
facts  certified  in  the  record  are  examined.  The  relation  was  one  of  hos- 
tility ;  and  the  testator  had  long  before  formed  the  fixed  and  inflexible 
purpose  that  his  relations  should  have  no  part  of  his  estate ;  which  par- 
pose  it  does  not  appear  that  he  ever  abandoned  to  the  day  of  his  death, 
though  he  thought  at  one  time  of  making  a  small  legacy  to  each  of  two 
sisters.  By  the  will  which  was  written  for  him  in  1859  by  his  attorney, 
Mr.  William  M.  Cabell,  he  left  them  nothing. 

The  evidence  also  clearly  shows  that  he  gives  his  illegitimate  children 
all  that  he  intended  them  to  have.  On  whom  then  could  he  bestow  the 
residuum  of  his  estate?  Mr.  Cabell  testifies  that  his  feelings  toward 
Thomas  Bocock  were  very  partial.  And  it  is  also  in  proof  that  he  said 
he  intended  to  help  him  as  he  had  been  injured  by  the' war,  and  was  a 

Eublic  man,  and  had  been  disfranchised.  Being  unwilling  to  do  more  for 
is  illegitimate  children,  and  not  willing  that  his  relations  should  have  any 
part  of  his  estate,  who  was  there  that  he  would  have  been  more  inclined 
to  make  his  residuary  legatee  than  Thomas  Bocock. 

The  provisions  of  the  codicil  were  known  by  his  children  and  relations, 
and  by  all  who  felt  any  interest.  There  was  nothing  clandestine  in  the 
transaction.  No  attempt  was  made  to  exclude  any  one  from  the  testator's 
person,  or  to  conceal  the  dispositions  he  had  made  of  his  property.  The 
will  was  not*  only  ambulatory,  revocable,  or  alterable,  at  the  pleasure  of 
the  testator,  from  the  17th  of  June,  when  the  codicil  was  executed,  until 
the  day  of  his  death,  the  10th  of  July,  but  the  disposition  in  favor  of 
Bocock  could  be  changed  simply  by  the  testator  giving  orders  on  him. 
During  this  period  the  testator's  relations  and  illegitimate  children  might 
have  free  access  to  him.  The  woman  who  waited  on  him  and  nursed  him, 
his  reputed  wife,  as  well  as  his  natural  children,  had  every  opportunity  to 
bring  what  influence  they  could  to  bear  upon  him  to  change  his  will  as  to 
Bocock.     Some  of  his  children  and  one  or  two  of  his  sisters  availed  them- 
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selves  of  this  opportunity  to  approacli  him  and  to  persuade  him  to  change 
his  will.  But  in  vain.  He  was  inflexible.  He  would  not  even  do 
more  for  Martha,  his  reputed  wife,  though  advised  to  it  by  his  executor. 
All  the  evidence  represents  him  as  a  man  of  strong  mind  and  inflexible 
will.  His  sisters  succeeded  in  disturbing  his  mind  by  representing  that 
he  bad  given  all  his  bonds  and  choses  in  action  to  Mr.  Bocock  absolutely ; 
and  he  expressed  a  desire  to  have  some  change  made  in  that  clause  of  his 
codicil.  But  the  letter  from  Mr.  Bocock  satisfied  him  that  it  was  all 
right,  and  that  its  provisions  were  just  as  he  had  directed  and  desired 
them  to  be.  That  letter  represents  the  state  of  the  case  truthfully,  and 
informs  Mr.  Johnson  that  he  may  revoke  his  codicil  altogether,  or  may 
alter  it  either  by  executing  a  new  codicil,  or  by  giving  orders  on  him,  and 
actually  sends  him  formulas,  by  which  the  testator  can  take  every  dollar 
from  him  and  give  it  to  whom  he  will.  .  It  is  objected,  that  Mr.  Bocock 
makes  the  order  payable  to  the  testator's  '^  relations,"  knowing  that  he 
was  averse  utterly  to  giving  them  anything.  But  be  tells  him  in  his  let- 
ter that  Mr.  Thornhill  can  make  any  changes  he  may  wish  in  those  for- 
mulas. If  Mr.  Bocock  inserted  ^^  relations  "  in  the  formulas,  to  intimate 
not  that  he  should,  but  that  he  should  not,  make  a  disposition  in  favor  of 
his  relations,  he  does  nothing  to  guard  against  his  making  a  provision  in 
hvor  of  his  illegitimate  children. 

It  was  also  urged  in  ai^ument  in  this  connection,  that  Mr.  Bocock 
ought  to  have  gone  to  see  Mr.  Johnson  in  order  to  aid  him  in  the  prepa- 
ration of  any  papers  he  might  wish  to  have  prepared  in  relation  to  the 
disposition  of  his  bonds  and  other  charges  on  the  money  to  be  collected  on 
them.  If  he  kept  away  from  Mr.  Johnson  to  prevent  him  changing  his 
codicil,  or  from  drawing  orders  on  him  in  favor  of  other  parties,  such  con- 
duct would  deserve  the  severest  censure  and  reprobation,  and  might  be 
treated  as  a  fraud  upon  those  in  whose  favor  the  change  was  contemplated, 
though  even  such  conduct  could  not  effect  a  revocation  of  a  will  which 
had  been  duly  executed,  or  defeat  the  probate  thereof.  Though  the  fact, 
if  it  were  so,  could  not  affect  the  issue  involved  in  this  suit,  justice  impels 
me  to  say  that,  in  my  opinion,  such  an  inference  cannot  be  fairly  drawn 
from  the  facts  appearing  in  this  record.  Mr.  Bocock  by  his  letter  had 
plainly  informed  Mr.  Johnson  of  all  that  was  necessary  to  enable  him  to 
change  the  disposition  of  his  bonds,  &c.,  which  he  had  made  in  his  codi- 
cil, and  informed  him  of  his  perfect  right  to  make  any  change  he  thought 
proper,  and  to  give  the  property  to  whomsoever  he  chose,  and  furnished 
him  with  the  proper  form  of  an  order  on  him  to  effect  such  change,  which 
he  hiformed  him  he  would  respect ;  thus  giving  him  all  the  information 
he  needed,  and  every  facility  to  make  the  change  which  he  could  have 
afforded  him  if  he  had  been  personally  present.  It  is  not  fair  to  presume 
that  he  had  stayed  away  to  prevent  him  doing  what  he  had  already  given 
him  every  facility  for  doing,  especially  when  a  better  motive  can  be  as- 
signed, and  with  better  reason  for  his  conduct. 

Mr.  Bocock  was  aware  that  it  was  in  the  power  of  Mr.  Johnson  to 
change  his  will  at  pleasure  as  long  as  he  lived,  and  retained  testamentary 
capacity,  and  that  the  bequest  to  him  was  conditional,  and  that  it  was  in 
the  power  of  Mr.  Johnson  to  render  it  valueless  simply  by  giving  orders 
on  him,  and  that  Mr.  Johnson  was  aware  of  it.     He  knew  also  that  the 
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disposition  which  he  had  made  in  his  favor  was  known  to  his  illegitimate 
c]iildren,  and  he  had  reason  to  belieye  would  be  made  public ;  aod  that 
the  numerous  persons  who  would  feel  that  they  were  interested  to  defeat 
it  would  have  unrestrained  access  to  Johnson,  and  would  probably  bring 
every  influence  they  could  against  him.  Yet  it  does  not  appear  that  he  did 
anything  to  guard  against  these  influences.  He  did  not  keep  the  disposi- 
tion made  in  his  favor  concealed  from  Johnson's  family,  which  would  have 
been  the  most  effectual,  nor  did  he  against  those  influences  speak  a  word 
to  Mr.  Johnson  by  way  of  caution,  or  to  restrain  him  from  giving  orders 
on  him ;  but,  on  the  contrary,  told  him  that  he  would  accept  his  orders 
payable  when  the  money  was  collected,  and  which  would  be  good  after  his 
death  ;  and  when  he  was  informed  by  Mr.  Thornhill  that  influences  were 
brought  to  bear  on  the  mind  of  Mr.  Johnson  to  induce  him  to  change  this 
clause  in  his  codicil,  he  wrote  to  him  informing  him  that  he  had  a  perfect 
right  to  do  so,  and  that  his  wisKes  should  be  carried  out  by  him  ;  and  he 
furnished  him  with  every  facility  he  could  to  make  any  disposition  he 
thought  proper  of  the  funds  which  were  in  his  hands.  In  the  conclusion 
of  his  letter  he  says  :  ^^  As  soon  as  my  business  is  through  I  will  be 
down ;  "  but  he  never  went  to  Mr.  Johnson's  house  until  after  his  death. 
He  had  a  right  to  presume  that  after  Mr.  Johnson  received  his  communi- 
cations, if  he  wanted  him  he  would  let  him  know.  He  had  given  him  all 
the  legal  advice  and  assistance  by  letter  that  he  could  if  he  were  present. 
He  preferred  not  to  engage  in  a  contest  for  a  bequest  of  Mr.  Johnson's 
property.  He  was  willing  to  accept  what  he  freely  bequeathed  him,  but 
he  was  not  willing  to  engage  in  a  contest  with  the  relations  or  with  the 
illegitimate  children  for  it.  He  chose  therefore  to  surrender  to  them  the 
whole  field  and  to  abide  the  result,  without  exposing  himself  to  the  impu- 
tation of  going  there  to  exert  a  personal  influence  over  Mr.  Johnson,  to 
the  prejudice  of  his  blood  relations  and  illegitimate  children. 

It  has  been  held  that  a  person  may  by  fair  argument  and  persuasion 
induce  one  to  make  a  will  in  his  favor.     Jarman  on  Wills,  pp.  88-39,  and 
cases  cited.     And  it  is  said  by  Mr.  Perkins,  in  the  4th  American  edition 
of  Jarman  on  Wills,  to  be  the  result  of  the  cases,  that  ^^  the  influence  to 
vitiate  an  act  must  amount  to  force  and  coercion,  destroying  free  agency. 
It  must  not  be  the  influence  of  affection  and  attachment,  it  must  not  be 
the  mere  desire  for  gratifying  the  wishes  of  another ;  for  that  would  be 
a  very  strong  ground  in  support  of  a  testamentary  act."   Jarman  on  Wills, 
40,  41.     Whether  this  be  true  or  not,  there  is  not  an  item  of  evidence  in 
the  record  to  show  that  Mr.  Bocock,  by  any  sort  of  intimidation  or  per- 
suasion, influenced  the  testator  to  give  him  a  benefit  under  his  will,  or  that 
he  even  intimated  a  wish  that  he  would  do  so.     It  is  a  fair  presumption 
from  the  evidence,  that  the  first  intimation  that  he  had  ever  had  that  the 
testator  intended  to  make  a  testamentary  disposition  in  his  favor,  was 
whilst  he  vi»s  engaged  in  taking  a  note  of  his  instructions.     And  the  in- 
timation seems  to  have  taken  him  by  surprise.     The  testimony  of  Albert 
and  Washington,  reputed  sons  of  the  testator,  who  say  they  were  present, 
or  in  hearing,  when  the  instructions  were  given,  and  when  the  codicil 
was  executed,  is  positive  and  unequivocal,  to  the  effect  that  the  disposi- 
tions made  in  the  codicil  were  dictated  and  suggested  by  Johnson,  and 
originated  in  his  mind,  and  were  written  by  Bocock  according  to  his  in- 
structions, and  fully  corroborates  the  testimony  of  Thornhill. 
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If  there  was  any  sort  of  influence  exerted  by  Mr.  Bocock,  to  induce 
Itfr.  Johnson  to  give  him  so  large  a  part,  or  any  part  of  his  estate,  it 
does  not  appear  in  this  record.  On  the  contrary,  the  conclusion  from  the 
evidence,  it  seems  to  me,  is  irresistible,  that  the  codicil  expresses  the  real 
intentions  of  the  testator,  which  were  the  suggestions  of  his  own  miad, 
and  that  it  is  the  result  of  his  free  and  unrestrained  yolition. 

With  regard  to  the  question  raised  as  to  the  competency  of  Albert 
Thornhill  to  testify  in  the  cause,  we  think  there  is  no  error  in  the  ruling 
of  the  circuit  court.  By  express  statute,  he  is  not  incompetent  by  rea- 
son of  his  being  executor ;  and  it  does  not  appear  that  he  had  any  such 
interest  in  the  establishment  of  the  codicil  as  would  disqualify  him  as  a 
subscribing  witness.  As  to  the  ruling  with  regard  to  the  competency  of 
James  H.  Gooding,  the  joint  deed  of  his  wife  and  himself  releasing  her 
interest  in  the  estate  of  Johnson,  if  she  had  an  interest  in  that  estate 
which  would  render  her  husband  incompetent,  it  was  thereby  extin- 
guished ;  and  if  she  had  not,  no  release  was  necessary  to  remove  incom- 
petency on  that  ground. 

But  they  were  plaintiffs  in  the  suit,  and  liable  for  costs.  The  rule 
which  excludes  a  party  to  the  record  as  a  witness  in  the  cause  applies  to 
all  cases  where  the  party  has  any  interest  at  stake  in  the  suit,  although  it 
be  only  a  liability  for  costs,  and  excludes  a  prochein  ami^  &c.  Murphy' % 
AdmW  et  al  v.  (farter  et  al,  23  Gratt.  485.  The  deposition  of  the  wife  of 
^prochein  ami  cannot  be  read,  as  he  is  liable  for  costs.  If  one  is  incom- 
petent to  testify,  the  other  is  also.  Chapter  172,  §§  21,  22,  Code  of  1873, 
rendering  parties  to  civil  suits  competent  to  testify  in  their  own  behalf, 
by  express  terms  does  not  apply  to  husband  and  wife.  There  is  no 
error,  therefore,  we  think,  in  the  ruling  of  the  circuit  court,  in  excluding 
the  testimony  of  James  H.  Gooding.  Upon  the  whole,  I  am  of  opinion 
that  there  is  no  error  in  the  decree  of  the  circuit  court,  and  that  it  should 
be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Anderson,  J. 

Decree  affirmed. 


BUPBBME    COURT    OF   MAINE. 

(To  appear  in  54  Maine.) 

PBOHISSOBY  NOTE.  —  BOKA  FIDB  HOLDEB. 

ROBERTS  V.  JOHN  LANE. 

The  defendant  made  and  indorsed  in  blank  a  note,  on  six  months,  payable  to  his  own 
order,  which  within  a  week  was  cashed  by  the  bank  of  which  the  plaintiff  was  presi- 
dent, under  his  direction  without  further  indorsement.  Hearing  afterward  that  the 
maker  alleged  fraud  in  the  origin  of  the  paper,  and  deeming  himself  neglisent  in  not 
requiring  a  second  indorser,  the  plaintiff  took  the  note  Hong  after  its  maturity)  pavinz 
his  bank  the  amount  of  it :  Held^  that  he  was  a  bond  Jide  holder  for  value  and  entitled 
to  recover  without  regard  to  any  fraud  in  the  inception  of  Uie  paper,  or  any  failure  of 
consideration  between  the  original  parties. 
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The  person  who  pats  in  suit  a  note  shown  to  have  been  obtained  from  the  maker  by 
fraud,  assumes  the  burden  of  establishing  his  own  good  faith.  This  he  mav  do  hj 
showing  that  he,  or  any  prior  holder  to  ^ose  rights  he  succeeds,  has  taken  iKe  note 
fairly  for  value  before  maturity  in  the  due  course  of  business,  and  without  knowledfe 
of  the  fraud,  or  notice  of  any  circumstances  of  suspicion  connected  with  the  paper.  It 
is  immaterial  what  the  plaintiff's  knowledge  may  oe,  if  any  prior  owner  whose  rights 
he  has  was  a  bond  fide  nolder  of  the  note  as  above  explained. 

It  does  not  affect  the  principles  of  law  above  stated,  that  the  note  was  made  to  the  mak- 
er's order  and  bore  only  nis  indorsement,  so  that  it  passed  by  delivery,  and  the  title 
was  apparently  derived  directlv  from  him,  if  it  is  shown  that  in  fact  it  was  purchased 
by  the  plaintiff's  predecessor  in  title,  in  good  faith,  and  for  value,  of  him  to  whom 
the  maker  first  gave  it. 

It  is  no  defence  to  a  note  made  and  indorsed  only  by  one  and  .the  same  person,  that  the 
plaintiff  bought  it  of  a  bank  which  is  prohibited  by  the  R.  S.  c.  47,  §  14,  from  dis- 
counting paper  without  having  at  least  two.  names  to  it.  This  provision  is  for  the 
security  of  tne  stockholders,  and  does  not  concern  him  who  obtains  the  loan  upon  it. 

Assumpsit  upon  a  note  dated  February  15, 1871,  for  a  thousand  dol- 
lars, signed  by  the  defendant  and  payable  to  his  order  in  six  months 
from  its  date,  and  indorsed  by  him  in  blank.  No  other  name  was 
upon  it. 

The  defendant  alleged  that  the  note  was  obtained  from  him  by  the 
fraud  of  Smith  and  of  Leavitt,  so  that  neither  of  them  could  recover  the 
amount  if  suit  had  been  brought  in  the  name  of  either  of  them. 

The  plaintiff  asserts  that  he  is  a  bond  fide  holder  of  the  note,  while  the 
defendant  denies  it,  and  upon  the  determination  of  this  issue  the  cause 
was  to  be  decided  upon  the  facts,  which  are  sufficiently  stated  in  the  opin- 
ion, as  well  as  the  legal  positions  taken. 

Wihon  ^  Wbodard^  for  the  plaintiff. 

A.  W.  Paine^  for  the  defendant. 

Barrows,  J.  The  defendant  made  a  promissory  note  February  15, 
1871,  payable  to  his  own  order  in  six  months  from  date,  indorsed  it  in 
blank,  and  passed  it,  as  we  infer  from  the  report  of  the  evidence,  in  pay- 
ment of  his  subscription  for  some  worthless  stock,  and  he  claims  that  it 
was  procured 'from  bim  by  fraud,  in  which  Leavitt  and  Smith,  the  first 
known  holders,  were  so  far  involved  as  to  prevent  them  from  sustaining  an 
action  upon  it.  But  the  plaintiff  claims  to  be  a  bond  fide  holder ;  and  if 
he  is,  judgment  is  to  be  rendered  in  his  favor. 

The  evidence  shows  that  within  five  days  after  the  note  was  made,  it 
was  offered  with  others  of  like  character,  amounting  in  all  to  something 
over  $9,500,  for  discount  at  the  Eastern  Bank,  Bangor.  The  plaintiff  is 
president  of  that  bank,  and  also  of  the  Penobscot  Savings  Bank,  which  is 
a  large  depositor  at  the  Eastern  Bank.  The  cashier  of  the  Eastern  Bank, 
who  was  also  treasurer  of  the  savings  bank,  testifies  that  the  Eastern  Bank 
bought  the  note  and  paid  Smith  the  amount  of  it,  less  the  reasonable  dis- 
count agreed  upon,  by  a  check  on  the  Eliot  National  Bank  of  Boston, 
which  was  credited  with  the  amount  of  the  check  February  20, 1871 ;  that 
there  was  no  private  agreement  or  understanding  with.  Smith,  and  no  entry 
of  the  note  upon  the  books  of  the  Eastern  Bank  ;  that  neither  Smith  nor 
Leavitt  gave  any  reason  for  not  indorsing  the  notes,  nor  were  they  asked 
to  indorse  them ;  that  the  cashier  knew  the  law  required  two  names,  and 
it  was  not  customary  to  discount  without  two ;  but  that  the  bank  had  a 
surplus  of  money,  the  president  liked  the  paper,  and  the  cashier  took  it 
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and  placed  it  in  the  drawer  as  cash  ;  that  they  took  that  coarse  frequently 
to  get  interest  for  the  Penobscot  Savings  Bank  when  it  had  a  large  amount 
on  deposit  in  the  Eastern  Bank. 

The  defendant  being  called  upon  to  pay  the  note  to  the  Eastern  Bank, 
refused,  on  the  ground  that  it  was  obtained  from  him  by  fraud.  The  note 
lay  in  the  bank  drawer  for  a  year,  when  the  plaintiff,  as  he  testifies,  hav- 
ing heard  what  the  talk  was  about  the  paper,  but  regarding  it  as  the  duty 
of  the  officers  to  see  the  bank  harmless,  and  as  there  was  negligence  on  his 
o\m  part  in  not  having  the  notes  indorsed,  gave  his  check  for  the  amount 
paid  by  the  bank,  and  took  the  note  as  his  own. 

As  before  stated,  the  question  for  determination  is  whether  he  is  to  be 
regarded  as  a  bond  fide  holder  under  the  circumstances  here  proved.  The 
labored  argument  of  the  defendant's  diligent  counsel  fails  to  induce  us  to 
indulge  even  a  suspicion  that  at  the  time  these  officers  of  the  Eastern  Bank 
paid  out  the  bank's  money  for  this  pap^r,  they  were  aware  of  the  taint 
in  the  inception  of  the  notes,  or  even  that  there  were  any  circumstances 
justly  calculated  to  awaken  suspicion  in  the  facts  attending  the  disposition 
of  them  by  Leavitt  and  Smith.  Nor  does  the  evidence  reported  warrant 
the  conclusion  which  the  counsel  seeks  to  draw,  from  it,  that  this  suit  is 
prosecuted  for  the  benefit  of  any  party  connected  with  the  fraud.  Unless 
we  are  to  discredit  the  testimony  given  by  the  president  and  cashier,  the 
only  fair  inference  is  that  the  notes  were  Dought  outright  with  the  money 
of  the  Eastern  Bank,  where  they  were  openly  offered  for  discount  so  soon 
after  they  were  made  that  it  seems  improbable  that  any  suspicion  as  to 
their  validity  could  have  been  excited  in  any  quarter,  and  that  at  that 
time,  at  all  events,  the  officers  of  the  bank  who  conducted  the  transaction 
had  no  such  suspicion,  nor  any  cause  for  such  suspicion,  but  relied  with 
entire  confidence  upon  the  names  of  the  makers  for  their  payment  at  ma* 
turity  without  question  or  cavil. 

It  is  equally  certain  that  at  the  time  when  the  plaintiff  took  the  note  in 
snit  from  the  bank  and  paid  his  own  mouey  for  it,  it  was  overdue  and  dis- 
honored, and  he  had  knowledge  that  the  payment  would  be  contested  on 
the  ground  of  alleged  fraud. 

Upon  this  view  of  .the  facts,  what  are  the  legal  rights  and  liabilities  of 
the  parties  respectively  ? 

The  defendant's  allegation  of  fraud  in  the  inception  of  the  note  does  not 
seem  to  be  traversed,  and  the  result  is  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  he  has  the  rights  of  a  bond  fide  indorsee.  Perrin 
V.  NoyeSj  39  Maine,  884  ;  Aldrich  v.  Warren^  16  Maine,  465  ;  Munroe  v. 
Cooper^  5  Pick.  412 ;  Peacock  v.  Rhodes^  Doug.  633  ;  Heath  v.  Sansom 
et  al.2B,  &  Adol.  291 ;  22  E.  C.  L.  R.  78. 

A  plaintiff  may  do  this  by  showing  that  he  himself,  or  any  prior  holder 
whose  rights  he  has,  came  by  the  note  fairly  for  value  before  maturity 
without  knowledge  of  the  fraud  in  the  due  course  of  business  unattended 
with  any  circumstances  justly  calculated  to  awaken  suspicion.  In  the 
class  of  cases  above  cited,  and  in  others  where  similar  language  is  used, 
the  facts  were  such  that  it  was  obligatory  upon  the  plaintiff  to  show  such 
a  transfer  to  himself,  no  previous  holder  having  acquired  the  paper  in  that 
manner. 

But  it  is  equally  well  settled  that  if  any  intermediate  holder  between 
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the  plaintiff  and  defendant  took  the  note  under  sach  circumstances  as 
would  entitle  him  to  recover  against  the  defendant,  the  plaintiff  will 
have  the  same  right,  even  though  he  may  have  purchased  when  the  note 
was  overdue  or  with  a  knowledge  of  its  infirmity  as  between  the  original 
parties. 

In  Sascall  et  al,  v.  Whitmore^  19  Maine,  102,  the  payee  had  put  the 
note  in  circulation  in  fraud  of  his  agreement  not  to  part  with  it,  and  it 
appeared  that  it  was  utterly  without  consideration,  and  that  one  of  the 
plaintiffs  was  informed  of  these  facts  before  he  purchased,  but  it  was  held 
thai  the  plaintiffs  could  nevertheless  recover,  because  a  prior  holder  having 
a  perfect  title  could  transfer  one.  Shepley,  J.,  says :  ''  If  the  relations 
between  himself  and  the  maker  only  were  to  be  considered  he  could  not 
recover.  But  purchasing  of  one  who  had  no  notice,  he  must  be  consid- 
ered to  be  in  the  same  situation,  and  is  entitled  to  the  same  protection." 
See  also  Smith  v.  HUeoch^  14  Maine,  449 ;  Woodman  v.  (fkurchill^  52 
Maine,  58. 

It  follows  that  the  fact  that  Roberts  took  the  note  from  the  bank  when 
it  was  overdue,  and  with  knowledge  that  its  validity  would  be  contested, 
is  of  no  importance  if  it  h^  once  been  in  the  hands  of  an  innocent  holder 
for  value  without  notice. 

The  defendant,  Lane,  made  this  note  payable  to  his  own  order  and  in- 
dorsed it  in  blank,  thus  making  it  payable  to  bearer  and  transferable  like 
a  bank  bill  by  mere  delivery.  Peacock  v.  Hhodes^  Doug.  633.  In  this 
condition  he  placed  it  in  the  hands  of  those  who  have  abused  his  confi- 
dence ;  but  if  thereby  he  enabled  them  to  get  the  money  on  it  from  those 
who,  ignorant  of  the  equities  between  him  and  the  holders  of  the  note,  re- 
lied on  his  written  promise  as  equivalent  to  cash,  it  would  be  in  accord- 
ance with  fundamental  law  and  justice,  as  well  as  with  the  custom  of 
merchants,  that  he,  and  not  the  innocent  purchaser,  should  bear  the  loss. 
When  Leavitt  and  Smith  directly  after  the  inception  sold  the  note  and  got 
the  money,  they  parted  with  their  property  in  it,  and  Lane  became  liable 
to  pay  it  to  the  party  who  might  lawfully  be  the  bearer.  Nor  do  we  per- 
ceive that  it  makes  any  difference,  under  the  facts  here  developed,  whether 
that  party  was  the  bank,  or  the  plaintiff,  its  financial  agent,  having  control 
of  its  funds.  If,  by  reason  of  any  incapacity  in  the  bank  to  take  on  ac- 
count of  the  prohibition  in  the  statute,  the  property  in  the  note  did  not 
pass  to  the  bank,  then  the  plaintiff  who  directed  the  purchase  must  be 
deemed  from  that  time  the  bearer  of  the  note,  and  responsible  to  the  bank 
for  the  use  of  its  funds  to  make  the  purchase,  and  it  is  not  for  the  prom- 
isor to  object  that  the  purchase  was  made  with  money  wrongfully  ob- 
tained. Ihat  was  a  matter  which  concerned  only  the  bank,  whose  trustee 
and  financial  agent  the  plaintiff  was. 

But  we  think  the  bank  did  become  the  owner  of  the  note,  and  right- 
fully entitled  to  collect  or  transfer  it,  when  it  was  delivered  by  Leavitt 
and  Smith  to  the  officers  of  the  bank  in  exchange  for  the  money  of  the 
bank. 

We  do  not  think  that  any  of  the  directions  and  restrictions  contained  in 
R.  S.  c.  47,  §  14,  relative  to  banks  and  banking,  designed  for  the  protec- 
tion of  their  stock  and  bill  holders  and  depositors,  should  be  so  construed 
as  to  operate  adversely  to  their  interests,  and  to  relieve  their  debtors  from 
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the  performance  of  contracts  not  expressly  made  void  by  the  statute,  and 
especially  contracts  which  include  no  illegal  element  in  thdr  essence  or 
obligation. 

We  find  no  authority  for  such  a  construction.  It  is  true  there  is  a  dic^ 
turn  to  that  effect  in  Richmond  Bank  y.  Robinson^  42  Maine,  589.  But 
it  seems  to  us  that  the  dictwm  is  opposed  to  the  decision.  Robinson 
claimed  to  be  relieved  in  a  suit  brougut  by  the  bank  upon  a  note  signed 
bj  him  payable  to  Foster  and  Spaulding,  and  indorsed  by  the  firm  to  the 
bank  because  Foster,  who  was  a  director  in  the  bank,  was  at  the  time  of 
the  transaction  liable  to  the  bank  to  an  amount  exceeding  eight  per  cent, 
of  its  capital  stock. 

This  is  prohibited  in  the  same  section,  almost  in  the  same  breath  with 
the  discounting  of  paper,  without  at  least  two  responsible  names ;  but 
Robinson's  claim  to  resist  the  suit  of  the  bank  because  its  title  to  the  note 
accrued  by  the  violation  of  one  of  these  restrictions  was  overruled,  we  think 
rightly,  upon  the  ground  that  while  such  violation  might  make  the  direc- 
tors individually  responsible  to  the  bank  in  case  of  loss,  or  might  make  the 
bank  liable  to  injunction  at  the  instance  of  the  state,  still  *'  the  defendant 
cannot  avail  himself  of  this  failure  on  their  part  to  observe  these  require- 
ments of  the  statute ;  as  to  him  that  violation  was  entirely  collateral ;  it 
did  not  enter  into  or  affect  his  contract." 

The  dictum  seems  to  be  based  upon  Springfield  Bank  v.  Merrick^  14 
Mass.  322,  without  noticing  the  important  distinction  that  in  that  case  the 
promise  and  undertaking  in  the  contract  itself  was  to  do  an  act  which  was 
prohibited  by  law,  L  e.  to  pay  in  a  forbidden  currency. 

Of  course  we  agree  that  the  law  will  not  lend  its  aid  to  compel  a  man 
to  do  that  which  is  forbidden  by  statute.  But  there  is  no  law  s^ainst  a 
man's  paying  the  promissory  note  which  he  has  made  payable  to  bearer  in 
lawful  money,  and  the  violation  of  law  by  the  plaintiff's  agents  is  entirely 
collateral. 

So  in  Western  Bank  v.  MillSy  7  Cush.  539,  the  contract  itself  in  its  stip- 
ulations was  illegal,  usurious,  and  specially  declared  void  by  statute. 

In  short,  we  think  the  decision  in  Richmond  Bank  v.  Robinson  overrules 
the  dictum  in  the  opinion,  and  is  in  substance  and  effect  adverse  to  the 
position  assumed  by  the  defendant.  The  principles  involved  and  the  sug- 
gestions made  in  Little  v.  O'Brien^  9  Mass.  423,  are  applicable  to  the 
present  case  in  more  than  one  particular. 

There  a  corporation,  in  direct  violation  of  a  duty  imposed  by  its  charter, 
had  received  the  note  sued  indorsed  in  blank  by  the  payee,  and  the  officers 
of  tjie  corporation,  without  any  legal  corporate  action  thereon,  had  trans- 
ferred it  to  the  plaintiff  by  delivery  merely.  Yet  the  plaintiff  was  held 
entitled  to  recover. 

The  defendant  here  objects  that  there  was  no  vote  of  the  directors  of  the 
hank  authorizing  the  transfer  of  the  note  in  suit  to  the  plaintiff. 

But  we  think  that  is  a  matter  between  the  bank  and  its  officers,  of 
which  the  defendant  cannot  avail  himself.  After  such  action  as  here 
appears  by  the  agents  of  the  bank  intrusted  with  the  care  and  man- 
agement of  its  property  and  notes,  it  is  clear  that  the  bank  could  not  be 
heard  to  assert  a  claim  upon  this  note  against  the  defendant,  and  it  is  in 
the  power  of  the  plaintiff  to  give  him  a  good  and  legal  discharge. 

VOL.  ni.  18 
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The  defendant  incurred  his  loss  when  he  permitted  his  note  payable  to 
the  bearer  thereof  to  go  into  the  market  and  be  sold  to  those  who  took  it 
in  good  faith  for  a  f uU  consideration  without  notice  of  the  equities  between 
him  and  the  first  holders,  or  reasonable  grounds  to  suspect  that  it  had  been 
procured  by  fraud.  Judgment  for  plaintiff. 

Apfleton,  C.  J.,  CuTTora,  Walton,  and  Dahfobth,  JJ.,  concurred. 

Peters,  J.,  did  not  sit  in  this  case. 


CIRCUIT   COURT   OP   THE   CITY  OF   RICHMOND,  VIRQINIA. 

OF  THE  BIGHTS  OP  EMPLOYEES  OF  DEFAULTING  RAILROAD  COMPANY.  — 
ABBEABAGES  DUB  EMPLOYEES.  —  FOBBCLOSUBE  OF  MOBTGAGE,  ETC. 

DUNCAN   et   al.,  TRUSTEES,  p.    CHESAPEAKE   AND    OHIO    RAILBOAD 

COMPANY. 

The  employees  of  a  defaulting  railroad  company  are  not  to  be  regarded  as  creditors  at 
large  in  respect  of  their  claims  for  wages  in  arrears  at  the  time  of  the  appointment  of 
a  receiyer  for  the  company. 

When  mortgagees  come  into  a  court  of  equity  seeking  satisfaction  of  their  claims  agabst 
a  railroad  company  by  suit  for  foreclosure,  they  should  be  required  to  satisfy  all  arrear- 
ages of  pay  due  employees  out  of  the  trust  property  or  its  future  earnings. 

This  was  a  cause  in  equity  which  came  up  on  motion  and  was  heard  at 
the  February  term,  1876,  of  the  circuit  court  of  the  city  of  Richmond, 
on  the  report  of  the  Hon.  William  C.  Wickham,  receiver,  asking  the  in- 
structions of  the  court  as  to  the  disposition  of  the  surplus  earnings  of  the 
railroad,  and  requesting  to  be  allowed  to  discharge  the  arrears  of  pay  due 
employees  prior  to  his  appointment  as  receiver. 

Messrs.  William  J.  JRohert%an^  H,  T,  Wickham  ^  W.  H.  Hogemanj  for 
the  receiver,  in  support  of  the  motion. 

Messrs.  James  I^ons  ^  James  Alfred  Jones^  e(mtra, 

Messrs.  Shipman^  Barlow^  Larocque  ^  MaeFarlandj  for  complainants, 
assented  to  motion. 

Wellford,  Circuit  Judge.  Under  orders  heretofore  entered  in  this 
cause,  the  court,  in  the  interest  of  the  creditors,  has  assumed  control  and 
administration,  through  its  receiver,  of  all  the  franchises  and  property  of 
the  Chesapeake  and  Ohio  Railroad  Company.  That  company  was  suc- 
cessor to  the  Virginia  Central  Railroad  Company,  and  in  succeeding  to  all 
its  franchises  and  rights  of  property,  assumed  all  of  its  outstanding  obli- 
gations. 

It  is  admitted  that  these  franchises  and  property,  thus  acquired  cum 
anere^  are  abundantly  sufSicient  to  satisfy  the  creditors  of  the  Virginia 
Central  Railroad  Company,  and  their  claims  are  conceded  to  be  paramount 
to  those  of  any  claimants  under  obligations  of  the  Chesapeake  and  Ohio 
Railroad  Company. 

There  appears  to  be  no  doubt  that  their  claims  will  be  paid  to  the  full 
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extent  of  principal  and  interest  out  of  the  property  now  under  the  control 
of  the  court. 

These  creditors  have  patiently  forborne  to  press  their  rights,  and  being 
now  entitled  to  payment  of  arrears  of  several  instalments  of  interest,  and 
some  of  them  to  payment  of  principal,  may  properly  expect  every  reason- 
able consideration  in  the  disbursement  of  any  funds  subject  to  the  order 
of  the  court,  as  far  as  may  be  practicable,  towards  the  satisfaction  of  their 
claims.  But  unhappily  for  all  parties  to  this  cause,  the  immediate  satis- 
faction of  the  most  meritorious  claims  is  altogether  impracticable.  My 
province  is  simply  to  determine  how  far  it  is  practicable  under  the  circum- 
stances, and  so  far  to  order  that  it  shall  be  nuule. 

The  creditors  of  the  Virginia  Central  Railroad  Company,  as  well  as  all 
the  creditors  of  th^  Chesapeake  and  Ohio  Railroad  Company,  who  are 
practically  interested  just  now  in  any  orders  of  this  court,  claim  under 
obligations  of  those  companies  secured  by  several  deeds  of  trust  executed 
by  L  respective  companies,  conveying  in  very  comprehensive  terms  all 
corporate  franchises  and  rights  of  property.  These  deeds  were  frequently 
in  common  parlance,  and  are  sometimes  in  these  proceedings  styled  mort- 
gages, and  I  shall  accept  the  phraseology  notwithstanding  its  inaccuracy. 

It  was  a  substantial  part  of  all  these  mortgages  that  the  custody,  con- 
trol, and  administration  of  the  trust  property  should  be  left  undisturbed 
in  the  hands  of  the  railroad  company,  not  merely  until  default  in  the 
terms  of  their  covenants,  but  thereafter,  until,  in  the  intelligent  discretion 
of  the  trustees,  or  upon  the  command  of  a  large  fractional  representation 
of  the  bondholders,  or  in  the  judgment  of  a  court  of  competent  jurisdic- 
tion, such  custody  should  be  changed. 

The  character  of  the  security  offered  for  the  investments  asked  by  the 
corporation  in  placing  its  bonds  upon  the  market  made  this  provision  of 
the  mortgages  a  most  essential  element  of  the  contract.  Each  mortgage 
contemplated  an  indefinite  number  of  cestuis  que  trusty  varying  in  amount 
of  interest,  and  subject  as  to  persons  and  amount  to  all  the  fluctuations  of 
the  money  market.  The  security  tendered  was  not  to  be  measured  in  its 
value  by  the  probable  result  of  any  every  day  sale  under  the  hammer  of 
the  auctioneer.  The  great  value  of  the  security  consisted  in  the  impor- 
tance of  the  franchise,  and  the  providence  with  which  the  money  contrib- 
uted for  its  development  should  be  appropriated  to  the  construction  of  a 
great  inter-state  lughway,  the  accumulation  of  all  necessary  material  for 
transportation  of  persons  and  property,  and  an  economical  and  energetic 
prosecution  of  the  work.  The  corporation  was  engaged  in  a  great  experi- 
ment, and  upon  the  success  of  that  experiment  necessarily  depended,  to  a 
great  extent,  the  value  of  all  its  obligations.  But  it  was  a  corporation 
based  upon  solid  and  substantial  investments,  to  which  millions  of  money 
had  been  contributed  by  the  commonwealth  and  several  of  the  counties 
of  Virginia,  and  many  individual  citizens  of  Virginia  and  her  sister  states. 

The  value  of  all  this  investment  of  capital  was  at  stake,  and  made  sub- 
ordinate by  the  mortgages  to  the  value  of  the  bonds.  The  guaranty  of 
the  intelligent  and  watcnful  self-interest  of  the  stockholders,  to  insure  the 
success  of  the  experiment,  was  therefore  no  inconsiderable  element  in  the 
security  of  the  bondholder. 

It  was  not  unreasonable  to  suppose  that  they  would  see  to  it  that  the 
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administration  of  the  road  would  be  confided  to  officers  of  intelligence, 
capacity,  and  providence,  and  that  those  officers,  selected  by  the  stock- 
holders to  protect  their  interests,  would  be  not  unsafe  protectors  of  the 
paramount  interest  of  the  bondholders.  The  laws  of  the  commonwealth 
required  the  periodical  selection  of  these  officers,  gave  to  every  stockholder 
a  voice  in  such  selection,  and  measured  the  value  of  his  voice  in  propor- 
tion to  the  value  of  his  interest  bv  a  prescribed  rule.  But  after  tiieir 
election,  during  their  continuance  m  office  in  the  interest  of  the  great 
mass  of  the  stockholders,  the  law  protected  them  in  the  intelligent  dis- 
charge of  their  responsible  trusts  from  the  interference  of  any  inconsid- 
erable fraction  of  tne  individual  stockholders.  It  was  in  like  manner,  in 
all  these  mortgages,  deemed  necessary,  in  the  interest  of  the  great  mass 
of  the  bondholders,  to  protect  these  officers-  against  unnecessary  and  im- 
provident interruption  by  a  few  impatient  or  capricious  bondholders.  For 
the  protection  of  the  bondholders,  gentlemen  of  intelligence,  position,  and 
character  were  designated  in  each  mortgage  as  trustees,  and  large  powers, 
to  be  exercised  in  their  discretion  for  the  benefit  of  the  cestuis  que  tru^t^ 
were  conferred  upon  them.  But  that  discretion  was  not  left  unlimited. 
Equally  in  the  interest  of  the  company  as  in  that  of  the  mass  of  the  ben- 
eficiaries, the  power  to  require  the  trustees,  after  default  of  the  company, 
to  enforce  the  trust,  was  studiously  withheld  from  any  single  beneficiary, 
or  any  inconsiderable  number  of  the  beneficiaries.  Flower  was  conferred 
upon  the  trustees  in  some  of  the  deeds  to  act  after  default  according  to 
their  own  discretion,  to  the  extent  of  selling  the  trust  property ;  but  no 
such  sale  could  be  made  without  advertisement  for  such  length  of  time  in 
advance,  as  would  give  full  opportunity  to  any  and  all  parties  in  interest 
to  invoke  the  interference  of  a  court  of  equity,  and  enforce  the  execution 
of  the  trust  in  subordination  to  its  decrees. 

In  none  of  the  deeds,  however,  was  power  given  to  the  trustees,  in  ad- 
vance of  sale,  to  divest  the  control  of  the  officers  of  the  company  at  their 
own  independent  election.  Such  power  was  given  in  several  of  the  deeds, 
certainly  in  that  under  which  the  complainants  claim,  but  only  in  the  con- 
tingency that  the  trustees  should  be  so  required  by  a  prescribed  number 
in  interest  of  the  beneficiaries. 

Until  the  administration  of  the  trust  property  was  assumed  by  this 
court  through  its  receiver,  none  of  the  trustees  in  the  exercise  of  their 
discretion,  or  in  obedience  to  the  command  of  the  requisite  number  of 
cestuis  que  trusty  ever  suggested,  in  the  discharge  of  their  trust,  the  pro- 
priety of  dispossessing  the  constituted  officers  of  the  company.  The  re- 
ceiver of  this  court,  under  the  orders  of  this  court,  acquired  possession  of 
the  trust  property  only  from  those  constituted  officers. 

All  of  these  mortgages,  it  will  be  observed,  invited  the  investment  of 
capital  upon  faith  in  the  security  of  an  uncompleted  railroad,  and  every 
purchase  of  a  bond  involved  upon  the  part  of  the  purchaser  a  like  con- 
fidence, to  a  certain  extent,  with  that  wnich  the  state  in  conferring  the 
franchise,  and  the  stockholder  in  investing  his  money,  reposed  in  the  ex- 
ecutive officers  of  the  company  for  the  faithful  and  energetic  discharge  of 
the  duties  assigned  to  them  by  the  fundamental  law  of  the  corporation. 
That  duty  involved  the  prosecution  to  a  successful  completion  of  the  pro- 
jected railroad,  and  as  rapidly  as  it  could  be  completed  even  partially,  the 
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adminiBtration  and  oonduct  of  any  completed  parts  as  common  carriers  of 
persons  and  property,  under  all  the  obligations  as  such  to  the  state  and 
the  public.  In  consideration  of  their  paramount  interest,  the  bondholders 
were  inyited  to  confide,  and  by  their  acceptance  did  confide,  to  the  stock- 
holders the  selection  of  these  officers — until  after  default  of  the  company 
they  might  elect  to  enforce  the  trusts  of  the  deeds. 

In  the  mean  time  these  officers,  in  the  common  interest  of  stockholder 
and  bondholder,  were  charged  with  their  grave  responsibilities.  To  meet 
them,  the  subscriptions  of  stock  having  been  exhausted,  they  could  have, 
in  contemplation  of  aU  parties,  no  possible  means  except  the  earnings  of 
the  road  and  the  credit  of  the  company,  so  far  as  it  might  with  recorded 
notice  of  the  liens  of  the  bondholders  be  at  all  available. 

Prior  to  any  default  of  the  company  in  the  payment  of  interest  upon 
the  bonds,  it  was  not  unreasonable  to  suppose  that  the  credit  of  the  com- 
pany might  be  available  with  its  officers  for  this  purpose.  But  imme- 
diately upon  default,  publicity  of  the  embarrassment  of  its  finances  was 
unavoidable,  and  after  that  default  had  continued  a  few  months,  the  com- 
pany became  simply  a  tenant  at  the  will  of  the  bondholders  of  all  its  cor- 
porate franchises  and  property.  Thereafter  the  credit  of  the  company 
could  certainly  not  have  been  contemplated  as  adequate  to  the  necessities 
of  the  officers  in  charge  in  maintaining  and  preserving  the  value  of  the 
trust  property. 

What,  then,  had  they  to  rely  upon  ?  Under  the  letter  of  the  contract, 
upon  nothing  but  the  earnings  of  the  road  so  long  as  it  might  be  per- 
mitted to  remain  in  their  hands.  But  it  certainly  ought  to  have  been 
contemplated,  in  making  the  contract,  that  this  might  prove  to  be  an 
insufficient  reliance.  The  earnings  of  the  road  were  necessarily  subject 
to  the  vicissitudes  of  trade  and  travel,  and  dependent  upon  the  continued 
preservation,  in  despite  of  all  accidents,  of  the  continuity  of  its  road  and 
the  regularity  of  its  trains,  and  upon  the  confidence  of  the  public  in  the 
providence  and  watchfulness  of  the  officers  charged  with  the  control  and 
management  of  the  road  in  insuring  all  necessary  and  available  safeguards 
against  accident  to  life,  limb,  or  property. 

That  providence  and  watchfulness  necessarily  required  the  continual 
outlay  of  large  sums  of  money  in  daily  expenditures  for  purchase  of  ma- 
terial of  every  description  and  provision  for  anticipated  emergencies  all 
along  its  four  hundred  and  twenty  miles  of  track.  It  imposed  the  neces- 
sity of  the  employment  of  a  small  army  of  subordinates  all  along  its  road- 
way and  in  control  of  every  moving  train,  to  be  controlled  and  directed 
by  skilled  and  intelligent  overseers.  The  laws  of  humanity,  the  police 
laws  of  two  states,  overriding  all  questions  of  pecuniary  interest  in  stock- 
holders or  bondholders,  forbade  the  relaxation  of  that  providence  and 
vigilance,  whatever  it  might  cost,  for  one .  instant  of  time. 

These  necessary  supplies  could  not  be  purchased  by  the  pound  or  the 
piecemeal  from  day  to  day.  This  army  of  employees  could  not  be  paid 
all  along  the  roadway  with  the  setting  of  every  sun.  Those  who  fur- 
nished the  one  were  compelled  to  await  the  ordinary  routine  of  auditing 
and  settling  the  account,  incident  to  every  business  of  magnitude,  and  the 
employees  had  to  await  the  arrival  of  some  periodic  pay-day.  If  the 
officers  in  charge  of  this  road  were  under  obligation  to  announce,  upon 
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offering  to  make  every  purchase  and  in  engaging  the  services  of  every 
such  necessary  subordinate,  that  pay  for  such  purchase  or  labor  was  to  be 
forfeited  at  any  moment  when  the  bondholders  might  elect  to  arrest  their 
administration  of  the  road,  it  would  have  been  manifestly  impracticable 
to  continue  the  operations  of  the  road  with  any  safety  to  the  public  for 
one  single  day  after  the  right  of  the  bondholders  to  take  possession  of  tbe 
road  had  been  consummate. 

Were  they  under  any  such  obligation  ?  The  contract  did  not  command 
them  to  surrender  possession  to  the  trustees  until  required.  They  had  no 
right  of  their  own  election,  without  the  orders  of  the  stockholders  who 
had  placed  them  in  charge,  to  do  so.  Their  duty  under  the  law  to  the 
stockholders,  and  their  duty  under  the  contract  to  the  bondholders,  re- 
quired them  to  retain  possession.  But  if  they  were  under  any  such  obli- 
gation, it  necessarily  involved  the  impossibility  of  their  continuing  to 
conduct  the  road,  and  the  unavoidable  and  immediate  suspension  of  all 
trade  and  travel  along  its  track.  To  say  nothing  here  of  the  breach  of 
faith  to  the  commonwealth  which  conferred  the  franchise,  and  the  great 
inconvenience  to  the  public  in  whose  interest  the  franchise  was  granted, 
such  a  suspension  would  have  necessarily  impaired  immensely  the  value 
of  the  securitv  of  all  the  bondholders. 

It  appears  irom  the  record  of  this  case  that  the  officers  of  the  Chesa- 
peake and  Ohio  Railroad  Company  were  placed  in  this  dilemma.  There 
is  certainly  nothing  now  before  me  which  requires  any  censure  of  their 
conduct  under  these  embarrassing  circumstances.  I  have  only  occasion  to 
consider  that  matter,  however,  so  far  as  it  may  affect  the  rights  of  those 
who  dealt  with  them  under  these  circumstances,  as  the  representatives  of 
all  parties  interested  in  the  franchises  and  property. 

There  can  be  no  difSculty  in  rejecting  any  claim  upon  the  funds  under 
control  of  the  court,  preferred  by  any  parties  who  can  properly  be  re- 
garded as  creditors  at  large  of  the  Chesapeake  and  Ohio  Rtulroad  Com- 
pany, however  meritorious  the  consideration  upon  which  their  claims 
against  the  said  company  may  be  based.  Even  if  there  be  material  fur- 
nished by  any  such  creditors  now  in  the  daily  use  of  the  receiver,  if  such 
material  were  furnished  on  the  credit  of  the  company,  any  claim  on  ac- 
count thereof  must,  in  the  absence  of  any  lien  retained  by  the  special 
contract  or  reserved  by  the  law,  be  subordinate  to  the  recorded  lien  of  the 
mortgages. 

But  can  the  claims  of  the  employees  of  the  company  for  arrearages  of 
pay,  or  the  comparatively  small  class  of  claimants  referred  to  in  the  third 
clause  of  the  receiver's  report  No.  1,  be  properly  regarded  in  this  suit 
as  claims  of  creditors  at  large  of  the  Chesapeake  and  Ohio  Railroad  Com- 
pany ? 

I  am  not  required  to  consider  how  these  claims  should  be  regarded  if 
this  were  an  application  by  the  claimants  to  arrest  the  action  of  the  trus- 
tees, or  any  of  them,  under  the  powers  granted  by  their  several  deeds. 
This  matter  presents  itself  as  incidental  in  the  enforcement  bv  a  court  of 
equity  of  the  equitable  rights  of  the  bondholders  under  one  of  the  deeds. 
So  far  as  they  are  concerned,  they  have  voluntarily  subjected  themselves 
to  the  enforcement  of  all  equitable  principles  in  the  administration  of  the 
property  under  control  of  the  court.     The  beneficiaries  under  the  second 
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mortgage  of  the  Chesapeake  and  Ohio  Railroad  Company  being  subordi- 
nate in  interest  to  them,  mast,  I  take  it,  necessarily  bear  the  ill  conse- 
qnenoes,  if  any,  of  the  fundamental  rule  of  this  oourt,  invoked  by  the 
complainants,  that  he  who  asks  equity  must  do  equity. 

I  incline  to  the  opinion  that  the  beneficiaries  under  all  the  Vii^nia 
Central  Railroad  mortgages,  though  superior  in  dignity  to  those  repre- 
sented by  the  complainants,  are  in  this  suit  amenable  to  the  same  rule, 
fiat  it  is  unnecessary  to  consider  that  question.  It  is  conceded  on  all 
hands  that  the  claims  of  these  creditors  are  paramount,  and  that  payment 
in  fall  of  principal  and  interest  will  be  made  to  them  ;  and  as  the  allow- 
ance of  tibe  claims  under  consideration  —  confessedly  of  a  high  equitable 
character — can  only  postpone  the  realization  of  their  full  rights,  they 
mast,  under  familiar  principles  governing  all  proceedings  of  courts  of 
eqoiiy,  submit  to  the  delay. 

I  am  of  opinion  that  these  unpaid  employees  and  other  claimants  re- 
ferred to  cannot  be  regarded  as  creditors  at  Letrge  of  the  Chesapeake  and 
Ohio  Railroad  Company.  If  it  can  be  said  that  they  extended  credit  at 
all,  it  w^  credit  not  to  the  Chesapeake  and  Ohio  Railroad  Company,  but 
to  the  officers  then  in  charge  of  its  franchises,  rights  of  property,  &c. 
The  Chesapeake  and  Ohio  Railroad  Company  had  been  then  so  long  in 
default  that  the  right  of  the  bondholders  to  claim  possession  was  fully 
consammate,  and  this  was  a  matter  of  common  notoriety.  It  could  not 
be  expected  that  the  employees  all  along  the  track  of  this  road  should 
pause  amidst  their  unceasing  round  of  daily  duty,  to  inquire  whether  the 
bondholders  had  or  had  not  asserted  their  rights  and  assumed  control.  It 
was  enough  for  them  to  know  that  the  service  they  were  rendering  was 
such  service  as*  any  proprietor  would  necessarily  require,  and  they  had  a 
right  to  believe  that  the  officers  left  in  notorious  occupancy  of  the  prop- 
erty, and  charged  before  the  public  with  the  responsibility  of  its  care  and 
custody,  were  abundantly  authorized  to  act  for  all  whom  it  might  concern 
in  contracting  for  their  services. 

The  same  principle  will  run  through  all  the  gradations  of  employ- 
ment in  this  great  corporation.  These  employees  of  every  grade  and 
dignity  had  every  right  to  believe,  that  so  long  as  the  bondholders  stood 
aloof  without  asserting  their  rights  to  possession,  they  were  willing  to 
accept  and  r^ard  pro  tanto  as  their  agents  for  the  preservation  and  pro- 
tection of  the  property,  the  officers  who,  placed  in  charge  thereof  by  their 
defaulting  debtor,  could  not  in  good  faith  to  the  creditor  or  the  debtor 
abandon  their  posts,  or  be  derelict,  while  they  held  them,  to  the  trusts 
which  they  imposed. 

These  bondholders  are  now  in  a  court  of  equity  seeking  satisfaction  of 
Aeir  claims  against  the  railroad  company.  They  have  a  right  to  be  sat- 
isfied to  the  extent  of  an  entire  forfeiture  of  all  the  proprietary  rights  of 
the  company  ;  but  to  concede  to  them,  in  enforcing  such  forfeiture,  a  right 
to  repu(uate  all  responsibility  to  satisfy  these  highly  meritorious  claims  of 
employees,  &c.,  out  of  the  property  or  its  future  earnings,  would  be  grossly 
inconsistent  with  plain  equity.  In  this  forum  they  must  be  held  to  be 
estopped  from  denying  the  authority  of  the  officers  of  the  company  under 
the  circumstances,  as  agents  for  themselves  as  well  as  other  parties  in  in- 
terest, to  have  incurred  such  liability. 
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A  recent  decision  of  the  court  of  appeals  of  Kentucky,  in  a  somew^hat 
similar  case,  of  DotLfflaSy  ^e.  v.  Cline^  ^c.y  of  which  I  have  been  furnished 
by  counsel  with  a  newspaper  report,  fully  sustain  these  views. 

It  seems  to  me,  therefore,  very  clear  uiat  these  claims  must  be  recog- 
nized as  properly  chargeable  upon  the  trust  fund.  The  complainants 
and  the  defendants,  trustees  under  the  seven  per  cent,  mortgage  of  the 
Chesapeake  and  Ohio  Railroad  Company,  concur  with  the  receiver  in  ad- 
vising the  payment  of  these  claims.  The  holders  of  bonds  secured  under 
the  mortgages  of  the  Chesapeake  and  Ohio  Railroad  Company,  all  of 
whom  they  represent,  are  the  only  parties  who  can  be  ultimately  affected 
by  such  payment ;  and  I  am  happy  to  have  their  assent  to  the  entry  of  an 
order  which,  in  despite  of  all  their  opposition,  must  have  been  entered, 
authorizing  and  requiring  the  receiver,  as  promptly  as  practicable,  to  sat- 
isfy these  claims.^ 

^  The  decree  of  the  ooart  was  m  follows :  emplojed  in  the  service  of  said  railroad  oom- 

ViRQiNiA :  In  the  circuit  court  of  the  citjr  of  pany  at  the  time  of  payment 

Richmond,  March  22,  1876  :    William  Butler  And  the  court  beini^  farther  of  opinion  that 

Duncan  and  Philo  C.  Calhoun,  tnuteeSf  v.  TTie  the  amounts  due  on  ^e  matters  mentioned  in 

Chesapeake  and   Ohio  Railroad    Company,  the  the  third  paragraph  of  said  receiver's  report 

Boara  of  Public  Works  of  the  State  of  Virginia  et  No.  1,  under  the  circumstances  set  forth  in  the 

al.    This  cause  came  on  to-dav  to  be  further  said  report,  sAao  constitute  a  just  and  proper 

heard  upon  the  papers  formerfy  filed  and  the  charge  on  the  like  surplus  earnings  mentioned 

proceedings  and  orders  formerly  had  and  en-  in  the  preceding  paragraph  of  this  decree,  it  is 

tered  therein,  and  was  argued  by  counsel.  Now  therefore  farther  adjudged,  ordered,  and  decreed 

on  consideration  the  court  is  of  opinion,  for  rea-  that  said  receiver  is  hereby  authQrized,  ont  of 

sons  assigned  in  writing  and  ordered  to  be  made  such  surplus,  to  pay  the  amounts  due  therefor 

a  part  of  the  record  of  this  case,  that  the  to  the  parties  entitled  thereto,  at  such  times  am 

amounts  due  for  services  rendered  by  the  opera-  to  him  may  seem  best. 

tives  and  employees  of  the  Chesapeake  and  Ohio  And  the  court  being  farther  of  opinion  that, 
Railroad  Company  prior  to  October  1,  1875,  as  after  paying  the  amounts  hereinbefore  directed 
set  forth  in  the  aforesaid  report  of  the  receiver  to  be  paid,  the  residue  of  the  like  surplus  earn- 
marked  No.  1,  is  a  proper  and  just  charge  on  ings  accruing  to  said  receiver  from  the  manage- 
the  surplus  earnings  of  the  railroad  of  said  ment  of  said  railroad,  should  be  applied  as  far 
company,  accrued  and  accruing  in  the  hands  of  as  necessary,  from  time  to  time  and  as  rapidly 
the  receiver  after  defraying  the  excuses  and  as  such  surplus  will  permit,  in  extinguishment 
costs  of  operating  and  maintaining  said  railroad,  of  the  accrued  and  accruing  interest  on  the  ob- 
andsuch  other  charges  and  payments  as  he  has  ligations  which  are  recognized  by  all  the  par- 
been  heretofore  or  may  hereafter  be  authorized  ties  to  this  cause,  and  which  are  known  as  the 
to  incur  and  make  under  orders  herein,  and  the  Virginia  Central  Railroad  bonds,  also  men- 
costs  of  this  suit ;  it  is  therefore  adjudged,  or-  tioned  in  said  receiver's  report  No.  1,  it  is  there- 
dered,  and  decreed  that  the  said  receiver  is  fore  adjudged,  ordered,  and  decreed  that  the 
hereby  authorised  to  apply,  from  time  to  time  said  receiver  do  apply,  from  time  to  time  as 
as  they  may  accrue,  such  surplus  earnings  of  they  accrue  and  as  far  as  necessary,  the  residue 
said  railroad  to  the  liquidation  of  the  sums  due  of  said  surplus  earnings  in  extinguishment  of 
on  accoimt  of  services  rendered  by  the  opera-  the  accrued  interest  on  the  said  obligations 
tives  and  employees  of  said  company,  com-  known  as  the  Virginia  Central  Railroad  bonds; 
mencing  as  far  as  practicable  with  the  earliest  and  that  hereafter  as  the  same  matures,  or  as 
of  such  claims.  In  making  any  payments  nn-  soon  thereafter  as  said  surplus  earnings  will 
der  this  provision  of  this  decree,  tne  receiver  is  permit,  he  shall,  out  of  the  like  surplus^  pay  ol^ 
authorized  to  exercise  a  reasonable  discretion,  the  accruing  interest  on  said  bonds, 
and  to  give  preference  to  the  persons  actually 
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BUFBEME  GOUBT  OF  THE  UNITED  STATES. 

[October  Term,  1876.] 

CONSTITUTIONAL  LAW.  —  THE  FIFTEENTH  AMENDMENT  AND  THE  "  EN- 
FORCEMENT ACT." — INSUFFICIENCY  OF  THE  ACT  TO  EFFECTUATE 
THE  OBJECTS  OF  THE  AMENDMENT. 

UNITED  STATES  v.  REESE. 

The  Act  of  May  SI,  1870  (16  Stats,  at  Large,  140),  known  as  the  **  Enforcement  Act," 
IB  80  general  in  its  proyisions  that  it  cannot  be  regarded  as  **  appropriate  legislation  " 
for  the  effectuation  of  the  purposes  of  the  fifteenSi  amendment  to  tiie  Constitution  of 
the  United  States.     It  is  to  aU  intents  and  purposes  inoperative. 

In  error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Kentucky. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

This  case  comes  here  by  reason  of  a  division  of  opinion  between  the 
jadges  of  the  circuit  court  in  the  District  of  Kentucky.  It  presents  an 
indictment  containing  four  counts,  under  sections  8  and  4  of  the  Act 
of  May  31,  1870  (16  Stats,  at  Large,  140),  against  two  of  the  inspectors 
of  a  municipal  election  in  the  State  of  Kentucky,  for  refusing  to  receive 
and  count  at  such  election  the  vote  of  WiUiam  Garner,  a  citizen  of  the 
United  States  of  African  descent.  All  the  questions  presented  by  the 
certificate  of  division  arose  upon  general  demurrers  to  the  several  counts 
of  the  indictment. 

In  this  court  the  United  States  abandon  the  first  and  third  counts,  and 
expressly  v^aive  the  consideration  of  all  claims  not  arising  out  of  the  en- 
forcement of  the  fifteenth  amendment  of  the  Constitution. 

After  this  concession,  the  principal  question  left  for  consideration  is, 
whether  the  act  under  which  the  indictment  is  found  can  be  made  ef- 
fective for  the  punishment  of  inspectors  of  elections  who  refuse  to  receive 
and  count  the  votes  of  citizens  of  the  United  States,  having  all  the  quali- 
fications of  voters,  because  of  their  race,  color,  or  previous  condition  of 
aervitude. 

If  Congress  has  not  declared  an  act  done  within  a  state  to  be  a  crime 
against  the  United  States,  the  courts  have  no  power  to  treat  it  as  such. 
U.  S.  V.  Hudson^  7  Cranch,  82.  It  is  not  claimed  that  there  is  any  stat- 
ute which  can  reach  this  case,  unless  it  be  the  one  in  question. 

Looking,  then,  to  this  statute,  we  find  that  its  first  section  provides 
that  all  citizens  of  the  United  States,  who  are  or  shall  be  otherwise  quali- 
fied by  law  to  vote  at  any  election,  &c.,  shall  be  entitled  and  allowed  to 
?ote  thereat,  without  distinction  of  race,  color,  or  previous  condition  of 
servitude,  any  constitution,  &c.,  of  the  state  to  the  contrary  notwithstand- 
ing. ThiB  simply  declares  a  right  without  providing  a  punishment  for  its 
violation. 

The  second  section  provides  for  the  punishment  of  any  ofiicer  charged 
with  the  duty  of  furnishing  to  citizens  an  opportunity  to  perform  any  act 
which  by  the  constitution  or  laws  of  any  state  is  made  a  prerequisite,  or 
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qualification  of  Toting,  who  shall  omit  to  give  all  citizens  of  the  United 
States  the  same  and  equal  opportunity  to  perfonn  such  prerequisite,  and 
become  qualified  on  account  of  the  race,  color,  or  previous  condition  of  ser- 
vitude of  the  applicant.  This  does  not  apply  to  or  include  the  inspectors 
of  an  election,  whose  only  duty  it  is  to  receive  and  count  the  votes  of  citi- 
zens designated  by  law  as  voters,  who  have  already  become  qualified  to 
vote  at  the  election. 

The  third  section  is  to  the  effect  that  whenever,  by  or  under  the  consti- 
tution or  laws  of  any  state,  Ac,  any  act  is  or  shall  be  required  to  be  done 
by  any  citizen  as  a  prerequisite  to  qualify  or  entitle  him  to  vote,  the  offer 
01  such  citizen  to  perform  the  act  required  to  be  done,  V  as  aforesaid," 
shall,  if  it  fail  to  be  carried  into  execution  by  reason  of  the  wrongful 
act  or  omission  "  aforesaid  "  of  the  person  or  officer  charged  with  the 
duty  of  receiving,  or  permitting  such  performance,  or  offer  to  perform, 
or  acting  thereon,  be  deemed  and  held  as  a  performance  in  law  of  such 
act;  and  the  person  so  offering  and  failing  as  aforesaid,  and  being  other- 
wise qualified,  shall  be  entitled  to  vote  in  the  same  manner,  and  to  the 
same  extent,  as  if  he  had  in  fact  performed  such  act ;  and  any  judge, 
inspector,  or  other  officer  of  election,  whose  duty  it  is  to  receive,  count, 
&c.,  or  give  effect  to  the  vote  of  any  such  citizen,  who  shall  wrongfully 
refuse  or  omit  to  receive,  count,  &c.,  the  vote  of  such  citizen  upon  the 
presentation  by  him  of  his  affidavit  stating  such  offer,  and  the  time  and 
place  thereof,  and  the  name  of  the  person  or  officer  whose  duty  it  was 
to  act  thereon,  and  that  he  was  wrongfully  prevented  bv  such  person  or 
officer  from  performing  such  act,  shall  for  every  such  oftence  forfeit  and 
pay,  &c. 

The  fourth  section  provides  for  the  punishment  of  any  person  who  shall 
by  force,  bribery,  threats,  intimidation,  or  other  unlawful  means,  hinder, 
delay,  &c.,  or  shall  combine  with  others  to  hinder,  delay,  prevent,  or  ob- 
struct any  citizen  from  doing  any  act  required  to  be  done  to  qualify  him 
to  vote,  or  from  voting  at  any  election. 

The  second  count  in  the  indictment  is  based  upon  the  forth  section  of 
this  act,  and  the  fourth  upon  the  third  section. 

Rights  and  immunities  created  by  or  dependent  upon  the  Constitution 
of  the  United  States,  can  be  protected  by  Congress.  The  form  and  the 
manner  of  the  protection  may  oe  such  as  Congress,  in  the  legitimate  exer- 
cise of  its  legislative  discretion,  shall  provide.  These  may  be  varied  to 
meet  the  necessities  of  the  particular  right  to  be  protected. 

The  fifteenth  amendment  does  not  confer  the  right  of  suffrage  upon 
any  one.  It  prevents  the  states,  or  the  United  States,  however,  from  giv- 
ing preference,  in  this  particular,  to  one  citizen  of  the  United  States  over 
another,  on  account  of  race,  color,  or  previous  condition  of  servitude. 
Before  its  adoption  this  could  be  done.  It  was  as  much  within  the  power 
of  a  state  to  exclude  citizens  of  the  United  States  from  voting  on  account 
of  race,  &c.,  as  it  was  on  account  of  age,  property,  or  education.  Now  it 
is  not.  If  citizens  of  one  race  having  certain  qualifications  are  permitted 
by  law  to  vote,  those  of  another  having  the  same  qualifications  must  be. 
Previous  to  this  amendment  there  was  no  constitutional  guaranty  against 
this  discrimination.  Now  there  is.  It  follows  that  the  amendment  has 
invested  the  citizens  of  the  United  States  with  a  new  constitutional  right 
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which  is  wiihin  the  protecting  power  of  Confess.  That  right  is  exemp- 
tion from  discrimination  in  the  exercise  of  the  elective  franchise,  on  ac- 
count of  race,  color,  or  previous  condition  of  servitude.  This,  under  the 
express  provisions  of  the  second  section  of  the  amendment,  Congress  may 
enforce  by  *^  appropriate  legisbition." 

This  leads  us  to  inquire  whether  the  act  now  under  consideration  is 
"  appropriate  l^islation  "  for  that  purpose.  The  power  of  Congress  to 
legislate  at  all  upon  the  subject  of  voting  at  state  elections  rests  upon  this 
amendment.  The  effect  of  article  1,  section  4,  of  the  Constitution  in 
respect  to  elections  for  senators  and  representatives  is  not  now  under  con- 
sideration. It  has  not  been  contended,  nor  can  it  be,  that  the  amendment 
confers  authority  to  impose  penalties  for  every  wrongful  refusal  to  receive 
the  vote  of  a  qualified  elector  at  state  elections.  It  is  only  when  the 
wrongful  refusal  at  sudi  an  election  is  because  of  race,  color,  or  previous 
condition  of  servitude,  that  Congress  can  interfere  and   provide  for  its 

Eunishment.  If,  therefore,  the  third  and  fourth  sections  of  the  act  are 
eyond  that  limit,  they  are  unauthorized. 

The  third  section  does  not  in  express  terms  limit  the  offence  of  an  in- 
spector of  elections,  for  which  the  punishment  is  provided,  to  a  wrongful 
discrimination  on  account  of  race,  Ac.  This  is  conceded,  but  it  is  urged, 
that  when  this  section  is  construed  with  those  which  precede  it,  and  to 
which,  as  is  claimed,  it  refers,  it  is  so  limited.  The  argument  is  that  the 
only  wrongful  act  on  the  part  of  the  officer  whose  duty  it  is  to  receive  or 
permit  the  requisite  qualification,  which  can  dispense  with  actual  qualifi- 
cation under  the  state  laws,  and  substitute  the  prescribed  affidavit  there- 
for, is  that  mentioned  and  prohibited  in  section  2,  to  wit :  discrimination 
on  account  of  race,  &c.,  and  that  consequently  section  8  is  confined  .in  its 
operation  to  the  same  wrongful  discrimination. 

This  is  a  penal  statute  and  must  be  construed  strictly ;  not  so  strictly, 
indeed,  as  to  d^eat  the  clear  intention  of  Congress,  but  the  words  em- 
ployed must  be  understood  in  tiM  s^ise  they  were  obviously  used.  U.  S. 
V.  mltberffer^  5  Wheat.  85.  If,  taking  the  whole  statute  together,  it  is 
apparent  that  it  was  not  the  intention  of  Congress  thus  to  limit  the  oper- 
ation of  the  act,  we  cannot  give  it  that  effect. 

The  statute  contemplates  a  most  important  change  in  the  election  laws. 
Previous  to  its  adoption,  the  states,  as  a  general  rule,  regulated  in  their 
own  way  all  the  details  of  all  elections.  They  prescribed  the  qualifica- 
tions of  voters  and  the  manner  in  which  those  offering  to  vote  at  an  elec- 
tion should  make  known  their  qualifications  to  the  officers  in  charge.  This 
act  interferes  with  this  practice,  and  prescribes  rules  not  provided  by  the 
laws  of  the  states.  It  substitutes,  under  certain  circumstances,  perform- 
ance wrongfully  prevented  for  performance  itself.  If  the  elector  makes 
and  presents  his  affidavit  in  the  form  and  to  the  effect  prescribed,  the  in- 
spectors are  to  treat  this  as  the  equivalent  of  the  specified  requirement  of 
the  state  law.  This  is  a  radical  change  in  the  practice,  and  the  statute 
which  creates  it  should  be  explicit  in  its  terms.  Nothing  should  be  left 
to  construction  if  it  can  be  avoided.  The  law  ought  not  to  be  in  such  a 
condition  that  the  elector  may  act  upon  one  idea  of  its  meaning  and  the 
inspector  upon  another. 

The  elector,  under  the  provisions  of  the  statute,  is  only  required  to 
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state  in  his  affidavit  that  he  has  been  wronefully  prevented  by  the  officer 
from  qualifying.  There  are  no  words  of  limitation  in  this  part  of  ihe 
section.  In  a  case  like  this,  if  an  affidavit  is  in  the  language  of  the  stat- 
ute, it  ought  to  be  sufficient  both  for  the  voter  and  the  inspector.  Laws 
which  prohibit  the  doing  of  things,  and  provide  a  puniBhment  for  their 
violation,  should  have  no  double  meaning.  A  citizen  should  not  unneces- 
sarily be  placed  where,  by  an  honest  error  in  the  construction  of  a  penal 
statute,  he  may  be  subjected  to  a  prosecution  for  a  false  oath,  and  an  in- 
spector of  elections  should  not  be  put  in  jeopardy  because  he,  with  equal 
honesty,  entertains  an  opposite  opinion.  If  this  statute  limits  the  wrong- 
ful act  which  will  justify  the  affidavit  to  discrimination  on  account  of  race, 
&c.,  then  a  citizen  who  makes  an  affidavit  that  he  has  been  wrongfully 
prevented  by  the  officer,  which  is  true  in  the  ordinary  sense  of  that  term, 
subjects  himself  to  indictment  and  trial,  if  not  to  conviction,  because  it 
is  not  true  that  he  has  been  prevented  by  such  a  wrongful  act  as  the  stat- 
ute contemplated ;  and  if  there  is  no  such  limitation,  but  any  wrongful 
act  of  exclusion  will  justify  the  affidavit  and  give  the  right  to  vote  with- 
out the  actual  performance  of  the  prerequisite,  then  the  inspector  who 
rejects  the  vote  because  he  reads  the  law  in  its  limited  sense  and  thinks  it 
is  confined  to  a  wrongful  discrimination  on  account  of  race,  &c.,  subjects 
himself  to  prosecution,  if  not  to  punishment,  because  he  has  miscon- 
strued the  law.  Penal  statutes  ought  not  to  be  expressed  in  language  so 
uncertain.  If  the  legislature  undertakes  to  define,  by  statute,  a  new 
offence  and  provide  for  its  punishment,  it  should  express  its  will  in  lan- 
guage that  need  not  deceive  the  common  mind.  Every  man  should  be 
able  to  know  with  certainty  when  he  is  committing  a  crime. 

But  when  we  go  beyond  the  third  section  and  read  the  fourth  we  find 
there  no  words  of  limitation,  or  reference,  even,  that  can  be  construed  as 
manifesting  any  intention  to  confine  its  provisions  to  the  terms  of  the 
fifteenth  amendment.  That  section  has  for  its  object  the  punishment  of 
all  persons  who,  by  force,  bribery,  &c.,  hinder,  delay,  &c.,  any  person  from 
qualifying  or  voting.  In  view  of  all  these  facts  we  feel  compelled  to  say 
that  in  our  opinion  the  language  of  the  third  and  fourth  sections  does  not 
confine  their  operation  to  unlawful  discriminations  on  account  of  race,  &c. 
If  Congress  had  the  power  to  provide  generally  for  the  punishment  of 
those  who  unlawfully  interfere  to  prevent  the  exercise  of  the  elective  fran- 
chise without  regard  to  such  discrimination,  the  language  of  these  sections 
would  be  broad  enough  for  that  purpose. 

It  remains  now  to  consider  whether  a  statute,  so  general  as  this  in  its 
provisions,  can  be  made  available  for  the  punishment  of  those  who  may 
be  guilty  of  unlawful  discrimination  against  citizens  of  the  United  States, 
whue  exercising  the  elective  franchise,  on  account  of  their  race,  ftc. 

There  is  no  attempt  in  the  sections  now  under  consideration  to  provide 
specifically  for  such  an  offence.  If  the  case  is  provided  for  at  all,  it  is  be- 
cause it  comes  under  the  general  prohibition  against  any  wrongful  act  or 
unlawful  obstruction  in  this  particular.  We  are,  therefore,  directly  called 
upon  to  decide  whether  a  penal  statute  enacted  by  Conmress,  with  its  lim- 
ited powers,  which  provides  in  general  language  broad  enough  to  cover 
wrongful  acts  without  as  well  as  within  the  constitutional  jurisdiction, 
can  l^  limited  by  judicial  construction  so  as  to  make  it  operate  only  on 
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that  which  Congress  may  rightfully  prohibit  and  punish.  For  this  pur- 
pose  we  must  take  these  sections  of  the  statute  as  they  are.  We  are  not 
able  to  reject  a  part  which  is  unconstitutional  and  retain  the  remainder, 
because  it  is  not  possible  to  separate  that  which  is  unconstitutional,  if 
there  be  any  such,  from  that  which  is  not.  The  proposed  effect  is  not  to 
be  attained  by  striking  out  or  disregarding  words  that  are  in  the  section, 
but  by  inserting  those  that  are  not  How  there.  Each  of  the  sections  must 
stand  as  a  whole  or  fall  altogether.  The  language  is  plain.  There  is  no 
room  for  construction,  unless  it  be  as  to  the  effect  pf  the  Constitution. 
The  question,  then,  to  be  determined  is,  whether  we  can  introduce  words 
of  limitation  into  a  penal  statute  so  as  to  make  it  specific,  when,  as  ex- 
pressed, it  is  general  only. 

It  would  certainly  be  dangerous  if  the  lerislature  could  set  a  net  large 
enough  to  catch  all  possible  offenders  and  Teaye  it  to  the  courts  to  step 
inside  and  say  who  could  be  rightfully  detained  and  who  should  be  set  at 
laige.  This  would,  to  some  extent,  substitute  the  judicial  for  the  legis- 
lative department  of  the  government.  The  courts  enforce  the  legisla- 
tive will  when  ascertained,  if  within  the  constitutional  grant  of  power. 
Within  its  legitimate  sphere.  Congress  is  supreme  and  beyond  the  control 
of  the  courts ;  but  if  it  steps  outside  of  its  constitutional  limitations  and 
attempts  that  which  is  beyond  its  reach,  the  courts  are  authorized  to,  and 
when  called  upon  in  due  course  of  l^al  proceedings  must,  annul  its  en- 
croachments upon  the  reserved  power  of  die  states  and  the  people. 

To  limit  this  statute  in  the  manner  now  asked  for,  would  be  to  make  a 
new  law,  not  to  enforce  an  old  one.     This  is  no  part  of  our  duty. 

We  must,  therefore,  decide  that  Congress  has  not  as  yet  provided  by 
^^  appropriate  legislation  "  for  the  punishment  of  the  offence  charged  in 
the  indictment,  and  that  the  circuit  court  properly  sustained  the  demur* 
lers  and  gave  judgment  for  the  defendants. 

This  makes  it  unnecessary  to  answer  any  of  the  other  questions  certi 
fied.  Since  the  law  which  gives  the  presiding  judge  the  casting  vote  in 
cases  of  division,  and  authorizes  a  judgment  in  accordance  with  his  opin- 
ion (Rev.  Stat.  sec.  650),  if  we  find  that  the  judgment  as  rendered  is  cor- 
rect, we  need  not  do  more  than  affirm.  If,  however,  we  reverse,  all  ques- 
tions certified,  which  may  be  considered  in  the  final  determination  of  the 
case  according  to  the  opinion  we  express,  should  be  answered. 

The  judgment  of  the  circuit  court  is  affirmed. 


206  THB  AMEBICAN  LAW  TI1CE8  BBPOBTS.  [Mmj,  1876. 

Vol.  HL]  Ukitsd  Statss  v.  Cbuikshakk.  [No.  ft. 


THB  "  BNFOBCBBIENT  ACT."  —  COKSTBUCTION  OF  8ECTI0K  SIX.  —  OF 
THB  mSUFFICIBNCY  OP  INDICTMENTS  THBBEUNDEB  WHICH  DO  NOT 
CHABGB  A  C0N8PIBACY  TO  HINDBB  OB  PBBYBNT  THB  ENJ07HBNT 
OF  A  BIGHT  GBANTED  OB  SECUBED  BY  THE  CONSTITUTION  OF  THB 
UNITED  STATES.  —  OF  THE  NATUBE  OF  STATE  AND  UNITED  STATES 
CITIZENSHIP^  AND  THE  NATUBE  AND  POWEBS  OF  THE  STATE  AND 
GENBBAL  GOVBBNMENTS. 

UNITED  STATES  v.  CBUIKSHANK. 

In  error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Louisiana. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

This  case  comes  here  with  a  certificate  by  the  judges  of  the  circuit  court 
for  the  District  of  Louisiana  that  they  were  divided  in  opinion  upon  a 
question  which  occurred  at  the  hearing.  It  presents  for  our  consideration 
an  indictment  containing  sixteen  counts,  divided  into  two  series  of  eight 
counts  each,  based  upon  section  6  of  the  Enforcement  Act  of  May  31, 1870. 
That  section  is  as  follows :  — 

^^  That  if  two  or  more  persons  shall  band  or  conspire  together,  or  go  in 
disguise  upon  the  public  highway,  or  upon  the  premises  of  another,  with 
intent  to  violate  any  provision  of  this  act,  or  to  injure,  oppress,  threaten, 
or  intimidate  any  citizen,  with  intent  to  prevent  or  hinder  his  free  exercise 
and  enjoyment  of  any  right  or  privilege  granted  or  secured  to  him  by  the 
Constitution  or  laws  of  the  United  States,  or  because  of  his  having  exer- 
cised the  same,  such  persons  shall  be  held  guilty  of  felony,  and,  on  convic- 
tion thereof,  shall  be  fined  or  imprisoned,  or  both,  at  the  discretion  of  the 
court,  —  the  fine  not  to  exceed  five  thousand  dollars,  and  the  imprisonment 
not  to  exceed  ten  years  —  and  shall,  moreover,  be  thereafter  ineligible  to, 
and  disabled  from  holding,  any  office  or  place  of  honor,  profit,  or  trust 
created  by  the  Constitution  or  laws  of  the  United  States.  16  Stats,  at 
Large,  141. 

The  question  certified  arose  upon  a  motion  in  arrest  of  judgment  after 
a  verdict  of  guilty,  generally  upon  the  whole  sixteen  counts,  and  is  stated 
to  be  whether  ^^  uie  said  sixteen  counts  of  said  indictment  are  severally 
good  and  sufficient  in  law,  and  contain  charges  of  criminal  matter  indict- 
able under  the  laws  of  the  United  States." 

The  general  charge  in  the  first  eight  counts  is  that  of  '^  banding,*'  and 
in  the  second  eight  that  of  ^^  conspiring "  together  to  injure,  oppress, 
threaten,  and  intimidate  Levi  Nelson  and  Alexander  Tillman,  citizens  of 
the  United  States  of  African  descent  and  persons  of  color,  with  the  intent 
thereby  to  hinder  and  prevent  them  in  their  free  exercise  and  enjoyment 
of  rights  and  privileges  ^^  granted  and  secured  "  to  them  *^  in  common  with 
all  other  good  citizens  of  the  United  States  by  the  Constitution  and  laws 
of  the  United  States." 

The  offences  provided  for  by  the  statute  in  question  do  not  consist  in 
the  mere  "  banding  "  or  "  conspiring  "  of  two  or  more  persons  together, 
but  in  their  banding  or  conspiring  with  the  intent,  or  for  any  of  the  pur- 
poses specified.     To  bring  this  case  under  the  operation  of  the  statute, 
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tiierefore,  it  must  appear  that  the  right,  the  enjoyment  of  which  the  con- 
spirators intended  to  hinder  or  prevent,  was  one  granted  or  secured  by 
the  Constitution  or  laws  of  the  united  States.  If  it  does  so  appear  the 
criminal  matter  charged  has  not  been  made  indictable  by  any  act  of  Con- 

We  have  in  our  political  system  a  government  of  the  United  States  and 
a  government  of  each  of  the  several  states.  Each  one  of  these  govern- 
ments is  distinct  from  the  others,  and  each  has  citizens  of  its  own  who  owe 
it  allegiance,  and  whose  rights,  within  its  jurisdiction,  it  must  protect. 
The  same  person  may  be  at  the  same  time  a  citizen  of  the  United  States 
and  a  citizen  of  a  state,  but  his  rights  of  citizenship  under  one  of  these 
governments  will  be  different  from  those  he  has  under  the  other.  Slaugh- 
ter-Hatue  Ccues,  16  Wall.  74. 

Citizens  are  the  members  of  the  political  community  to  which  they  be- 
long. They  are  the  people  who  compose  the  community,  and  who,  in  their 
associated  capacity,  have  established  or  submitted  themselves  to  the  domin- 
ion of  a  government  for  the  promotion  of  their  general  welfare  and  the 
protection  of  their  individual  as  well  as  their  collective  rights.  In  the 
formation  of  a  government  the  people  may  confer  upon  it  such  powers  as 
they  choose.  The  government  when  so  formed  may,  and  when  called 
upon  should,  exercise  all  the  powers  it  has  for  the  protection  of  the  rights 
of  its  citizens  and  the  people  within  its  jurisdiction,  but  it  can  exercise  no 
other.  The  duty  of  a  government  to  afford  protection  is  limited  always 
by  the  power  it  possesses  for  that  purpose. 

Experience  made  the  fact  known  to  the  people  of  the  United  States, 
that  they  required  a  national  government  for  national  purposes.  The 
separate  governments  of  the  separate  states,  bound  together  by  the  arti- 
cles of  confederation  alone,  were  not  sufficient  for  the  promotion  of  the 
general  welfare  of  the  people  in  respect  to  foreign  nations,  or  for  their 
complete  protection  as  citizens  of  the  confederated  states.  For  this  reason 
the  people  of  the  United  States,  ^^  in  order  to  form  a  more  perfect  Union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the  common  de- 
fence, promote  the  general  welfare,  and  secure  the  blessings  of  liberty  '* 
to  diemselves  and  their  posterity  (Const.  Preamble),  ordained  and  estab- 
lished the  government  of  the  United  States,  and  defined  its  powers  by  a 
Constitution,  which  they  adopted  as  its  fundamental  law  and  made  its  rule 
of  action. 

The  government  thus  established  and  defined  is  to  some  extent  a  gov- 
ernment of  the  states  in  their  political  capacity.  It  is,  also,  for  certain 
purposes,  a  government  of  the  people.  Its  powers  are  limited  in  number, 
bat  not  in  degree.  Within  the  scope  of  its  powers,  as  enumerated  and 
defined,  it  is  supreme  and  above  the  states,  but  beyond  these  powers .  it 
has  no  existence.  It  was  erected  for  special  purposes,  and  endowed  with 
all  the  powers  necessary  for  its  own  preservation  and  the  accomplishment 
of  the  ends  its  people  had  in  view.  It  can  neither  grant  nor  secure  to  its 
citizens  any  right  or  privilege  not  expressly,  or  by  implication,  placed  un- 
der its  jurisdiction. 

The  people  of  the  United  States  resident  within  imv  state  are  subject 
to  two  governments,  one  state  and  the  other  national,  but  there  need  be 
no  conflict  between  the  two.    The  powers  which  one  possesses  the  other 
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does  not.  They  are  established  for  different  purposes  and  have 'separate 
jurisdictions.  Together  they  make  one  whole  and  furnish  the  people  of 
the  United  States  with  a  complete  government,  ample  for  the  protection 
of  all  their  rights  at  home  and  abroad.  True,  it  may  sometimes  happen 
that  a  person  is  amenable  to  both  jurisdictions  for  one  and  the  same  act 
Thus,  if  a  marshal  of  the  United  States  is  unlawfully  resisted  while  exe- 
cuting the  process  of  the  courts  within  a  state,  and  the  resistance  is  ac- 
companied by  an  assault  on  the  officer,  the  sovereignty  of  the  United 
States  is  violated  by  the  resistance,  and  that  of  the  state  by  the  breach  of 
peace  in  the  assault.  So,  too,  if  one  passes  the  counterfeited  coin  of  the 
United  States  within  a  state,  it  may  be  an  offence  against  the  United 
States  and  the  state ;  the  United  States,  because  it  discredits  the  coin,  and 
the  state,  because  of  the  fraud  upon  him  to  whom  it  is  passed.  This  does 
not,  however,  necessarily  imply  that  the  two  governments  possess  powers 
in  common  or  bring  them  into  conflict  with  each  other.  It  is  the  natural 
consequence  of  a  citizenship  which  owes  allegiance  to  two  sovereignties  and 
claims  protection  from  both.  The  citizen  cannot  complain  because  he  has 
voluntarily  submitted  himself  to  such  a  form  of  government.  He  owes 
allegiance  to  the  two  departments,  so  to  speak,  and  within  their  respective 
spheres  must  pay  the  penalties  which  each  exacts  for  disobedience  to  its 
laws.  In  return  he  can  demand  protection  from  each  within  its  own  ju- 
risdiction. 

The  government  of  the  United  States  is  one  of  delegated  powers  alone. 
Its  authority  is  defined  and  limited  by  the  Constitution.  All  powers  not 
granted  to  it  by  that  instrument  are  reserved  to  the  states  or  the  people. 
No  rights  can  be  acquired  under  the  Constitution  or  laws  of  the  United 
States,  except  such  as  the  government  of  the  United  States  has  the  author- 
ity to  grant  or  secure.  All  that  cannot  be  s«  granted  or  secured  are  left 
under  the  protection  of  the  states. 

We  now  proceed  to  an  examination  of  the  indictment,  to  ascertain 
whether  the  several  rights,  which  it  is  alleged  the  defendants  intended  to 
interfere  with,  are  such  as  had  been  in  law  and  in  fact  granted  or  secured 
by  the  Constitution  or  laws  of  the  United  States. 

The  first  and  ninth  counts  state  the  intent  of  the  defendants  to  have 
been  to  hinder  and  prevent  the  citizens  named  in  the  free  exercise  and  en- 
joyment of  their  "  lawful  right  and  privilege,  to  peaceably  assemble  to- 
gether with  each  other,  and  with  other  citizens  of  the  United  States,  for  a 
peaceful  and  lawful  purpose."  The  right  of  the  people  peaceably  to  as- 
semble for  lawful  purposes,  existed  long  before  the  adoption  of  the  Consti- 
tution of  the  United  States.  In  fact,  it  is,  and  always  has  been,  one  of 
the  attributes  of  citizenship  under  a  free  government.  It  ;'  derives  its 
source,'*  to  use  the  language  of  Chief  Justice  Marshall,  in  GHhhon%  v.  Og- 
den^  9  Wheat,  211,  "from  those  laws  whose  authority  is  acknowledged  by 
civilized  man  throughout  the  world."  It  is  found  wherever  civilization 
exists.  It  was  not,  tiierefore,  a  right  granted  to  the  people  by  the  Con- 
stitution. The  government  of  the  United  States  when  established  found 
it  in  existence,  with  the  obligation  on  the  part  of  the  states  to  afford  it 
protection.  As  no  direct  power  over  it  was  granted  to  Congress,  it  re- 
mains, according  to  the  ruling  in  Oibbans  v.  Ogden^  9  Wheat.  203,  sub- 
ject to  state  jurisdiction.     Only  such  existing  rights  were  committed  by 
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the  people  to  the  protection  of  Congress  as  came  within  the  general  scope 
of  the  authority  granted  to  the  national  government. 

The  first  amendment  of  the  Constitution  prohibits  Congress  from 
abridging  *^  the  right  of  the  people  to  assemble  and  to  petition  the  gov- 
ernment for  a  redress  of  grievances."  This,  like  the  other  amendments 
proposed  and  adopted  at  the  same  time,  was  not  intended  to  limit  the 
powers  of  the  sta4^e  governments  in  respect  to  their  own  citizens,  but  to 
operate  upon  the  national  government  alone.  Barron  v.  The  (My  of 
Baltimore^  7  Pet.  250 ;  Lessee  of  Livingston  v.  Moore^  7  Pet.  551 ; 
Vox  V.  Ohio  J  5  How.  434;  Smith  v.  Maryland^  18  How.  76  j  Withers 
V.  Buckley^  20  How.  90;  Pervear  v.  The  Commonwealthy  5  Wall. 
479 ;  TiffiteheU  v.  The  Commonwealth,  7  Wall.  321 ;  Edwards  v.  El- 
liott, 21  Wall.  557.  It  is  now  too  late  to  question  the  correctness  of 
this  construction.  As  was  said  by  the  late  Chief  Justice,  in  Twitchell  v. 
The  Comunonufealth  {vwpra,  p.  325),  ^<  the  scope  and  application  of  these 
amendments  are  no  lon^rer  subjects  of  discussion  here."  They  left  the 
authority  of  the  states  just  where  they  found  it,  and  added  nothing  to 
the  already  existing  powers  of  the  United  States. 

The  particular  amendment  now  under  consideration  assumes  the  ex- 
istence of  the  right  of  the  people  to  assemble  for  lawful  purposes,  and 
protects  it  against  encroachment  by  Congress.  The  right  was  not 
created  by  the  amendment;  neither  was  its  continuance  guaranteed, 
except  as  against  congressional  interference.  For  their  protection  in 
its  enjoyment,  therefore,  the  people  must  look  to  the  states.  There  is 
where  the  power  for  that  purpose  was  originally  placed,  and  it  has  never 
been  surrendered  to  the  United  States. 

The  right  of  the  people  peaceably  to  assemble  for  the  purpose  of  peti- 
tioning Congress  for  a  redress  of  grievances,  or  for  anything  else  con- 
nected with  the  powers  or  the  duties  of  the  national  government,  is  an 
attribute  of  national  citizenship,  and  as  such,  under  the  protection  of, 
and  guaranteed  by,  the  United  States.  The  very  idea  of  a  government, 
republican  in  form^  implies  a  right  on  the  part  of  its  citizens  to  meet 
peaceably  for  consultation  in  respect  to  public  affairs,  and  to  petition  for 
a  redress  of  grievances.  If  it  had  been  alleged  in  these  counts  that  the 
object  of  the  defendants  was  to  prevent  a  meeting  for  such  a  purpose,  the 
case  would  have  been  within  the  statute,  and  within  the  scope  of  the 
sovereignty  of  the  United  States.  Such,  however,  is  not  the  case.  The 
offeree,  as  stated  in  the  indictment,  will  be  made  out  if  it  be  shown  that 
the  object  oi  the  conspiracy  was  to  prevent  a  meeting  for  any  lawful 
purpose  whatever. 

The  second  and  tenth  counts  are  equally  defective.  The  right  there 
specified  is  that  of  '^  bearing  arms  for  a  lawful  purpose."  This  is  not  a 
nght  granted  by  the  Constitution.  Neither  is  it  in  any  manner  depend- 
ent npon  that  instrument  for  its  existence.  The  second  amendment 
declares  that  it  shall  not  be  infringed ;  but  this,  as  has  been  seen,  means 
no  more  than  that  it  shall  not  be  infringed  by  Congress.  This  is  one  of 
the  amendments  that  has  no  other  effect  than  to  restrict  the  powers  of  the 
national  government,  leaving  the  people  to  look  for  their  protection 
against  any  violation  W  their  fellow-citizens  of  the  rights  it  recognizes, 
to  what  is  called  in  The  City  of  New  York  v.  Mln,  11  Pet.  189,  the 
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^*  powers  which  relate  to  merely  municipal  legislation,  or  what  was,  per- 
haps, more  properly  called  internal  police,"  **  not  sarrendered  or  re- 
stiained  "  by  the  Constitution  of  the  United  States. 

The  third  and  eleventh  counts  are  even  more  objectionable.  They 
charge  the  intent  to  have  been  to  depriye  the  citizens  named,  they  being 
in  Louisiana,  ^^  of  their  respective  several  lives  and  liberty  of  person 
without  due  process  of  law.'  This  is  nothing  else  than  alleging  a  con- 
spiracy to  falsely  imprison  or  murder  citizens  of  the  United  States,  being 
within  the  territorial  jurisdiction  of  the  State  of  Louisiana.  The  rights 
of  life  and  personal  liberty  are  natural  rights  of  man.  *^  To  secure  these 
rights,"  says  the  Declaration  of  Independence,  ^^  governments  are  insti- 
tuted among  men,  deriving  their  just  powers  from  the  consent  of  the 
governed."  The  very  highest  duty  of  .the  states,  when  they  entered  into 
the  Union  under  the  Constitution,  was  to  protect  all  persons  within  their 
boundaries  in  the  enjoyment  of  these  **  unalienable  rights  with  which 
they  were  endowed  by  their  Creator."  Sovereignty,  for  this  purpose, 
rests  alone  with  the  states.  It  is  no  more  the  duty  or  within  the  power 
of  the  United  States  to  punish  for  a  conspiracy,  to  falsely  imprison,  or 
murder  within  a  state,  than  it  would  be  to  punish  for  false  imprisonment 
or  murder  itself. 

The  fourteenth  amendment  prohibits  a  state  from  depriving  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  but  this  adds 
nothing  to  the  rights  of  one  citizen  as  against  another.  It  simply  fur- 
nishes an  additional  guaranty  against  any  encroachment  by  the  states  upon 
the  fundamental  rights  which  belong  to  every  citizen  as  a  member  of 
society.  As  was  said  by  Mr.  Justice  Johnson,  in  Bank  of  Columbia  v. 
Okely^  4  Wheat.  244,  it  secures  *'  the  individual  from  the  arbitraiy  ex- 
ercise of  the  powers  of  government,  unrestrained  by  the  established 
principles  of  private  rights  and  distributive  justice."  These  counts  in 
the  indictment  do  not  call  for  the  exercise  of  any  of  the  powers  conferred 
by  this  provision  in  the  amendment. 

The  fourth  and  twelfth  counts  charge  the  intent  to  have  been  to  pre- 
vent and  hinder  the  citizens  named,  who  were  of  African  descent  and 
persons  of  color,  in  ^^the  free  exercise  and  enjoyment  of  their  several 
right  and  privilege  to  the  full  and  equal  benefit  of  all  laws  and  proceed- 
ings, then  and  there,  before  that  time  enacted,  or  ordained  by  the  said 
State  of  Louisiana  and  by  the  United  States ;  and  then  and  there,  at 
that  time,  being  in  force  in  the  said  State  and  District  of  Louisiana, 
aforesaid,  for  the  security  of  their  respective  persons  and  property,  then 
and  there,  at  that  time  enjoyed  at  and  within  said  State  and  District  of 
Louisiana  by  white  persons,  being  citizens  of  said  State  of  Louisiana  and 
the  United  States,  for  the  protection  of  the  persons  and  property  of  said 
white  citizens."  There  is  no  allegation  that  this  was  done  because  of  the 
race  or  color  of  the  persons  conspired  against.  When  stripped  of  its  ver- 
biage, the  case  as  presented  amounts  to  nothing  more  than  that  the  de- 
fendants conspired  to  prevent  certain  citizens  of  the  United  States,  being 
within  the  State  of  Louisiana,  from  enjoying  the  equal  protection  of  the 
laws  of  the  state  and  of  the  United  States. 

The  fourteenth  amendment  prohibits  a  state  from  denying  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws;  but  this  pro- 
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vision  does  not,  any  more  than  the  one  which  precedes  it,  and  which  we 
have  just  considered,  add  anything  to  the  rights  which  one  citizen  has 
under  the  Constitution  against  another.  The  equality  of  the  rights  of 
citizens  is  a  principle  of  republicanism.  Every  republican  government 
is  in  duty  bound  to  protect  all  its  citizens  in  the  enjoyment  of  this  prin* 
ciple,  if  within  its  power.  That  duty  was  originally  assumed  by  the 
states,  and  it  still  remains  there.  The  only  obligation  resting  upon  the 
United  States  is  to  see  that  the  states  do  not  deny  the  right.  This  the 
amendment  guarantees,  but  no  more.  The  power  of  the  national  govern- 
ment is  limited  to  the  enforcement  of  this  guaranty. 

No  question  arises  under  the  Civil  Rights  Act  of  April  9,  1866  (14 
Stats,  at  Large,  27),  which  is  intended  for  the  protection  of  citizens  of 
the  United  States  in  the  enjoyment  of  certain  rights,  without  discrimina- 
tion on  account  of  race,  color,  or  previous  condition  of  servitude,  because, 
as  has  already  been  stated,  it  is  nowhere  alleged  in  these  counts  that  the 
wrong  contemplated  against  the  rights  of  these  citizens  was  on  account  of 
their  race  or  color. 

Another  objection  is  made  to  these  counts  that  they  are  too  vague  and 
micertain.  This  will  be  considered  hereafter  in  connection  vnth  the  same 
objection  to  other  counts. 

The  sixth  and  fourteenth  counts  state  the  intent  of  the  defendants  to 
have  been  to  hinder  and  prevent  the  citizens  named,  being  of  African 
descent  and  colored,  ^'  in  the  free  exercise  and  enjoyment  of  their  several 
and  i-espective  right  and  privilege  to  vote  at  any  election  to  be  thereafter 
by  law  had  and  held  by  the  people  in  and  of  the  said  State  of  Louisiana, 
or  by  the  people  of  and  in  the  parish  of  Grant  aforesaid."  In  Minor  v. 
Happer^ett^  21  Wall.  178,  we  decided  that  the  Constitution  of  the  United 
States  has  not  conferred  the  right  of  suffrage  upon  any  one,  and  that  the 
United  States  have  no  voters  of  their  own  creation  in  the  states.  In  27. 
S.  V.  Reese^  just  decided,  we  hold  that  the  fifteenth  amendment  has  in- 
vested the  citizens  of  the  United  States  with  a  new  constitutional  right, 
which  is,  exemption  from  discrimination  in  the  exercise  of  the  elective 
franchise  on  'account  of  race,  color,  or  previous  condition  of  servitude. 
From  this  it  appears  that  the  right  of  suffrage  is  not  a  necessary  attri- 
bate  of  national  citizenship,  but  that  exemption  from  discrimination  in 
the  exercise  of  that  right  on  account  of  race,  &c.,  is.  The  right  to  vote 
in  the  states  comes  from  the  states,  but  the  right  of  exemption  from  the 
prohibited  discrimination  comes  from  the  United  States.  The  first  has 
not  been  granted  or  secured  by  the  Constitution  of  the  United  States,  but 
the  last  has  been. 

Inasmuch,  therefore,  as  it  does  not  appear  in  these  counts  that  the  in- 
tent of  the  defendants  was  to  prevent  these  parties  from  exercising  their 
right  to  vote  on  account  of  their  race,  &c.,  it  does  not  appear  that  it  was 
their  intent  to  interfere  with  any  right  granted  or  secured  by  the  Consti- 
tation  or  laws  of  the  United  States.  We  may  suspect  that  race  was  the 
cause  of  the  hostility,  but  it  is  not  so  averred.  This  is  material  to  a  de- 
scription of  the  substance  of  the  offence,  and  cannot  be  supplied  by  impli- 
cation. Everything  essential  must  be  charged  positively,  and  not  infer- 
entially.     The  defect  here  is  not  in  form  but  in  substance. 

The  seventh  and  fifteenth  counts  are  no  better  than   the  sixth   and 
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fourteenth.  The  intent  here  charged  is  to  put  the  parties  named  in  great 
fear  of  bodily  harm,  and  to  injure  and  oppress  them,  because,  being  and 
having  been  in  all  thines  qualified,  they  had  yoted  ^^  at  an  election  before 
that  time,  had  and  held  according  to  law  by  the  people  of  the  said  State 
of  Louisiana,  in  said  state,  to  wit :  on  the  4th  day  of  Noyember,  A.  D. 
1872,  and  at  diyers  other  elections  by  the  people  of  the  state,  also  before 
that  time  and  held  according  to  law.  There  is  nothing  to  show  that  the 
elections  yoted  at  were  any  other  than  state  elections,  or  that  the  con- 
spiracy was  formed  on  account  of  the  race  of  the  parties  against  whom 
the  conspirators  were  to  act.  The  chaise  as  made  is  really  of  nothing 
more  than  a  conspiracy  to  commit  a  breach  of  the  peace  within  a  state. 
Certainly  it  will  not  be  claimed  that  the  United  States  haye  the  power  or 
are  required  to  do  mere  police  duty  in  the  states.  If  a  state  cannot  pro- 
tect itself  against  domestic  yiolence,  the  United  States  may,  upon  the  call 
of  the  executiye,  when  the  legislature  cannot  be  conyened,  lend  their  as- 
sistance for  that  purpose.  This  is  a  guaranty  of  the  Constitution  (Art. 
4,  section  4),  but  it  applies  to  no  case  like  this. 

We  are,  therefore,  of  the  opinion  that  the  first,  second,  third,  fourth, 
sixth,  seyenth,  ninth,  tenth,  eleyenth,  twelfth,  fourteenth,  and  fifteenth 
counts  do  not  contain  charges  of  a  criminal  nature  made  indictable  under 
the  laws  of  the  United  States,  and  that  consequently  they  are  not  good 
and  sufficient  in  law.  They  ^o  not  show  that  it  was  the  intent  of  the  de- 
fendants, by  their  conspiracy,  to  hinder  or  preyent  the  enjoyment  of  any 
right  granted  or  secured  by  the  Constitution. 

We  come  now  to  consider  the  fifth  and  thirteenth  and  the  eighth  and 
sixteenth  counts,  which  may  be  brought  together  for  that  "purpose.  The 
intent  charged  in  the  fifth  and  thirteenth  is  '^  to  hinder  and  prevent  the 
parties  in  their  respectiye  free  exercise  and  enjoyment  of  the  rights,  priy- 
Ueges,  immunities,  and  protection  granted  and  secured  to  them  respeo- 
tiyely  as  citizens  of  the  United  States  and  as  citizens  of  said  State  of 
Louisiana,"  ^^  for  the  reason  that  they,  ....  being  then  and  there  citi- 
zens of  said  state  and  of  the  United  States,  were  persons  of  African  de- 
scent and  race,  and  persons  of  color,  and  not  white  citizens  •thereof,'*  and 
in  the  eighth  and  sixteenth,  to  hinder  and  prevent  them  *^  in  their  several 
and  respectiye  free  exercise  and  enjoyment  of  eyery,  each,  all,  and  singu- 
lar the  several  rights  and  privileges  granted  and  secured  to  them  by  the 
Constitution  and  laws  of  the  United  States."  The  same  general  statement 
of  the  rights  to  be  interfered  with  is  found  in  the  fiftii  and  thirteenth 
counts. 

According  to  the  view  we  take  of  these  counts  the  question  is  not 
whether  it  is  enough,  in  general,  to  describe  a  statutory  offence  in  the 
language  of  the  statute,  but  whether  the  offence  has  here  been  described 
at  all.  The  statute  provides  for  the  punishment  of  those  who  conspire 
*^to  injure,  oppress,  threaten,  or  intimidate  any  citizen,  with  intent  to 

f>reyent  or  hinder  his  free  exercise  and  enjoyment  of  any  rig^ht  or  priyi- 
ege  granted  or  secured  to  him  by  the  Constitution  or  laws  of  the  United 
S^tes."  These  counts  in  the  indictment  charge,  in  substance,  that  the 
intent  in  this  case  was  to  hinder  and  prevent  these  citizens  in  the  free 
exercise  and  enjoyment  of  '* every,  each,  all,  and  singular"  the  rights 
granted  them  by  the  Constitution,  &c.  There  is  no  specification  of  any 
particular  right.     The  language  is  broad  enough  to  coyer  all. 


M«7, 187ft.]  THE  AlCBRICAN  LAW  TIMES  BBP0RT8.  218 

YoLin.]  UxiTBD  Statm  v.  Cbuikshaitx.  [No.  5. 

In  criminal  cases,  prosecuted  under  the  laws  of  the  United  States,  the 
accused  has  the  constitutional  right  ^Vto  be  informed  of  the  nature  and 
cause  of  the  accusation/'  Amendment  6.  In  27.  S.  y.  MUls^  7  Pet.  142, 
this  was  construed  to  mean  that  the  indictment  must  set  forth  the 
offence  ^^  with  clearness  and  all  necessary  certainty,  to  apprise  the  accused 
of  the  crime  with  which  he  stands  charged ; "  and  in  U.  S.  y.  Oook^  17 
WaU,  174,  that  "  cYery  ingredient  of  which  the  offence  is  composed  must 
be  accurately  and  clearly  uleged."  It  is  an  elementary  principle  of  crim- 
inal }deading  that  where  the  definition  of  an  offence,  whether  it  be  at 
common  law  or  by  statute,  ^*  includes  generic  terms,  it  is  not  sufficient 
that  the  indictment  shall  charge  the  offence  in  the  same  generic  terms  as 
in  the  definitiofn,  but  it  must  state  the  species  —  it  must  descend  to  par- 
ticolars."  1  Arch.  Cr.  Pr.  &  PL  291.  The  object  of  the  indictment  is, 
fiist,  to  furnish  the  accused  with  such  a  description  of  the  charge  against 
him  as  will  enable  him  to  make  his  defence,  and  aYail  himself  of  his 
conviction  or  acquittal  for  protection  against  a  further  prosecution  for 
the  same  cause ;  and,  second,  to  inform  the  court  of  the  facts  allied,  so 
that  it  may  decide  whether  they  are  sufficient  in  law  to  support  a  couYio- 
tion,  if  one  should  be  had.  For  this,  facts  are  to  be  stated,  not  conclusions 
of  law  alone.  A  crime  is  made  up  of  acts  and  intent,  and  these  must  be 
set  forth  in  the  indictment,  with  reasonable  particularity  of  time,  place, 
and  circumstances. 

It  is  a  crime  to  steal  goods  and  chattels,  but  an  indictment  would  be 
bad  that  did  not  specify  with  some  decree  of  certainty  the  articles  stolen. 
This  because  the  accused  must  be  advised  of  the  essential  particulars  of 
the  charge  against  hii^,  and  the  court  must  be  able  to  decide  whether  the 
property  taken  was  such  as  was  the  subject  of  larceny.  So,  too,  it  is  in 
some  states  a  crime  for  two  or  more  persons  to  conspire  to  cheat  and  de- 
fraad  another  out  of  his  property,  but  it  has  been  held  that  an  indictment 
for  such  an  offence  must  contain  all^ations  setting  forth  the  means  pro- 
posed to  be  used  to  accomplish  the  purpose.  This,  because,  to  make  such 
a  porpose  criminal,  the  conspiracy  must  be  to  cheat  and  defraud  in  a  mode 
made  criminal  by  statute,  and  as  all  cheating  and  defrauding  has  not  been 
made  criminal,  it  is  necessary  for  the  indictment  to  state  the  means  pi^>* 
posed  in  order  that  the  court  may  see  that  thcY  are  in  fact  illegal.  State 
V.  Parker,  43  N.  H.  83  ;  State  y.  Keaeh,  40  Vt.  118  ;  Alderman  y.  7%e 
People,  4  Mich.  414 ;  State  y.  Roherte,  34  Maine,  82.  In  Maine  it  is 
an  offence  for  two  or  more  to  conspire  with  the  intent  unlawfully  and 
wickedly  to  commit  any  crime  punishable  by  imprisonment  in  the  state 
prison  (iShi^  y.  Boberte),  but  we  think  it  will  hardly  be  claimed  that  an 
indictment  would  be  good  under  this  statute,  which  charges  the  object  of 
the  conn)iracY  to  have  been  ^^  unlawfully  and  wickedly  to  commit  each, 
every,  aU  and  singular  the  crimes  punishable  by  imprisonment  in  the 
state  prison."  All  crimes  are  not  so  punishable.  Whether  a  particular 
crime  be  such  an  one  or  not  is  a  question  of  law.  The  accused  has,  there- 
fore, the  right  to  have  a  specification  of  the  charge  against  him  in  this 
respect,  in  order  that  he  may  decide  whether  he  should  present  his  defence 
by  motion  to  quash,  demurrer,  or  plea ;  and  the  court,  that  it  may  deter- 
mine whether  the  facts  vrill  sustain  the  indictment.  So  here,  the  crime  is 
made  to  consist  in  the  unlawful  combination  with  an  intent  to  prcYcnt 
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the  enjoyment  of  any  right  granted  or  secured  by  the  Constitation,  &a 
All  rights  are  not  so  granted  or  secured.  Whether  one  is  so  or  not  is  a 
question  of  law  to  be  decided  by  the  court,  not  the  prosecutor.  There- 
fore, the  indictment  should  state  the  particulars,  to  inform  the  court  as 
well  as  the  accused.  It  must  be  made  to  appear,  that  is  to  say,  appear 
from  the  indictment  without  going  further,  that  the  acts  charged  will,  if 
proven,  support  a  conviction  for  the  ofEence  alleged. 

But  it  is  needless  to  pursue  the  argument  further.  The  conclusion  is 
irresistible  that  these  counts  are  too  vague  and  general.  They  lack  the 
certainty  and  precision  required  by  the  established  rules  of  criminal  plead- 
ing. It  follows  that  they  are  not  good  and  sufficient  in  law.  They  are 
80  defective  that  no  judgment  of  conviction  should  be  pronounced  upon 
them. 

The  order  of  the  circuit  court  arresting  the  judgment  upon  the  verdict 
is,  therefore,  affirmed,  and  the  cause  remanded  with  instructions  to  dis- 
charge the  defendants. 


COURT  OF  APPEALS  OF  MARYLAND. 

(To  appear  in  42  Maryland.)  ' 

LIABILITY  FOE  IKJUBIES  OCCASIONED  BY  UNSKILPTTLNESS  OB  NEGLI- 
GENCE.—  GRAin'  OF  AUTHORITY  BY  LEGISLATTTRE  TO  RAILROAD 
COMPANY  TO  TUNNEL  THE  STREETS  OF  A  CITY,  MAY  BE  IMPLIED.  — 
DIFFERENCE  BETWEEN  PUBLIC  AND  PRIVATE  CORPORATIONS  IN  THEIR 
LIABILITY  FOR  INJURIES  CAUSED  BY  DOING  A  LAWFUL  ACT.  —  MEAS- 
URE OF  DAMAGES.  —  PROXIMATE  AND  REMOTE  CAUSE. 

BALTIMORE  AND  POTOMAC  RAILROAD  COMPANY  v.  REANEY. 

If  a  party  by  carelessness  in  making  an  excavation  in  his  own  ground  causes  the  fall 
of,  or  injury  to  a  house  erected  on  the  land  adjoining,  he  is  liable  in  damages  for  the 
injury. 

If  a  party  acting  under  lawful  authority  inflict  injury  in  the  manner  of  executing  the 
auuority,  as  by  unskilfulness  or  negligence,  he  is  liable  for  the  consequences. 

Authority  by  the  legislature  to  a  raikoad  company  to  tunnel  the  streets  of  a  city  may 
be  granted  by  implication. 

Damage  done  to  the  house  of  a  party  by  reason  of  the  excavation  of  a  street  by  a  rail- 
road company  made  under  lawful  authority,  is  not  damnum  absque  injuria^  and  he  may 
recover  therefor  without  showing  that  the  power  delegated  to  the  company  has  been 
illegally  or  negligently  exercised. 

Ab  against  a  municipal  government  in  the  careful  exercise  of  its  right  and  power  to 

grade,  change,  and  improve  a  street,  there  can  be  no  right  of  action  for  any  unavoida- 
le  injurv  done;  but  as  against  a  private  corporation  in  nowise  connected  with  the 
municipal  government,  obtaining  authority  to  use  the  streets  in  an  extraordinaiy  man- 
ner for  its  own  private  purposes  and  profit,  the  case  is  quite  different. 
As  against  such  party  the  owner  of  a  lot  of  ground  with  a  building  thereon,  bounding 
on  a  street,  is  entiUed  to  the  natural  support  which  the  bed  of  the  street  may  afford  to 
the  foundation  of  his  house.  And  notwithstanding  authority  may  have  been  obtained 
both  from  the  city  and  the  state  legislature,  to  make  the  extraordinary  use  of  the 
street,  yet  that  authority  must  be  exercised  at  the  peril  of  the  party  to  whom  it  is 
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delegated;  and  if  any  injury  accrues  to  private  property  in  the  exercise  of  the  power, 
the  party  producing  it  must  be  held  liable.  And  such  liability  arises  even  though  the 
injury  is  the  natural  or  inevitable  result  or  consequence  of  the  act  authorLeed  to  be 
done. 

The  owner  of  the  comer  house  binding  on  the  street  excavated,  being  entitled  to  such 
support  to  the  foundation  of  his  building  as  the  bed  of  the  street  afforded  before  it 
was  excavated,  if  the  adjoining  house  was  bound  to  the  corner  house,  and  was  law- 
fully dependent  upon  it  for  its  stability,  the  disturbance  of  the  natural  support  of  the 
comer  nouse  by  the  act  of  the  party  making  the  excavation,  whereby  injury  is  done 
to  the  adjoining  house,  furnishes  the  owner  of  the  latter  a  cause  of  action  tnat  entitled 
him  to  recover  for  such  injury. 

The  measure  of  damages  in  such  case  would  be  a  sum  that  would  compensate  the  plain- 
tiff for  the  injuries  done  to  his  particular  interest  in  the  premises. 

Whoever  does  a  wrongful  act  is  answerable  for  all  the  consequences  that  may  ensue  in 
the  ordinary  and  natural  course  of  events,  though  such  consequences  be  immediately 
and  directly  brought  about  by  intervening  causes,  if  those  intervening  causes  were  set 
in  motion  by  the  original  wrong-doer. 

Appeal  from  thS  court  of  common  pleas. 

The  facts  of  the  case  are  8u£Bciently  stated  in  the  opinion  of  the  court. 
The  first  exception  was  taken  by  the  defendants  to  the  granting  by  the 
oourt  below  of  the  second,  third,  and  fourth  prayers  of  the  plaintS.  The 
second  exception  was  taken  by  the  defendants  to  the  refusal  by  the  court 
to  grant  their  third  and  fifth  prayers.  The  verdict  and  judgment  being 
for  the  plaintiff,  the  defendants  appealed. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Miller,  Alyey,  and 
Robinson,  JJ. 

William  A.  Fisher  ^  Daniel  Clarke^  for  the  appellants. 

The  right  to  enter  the  city  of  Baltimore,  and  construct  its  raiboad 
within  the  limits  of  the  city,  was  conferred  by  the  le^slature  upon  the 
Baltimore  and  Potomac  R.  R.  Co.  under  its  chajrter,  and  the  amendments 
thereto.  Act  of  1853,  ch.  194,  sees.  12,  16,  22  ;  Act  of  1870,  ch.  80,  sec. 
7 ;  Tenn.  ^  Ma.  M.  R.  Co.  v.  AdamSy  3  Head,  597 ;  Mohawk  Bridge 
Company  v.  Utica  ^  Schenectady  R.  R.  Co.  6  Paige,  554 ;  Smith  v.  Selmer^ 
7  Barb.  416 ;  Mason  y.  Brooklyn  City  ^  New  Town  R.  R.  Co.  86 
lb.  374. 

The  legislature  had  the  power  to  authorize  the  building  of  the  Baltimore 
and  Potomac  Railroad  within  the  limits  of  the  city  of  Baltimore,  or  upon 
a  street  or  other  public  highway.  Tenn.  ^  Ala.  R,  R.  Co.  v.  Adams^ 
3  Head  R.  597 ;  Newbury  Turnpike  Co.  v.  Eastern  R.  R.  Co.  23  Pick. 
326 ;  Drake  v.  Hudson  River  R.  R.  Co.  7  Barb.  608 ;  4  B.  &.  A.  30 ; 
Philadelphia  ^  Trenton  R.  R.  Co.  6  Whart.  43  ;  Mercer  v.  Pittsburg^ 
Fort  Wayne  ^  Chicago  R.  R.  Co.  36  Penn.  St.  99 ;  Broadway  ^  Locust 
Point  Ferry  Co.  v.  Rankey,  31  Md.  349 ;  People  v.  Kerr,  37  Barb.  367. 

The  Mayor  and  City  Council  of  Baltimore  had  the  right  to  prescribe 
the  manner  in  which  the  Baltimore  and  Potomac  Railroad  Company  should 
construct  its  road  through  the  streets  of  the  city,  and  to  provide  for  the 
mode  of  building  it  in  a  tunnel  along  its  streets,  as  contained  in  the  or- 
dinance approved  May  29,  1869.  See  Charter  of  Baltimore  City,  City 
Code,  p.  12 ;  Baltimore  City  Code,  sec.  823 ;  Northern  Central  R.  R.  Co. 
V.  Mayor,  ^c.  of  Baltimore,  21  Md.  103. 

The  evidence  shows  that  the  city  of  Baltimore  acquired  title  to  Wilson 
Street,  when  the  same  was  excavated,  by  condemnation  for  public  use  as  a 
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street.  And  the  ^rant  of  the  use  of  its  streets  for  the  construction  of  a 
railroad  in  a  tunnel  was  a  proper  exercise  of  power  over  the  streets,  and  is 
authorized  as  a  public  use  to  which  the  street  may  be  applied  under  the 
title  acquired  by  condemnation.  The  grant,  made  by  the  ordinance,  con- 
ferred the  right  as  against  the  city,  vmich  otherwise  the  company  could 
have  only  acquired  by  condemnation.  Plant  v.  Long  Island  M.  M,  Co. 
10  Barb.  26;  Adams  v.  Washington  ^  Saratoga  JS.  E.  Co.  11  lb.  414; 
Chapman  y.  Albany  ^  Schenectady  R.  JS.  Co.  10  lb.  868 ;  Lexington  ^ 
Ohio  K  K  Co.  y.  AppUgaU,  8  Dana,  309 ;  6  English  R.  R.  Cases,  422 ; 
Porter  y.  North  Missouri  R.  JS.  Co.  88  Missouri,  128  ;  Murphy  y.  City  of 
Chicago,  29  Illinois,  279. 

But  if  any  doubt  could  exist  as  to  the  power  of  the  mayor  and  city 
council  to  pass  the  ordinance  approyed  May  29,  1869,  the  l^slatare  has 
ratified  the  ordinance,  and  the  power  exercised  by  the  mayor  and  city 
council.  State,  ex  reL  Mayor,  ^c.  of  Bolt.  y.  Kirkley,  29  Md.  86,  105; 
Mayor,  ^c.  of  Annapolis  y.  State,  80  lb.  112 ;  Act  of  1870,  di.  80,  sec  7. 

The  eyidence  showing  that  the  excayation  of  Wilson  Street  was  made 
under  the  power  conferred  by  the  legislature,  and  the  Mayor  and  City 
Council  of  Baltimore,  and  that  the  ordinance  required  the  excayation  of 
Wilson  Street,  the  plaintiflTs  second  prayer  improperly  declared  that  he 
was  entitled  to  recover  upon  the  facts  therein  set  forth. 

If  damage  ensue  to  adjoining  property  not  taken,  from  the  ftcercise  (^ 
power  conferred  by  competent  authority,  then  the  damage  is  damnum 
absque  injuria,  and  the  party  injured  cannot  recoyer  for  any  damage  sus- 
tained by  reason  of  the  exercise  of  the  power,  unless  it  can  be  shown  that 
the  power  has  been  illegally,  improperly,  or  n^ligently  exercised.  Dotig- 
lass  y.  Boonshorough  Turnpike  Modid  Co.  22  Md.  219 ;  Tyson  y.  Commis- 
sioners of  Baltimore  Co.  28  lb.  610;  Houck  y.  Waehter,  84  lb.  265; 
Corey  y.  Buffalo,  Coming  ^  New  York  R.  R.  Co.  28  Barb.  482 ;  Porter 
y.  North  Missouri  R.  R.  Co.  88  Missouri,  128  ;  G*  Connor  y.  Pittshurg,  6 
Harris,  189 ;  Oreen  y.  Borough  of  Reading,  9  Watts,  884 ;  Monongahela 
Nav.  Co.  y.  Cons,  6  Watts  &  Serg.  101 ;  Senry  y.  Pittsburg  ^  Alleghany 
Bridge  Co.  8  lb.  86 ;  Batch  y.  Vermont  Central  Railway,  25  Vermont, 
49 ;  New  York  ^  Erie  JS.  R.  Co.  y.  Young,  88  Penn.  St.  180 ;  Plant  v. 
Long  Island  R.  R.  Co.  10  Barb.  26. 

The  plaintiff's  third  prayer  is  objectionable,  because,  although  it  prop- 
erly places  the  right  to  recoyer  upon  the  fact  of  due  care  and  diligence  in 
the  manner  of  excayating  the  street  and  constructing  the  work,  yet  it  fails 
further  to  require  the  jury  to  find  that  the  excayation  of  Wilson  Street 
was  the  proximate  cause  of  the  injury,  and  does  not  submit  to  the  jury  to 
find  upon  the  facts  set  forth  in  tne  defendant's  third  and  fifth  prayers  as 
qualifying  the  plaintiff's  right  to  recoyer. 

There  was  eyidence  upon  which  to  predicate  the  third  and  fifth 
prayers. 

It  is  well  settled  that  a  party  is  not  liable  in  damages  for  an  act  which 
is  not  the  direct,  immediate,  and  proximate  cause  of  the  damages  sustained. 
8  Parsons  on  Contracts,  page  177,  sec.  6. 

The  reason  of  the  rule  is  plain,  that  if  eyery  one  were  answerable  for 
aU  the  consequences  of  his  acts,  no  one  could  tell  what  his  liabilities  at 
any  moment  might  be. 
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In  the  case  of  In9uranee  Co.  v.  Tweedy  7  Wallace,  44,  the  'supreme 
ooart  of  the  United  States  say,  *^  The  immediate  cause  of  an  act  is  that 
which  happens  without  any  intervening  power  to  stand  as  the  cause  of  the 
injuiy  complained  of."  Another  test  is,  ^^  that  a  party  shall  be  held  liable 
for  those  consequences  which  might  have  been  foreseen  and  expected  as 
the  result  of  the  act,  but  not  for  those  which  he  could  not  have  foreseen 
or  expected  as  the  result  of  the  act."  Again,  another  inquiry  bearing  on 
the  question  whether  the  cause  of  damage  was  proximate  or  remote,  is 
this,  "  Did  the  cause  alleged  produce  its  effect  witnout  another  cause  inter- 
vening, or  was  it  made  operative  only  through  and  by  means  of  this  inter- 
vening cause  ?  "     Parsons  on  Contracts,  p.  180. 

If  the  &ctB  set  forth  in  the  third  and  fifth  prayers  of  the  defendants 
were  found  to  be  true  by  the  jury,  then  the  acts  of  the  defendants  were 
not  the  proximate  cause  of  the  damage  sustained,  and  the  plaintiff  was 
not  entitled  to  recover  for  any  damage  under  the  first  count.  PenntyU 
vama  B.  jB.  Co.  v.  JBTerr,  62  Penn.  St.  364 ;  Byan  v.  New  York  Central 
K  R.  Co.  85  N.  Y.  R.  210 ;  2  Greenl.  Ev.  sec.  256 ;  Innurance  Co.  v. 
Tweedy  supra. 

In  this  case  the  defendants  excavated  the  street  at  a  distance  of  nearly 
forty  feet  from  the  plaintiff's  house.  All  the  witnesses  testified  that  the 
excavation  alone^  made  at  this  distance  from  the  plaintiff's  house,  would 
have  caused  no  injury  to  the  same.  The  excavation,  without  some  inter^ 
vming  cause,  would  not  have  produced  any  damage.  These  intervening 
causes  were  several.  The  testimony  further  showed  that  if  there  had 
been  no  house  on  the  comer,  the  excavation  would  not  have  caused  any 
injury  to  the  plaintiff's  house.  The  testimony  further  showed  that  the 
plaintiff's  house  would  not  have  cracked  or  inclined  out  of  a  plumb  line, 
unless  the  adjoining  house  first  settled  or  inclined  from  a  plumb  line. 

Even  this  settling  or  inclination  from  a  plumb  line  of  the  corner  house 
would  not  have  produced  any  injury  to  the  plaintiff* %  house,  but  for  the 
further  fact  that  the  houses  were  improperly  joined  or  fastened  together 
when  constructed.  This  latter  fact  caused  the  corner  house  to  have  an 
intervening  power  for  injury  to  the  plaintiff's  house,  which  it  would  not 
have  possessed  had  the  two  houses  been  properly  constructed,  according  to 
the  t^timony,  i.  e.,  the  comer  house  not  attached  to  the  other  houses  by  a 
peculiar  mode  of  construction  which  would  cause  all  four  houses  to  settle 
together. 

The  defendants  should  not  be  held  liable  for  damages  resulting  along 
the  entire  row  of  houses  from  an  improper  mode  of  constraction,  which 
was  unknown  to  them,  and  which  they  could  not  guard  against.  They 
should  only  be  liable,  ]t  at  all,  for  injuries  resulting  directly,  and  as  the 
natural  consequence  of  the  excavation. 

(George  C.  mdund  ^  William  A.  Stewart,  for  the  appellee. 

The  plaintiff's  second  prayer  was  properly  granted  ;  it  was  based  upon 
the  thi]^  section  of  the  ordinance  approved  29th  May,  1869,  above  re- 
ferred to,  which  among  other  things  contains  the  following :  *^  The  tunnel 
or  tunnels  mentioned  and  provided  for  in  the  preceding  section  shall  be 
80  constructed  and  arched  as  to  leave  uninjured  and  secure  the  streets 
under  which  said  tunnels  shall  be  made ;  and  if  in  constructing  the  said 
lailroad  across  or  nnder  any  of  the  streets  or  alleys  mentioned  in  this  ordi- 
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nanpe  it*  shall  become  necessary  to  take  up  any  pavement  on  said  streets, 
or  excavate  the  same,  then,  and  in  that  event,  the  said  Baltimore  and 
Potomac  Railroad  Company  shall  restore  the  snrface  of  said  streets  to  the 
same'  condition  in  which  they  were  before,"  &c.,  &c. 

This  ordinance,  it  is  admitted,  was  applied  for  and  accepted  by  the 
company.  If  it  granted  rights  to  the  company,  surely  the  company  are 
boand  by  the  limitations  which  it  prescribes.  The  rights  can  only  be 
exercised  subject  to  the  limitations.  In  granting  to  the  company  the  right 
to  take  up  the  pavement  on  any  street,  or  excavate  the  same,  it  prescribes 
and  limits  the  event  in  which  it  may  be  exercised,  to  wit :  ^^  if  it  shall  be- 
come necessary. "^^  Can  it  then  be  doubted  that  this  necessity  must  exist 
before  the  right  to  excavate  can  arise  ?  Otherwise  of  what  avail  is  the 
ordinance  ?  Can  the  company  claim  rights  under  it,  and  yet  repudiate 
all  of  its  restrictions?  Indeed  the  defendants,  by  their  first  and  second 
prayers  (granted  by  the  court),  admit  the  necessity  of  excavation  to  be  an 
element  of  their  case,  and  assume  the  burden  of  proving  it.  These  prayers 
of  the  defendants  assume  equally  with  the  plaintiff  (to  which  exception 
is  taken),  that  the  defendants  were  liable,  unless  the  evidence  showed  that 
the  excavation  was  necessary.  The  defendants  cannot  therefore  be  heard 
to  complain  of  the  court's  action  in  granting  the  plaintiff's  second  prayer, 
as  it  simply  affirms  what  is  affirmed  by  their  own  prayers,  whi<^  were 
granted. 

But  special  exception  is  taken  to  the  granting  of  the  plaintiff's  second 
prayer,  *^  for  the  reason  that  there  was  no  evidence  in  the  cau^  that  the 
defendants  unnecessarily  took  up  the  pavement  of  Wilson  Street  and  exca- 
vated the  same."  By  this,  of  course,  it  must  be  meant,  not  that  evidence 
upon  this  point  was  offered  by  neither  party,  but  that  no  evidence  of  the 
sort  was  offered  by  the  plaintiff.  The  record  states  that  ^'  the  defendants 
further  offered  evidence,  tending  to  show  that  it  was  necessary  to  excavate 
Wilson  Street,  at  and  near  Madison  Avenue,  in  the  manner  and  to  the 
depth  to  which  the  excavation  was  carried." 

Now  as  the  right  to  excavate  depended  in  this  case,  according  to  the 
plain  meaning  of  the  language  of  tne  ordinance,  upon  the  necessity  for 
excavation,  the  burden  of  proving  the  necessity  was  upon  the  company. 
The  question  therefore,  upon  this  appeal,  is  not  the  one  which  has  been 
frequently  decided  by  this  court,  as  to  whether  a  prayer  was  properly 
granted  which  was  unsupported  by  any  evidence.  In  fact  the  record 
shows  there  was  evidence  offered  by  the  defendants,  but  the  question  is 
whether  a  prayer  presented  to  the  court  bv  the  plaintiff,  and  predicated 
upon  such  facts,  must  be  rejected,  merely  because  all  the  evidence  with 
regard  to  those  facts  was  offered  by  the  defendants  —  the  burden  of  'proof 
being  upon  them  ?  drove  v.  Brien^  1  Md.  411 ;  Charleston  Ins.  Co.  v. 
Comer,  2  Gill,  426. 

The  plaintiff's  fourth  prayer  regards  the  nature  of  his  title  to  the  prop- 
erty injured,  as  the  lessee  for  a  term  of  ninety-nine  years,  renewable  for- 
ever, and  correctly  states  the  rule  of  damages.  The  jury  are  directed  ^'by 
their  verdict  to  give  the  plaintiff  such  sum  as  will  compensate  him  for  the 
injuries  done  to  his  said  interest  in  said  house."  What  other  rule  of  dam- 
ages could  be  properly  prescribed  by  the  court  ?  See  Sedgwick  on  Dam- 
s^es,  149 ;  Todd  v.  tfa4:kson,  2  Dutcher  (N.  J«),  525 ;  IhUro  v.  Wilson^  4 
Ohio  St.  101. 
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The  third  and  fifth  prayers  of  the  defendants  were  properly  refused. 
The  effort  to  apply  the  maxim,  *^  In  jure  nan  remota  cdusa^  Bed  proadma 
9pectatur^^^  has  given  rise  to  mach  refined  and  subtle  discussion ;  but 
among  the  many  cases  which  have  been  decided^  none  can  be  found  in 
which  the  alleged  cause  of  injury  has  been  held  to  be  too  remote,  which  is 
at  all  analogous  to  this.  American  Law  Review  for  January,  1870,  p. 
201,  &c. 

In  this  case  the  proof  shows  the  house  of  the  plaintiff  to  have  been  so 
compactly  attached  to  the  corner  house,  that  it  was  physically  impossible 
for  the  walls  of  the  one  house  to  be  thrown  out  of  a  plumb  line  without 
similarly  affecting  the  other.  If  then  the  defendants,  by  their  negligence, 
caused  the  foundation  walls  of  the  corner  house  to  sink,  the  connection 
between  their  tortious  act  and  the  injury  nlone  to  the  walls  of  the  plain* 
tiff's  house  was  not  uncertain,  vague,  or  indeterminate,  or  dependent 
upon  some  intermediate  thing  of  an  uncertain,  vague,  or  indeterminate 
character ;  but  the  connection  between  the  cause  and  the  effect — between 
the  injury  done  to  the  comer  house  and  to  the  plaintiff's  bouse  —  was  cer- 
tain  and  necessary.  And  the  certainty  and  necessity  of  this  connection 
was  so  obvious  that  the  injury  to  the  plaintiff's  house  consequent  upon  the 
injury  to  the  corner  house  could  not  have  been  perceived  in  advance,  not 
as  a  thing  which  might  happen,  but  as  a  thing  which  mtist  happen  inevi- 
tably. Marble  v.  City  of  Worcester^  4  Gray,  412;  Davis  v.  U-arrett^  6 
Bingh.  716 ;  Metallic  Compression  Casting  Co.  v.  Fitchburg  Railroad  Co. 
109  Mass.  277 ;  Tisdale  v.  Inhabitants  of  Norton,  8  Mete.  388 ;  Siordet 
V.  Sail,  4  Bingh.  607  ;  Powell  v.  Deveny,  3  Cush.  300  ;  IngaUs  v.  Bills, 
9  Mete.  1 ;  Peters  v.  Warren  Ins.  Co.  14  Peters,  108,  109,  110 ;  lAvie  v. 
Janson,  12  East,  648 ;  Montoya  v.  London  Assurance  Co.  6  Exch.  451 ; 
Nelson  v.  Suffolk  Ins.  Co.  8  Cush.  477  ;  Montgomery  v.  Firemen^s  Ins. 
Co.  16  B.  Monroe,  440 ;  Pennsylvania  R.  R.  Co.  v.  Kerr,  62  Penn.  St. 
364. 

The  city  of  Baltimore  had  no  authority,  under  the  general  power  vested 
in  it,  over  streets,  to  pass  the  ordinance  providing  for  the  construction  of 
the  tunnel.  People^ s  Railroad  v.  Memphis  Railroad,  10  Wallace,  51, 52 ; 
Davis  V.  Mayor,  ^c.  of  New  York,  14  N.  Y.  506,  515-617 ;  State  of  New 
York  V.  Mayor,  ^c.  of  City  of  N.  Y.  3  Duer,  119,  130,  144, 145  ;  Milhau 
V.  Sharp,  27  N.  Y.  611,  618,  621 ;  Philadelphia  f  Trenton  R.  R.  Co.  6 
Wharton,  25,  44,  45  ;  Commonwealth  v.  Urie  ^  North  Fast  R.  R.  Co.  27 
Penn.  St.  351. 

The  Act  of  1853,  ch.  194,  did  not  authorize  the  city  to  enact  the  ordi- 
nance. And  the  Act  of  1870,  ch.  80,  did  not  operate  as  a  ratification  of 
the  ordinance,  because  no  terms  of  ratification,  or  purpose  to  ratify,  appear 
in  the  act.  Morris  J*  Essex  R.  R.  Co.  v.  City  of  Newark,  2  Stock.  (N. 
J.)  352,  856,  363,  368,  369 ;  State,  ex  rel.  Mayor,  ^c.  of  Bolt.  v.  Krkley 
et  al.  29  Md.  85. 

In  fact  the  ordinance,  which  does  not  in  terms  make  its  validity  depend 
on  subsequent  ratification  by  the  legislature,  cannot  be  ratified.  Cooley 
on  Const.  Lim.  369,  373,  Ac. ;  State  v.  City  of  Newark,  3  Dutch.  196, 
197 ;  Schenley  et  ux,  v.  The  Commonwealth,  86  Penn.  St.  57. 

The  defendants  are  liable  for  the  kind  of  damase  done  to  the  property 
of  the  plaintiff,  even  if  the  ordinance  be  valid,  and  even  if  there  were  no 
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Diligence  in  doing  the  work.  18  Wallace,  166-180.  This  case  censures 
the  extremes  to  Which  manycourts  have  gone  in  applying  the  doctrine  of 
damnum  absque  ivQuria,  Fletcher  y.  AtAum  ^  Syracuse  Railroad  Co. 
25  Wend.  462 ;  Protzman  v.  Indianapolis  ^  Oineinnati  B.  It.  9  Ind.  467 ; 
Evansville  ^  Orawfordsvilie  Railroad  Co.  t.  Lick^  9  Ind.  438;  South 
Carolina  Railroad  Co.  v.  Steiner^  44  Georgia^  546. 

Alyey,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  instituted  by  the  appellee,  the  plaintiff 
below,  to  recover  of  the  appellants  for  injuries  alleged  to  have  been  done 
to  his  house,  by  reason  of  the  construction  of  a  railroad  tunnel  by  the  ap- 
pellants, under  the  bed  of  Wilson  Street,  in  the  city  of  Baltimore. 

The  bouse  alleged  to  have  been  injured  is  situated  on  the  southwest 
side  of  Madison  Avenue,  and  adjoins  the  house  on  the  comer  of  that  ave- 
nue and  Wilson  Street,  and  stands  twenty-four  feet  and  four  inches  north- 
west of  Wilson  Street ;  the  two  houses  being  joined  tc^ther  by  iron  gird- 
ers and  other  secure  fastenings.  These  two  houses,  and  two  others,  form- 
ing a  row  of  four,  were  built  by  Ogle,  the  party  from  whom  the  appellee 
sub-leased ;  and  at  the  time  they  were  built  their  proprietor  had  no  notice, 
nor  reason  to  suppose,  that  Wilson  Street  had  been,  or  would  be,  dedicated 
to  the  use  of  a  lailroad  tunnel. 

The  injury  alleged  to  have  been  done  to  the  house,  by  the  excavation  of 
the  street  and  the  construction  of  the  tunnel,  was  the  weakening  of  the 
foundation,  causing  the  walls  to  crack,  and  a  settling  out  of  plumb  line. 

Exception  was  taken  at  the  trial  below,  by  the  appellants,  to  the  grant- 
ing of  the  second,  third,  and  fourth  prayers  offered  by  the  appellee,  and  to 
the  refusal  to  grant  the  third  and  mth  prayers  offered  by  me  appellants. 
It  is  on  these  prayers  that  the  questions  arise  to  be  decided  upon  tins 
appeal. 

1.  By  granting  the  appellee's  second  prayer,  the  jury  were  instructed, 
that  if  they  believed  from  the  evidence  the  appellants,  in  constructing  the 
tunnel  under  Wilson  Street,  near  the  appellee  s  house,  unnecessarily  took 
up  the  pavement  of  said  street,  and  excavated  the  same  for  the  purpose  of 
constructing  the  tunnel,  and,  by  means  of  such  excavation,  damaged  the 
appellee's  house,  by  weakening  its  foundation  and  walls,  and  causing 
them  to  crack  and  break,  then  the  appellee  was  entitled  to  recover. 

To  this  instruction  the  appellants  urge  several  objections.  They  insist 
that  it  is  erroneous,  because  it  entirely  leaves  out  of  consideration  the  au- 
thority under  w;hich  they  were  acting  in  constructing  the  tunnel,  and  also 
omits  all  question  of  negligence  in  excavating  the  street,  but  makes  the 
right  to  recover  depend  upon  the  fact,  whether  the  appellants  unneces- 
sarily took  up  the  pavement  of  the  street,  and  excavated  the  same ;  thus 
making  the  liabiliiy  of  the  appellants  to  depend  on  the  necessity  of  doing 
an  act  which  was  authorized  to  be  done  by  competent  public  authority. 
The  instruction  was  also  specially  excepted  to,  upon  the  ground  that  there 
was  no  evidence  in  the  cause  from  which  the  jury  could  fijad  that  the  pave- 
ment of  Wilson  Street  had  been  unnecessarily  taken  up,  in  making  the 
excavation  for  the  tunnel. 

With  respect  to  the  question  whether  the  pavement  was  unnecessarily 
taken  up  and  the  street  excavated,  the  ordinance  of  the  city  provided  that 
**  the  tunnel  or  tunnels  mentioned  and  provided  for  in  the  preceding  sec- 


IfAj,  187ft.]  THE  AMERICAN  LAW  TIBCBS  BEFOBTS.  221 

Yd.  m.]  Baltim OK>  AKD  PoTOXAO  Baiixoad  Co.  v.  Bsahbt.  [No.  5. 

tion  shall  be  so  coiiBtracted  and  arched  as  to  leave  uninjured  and  aecare 
the  streets  under  which  said  tunnels  shall  be  made ;  and  if  in  constructing 
the  said  railroad  across  or  under  any  of  the  streets  or  alleys  mentioned  in 
this  ordinance  it  shall  become  necessary  to  take  up  any  pavement  on  said 
streets,  or  excavate  the  same,  then,  and  in  that  event,'*  the  appellants 
should  restore  the  surface  of  the  streets  to  the  same  condition  in  which 
they  were  before.  Upon  a  proper  construction  of  this  ordinance,  it  is 
very  questionable  whether  the  liability  of  the  appellants  could  be  made  to 
depend  upon  the  degree  of  necessity  that  might  exist  for  taking  up  the 
pavement  and  excavating  the  street  in  making  the  tunnel.  Who  is  to 
determine  the  question  of  necessity,  or  the  degree  of  necessity,  that  would 
justify  the  removal  of  the  pavement,  and  the  making  the  excavation,  if 
not  the  appellants,  to  whom  the  authority  was  given  so  to  construct  their 
tonnel  ?  But  without  deddine  this  question,  we  are  clearly  of  opinion, 
upon  a  careful  examination  of  me  record,  that  there  was  no  evidence  upon 
which  the  jury  could  have  found  that  there  was  no  necessity  for  the  re- 
moval of  the  pavement  and  the  excavation  of  the  street,  llie  only  evi- 
dence upon  the  subject  was  that  offered  by  the  appellants,  which  was  to 
the  effect  that  no  proper  care  or  precaution  had  been  omitted  in  the  con- 
struction of  the  tunnel  at  the  particular  point,  purposely  to  avoid  all  in- 
jury to  the  houses  mentioned.  Indeed,  the  counsel  for  the  appellee  do 
not  pretend  that  they  offered  any  evidence  whatever  upon  the  subject,  but 
they  insist  that,  inasmuch  as  the  appellants  offered  affirmative  proof  of 
the  fact  that  all  due  care  was  taken,  it  was  competent  for  the  jury  not 
only  to  discredit  or  disbelieve  the  witnesses,  but  to  find  a  different  or  a 
reverse  state  of  facts  from  that  testified  to  by  them,  and  that  without  anj 
other  evidence  upon  which  to  base  such  finding.  The  evidence  upon  this 
subject  was  all  one  way ;  and  to  infer  that  the  pavement  was  unnecessarily 
removed  from  the  simple  fact  that  witnesses  had  testified  that  all  proper 
care  had  been  observed  in  executing  the  work,  is  a  mode  of  reaching  con- 
clusions that  cannot  be  indulged.  It  was  the  privilege  of  the  ^ury  to  refuse 
credit  to  the  appellants'  witnesses  ;  but  while  they  might  think  proper  to 
discard  the  testimony  given  by  those  witnesses,  they  could  have  no  right 
to  conclude  as  to  a  state  of  facts,  to  support  which  there  was  no  evidence 
before  them.  Nor  can  we  presume,  for  a  moment^  that  the  jury  did  so 
conclude  ;  but,  on  the  contrary,  we  should  rather  presume  that  they  were 
governed  by  the  unimpeached  and  uncontradicted  evidence  in  the  cause. 

But  with  respect  to  the  other  objections  to  the  instruction,  that  of 
ignoring  reference  to  the  authority  under  which  the  appellants  were  act- 
ing, and  omitting  all  question  of  negligence  in  making  the  excavation  for 
the  tunnel,  they  present  the  question,  whether  the  omissions  in  tho^  par- 
ticnkrs  deprived  the  appellants  of  any  valid  defence  to  the  appellee's  claim 
to  recover. 

If  there  had  been  negligence  in  the  execution  of  the  work,  resulting  in 
the  injury  complained  of,  then,  it  is  clear,  the  appellants  would  be  liable  ; 
for  the  principle  is  well  settled,  tiiat  if  a  party,  by  carelessness  in  making 
an  excavation  in  his  own  ground,  causes  the  fall  of,  or  injury  to,  a  house 
erected  on  the  land  adjoining,  he  is  liable  in  damages  for  the  injury. 
Dodd  V.  Bolme,  1  Ad.  &  Ell.  493 ;  Wyatt  v.  ffarrison,  8  B.  &  Adol.  876 ; 
Eumphrie$  v.  Brogdany  12  Q.  B.  789.    Or,  if  a  party  acting  under  law- 
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ful  authority  inflict  injary,  in  the  manner  of  executing  the  authority,  as 
by  unskilf alness  or  negligence,  he  is  liable  for  the  consequences.  Leader 
V.  Moxon^  8  Wilson,  461 ;  Jones  v.  Bird,  5  B.  &  A.  887 ;  Lawrenee  v. 
Great  North  Railroad  Co,  16  Q.  B.  653  ;  Manly  v.  St  Helen's  Canal  ^ 
Railroad  Co.  2  H.  &  N.  840 ;  Add.  on  Torts,  727. 

In  answer  to  the  objection  by  the  appellants  to  the  instruction,  that  it 
omitted  all  reference  to  the  authority  under  which  the  tunnel  was  made, 
it  is  contended  by  the  counsel  of  the  appellee  that  there  was  really  no 
proper  authority  in  the  appellants  to  construct  the  tunnel  under  the  streets 
of  the  city  ;  and  if  they  were  right  in  this  position,  it  would  follow  as  a 
matter  of  course  that  the  appellants  could  haye  no  legal  justification  for 
any  injury  that  may  haye  resulted  from  the  construction  of  that  work. 
But  we  are  of  opinion  that  the  appellants  had  ample  authority  to  tunnel 
the  streets,  deriyed  both  fi'om  the  city  and  state  legislature.  The  appel- 
lants* original  charter  of  1853,  chapter  194,  manifestly  did  not  contem- 
plate the  use  of  the  streets  of  the  city  for  the  purposes  of  a  tunnel ;  but 
the  mayor  and  city  council,  by  ordinance  of  the  29th  of  May,  1869, 
authorized  such  use,  as  far  as  they  were  competent,  and  .prescribed  the 
manner  of  its  exercise.  Whether  the  mayor  and  city  council  were  compe- 
tent to  confer  any  such  power  in  the  use  of  the  streets  is  a  question  that 
need  not  now  be  decided  ;  as  the  legislature,  by  the  Act  of  1870,  chapter 
80,  sanctioned  and  ratified  the  authority  giyen  by  the  city  ordinance.  It 
is  true,  this  latter  Act  of  1870,  being  an  amendment  of  the  appellants' 
original  charter,  contains  no  express  terms  of  ratification,  but  the  terms 
used  in  the  7th  section  are  equiyalent  to  terms  of  express  ratification. 
The  authority  giyen  by  the  city  to  make  the  tunnel  is  recognized,  and 
there  is  power  giyen  to  charge  additional  freights  and  tolls  for  its  use. 
This  is  a  clear  ratification,  or  grant  of  authority,  at  least  by  implication  ; 
and  it  is  settled  that  such  authority  may  be  granted  by  implication. 
Springfield  y.  Conn.  Railroad  Co,  4  Cush.  63. 

The  appellants  haying  authority  to  construct  the  tunnel,  they  contend 
that  any  damage  that  the  appellee  may  haye  suffered  to  his  house,  by  rea- 
son of  the  excayation  of  the  street,  is  damnum  absque  injuria^  and  that  no 
right  of  recoyery  exists  unless  it  be  shown  that  the  power  delegated  to  the 
appellants  has  been  illegally  or  negligently  exercised.  To  this,  howeyer, 
we  do  not  assent. 

In  this  case  the  jury  haye  found  that  the  property  of  the  appellee  has 
been  damaged  to  the  extent  of  three  thousand  dollars  ;  and  it  would  be  a 
reproach  to  the  law  if  the  courts  were  required  to  determine  that  it  was  a 
case  of  damnum  absque  injuria,  and  that  there  was  no  redress  for  such  a 
wrong,  There  is  no  reason  why  the  appellee  should  be  required  to  bear 
such  a  loss ;  it  not  being  for  any  municipal  benefit,  but  for  the  benefit  of 
a  priyate  railroad  corporation,  with  which  he  is  no  more  concerned  than 
any  other  individual  of  the  state.  If  he  could  be  required  to  bear  this 
loss  of  three  thousand  dollars,  he  could  and  would  be  required  to  bear  the 
loss,  if  it  were  to  the  full  extent  of  the  yalue  of  his  property  ;  and  thus  a 
party  might  haye  his  house  utterly  destroyed,  and  yet  be  without  a  rem- 
edy to  obtain  redress.  Such  is  not  the  state  of  the  law,  as  applicable  to  a 
case  like  the  present. 

As  against  the  municinalgoyemment,  in  the  careful  exercise  of  its  right 
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and  power  to  grade,  change,  and  improve  the  street,  there  coald  be  no 
cause  of  action  for  any  unavoidable  injury  done  ;  but  as  against  the  appel- 
lants, a  private  corporation  in  nowise  connected  with  the  municipal  gov- 
ernment, obtaining  authority  to  use  the  streets  in  an  extraordinary  man- 
ner, for  its  own  private  purposes  and  profit,  the  case  is  quite  difEerent.  As 
against  such  party,  the  owner  of  a  plot  of  ground,  with  a  building  there- 
on, bounding  on  a  street,  is  entitled  to  the  natural  support  which  the  bed 
of  the  street  may  afford  to  the  foundation  of  his  house.  And  notwith- 
standing authority  may  have  been  obtained  both  from  the  city  and  state 
legislature  to  make  the  extraordinary  use  of  the  street,  yet  that  authority 
must  be  exercised  at  the  peril  of  the  party  to  whom  it  is  delegated ;  and 
if  any  injury  accrues  to  private  property  in  the  exercise  of  the  power,  the 
party  producing  it  must  be  held  liable.  If,  as  we  have  seen,  the  injury 
be  produced  by  the  careless  or  negligent  exercise  of  the  authority,  then 
there  can  be  no  question  of  the  liability  ;  but  if  due  care  be  exercised,  and 
the  injury  is  the  natural  or  inevitable  result  or  consequence  of  the  doing 
the  act  authorized  to  be  done,  then,  in  a  case  like  the  present,  the  party 
doing  the  act  and  producing  the  injury  must  indemnify  the  sufferer. 
That  there  was  no  negligence  or  want  of  care  in  doing  the  work  is  no 
answer  in  a  case  like  this.  If  the  injury  was  the  inevitable  result  of  mak- 
ing the  tunnel,  then  to  the  extent  that  the  appellee's  property  was  actu- 
ally injured,  it  was  substantially  taken  for  the  use  of  the  appellants'  road, 
and,  of  course,  should  be  paid  for.  It  is  not  to  be  assumed  that  either  the 
city  authorities  or  the  legislature  of  the  state  intended  that  the  author- 
ity delegated  by  them  should  be  exercised  irrespective  of  the  rights  of 
private  property ;  and  if  it  were  clear  that  they  did  so  intend,  it  is  far 
from  being  certain  that  such  a  purpose  could  be  accomplished.  Gardner 
V.  Village  of  Newburg^  2  Johns.  Ch.  162 ;  Eator^  v.  Boston^  Concord  ^ 
Montreal  Railroad  Co.  51  N.  H.  504 ;  Pumpelly  v.  Q-reen  Bay  Co,  18 
Wall.  166. 

That  the  excavation  of  the  street  for  the  tunnel  was  lawful,  and  done 
in  a  lawful  manner  at  the  time,  can  constitute  no  defence  to  this  action,  if 
damages  actually  resulted  from  the  work.  There  are  many  cases  in  which 
an  act  may  be  perfectly  lawful  in  itself,  and  will  continue  to  be  so,  until 
damage  has  been  done  to  the  property  or  person  of  another ;  but  from  the 
moment  such  damage  arises  tne  act  becomes  unlawful,  and  an  action  is 
maintainable  for  the  injury.  This  is  the  case  where  a  man  sinks  mines 
and  makes  excavations  in  his  own  land,  doing  no  damage  in  the  first  in- 
stance to  his  neighbor,  but  subsequently  causing  his  neighbor's  land  or  his 
house  to  slide  down  into  the  excavation.  Bonomi  v.  Backhouse^  Ell.,  Bl. 
&  Ell.  662 ;  Smith  v.  Thackerah,  L.  R.  1  C.  P.  564 ;  Add.  on  Torts,  9. 

The  case  of  Bonomi  v.  Backhouse^  just  referred  to,  was  an  action  for 
injuries  to  the  plaintiff's  house,  suffered  by  reason  of  the  working  of 
neighboring  mines  by  the  defendant.  It  was  not  found  that  there  was 
any  negligence  or  improper  working  of  the  mines  under  the  plaintiff's 
premises,  or  under  the  land  immediately  contiguous  thereto,  nor  that  any 
part  of  the  damage  to  the  plaintiff's  property  arose  from  such  working ; 
but  that  the  damage  arose  solely  by  the  defendant's  working  the  mines  in 
other  lands  not  contiguous  to  the  plaintiff's  premises,  at  a  distance  of  280 
yards  from  them ;  the  earth  intervening  between  the  place  worked  and 
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the  foundation  of  the  house  fi^radually  giving  way,  and  finally  the  effect 
reached  the  foundation  of  the  house,  and  caused  the  injury  thereto.  The 
plaintiff  was  held  to  be  entitled  to  recover,  upon  the  fullest  and  most  care- 
lul  consideration,  the  case  being  finally  decided  in  the  exchequer  chamber. 
And  Mr.  Justice  Willes,  in  deUyering  the  final  judgment  of  the  court, 
said :  ^*  The  question  in  this  case  depends  upon  what  is  the  character  of 
the  right ;  viz.,  whether  the  support  must  be  afforded  by  the  neighboring 
soil  itself,  or  such  a  portion  of  it  as  would  be  beyond  all  question  sufficient 
for  present  and  future  support,  or  whether  it  is  competent  for  the  owner 
to  abstract  the  minerals  without  liability  to  an  action  unless  and  until 
actual  damage  is  thereby  caused  to  his  neighbor.  The  most  ordinary  case 
of  withdrawal  of  support  is  in  town  property,  where  persons  buy  small 
pieces  of  land,  frequently  by  the  yard  or  foot,  and  occupy  the  whole  of  it 
with  buildings.  Tney  generally  excavate  for  cellars,  and  in  all  cases  make 
foundations  ;  and,  in  lieu  of  support  given  to  their  neighbor's  land  by  the 
natural  soil,  substitute  a  wall.  We  are  not  aware  that  it  has  ever  been 
considered  that  the  mere  excavation  of  the  land  for  this  purpose  gives  a 
right  of  action  to  the  adjoining  owner  and  is  itself  an  unlawful  act,  al- 
though it  is  certain  that  if  damage  ensued  a  right  of  action  would  aocme." 
And  he  further  said  that  they  were  not  aware  that  it  had  ever  been  sup- 
posed that  the  getting  coal  or  minerals,  to  whatever  extent,  in  a  man's 
own  land  was  an  unlawful  act,  although,  if  he  thereby  caused  damage  to 
his  neighbor,  he  was  undoubtedly  responsible  for  it.  The  right  of  action 
was  supposed  to  arise  from  the  damage,  not  from  the  act  of  tixe  adjoining 
owner  in  his  own  land.  And  this  same  case  decides,  as  is  also  decided  in 
JRowbotham  v.  Wilson^  8  £1.  &  B.  123,  and  in  Brown  v.  Robins^  4  Hurls. 
&  N.  186,  102,  that  the  right  of  support  to  land  from  the  adjoining  soil  is 
a  right  of  property,  and  not  an  easement ;  and  hence,  if  that  support  be 
impaired  or  withdrawn,  and  injury  ensues,  the  absence  of  negligence  is 
quite  immaterial. 

Now,  in  this  case,  the  owner  of  the  comer  house  was  entitled  to  such 
support  to  the  foundation  of  his  building  as  the  bed  of  the  street  afforded, 
before  it  was  excavated  for  the  tunnel  —  certainly  as  against  the  appel- 
lants, having  no  interest  in  the  soil  of  the  street.  And  if  the  appellee's 
house  was  bound  to  the  comer  house,  and  was  lawfully  dependent  upon  it 
for  its  stability,  then  the  withdrawal  or  disturbance  of  the  natural  support 
of  the  comer  house,  by  the  act  of  the  appellants,  whereby  injury  was  done 
to  the  house  of  the  appellee,  such  act  furnished  the  latter  a  cause  of  ac^ 
tion  that  entitled  him  to  recover  for  such  injury. 

And  without  discussing  the  question  farther,  we  perceive  nothing  in 
the  appellee's  second  prayer,  which  was  granted,  that  in  any  manner 
prejudiced  the  lawful  defences  of  the  appellants,  or  which  fumiahes  sub- 
stantial ground  for  the  reversal  of  the  judgment. 

It  also  follows,  from  what  we  have  said,  that  the  appellee's  third  prayer 
could  not  be  objected  to  by  the  appellants.  It  made  the  ri^t  to  recover 
to  depend  upon  the  finding  of  negligence  in  the  construction  of  the  tunnel, 
or  the  excavation  of  the  street,  — an  element  not  essential  to  the  appellee's 
right  to  recover.  And  as  to  the  appellee's  fourth  prayer,  that  relates  to 
the  measure  of  damages  proper  to  be  allowed.  The  prayer  would  seem 
clearly  to  be  correct,  and  we  do  not  understand  the  counsel  of  the  appel- 
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lants  to  make  serious  objection  to  it.  The  jary  were  instructed  to  give 
such  damages  only  as  would  compensate  the  appellee  for  the  injuries  done 
to  his  particular  interest  in  the  premises.  Nothing  less  than  this  would 
be  fair  compensation. 

2.  The  appellants,  by  their  third  prayer,  sought  to  have  the  jury  in- 
Btmcted  by  the  court  below  that  unless  the  excavation  of  Wilson  Street, 
in  the  construction  of  the  tunnel,  ^*  was  the  direct^  immediate^  and  proxi- 
mate cause  of  the  injury  "  to  the  appellee's  house,  the  latter  could  not  re- 
cover; and  that  upon  the  finding  of  certain  facts,  set  out  in  the  prayer^ 
the  excavation  of  the  street  did  not  constitute  the  direct,  immediate,  and 
proximate  cause  of  the  injury  complained  of,  but  that  the  giving  way  of 
the  walls  of  the  comer  house,  to  which  the  house  of  the  appellee  was 
bound,  was  the  direct,  immediate,  and  proximate  cause  of  the  injury ;  and 
that  such  was  the  case,  notwithstanding  the  giving  way  of  the  walls  of 
the  comer  house,  was  the  direct  consequence  of  the  excavation. 

The  appellants'  fifth  prayer  presents  substantially  the  same  question, 
tihough  in  somewhat  different  form. 

In  the  application  of  the  maxim,  Jn/ur^  nan  remota  eausa^  %ed  proxima 
ipeetatur^  there  is  always  more  or  less  difficulty,  and  attempts  are  fre- 
quently made  to  introduce  refinements  that  would  not  consist  with  princi- 
ples of  rational  justice.  The  law  is  a  practical  science,  and  courts  do  not 
indulge  refinements  and  subtleties,  as  to  causation,  that  would  defeat  the 
claims  of  natural  justice.  They  rather  adopt  the  practical  rule,  that  the 
efficient  and  predominating  cause,  in  producing  a  given  event  or  effect, 
tihough  there  may  be  subordinate  and  dependent  causes  in  operation,  must 
be  looked  to  in  determining  the  rights  and  liabilities  of  the  parties  con- 
cerned. 

It  is  certainly  true,  that  where  two  or  more  independent  causes  concur 
in  producing  an  effect,  and  it  cannot  be  determined  which  was  the  efficient 
and  controlling  cause,  or  whether,  without  the  concurrence  of  both,  the 
event  would  have  happened  at  all,  and  a  particular  party  is  responsible  for 
only  the  consequences  of  one  of  such  causes,  in  such  case  a  recovery  cannot 
be  had,  because  it  cannot  be  judicially  determined  that  the  damage  would 
have  been  done  without  such  concurrence.  Marble  v.  Gitt/  of  Worcester, 
4  Gray,  895.  But  it  is  equally  true  that  no  wrong-doer  ought  to  be  al-  • 
lowed  to  apportion  or  qualify  his  own  wrong ;  and  that,  as  a  loss  has  actu- 
ally happened  whilst  his  own  wrongful  act  was  in  force  and  operation,  he 
ought  not  to  be  permitted  to  set  up  as  a  defence  that  there  was  a  more 
immediate  cause  of  the  loss,  if  that  cause  was  put  into  operation  by  his 
own  wrongful  act.  To  entitle  such  party  to  exemption,  he  must  show 
not  only  that  the  same  loss  might  have  happened,  but  that  it  must  have 
happened  if  the  act  complained  of  had  not  been  done.  Davis  v.  Garrett, 
6Bing.  716. 

Now,  the  argument  in  this  case  is,  that  if  no  house  had  been  built  on 
the  comer,  bounding  on  Wilson  Street,  the  construction  of  the  tunnel 
would  not  have  affected  the  house  of  the  appellee ;  and  if  his  house  had 
not  been  attached  or  bound  to  the  comer  house  in  the  manner  it  was,  the 
settling  or  inclination  from  a  plumb  line  of  the  comer  house  would  not 
have  caused  damage  to  the  appellee's  house ;  that  the  manner  in  which 
the  two  houses  were  bound  or  fastened  together  was  not  a  proper  mod^ 
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of  construction.  But  in  answer  to  this  it  may  be  said,  that  the  houBes 
were  built  before  the  construction  of  the  tunnel,  and  that  the  proprietor 
was  not  required  to  conform  to  any  particular  plsm  or  mode  of  building  to 
meet  and  obviate  the  possible  danger  of  such  a  use  of  the  street.  There 
was  nothing  illegal  in  the  mode  of  structure,  and  as  against  the  appellants, 
the  appellee  was  entitled  to  have  the  house  maintained  as  it  was  built 
Moreover,  it  is  not  shown  or  pretended  that  the  walls  of  the  house  would 
have  cracked  and  broken,  in  the  manner  they  are  allied  to  have  done, 
but  for  the  construction  of  the  tunnel ;  and  as  we  have  seen,  it  is  not  that 
the  damage  may  by  possibility  have  happened,  but  it  must  appear  that  it 
would  certainly  have  happened,  without  the  agency  of  the  cause  com- 
plained of,  in  order  to  exonerate  the  party  responsible  for  the  effects  pro- 
duced by  such  cause. 

The  principle  ia  well  settled,  that  whoever  does  a  wrongful  act  is  an- 
swerable for  all  the  consequences  that  may  ^nsue  in  the  ordinary  and 
natural  course  of  events,  though  such  consequences  be  immediately  and 
directly  brought  about  by  intervening  causes,  if  those  intervening  eaoses 
were  set  in  motion  by  the  original  wrong-doer.     Add.  on  Torts,  5.    This 
is  clearly  illustrated  by  the  leading  case  of  Seott  v.  Shepherd^  Wilson,  403. 
There  the  defendant  threw  a  lighted  squib  into  the  market-house,  where 
persons  were  engaged  in  selling  articles,  and  the  squib  fell  upon  a  ginger- 
bread stall,  and  the  stall-keeper,  to  protect  himself,  threw  the  squib  across 
the  market-house,  where  it  fell  upon  another  stall,  and  was  again  thrown 
off  and  exploded  near  the  plaintiff,  and  put  out  his  eye.     It  was  held, 
that  the  party  who  first  threw  the  squib  was  responsible  to  the  plaintifi 
for  the  injury,  though  it  was  urged  that  the  plaintiff's  eye  was  not  put 
out  by  the  immediate  act  of  the  defendant,  but  by  the  immediate  act  of 
the  party  who  last  threw  off  the  squib.     All  the  injury,  said  the  chief 
iustice,  wss  done  by  the  first  act  of  the  defendant.     That,  and  all  the 
mtervening  acts  of  throwing,  were  to  be  considered  as  one  single  act.    So 
in  the  case  of  Vandefdfaugh  v.  Triuix^  4  Denio,  464,  v^here  the  defendant, 
having  had  a  quarrel  with  a  boy  in  the  street,  took  up  a  pickaxe,  and 
pursued  the  boy,  and  the  latter  ran  for  safetv  into  a  vnne-shop  and  upset 
a  cask  of  wine,  it  was  held  that  the  defendant,  the  pursuer  of  the  boy, 
was  responsible  in  damages  for  the  loss  of  the  wine,  notwithstanding  it 
t?as  upset  by  the  boy.     To  these  cases  many  more  might  be  added,  iUns- 
trative  of  the  same  general  principle. 

As  will  be  observed,  in  the  cases  cited,  the  injuries  complained  of  were 
immediately  and  directly  produced  by  causes  or  agencies  intermediate 
between  the  original  vnrong-doer  and  the  sufferer,  but  those  agencies  were 
put  in  motion  by  the  original  wrong-doer,  and  hence  he  was  liable.  So 
m  this  case,  if  the  making  the  excavation  caused  a  disturbance  of  the 
foundation  and  a  fracture  of  the  walls  of  the  corner  house,  whereby  injury, 
by  reason  of  the  connection  between  the  two  houses,  was  done  to  the  ap- 
pellee's house,  that  injury  must  be  imputed  to  the  first  cause,  namely, 
the  making  the  excavation. 

This  question  of  remote  and  proximate  cause  has  been  recently  consid- 
ered by  this  court,  in  the  cases  of  The  Annapolis  ^  Elkridge  R.  IL  Co. 
V.  GanU,  39  Md.  115,  and  Fhil.,  Wilm.  ^  Bait.  R.  Go.  v.  Oonstable^  89 
lb.  149,  and  the  decisions  in  those  cases,  though  made  in  refer^ice  to  a 
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different  state  of  facts,  woald  seem  to  be  quite  decisive  of  the  qaestion 
presented  in  this  case. 

Finding  no  error  upon  which  the  judgment  should  be  reversed,  we  shall 
affirm  the  judgment.  Judgment  affirmed. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

mVAIilBITY    OF    STATE   ENACTMENTS  IMPOSING  TAX  ON    MASTERS    OF 

VESSELS  LANDING  FOREIGN  PASSENGERS. 

HENDERSON  v.  WIClCHAM,  MAYOR,  ETC. 
COMMISSIONERS  OF  IMMIGRATION  v.  THE  NORTH  GERMAN  LLOYD. 

1.  The  case  of  the  Ciiy  of  New  York  y.  AfUn^  11  Peters,  103,  decided  no  more  than 
that  the  requirement  from  the  master  of  a  vessel  of  a  catalogue  of  his  passenzers 
landed  in  the  city,  rendered  to  the  mayor  on  oath,  with  a  correct  description  of  tneir 
names,  ages,  occupations,  places  of  hirth,  and  of  last  legal  settlement,  was  a  police 
regulation  within  the  power  of  the  state  to  enact,  and  not  inconsistent  with  the  Con- 
stitution of  the  Unitea  States. 

2.  The  result  of  the  Passenger  Ccues,  7  How.  283,  was  to  hold  that  a  tax  demanded  of 
the  nuister  or  owner  of  the  vessel  for  every  such  passenger  was  a  regulation  of  com- 
merce by  the  state,  in  conflict  with  the  Constitution  and  laws  of  the  United  States, 
and,  therefore,  void. 

3.  These  cases  criticised,  and  the  weight  due  to  them  as  authority  considered. 

4.  In  whatever  language  a  statute  may  be  framed,  its  purpose  and  its  constitutional  va- 
lidity must  be  determined  by  its  natural  and  reasonable  effect. 

5.  Hence,  a  statute  which  imposes  a  burdensome  and  almost  impossible  condition  on 
the  ship-master  as  a  prerequisite  to  his  landing  his  passengers  with  an  alternative 
payment  of  a  small  sum  of  money  for  each  one  of  them  is,  in  fact,  a  tax  on  the  ship- 
owner for  the  right  to  land  such  passengers,  and  in  effect,  on  the  passenger  himself, 
since  the  ship-master  makes  him  pay  it  in  advance  as  part  of  his  fare. 

S.  Such  a  statute  of  a  state  is  a  regulation  of  commerce,  and  when  applied  to  passen- 
gers from  foreign  countries  is  a  regulation  of  commerce  with  foreign  nations. 

7.  It  is  no  answer  to  the  charge  that  such  regulation  of  commerce  by  a  state  is  forbid- 
den by  the  Constitution  to  say  that  it  falls  within  the  police  power  of  the  states,  for 
to  whatever  class  of  lefislative  powers  it  may  belong,  it  is  prohibited  to  the  states  if 
granted  exclusively  to  Uongress  by  that  instrument 

8.  Though  it  may  be  conceded  that  there  is  a  class  of  legislation  which  may  affect  com- 
merce, both  with  foreign  nations  and  between  the  states,  in  regard  to  which  the  laws 
of  the  states  may  be  valid  in  the  absence  of  action  under  the  authority  of  Congress 
on  the  same  subjects,  this  can  have  no  reference  to  matters  which  are,  in  their  nat- 
ure, national,  or  which  admit  of  a  uniform  system  or  plan  of  regulation. 

9.  The  statutes  of  New  York  and  Louisiana,  here  under  consideration,  are  intended  to 
regulate  commercial  matters  which  are  not  only  of  national  but  of  international  con- 
cern, and  which  are  also  best  regulated  by  one  uniform  rule,  applicable  alike  to  all 
the  seaports  of  the  United  States.  These  statutes  are,  therefore,  void,  because  leg- 
islation on  the  subjects  which  they  cover  is  confided  exclusively  to  Congress  by  the 
clause  of  the  Constitution  which  gives  to  that  body  the  '*  right  to  regulate  commerce 
with  fofreign  nations." 

10.  The  constitutional  objection  to  this  tax  on  the  passenger  is  not  removed  because  the 
penalty  fcv  failure  to  pay  does  not  accrue  until  twenty-four  hours  after  he  is  landed. 
The  penalty  is  incurred  by  the  act  of  landing  him  without  payment,  and  is,  in  fact, 
for  the  act  of  bringing  him  into  the  state. 

11.  This  court  does  not,  in  this  case,  undertake  to  decide  whether  or  not  a  state  may, 
in  the  absence  of  all  legblation  by  Congress  on  the  same  subject,  pass  a  statute 


228  THE  AMERICAN  LAW  TIMES  REPORTS.  [May,  1876. 

Vol.  Ill  ]  HlWDBBSOR   r.   WlGKHAM,  MaTOS,  EtO.  [No.  5. 

strictly  limited  to  defending  itself  against  paupers,  conyicted  criminals,  and  others  of 
that  class,  but  is  of  opinion  that  to  Congress  rightfully  and  appropriately  belongs  the 
power  of  legislating  on  the  whole  subject. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  from  the  circuit  court  of  the  United  States  foF 
the  District  of  Louisiana. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 
In  the  case  of  The  City  of  New  York  v.  Miln^  reported  in  11  Peters, 
103,  the  question  of  the  constitutionality  of  a  statute  of  the  state  concern- 
ing passengers  in  vessels,  coming  to  the  port  of  New  York,  was  consid- 
ered by  this  court.  It  was  an  act  passed  February  11,  1824,  consisting 
of  several  sections.  The  first  section  —  the  only  one  passed  upon  by  the 
court  —  required  the  master  of  every  ship  or  vessel  arriving  in  the  port 
of  New  York  from  any  country  out  of  the  United  States,  or  from  any 
other  state  of  the  United  States,  to  make  report  in  writing,  and  on  oath, 
within  twenty-four  hours  after  his  arrival,  to  the  mayor  of  the  city,  of 
the  name,  place  of  birth,  last  legal  settlement,  age,  and  occupation  of 
every  person  brought  as  a  passenger  from  any  country  out  of  the  United 
States,  or  from  any  of  the  United  States,  into  the  port  of  New  York,  or 
into  any  of  the  United  States,  and  of  all  persons  landed  from  the  ship 
or  put  on  board,  or  suffered  to  go  on  board  any  other  vessel  during  the 
voyage,  with  intent  of  proceeding  to  the  city  of  New  York.  A  penalty 
was  prescribed  of  seventy-five  dollars  for  each  passenger  not  so  reported, 
and  for  every  person  whose  name,  place  of  birth,  last  legal  settlement, 
age,  and  occupation  should  be  falsely  reported. 

The  other  sections  required  him  to  give  bond  on  the  demand  of  the 
mayor,  to  save  harmless  the  city  from  all  expense  of  support  and  main- 
tenance of  such  passenger,  or  to  return  any  passenger  deemed  liable  to 
become  a  charge,  to  his  last  place  of  settlement,  and  required  each  pas- 
senger, not  a  citizen  of  the  United  States,  to  make  report  of  himself  to 
the  mayor,  stating  his  age,  occupation,  the  name  of  the  vessel  in  which 
he  arrived,  the  place  where  he  landed,  and  name  of  the  commander  of 
the  vessel.  We  gather  from  the  report  of  the  case  that  the  defendant 
Miln,  was  sued  for  the  penalties  claimed  for  refusing  to  make  the  report 
required  in  the  first  section.  A  division  of  opinion  was  certified  by  the 
judges  of  the  circuit  court  on  the  question  whether  the  act  assumes  to 
regulate  commerce  between  the  port  of  New  York  and  foreign  ports,  and 
is  unconstitutional  and  void. 

This  court,  expressly  limiting  its  decision  to  the  first  section  of  the  act, 
held  that  it  fell  within  the  police  powers  of  the  states,  and  was  not  in 
conflict  with  the  federal  Constitution. 

From  this  decision  Mr.  Justice  Story  dissented,  and  in  his  opinion 
stated  that  Chief  Justice  Marshall,  who  had  died  between  the  first  and 
second  arguments  of  the  case,  fully  concurred  with  him  in  the  view  that 
the  statute  of  New  York  was  void,  because  it  was  a  regulation  of  com- 
merce forbidden  to  the  states. 

In  The  Passenger  Cases^  reported  in  7  Howard,  283,  the  branch  of  the 
statute  not  passed  upon  in  the  preceding  case  came  under  consideration 
in  this  court.  It  was  not  the  same  statute,  but  was  a  law  relating  to 
the  marine  hospital  on  Staten  Island.    It  authorized  the  health  commis- 
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sioner  to  demand,  and  if  not  paid  to  sne  for  and  recover,  from  the  mas* 
ter  of  every  vessel  arriving  in  the  port  of  New  York  from  a  foreign  port, 
one  dollar  and  fifty  cents  for  each  cabin  passenger,  and  one  dollar  for 
each  steerage  passenger,  mate,  sailor,  or  mariner,  and  from  the  master  of 
each  coasting  vessel  twenty-five  cents  for  each  person  on  board.  These 
moneys  were  to  be  appropriated  to  the  nse  of  the  hospital. 

The  defendant.  Smith,  who  was  sned  for  the  sum  of  $295  for  refusing 
to  pay  for  295  steerage  passengers  on  board  the  British  ship  Henry  Bliss, 
of  which  he  was  master,  demurred  to  the  declaration  on  the  ground  that 
the  act  was  contrary  to  the  Constitution  of  the  United  States  and  void. 
From  a  judgment  against  him,  affirmed  in  the  court  of  errors  of  the  State 
of  New  York,  he  sued  out  a  writ  of  error,  on  which  the  question  was 
brought  to  this  court. 

It  was  here  held,  at  the  January  term,  1849,  that  the  statute  was  *^  re* 
pngnant  to  the  Constitution  and  laws  of  the  United  States,  and,  therefore, 
void.     7  Howard,  672. 

Immediately  after  this  decision  the  State  of  New  York  modified  her 
statute  on  that  subject,  with  a  view,  no  doubt,  to  avoid  the  constitutional 
objection,  and  amendments  and  alterations  have  continued  to  be  made  up 
to  the  present  time. 

As  the  law  now  stands,  the  master  or  owner  of  every  vessel  landing  pas- 
sengers from  a  foreign  port  is  bound  to  make  a  report  similar  to  the  one 
ledted  in  the  statute  neld  to  be  valid  in  the  case  of  New  York  v.  ]iEln, 
and  on  this  report  the  mayor  is  to  indorse  a  demand  upon  the  master  or 
owner  that  he  give  a  bond  for  every  passenger  landed  in  the  city  in  the 
penal  sum  of  i|300,  conditioned  to  indemnify  the  commissioners  of  emi- 
gration, and  every  county,  city,  and  town  in  the  state,  against  any  ex- 
pense for  the  relief  or  support  of  the  person  named  in  the  bond,  for  four 
vears  thereafter.  But  the  owner  or  consignee  may  commute  for  such 
bond,  and  be  released  from  giving  it,  by  paying,  within  twenty-foinr 
hours  after  the  landing  of  the  passengers,  the  sum  of  one  dollar  and  fifty 
cents  for  each  one  of  them.  If  neither  the  bond  be  given  nor  the  sum 
paid  within  the  twenty-four  hours,  a  penalty  of  $500  is  incurred,  which  is 
made  a  lien  on  the  vessel,  collectible  by  attachment  at  the  suit  of  the  com- 
missioners of  emigration. 

Conceding  the  authority  of  the  Passenger  Cases,  which  will  be  more 
fully  considered  hereafter,  it  is  argued  that  the  change  in  the  statute  now 
relied  upon  requiring  primarily  a  bond  for  each  passenger  landed,  as  an 
indemnity  against  his  becoming  a  future  charge  to  the  state  or  county, 
leaving  it  optional  with  the  ship-owner  to  avoid  this  bv  paying  a  fixed 
sum  for  each  passenger,  takes  it  out  of  the  principle  of  the  case  of  Smith 
V.  JSimer — the  passenger  case  from  New  York.  It  is  said  that  the  stat- 
ute in  that  case  was  a  direct  tax  on  the  passenger,  since  the  act  author- 
ized the  ship-master  to  collect  it  of  him  ;  and  that  on  that  ground  aJone 
was  it  held  void  ;  while  in  the  present  case  the  requirement  of  the  bond 
is  but  a  suitable  regulation,  under  the  power  of  the  state  to  protect  its 
cities  and  towns  from  the  expense  of  supporting  persons  who  are  pau- 
pers or  diseased,  or  helpless  women  and  children,  coming  from  foreign 
countries. 

In  whatever  language  a  statute  may  be  framed,  its  purpose  must  be 
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determined  by  its  natural  and  reasonable  effect ;  and  if  it  is  apparent  thai 
the  object  of  this  statnte,  as  judged  by  that  criterion,  is  to  compel  the 
owners  of  vessels  to  pay  a  sum  of  money  for  every  passenger  brought  by 
them  from  a  foreign  shore,  and  landed  at  the  port  of  New  York,  it  is  as 
much  a  tax  on  passeneers  if  collected  from  them,  or  a  tax  on  the  vessel 
or  owners  for  the  exercise  of  the  right  of  landing  tbeir  passengers  in  that 
city,  as  was  the  statute  held  void  in  the  Passenger  Cases. 

To  require  a  heavy  and  almost  impossible  condition  to  the  exercise  of 
this  right,  with  the  alternative  of  a  payment  of  a  small  sum  of  money, 
is  in  effect  to  demand  payment  of  that  sum.  To  suppose  that  a  vessel 
which  once  a  month  lands  from  800  to  1,000  passengers,  or  from  3,000  to 
12,000  per  annum,  will  give  that  many  bonds  of  $800  with  good  sureties, 
with  a  covenant  for  four  years  against  accident,  disease,  or  poverty  of  the 
passenger  named  in  such  bond,  is  absurd,  when  this  can  be  avoided  by 
the  payment  of  $1.50  collected  of  the  passenger  before  he  embarks  on  the 
vessel. 

Such  bonds  would  amount  in  many  instances  for  every  voyage  to 
more  than  the  value  of  the  vessel.  The  liabUity  on  the  bond  would  be, 
through  a  long  lapse  of  time,  contingent  on  circumstances  which  the 
bondsman  could  neither  foresee  nor  control.  The  cost  of  preparing  the 
bond  and  approving  sureties,  with  the  trouble  incident  to  it  in  each  case, 
IB  greater  than  the  sum  required  to  be  paid  as  commutation.  It  is  inev- 
itable, under  such  a  law,  that  the  money  would  be  paid  for  each  pas- 
senger, or  the  statute  resisted  or  evaded.  It  is  a  law  in  its  purpose  and 
effect  imposing  a  tax  on  the  owner  of  the  vessel  for  the  privil^e  of  land- 
ing in  New  York  passengers  transported  from  foreign  countries. 

It  is  said  that  the  purpose  of  the  act  is  to  protect  the  state  against  the 
consequences  of  the  flood  of  pauperism  immigrating  from  Europe  and  first 
landing  in  that  city. 

But  it  is  a  strange  mode  of  doing  this  to  tax  every  passenger  alike  who 
comes  from  abroad. 

The  man  who  brings  with  him  important  additions  to  the  wealth  of 
the  country,  who  is  perfectly  free  from  disease,  and  the  man  who  brings 
to  aid  the  industry  of  the  country  a  stout  heart  and  a  strong  arm,  is 
as  much  the  subject  of  the  tax  as  the  diseased  pauper  who  may  become 
the  object  of  the  charity  of  the  city  in  a  week  after  he  lands  from  the 
vessel. 

No  just  rule  can  make  the  citizen  of  France  landing  from  an  English 
vessel  on  our  shore  liable  for  the  support  of  an  English  or  Irish  pauper 
who  lands  at  the  same  time  from  the  same  vessel. 

So  far  as  the  authority  of  the  cases  of  New  York  v.  MUn^  and  the  Pas- 
senger Cases  can  be  received  as  conclusive,  they  decide  that  the  require- 
ment of  a  catalogue  of  passengers,  with  statements  of  their  last  residence, 
and  other  matters  of  that  character,  is  a  proper  exercise  of  state  author- 
ity, and  that  the  requirement  of  the  bond,  or  the  alternative  payment  of 
money  for  each  passenger,  is  void,  because  forbidden  by  the  Constitution 
and  laws  of  the  United  States.  But  the  Passenger  Cases  (so  called  because 
a  similar  statute  of  the  State  of  Massachusetts  was  the  subject  of  consid- 
eration at  the  same  term  with  that  of  New  York)  were  decided  by  a  bare 
majority  of  the  court.    Justices  McLean,  Wayne,  Catron,  MoKinley,  and 
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Grier  held  both  statutes  void,  while  Chief  Justice  Taney  and  Justices 
Daniel,  Nelson,  and  Woodbury  held  them  Talid.  Each  member  of  the 
court  delivered  a  separate  opmion,  giving  the  reasons  for  his  judgment, 
except  Judge  Nelson,  none  of  them  professing  to  be  the  authoritative 
opinion  of  the  court.  Nor  is  there  to  be  found  in  the  reasons  given  by 
the  judges,  who  constituted  the  majority,  such  harmony  of  views  as 
would  give  that  weight  to  the  decision  which  it  lacks  by  reason  of  the 
divided  judgments  of  the  members  of  the  court.  Under  these  circum- 
stauces,  with  three  cases  before  us  arising  under  statutes  of  three  different 
states  on  the  same  subject,  which  have  been  discussed  as  though  open  in 
this  court  to'all  considerations  bearing  upon  the  question,  we  approach  it 
with  the  hope  of  attaining  a  unanimity  not  found  in  the  opinions  of  our 
predecessors. 

As  already  indicated,  the  provisions  of  the  Constitution  of  the  United 
States  on  which  the  principal  reliance  is  placed  to  make  void  the  statute 
of  New  York,  is  that  which  gives  to  Congress  the  power  ^'  to  regulate 
coDunerce  witii  foreign  nations."  As  was  said  in  United  States  v.  Solli- 
day^  3  Wall.  417,  ^'Commerce  with  foreign  nations  means  commerce 
between  citizens  of  the  United  States  and  citizens  or  subjects  of  foreign 
governments."  It  means  trade  and  it  means  intercourse.  It  means  com- 
mercial intercourse  between  nations  and  parts  of  nations  in  all  its  branches. 
It  includes  navigation,  as  the  principal  means  by  which  foreign  intercourse 
is  effected.  To  regulate  this  trade  and  intercourse  is  to  prescribe  the 
rales  by  which  it  shall  be  conducted.  ^^  The  mind,"  says  tiie  great  chief 
justice,  ^^  can  scarcely  conceive  a  system  for  regulating  commerce  between 
nations  which  shall  exclude  all  laws  concerning  navigation,  which  shall  be 
silent  on  the  admission  of  the  vessels  of  one  nation  into  the  ports  of  an- 
other ;  "  and  he  might  have  added  with  equal  force,  which  prescribed  no 
terms  for  the  admission  of  their  cargo  or  their  passengers.  Gibbons  v. 
Ogden,  9  Wheaton,  190. 

Smce  the  delivery  of  the  opinion  in  that  case,  which  has  become  the 
accepted  canon  of  construction  of  this  clause  of  the  Constitution,  as  far 
as  it  extends,  the  transportation  of  passengers  from  European  ports  to 
those  of  the  United  States  has  attained  a  magnitude  and  importance  far 
beyond  its  proportions  at  that  time  to  other  branches  of  commerce.  It 
has  become  a  part  of  our  commerce  with  foreign  nations  of  vast  interest 
to  this  country  as  well  as  to  the  immigrants  who  come  among  us  to  find 
a  welcome  and  a  home  within  our  borders.  In  addition  to  the  wealth 
which  some  of  them  bring,  they  bring  still  more  largely  the  labor  which 
we  need  to  till  our  soil,  build  our  railroads,  and  develop  the  latent  re- 
sources of  the  country  in  its  minerals,  its  manufactures,  and  its  agri- 
culture. Is  the  regulation  of  this  ^reat  system  a  regulation  of  com- 
merce ?  Can  it  be  doubted  that  a  law  which  prescribes  the  terms  on 
which  vessels  shall  engage  in  it  is  a  law  regulating  this  branch  of  com- 
merce? 

The  transportation  of  a  passenger  from  Liverpool  to  the  city  of  New 
York  is  one  voyage.  It  is  not  completed  until  the  passenger  is  disembarked 
at  the  pier  in  the  latter  city.  A  law  or  a  rule  emanating  from  any 
lawful  authority,  which  prescribes  terms  or  conditions  on  which  alone  the 
Tessel  can  discharge  its  passengers,  is  a  regulation  of  commerce,  and  in 
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case  of  vessels  and  passengers  coming  from  foreign  ports,  is  a  r^uladon 
of  commerce  with  foreign  nations. 

The  accuracy  of  these  definitions  is  scarcely  denied  by  the  adyocates 
of  the  state  statutes.  But  assuming  that  in  the  formation  of  our  govern- 
ment certain  powers  necessary  to  the  administration  of  their  internal 
affairs  are  reserved  to  the  states,  and  that  among  these  powers  are  those 
for  the  preservation  of  good  order  by  punishment  of  crime,  of  the  health 
and  comfort  of  the  citizens,  and  their  protection  against  pauperism,  and 
against  contagious  and  infectious  diseases,  and  other  matters  of  legislation 
of  like  character,  they  insist  that  the  power  here  exercised  falls  within 
this  class  and  belongs  rightfully  to  the  states. 

This  power,  frequently  referred  to  in  the  decisions  of  this  court,  has 
been  in  general  terms  somewhat  loosely  called  the  police  power.  It  is 
not  necessary  for  the  course  of  this  discussion  to  attempt  to  define  it  more 
accurately  than  it  has  been  defined  already.  It  is  not  necessary,  because 
whatever  may  be  the  nature  and  extent  of  that  power,  where  not  other- 
wise restricted,  no  definition  of  it,  and  no  urgency  for  its  use,  can  au- 
thorize a  state  to  exercise  it  in  regard  to  a  subject  matter  which  has 
been  confided  exclusively  to  the  discretion  of  Congress  by  the  Constitu- 
tion. 

Nothing  is  gained  in  the  argument  by  calling  it  the  police  power. 
Very  many  statutes,  when  the  authority  on  which  their  enactments  rest 
is  examined,  may  be  referred  to  different  sources  of  power,  and  supported 
equally  well  under  any  of  them.  A  statute  may  at  the  same  time  be  an 
exercise  of  the  taxing  power  and  of  the  power  of  eminent  domain.  A 
statute  punishing  counterfeiting  may  be  for  the  protection  of  the  private 
citizen  against  fraud,  and  a  measure  for  the  protection  of  the  currency, 
and  the  safety  of  the  government  which  issues  it.  It  must  occur  very 
often  that  the  shading  which  marks  the  line  between  one  class  of  legisla- 
tion and  another  is  very  nice  and  not  easily  distinguishable. 

But  however  difficult  this  may  be,  it  is  clear  from  the  nature  of  our 
complex  form  of  government  that  whenever  the  statute  of  a  state  invades 
the  domain  of  legislation  which  belongs  exclusively  to  the  Congress  of 
the  United  States,  it  is  void,  —  no  difference  under  what  class  of  powers 
it  may  fall,  or  how  closely  allied  to  powers  conceded  to  belong  to  the 
states. 

^^  It  has  been  contended,"  says  C.  J.  Marshall,  ^^  that  if  a  law  passed 
by  a  state,  in  the  exercise  of  its  acknowledged  sovereignty,  comes  into 
conflict  with  a  law  passed  by  Congress  in  pursuance  of  the  Constitution, 
they  affect  the  subject  and  each  other  like  equal  opposing  powers.  But 
the  framers  of  our  Constitution  foresaw  this  state  of  things,  and  provided 
for  it  by  declaring  the  supremacy  not  only  of  itself,  but  of  the  laws  made 
in  pursuance  thereof.  The  nullity  of  any  act  inconsistent  with  the  Con- 
stitution is  produced  by  the  declaration  that  the  Constitution  is  supreme." 
And  where  the  federal  government  has  acted,  he  says :  ^^  In  every  such 
case  the  act  of  Congress  or  the  treaty  is  supreme ;  and  the  laws  of  the 
state,  though  enacted  in  the  exercise  of  powers  not  controverted,  must 
yield  to  it."     9  Wheaton,  210. 

It  is  said,  however,  that  under  the  decisions  of  this  court  there  is  a  kind 
of  neutral  ground,  especially  in  that  covered  by  the  regulation  of  oom- 
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rnerce,  which  may  be  occupied  by  the  state,  and  its  legislation  be  valid  so 
long  as  it  interferes  with  no  act  of  Congress  or  treaty  of  the  United 
States.  Such  a  proposition  is  supported  by  the  opinions  of  several  of  the 
judges  in  the  Passenger  Cases,  by  the  decisions  of  this  court  in  Cooley  v. 
The  Board  of  Wardens^  12  How.  299,  and  by  the  cases  of  Crandall  v. 
Nevada,  6  Wall.  35,  and  GUman  v.  Philadelphia,  3  Wall.  713.  But  this 
doctrine  has  always  been  controverted  in  this  court,  and  has  seldom,  if 
ever,  been  stated  without  dissent.  These  decisions,  however,  all  agree 
that  under  the  commerce  clause  of  the  Constitution,  or  within  its  compass, 
there  are  powers  which,  from  their  nature,  ai'e  exclusive  in  Congress ; 
and  in  the  case  of  Oooley  v.  The  Board  of  Wardens,  it  was  said  that 
''whatever  subjects  of  this  power  are  in  their  nature  national,  or  admit 
of  one  uniform  system  or  plan  of  regulation,  may  justly  be  said  to  be  of 
guch  a  nature  as  to  require  exclusive  legislation  by  Congress."  A  reg- 
ulation which  imposes  onerous,  perhaps  impossible  conditions,  on  those 
engaged  in  active  commerce  with  foreign  nations,  must  of  necessity  be 
national  in  its  character.  It  is  more  than  this,  for  it  may  properly  be 
called  international.  It  belongs  to  that  class  of  laws  which  concern  the 
exterior  relation  of  this  whole  nation  with  other  nations  and  governments. 
If  our  government  should  make  the  restrictions  of  these  burdens  on  com- 
merce the  subject  of  a  treaty,  there  could  be  no  doubt  that  such  a  treaty 
would  fall  within  the  power  conferred  on  the  President  and  Senate  by  the 
Constitution.  It  is,  in  fact,  in  an  eminent  degree,  a  subject  which  con- 
cerns our  international  relations,  in  regard  to  which  foreign  nations  ought 
to  be  considered  and  their  rights  respected,  whether  the  rule  be  established 
by  treaty  or  by  legislation. 

It  IS  equally  clear  that  the  matter  of  these  statutes  may  be,  and  ought 
to  be,  the  subject  of  a  uniform  system  or  plan.  The  laws  which  govern 
the  right  to  land  passengers  in  the  United  States  from  other  countries 
ought  to  be  the  same  in  New  York,  Boston,  New  Orleans,  and  San  Fran- 
cisco. A  striking  evidence  of  the  truth  of  this  proposition  is  to  be  found 
in  the  similarity,  almost  identity,  of  the  statutes  of  New  York,  of 
Louisiana,  and  California,  now  before  us  for  consideration  in  these  three 
cases« 

It  is  apparent,  therefore,  that  if  there  be  a  class  of  laws  which  may  be 
valid  when  passed  by  the  states,  until  the  same  ground  is  occupied  by  a 
treaty  or  an  act  of  Congress,  this  statute  is  not  of  that  class. 

The  argument  has  been  pressed  with  some  earnestness,  that  inasmuch 
as  this  statute  does  not  come  into  operation  until  twenty-four  hours  after 
the  passenger  has  landed,  and  has  mingled  with  or  has  the  right  to  min- 
gle with  the  mass  of  the  population,  he  is  withdrawn  from  the  influence 
of  any  laws  which  Congress  might  pass  on  the  subject,  and  remitted  to 
the  laws  of  the  state  as  its  own  citizens  are.  It  might  be  a  sufficient 
answer  to  say  that  this  is  a  mere  invasion  of  the  protection  which  the 
foreigner  has  a  right  to  expect  from  the  federal  government  when  he 
lands  here  a  stranger,  owing  all^iance  to  another  government  and  look- 
ing to  it  for  such  protection  as  grows  out  of  his  relation  to  that  govern- 
ment. 

But  the  branch  of  the  statute  which  we  are  considering  is  directed  to 
and  operates  directly  on  the  ship-owner.     It  holds  him  responsible  for 
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what  he  has  done  before  the  twenty-four  hours  commence.  He  is  to  give 
the  bond  or  pay  the  money,  because  he  ha%  landed  the  passenger,  and  he 
is  given  twenty-four  hours'  time  to  do  this  before  the  penalty  attaches. 
When  he  is  sued  for  this  penalty,  it  is  not  because  the  man  has  been 
here  twenty-four  hours,  but  because  he  brought  him  here  and  fsuled  to 
giye  the  bond  or  pay  $1.50. 

The  effective  operation  of  this  law  commences  at  the  other  end  of  the 
voyage.  The  master  requires  of  the  passenger,  before  he  is  admitted  on 
board,  as  a  part  of  the  passage  money,  the  sum  which  he  knows  he  most 
pay  for  the  privilege  of  landing  him  in  New  York.  It  is,  as  we  have 
already  said  in  effect,  a  tax:  on  the  passenger,  which  he  pays  for  the  right 
to  make  the  voyage,  —  a  voyage  only  completed  when  he  lands  on  the 
American  shore.  The  case  does  not  even  require  us  to  consider  at  what 
period  after  his  arrival  the  passenger  himself  passes  from  the  sole  protec- 
tion of  the  Constitution,  laws,  and  treaties  of 'the  United  States,  and  be- 
comes subject  to  such  laws  as  the  state  may  rightfully  pass,  as  was  the 
case  in  regard  to  importations  of  merchandise  in  Brown  v.  Maryland^  12  - 
Wheaton,  417,  and  in  The  lAeense  Casea^  6  How.  604- 

It  is  too  clear  for  argument  that  this  demand  of  the  owner  of  the  ves- 
sel for  a  bond  or  money  on  account  of  every  passenger  landed  by  him 
from  a  foreign  shore  is,  if  valid,  an  obligation  which  he  incurs  by  bring- 
ing the  passenger  here,  and  which  is  perfect  the  moment  he  leaves  the 
vessel. 

We  are  of  opinion  that  this  whole  subject  has  been  confided  to  Con- 
gress by  the  Constitution  ;  that  Congress  can  more  appropriately  and 
with  more  acceptance  exercise  it  than  any  other  body  known  to  our  law, 
state  or  national ;  that  by  providing  a  system  of  laws  in  these  matters^ 
applicable  to  all  ports  and  to  all  vessels,  a  serious  question,  which  has 
long  been  matter  of  contest  and  complaint,  may  be  effectually  and  satis- 
factorily settled. 

Whether,  in  the  absence  of  such  action,  the  states  can,  or  how  far  thej 
can,  by  appropriate  legislation  protect  themselves  against  actual  paupers, 
vagrants,  criminals,  and  diseased  persons  arriving  in  their  territory  from 
foreign  countries,  we  do  not  decide.  The  portions  of  the  New  York  stat- 
ute which  concern  persons  who,  on  inspection,  are  found  to  belong  to 
these  classes,  are  not  properly  before  us,  because  the  relief  sought  is  to  the 

i)art  of  the  statute  applicable  to  all  passengers  alike,  and  is  the  only  re- 
ief  which  can  be  given  in  this  bill. 

The  decree  of  the  circuit  court  of  New  York,  in  the  case  of  John  ^ 
Thomas  Henderson  v.  The  Mayor  of  New  York  ^  the  Commissioners  of 
Emigration^  is  reversed,  and  the  case  remanded,  with  direction  to  enter  a 
decree  for  an  injunction,  in  accordance  with  this  opinion. 

The  statute  of  Louisiana,  which  is  involved  in  the  case  of  The  Comms- 
sioners  of  Immigration  v.  The  North  German  Lloyd^  is  so  very  similar  to, 
if  not  an  exact  copy  of,  that  of  New  York,  as  to  need  no  separate  consid- 
eration. In  this  case  the  relief  sought  was  against  exacting  the  bonds  or 
paying  the  commutation  money  as  to  all  passengers,  which  relief  the 
circuit  court  granted  by  an  appropriate  injunction,  and  the  decree  in  that 
case  is  accordingly  affirmed. 
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MUNICIPAIi  BONDa — EFFECT  OF  RECITAL  OF  COMPLIANCE  WITH   LBG- 

ISLATIVE  CONDITION  PRECEDENT. 

TOWN  OF  COLOMA  r.  EAVES. 

Where  legislative  authority  has  been  siyen  to  a  municipal  corporation  to  subscribe  for 
the  stocc  of  a  railroad  company,  and  to  issue  municipal  bonds  upon  some  precedent 
condition  to  the  effect  that  the  officers  of  the  municipal  corporation  are  invested  with 
power  to  decide  whether  the  condition  has  been  complied  with,  the  recital  made  in  the 
bondSf  that  the  condition  has  been  complied  with,  is  conclusive,  and  binds  the  municipal 
coloration  to  their  payment  in  the  hands  of  a  bondjide  holder. 

The  case  of  Marsh  y.  Pulton  Co.  (10  Wall.  675)  is  not  inconsistent  with  the  above  rule. 

In  error  to  the  circuit  court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

It  appears  by  the  record  that  the  plaintiff  is  a  bond  fide  holder  and 
owner  of  the  coupons  upon  which  the  suit  is  founded,  having  obtained 
them  before  they  were  due  and  for  a  valuable  consideration  paid.  The 
bonds  to  which  the  coupons  were  attached  were  given  in  payment  of  a 
subscription  of  $50,000.00  to  the  capital  stock  of  the  Chicago  and  Rock 
River  Railroad  Company,  for  which  the  town  received  in  return  certifi- 
cates of  five  hundred  shares  of  $100.00  each,  in  the  stock  of  the  com- 
pany. That  stock  the  town  retains,  but  it  resists  the  payment  of  the 
bonds  and  of  the  coupons  attached  to  them,  alleging  that  they  were  is- 
sued without  lawful  authority. 

Saying  nothing  at  present  of  the  dishonesty  of  such  a  defence  while 
the  consideration  for  which  the  bonds  were  given  is  retained,  we  come  at 
once  to  the  question  whether  authority  was  shown  for  the  stock  subscrip- 
tion and  for  the  consequent  issue  of  the  bonds.  At  the  outest  it  is  to  be 
observed  that  the  question  is  not  between  the  town  and  its  own  agents. 
It  is  rather  between  the  town  and  a  person  claiming  through  the  action 
of  its  agents.  The  rights  of  the  town  as  against  its  agents  may  be  very 
different  from  its  rights  as  against  parties  who  have  honestly  dealt  with 
its  agents  as  such,  on  the  faith  of  their  apparent  authority. 

By  an  act  of  the  Legislature  of  Illinois,  the  Chicago  and  Rock  River 
Railroad  Company  was  incorporated  with  power  to  build  and  operate  a 
railroad  from  Rock  Falls,  on  Rock  River,  to  Chicago,  a  distance  of  about 
one  hundred  and  thirty  miles.  The  tenth  section  of  the  act  enacted  that 
"  to  aid  in  the  construction  of  said  road  any  incorporated  city,  town,  or 
township,  organized  under  the  township  organization  laws  of  the  state, 
along  or  near  the  route  of  said  road,  might  subscribe  to  the  capital  stock 
of  said  company."  That  the  town  of  Coloma  was  one  of  the  municipal 
divisions  empowered  by  this  section  to  subscribe  fuUy  apoears,  and  also 
that  the  railroad  was  built  into  the  town  before  the  bonds  were  issued. 
But  it  is  upon  the  eleventh  section  of  the  act  that  the  defendant  relies. 
That  section  is  as  follows :  — 

'^  No  such  subscription  shall  be  made  until  the  question  has  been  sub- 
mitted to  the  legal  voters  of  said  city,  town,  or  township  in  which  the  sub- 
scription ia  proposed  to  be  made.  And  the  clerk  of  such  city,  town,  or 
township  is  hereby  required,  upon  presentation  of  a  petition  signed  by  at 
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least  ten  citizens,  who  are  legal  voters  and  tax-payers  in  such  dtj,  town, 
or  township,  stating  the  amount  proposed  to  be  subscribed,  to  post  up  no- 
tices in  three  public  places  in  eadi  town  or  township  ;  which  notices  shall 
be  posted  not  less  than  thirty  days  prior  to  holding  such  election,  notify- 
ing the  legal  voters  of  such  town  or  township  to  meet  at  the  usual  places 
of  holding  elections  in  such  town  or  township,  for  the  purpose  of  voting 
for  or  against  such  subscriptions.  If  it  shall  appear  that  the  majority  of 
all  the  legal  voters  of  such  city,  town,  or  townsnip  voting  at  such  election 
have  voted  'for  subscription,'  it  shall  be  the  duty  of  the  president  of  the 
board  of  trustees,  or  other  executive  officer  of  such  town,  and  of  the  su- 
pervisor in  townships,  to  subscribe  to  the  capital  stock  of  said  railroad 
company,  in  the  name  of  such  city,  town,  or  township,  the  amount  so 
voted  to  be  subscribed,  and  to  receive  from  such  company  the  proper  cer- 
tificates therefor.  He  shall  also  execute  to  said  company,  in  the  name 
of  such  city,  town,  or  township,  bonds  bearing  interest  at  ten  per  cent,  per 
annum,  which  bonds  shall  run  for  a  term  of  not  more  than  twenty  years ; 
and  the  interest  on  the  same  shall  be  made  payable  annually  ;  and  which 
said  bond  shall  be  signed  by  such  president  or  supervisor,  or  other  exec- 
utive officer,  and  be  attested  by  the  clerk  of  the  city,  town,  or  township 
in  whose  name  the  bonds  are  issued." 

Section  12  provides :  '^  It  shall  be  the  duty  of  the  clerk  of  any  such 
city,  town,  or  township,  in  which  a  vote  shall  be  given  in  favor  of  sub- 
scriptions, within  ten  days  thereafter  to  transmit  to  the  county  clerk  of 
their  counties  a  transcript  or  statement  of  the  vote  given,  and  iixe  amount 
so  voted  to  be  subscribed,  and  the  rate  of  interest  to  be  paid." 

Most  of  these  provisions  are  merely  directory.  But  conceding,  as  we 
do,  that  the  authority  to  make  the  subscription  was,  by  the  eleventh  sec- 
tion of  the  act,  made  dependent  upon  the  result  of  the  submission  of  the 
question  whether  the  town  would  subscribe  to  a  popular  vote  of  the  town- 
ship, and  upon  the  approval  of  the  subscription  by  a  majoritv  of  the  legal 
voters  of  the  town  voting  at  the  election,  a  preUminary  inqmry  mnst  be, 
how  is  it  to  be  ascertained  whether  the  directions  have  been  followed? 
whether  there  has  been  any  popular  vote,  or  whether  a  majority  of  the 
legal  voters  present  at  the  election  did  in  fact  vote  in  favor  of  a  subscrip- 
tion ?  Is  the  ascertainment  of  these  things  to  be  before  the  subscription  is 
made  and  before  the  bonds  are  issued,  or  must  it  be  after  the  bonds  have 
been  sold,  and  be  renewed  every  time  a  claim  is  made  for  the  payment  of 
a  bond  or  a  coupon  ?  The  latter  appears  to  us  inconsistent  with  any  rea- 
sonable construction  of  the  statute.  Its  avowed  purpose  was  to  aid  the 
building  of  the  railroad  by  placing  in  the  hands  of  the  railroad  company 
the  bonds  of  assenting  municipalities.  These  bonds  were  intended  for 
sale,  and  it  was  rationally  to  be  expected  that  they  would  be  put  upon 
distant  markets.  It  must  have  been  considered  that  the  higher  the  price 
obtained  for  them,  iixe  more  advantageous  would  it  be  for  the  company, 
and  for  ilie  cities  and  towns  which  gave  the  bonds  in  exchange  for  capital 
stock.  Everything  that  tended  to  depress  the  market  value  was  adverse 
to  the  object  the  T^islature  had  in  view.  It  could  not  have  been  over- 
looked that  their  market  value  would  be  disastrously  afiEected  if  the  distant 
purchasers  were  under  obligation  to  inquire  before  their  purchase,  or 
whenever  they  demanded  payment  of  principal  or  interest,  whether  certain 
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contingencies  of  fact  had  happened  before  the  bonds  were  issued,  —  contin- 
gencies the  happening  of  which  it  would  be  abnost  impossible  for  them  in 
many  cases  to  ascertain  with  certainty.  Imposing  such  an  obligation 
upon  the  purchasers  would  tend  to  defeat  the  primary  purpose  the  legisla- 
ture had  in  view,  namely,  aid  in  the  construction  of  the  road.  Such  an 
interpretation  ought  not  to  be  given  to  the  statute,  if  it  can  reasonably  be 
avoided.     And  we  think  it  may  be  avoided. 

At  some  time  or  other  it  is  to  be  ascertained  whether  the  directions  of 
the  act  have  been  followed,  whether  there  was  any  popular  vote,  or 
whether  a  majority  of  the  legal  voters  present  at  the  election  did,  in  fact, 
Tote  in  favor  of  the  subscription.  The  duty  of  ascertaining  was  plainly 
intended  to  be  vested  somewhere,  and  once  for  all,  and  the  only  persons 
spoken  of  who  have  any  duties  to  perform  respecting  the  election,  and 
suction  consequent  upon  it,  are  the  town  clerk  and  the  supervisor,  or  other 
executive  officer  of  the  city  or  town.  It  is  a  fair  presumption,  therefore, 
that  the  legislature  intended  those  officers,  or  one  of  them  at  least,  should 
determine  whether  the  requirements  of  the  act  prior  to  a  subscription  to 
the  stock  of  a  railroad  company  had  been  met.  This  presumption  is 
strengthened  by  the  provisions  of  the  12th  section,  which  make  it  the 
duty  of  the  clerk  to  transmit  to  the  county  clerk  a  transcript  or  statement, 
verified  by  his  oath,  of  the  vote  given,  with  other  particulars,  in  case  a 
subscription  has  been  voted.  How  is  he  to  perform  this  duty  if  he  is  not 
to  conduct  the  election  and  to  determine  what  the  voters  have  decided  ? 
If,  therefore,  there  could  be  any  obligation  resting  on  persons  proposing 
to  purchase  the  bonds  purporting  to  be  issued  under  such  legislative  au- 
thority, and,  in  accordance  with  a  popular  vote,  to  inquire  whether  the 
provisions  of  the  statute  had  been  followed,  or  whether  the  conditions 
precedent  to  their  lawful  issue  had  been  complied  with,  the  inquiry  must 
be  addressed  to  the  town  clerk  or  executive  officer  of  the  municipality,  — 
to  the  very  person  whose  duty  it  was  to  ascertain  and  decide  what  were 
the  facts.  The  more  the  statute  is  examined,  the  more  evident  does  this 
become.  The  11th  section  (quoted  above)  declared  that  if  it  should  appear 
that  a  majority  of  the  legal  voters  of  the  city,  town,  or  township  voting 
had  voted  ^'  for  subscription,"  the  executive  ofiBcer  and  clerk  should  sub- 
scribe and  execute  bonds.  "  If  it  should  appear,"  said  the  act.  Appear, 
when  ?  Why,  plainly,  before  the  subscription  was  made  and  the  bonds 
were  executed,  not  afterwards.  Appear  to  whom  ?  In  regard  to  this  there 
can  be  no  doubt.  Manifestly  not  to  a  court  after  the  bonds  have  been  put 
on  the  market  and  sold  and  when  payment  is  called  for,  but  if  it  shall  ap- 
pear to  the  persons  whose  province  it  was  made  to  ascertain  what  had  been 
done  preparatory  to  their  own  action,  and  whose  duty  it  was  to  issue  the 
bonds  if  the  vote  appeared  to  them  to  justify  such  action  under  the  law. 
These  persons  were  the  supervisor  and  town  clerk.  Their  right  to  issue  the 
bonds  was  made  dependent  upon  the  appearance  to  them  of  the  perform- 
ance of  the  conditions  precedent.  Some  person  or  persons  was  certainly 
to  decide  this  preliminary  question,  and  there  can  bo  no  doubt  who  was 
intended  by  the  law  to  be  the  arbiter.  In  Commissionera  v.  Nichols^  14 
Ohio  St.  260,  it  was  said  that  ^^  a  statute,  in  providing  that  county  bonds 
should  not  be  delivered  by  the  commissioners  until  a  sufficient  sum  had 
been  provided  by  stock  subscriptions,  or  otherwise,  to  complete  a  certain 
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railroad,  and  imposing  upon  ihem  the  duty  of  delivering  the  bonds  when 
such  provision  had  been  made,  without  indicating  any  person  or  tribunal 
to  determine  that  fact,  necessarily  delegates  that  power  to  the  commission- 
ers, and,  if  delivered  improvidently,  the  bonds  will  not  be  invalidated." 

In  the  present  case,  the  person  or  persons  whose  duty  it  was  to  deter- 
mine whether  the  statutory  requisites  to  a  subscription  and  to  an  author- 
ized issue  of  the  bonds  had  been  performed  were  tiiose  whose  duty  it  was 
also  to  issue  the  bonds  in  the  event  of  such  performance.  The  statute 
required  the  supervisor  or  other  executive  officer  not  only  to  subscribe 
for  the  stock,  but  also,  in  conjunction  with  the  clerk,  to  execute  bonds  to 
the  railroad  company  in  the  name  of  the  town  for  the  amount  of  the  sub- 
scription. The  bonds  were  required  to  be  signed  by  the  supervisor  or 
other  executive  officer,  and  to  be  attested  by  the  clerk.  They  were  so 
executed.  The  supervisor  and  the  clerk  signed  them,  and  they  were  reg- 
istered in  the  office  of  the  auditor  of  the  state,  in  accordance  with  an  act 
requiring  that,  precedent  to  their  registration,  the  supervisor  must  certify 
under  oath  to  the  auditor  that  all  the  preliminary  conditions  to  their  issue 
required  by  the  law  had  been  complied  with.  On  each  bond  the  auditor 
certified  the  registry.  It  was  only  after  this  that  they  were  issued.  And 
the  bonds  themselves  recite  that  they  ^'  are  issued  under  and  by  virtue  of 
the  act  incorporating  the  railroad  company,"  approved  March  24,  1869, 
^^and  in  accordance  with  the  vote  of  the  electors  of  said  township  of 
Coloma,  at  a  regular  election  held  July  28,  1869,  in  axKX)rdance  with  said 
law."  After  all  this  it  is  not  an  open  question,  as  between  a  bond  fide 
holder  of  the  bonds  and  the  township,  whether  all  the  prerequisites  to 
their  issue  had  been  complied  with.  Apart  from  and  beyond  the  reason- 
able presumption  that  the  officers  of  the  law,  the  township  officers,  dis- 
charged their  duty,  the  matter  has  passed  into  judgment.  The  persons 
appointed  to  decide  whether  the  necessary  prerequisites  to  their  issue  had 
been  completed  have  decided  and  certified  their  decision.  They  have 
declared  the  contingency  to  have  happened,  on  the  occurrence  of  which 
the  authority  to  issue  the  bonds  was  complete.  Their  recitals  are  such  a 
decision,  and  beyond  those  a  bond  fide  purchaser  is  not  bound  to  look  for 
evidence  of  the  existence  of  things  in  pais.  He  is  bound  to  know  the 
law  conferring  upon  the  municipality  power  to  give  the  bonds  on  the  hap- 
pening of  a  contingency,  but  whether  that  has  happened  or  not  is  a  ques- 
tion of  fact,  the  decision  of  which  is  by  the  law  confided  to  others,  to 
those  most  competent  to  decide  it,  and  which  the  purchaser  is,  in  general, 
in  no  condition  to  decide  for  himself. 

This  we  understand  to  be  the  settled  doctrine  of  this  court.  Indeed, 
some  of  our  decisions  have  gone  farther.  In  the  leading  case  of  Knox  Co, 
V.  Aspinwall  (21  How.  544),  the  decision  was  rested  upon  two  grounds. 
One  of  them  was  that  the  mere  issue  of  the  bonds  containing  a  recital 
that  they  were  issued  under  and  in  pursuance  of  the  l^slative  act,  was 
a  sufficient  basis  for  an  assumption  by  the  purchaser  that  the  conditions 
on  which  the  county  (in  that  case)  was  authorized  to  issue  them  had 
been  complied  with,  and  it  was  said  the  purchaser  was  not  bound  to  look 
farther  for  evidence  of  such  compliance,  though  the  recital  did  not  affirm 
it.  This  position  was  supported  by  reference  to  The  Royal  British  Bank 
V.  Torquand^  6  Ellis  &  Blackburn,  327,  a  case  in  the  exchequer  chani- 


May,  1876.]  THE  AMERICAN  LAW  TIMES  REPORTS.  239 

Vol  mj  Toww  OF  Coix>KA  ».  Eatsb.  [No.  5. 

ber,  which  fully  sustains  it,  and  the  decision  in  which  was  concurred  in 
by  all  the  judges.  This  position  taken  in  Knox  Co.  v.  Aspinwall  has 
been  more  than  once  reaffirmed  in  this  court.  It  was  in  Moran  y.  Miami 
County^  2  Black,  782  ;  in  Mercer  County  v.  Hackett^  1  Wall.  88 ;  in  Svn 
pervisors  t.  Hchenkj  5  Wall.  784,  and  in  Mayor  y.  Muscatine^  1  Wall.  884. 
It  has  neyer  been  oyerruled,  and  whateyer  doubts  may  haye  been  sug- 
gested respecting  its  correctness  to  the  full  extent  to  which  it  has  some- 
times been  announced,  there  should  be  no  doubt  of  the  entire  correctness 
of  the  other  rule  asserted  in  Knox  Co.  y.  Aspinwall.  That,  we  think, 
has  been  so  firmly  seated  in  reason  and  authority  that  it  cannot  be  shaken. 
What  it  is  has  been  well  stated  in  section  419  of  Dillon  on  Municipal 
Corporations.  After  a  reyiew  of  .the  decisions  of  this  court,  the  author 
remarks :  ^*  If  upon  a  true  construction  of  the  legislatiye  enactmejit  con- 
ferring the  authority  (yiz.,  to  issue  municipal  bonds  upon  certain  condi- 
tions), the  corporation,  or  certain  officers,  or  a  giyen  body  or  tribunal  are 
inyested  with  power  to  decide  whether  the  condition  precedent  has  been 
complied  with,  then  it  may  well  be  that  their  determmation  of  a  matter 
inpais^  which  they  are  authorized  to  decide,  will,  in  fayor  of  the  bond- 
holder for  yalue,  bind  the  corporation."  This  is  a  yery  cautious  state- 
ment of  the  doctrine.  It  may  be  restated  in  a  slightly  different  form. 
Where  legislatiye  authority  has  been  giyen  to  a  municipality,  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and  to  issue 
municipal  bonds  in  payment,  but  only  on  some  precedent  condition,  such 
as  a  popular  yote  fayoring  the  subscription,  and  where  it  may  be  gathered 
from  the  l^islatiye  enactment  that  the  officers  of  the  mumcipality  were 
inyested  with  power  to  decide  whether  the  condition  precedent  has  been 
complied  with,  their  recital  that  it  has  been,  made  in  the  bonds  issued  by 
them  and  held  by  a  bond  fide  purchaser,  is  conclusiye  of  the  fact  and 
binding  upon  the  municipality,  for  the  recital  is  itself  a  decision  of  the 
fact  by  the  appointed  tribunal.  In  Bissell  y.  Jefferaonville  (24  How. 
287),  it  appeared  that  the  common  council  of  the  city  were  authorized  by 
the  legislature  to  subscribe  for  stock  in  a  railroad  company,  and  to  issue 
bonds  for  the  subscription,  on  the  petition  of  three  fourths  of  the  legal 
voters  of  the  city.  The  council  adopted  a  resolution  to  subscribe,  reciting 
in  the  preamble  that  more  than  three  fourths  of  the  legal  yoters  had 
petitioned  for  it,  and  authorized  the  mayor  and  city  clerk  to  sign  and 
deliyer  bonds  for  the  sum  subscribed.  The  bonds  recited  that  they  were 
issued  by  authority  of  the  common  council,  and  that  three  fourths  of  the 
legal  yoters  had  petitioned  for  the  same,  as  required  by  the  charter.  In 
a  suit  subsequently  brought  by  an  innocent  holder  for  yalue  to  recover  the 
amount  of  unpaid  coupons  for  interest,  it  was  held  inadmissible  for  the 
defendants  to  show  that  three  fourths  of  the  legal  voters  of  the  city  had 
not  signed  the  petition  for  the  stock  subscription*  A  similar  ruling  was 
made  in  Van  ffostrop  y.  Madison  City^  1  Wallace,  291,  and  in  mercer 
County  y.  Haekett^  lb.  88. 
The  same  principle  has  recently  been  asserted  in  this  court  after  very 

?'aye  consideration, and  it  must  be  considered  as  settled.  In  St.  Josephs 
^oumship  y.  Rogers^  16  Wall.  644,  it  is  stated  thus :  ^^  Power  to  issue 
bonds  to  aid  in  the  construction  of  a  railroad  is  frequently  conferred 
upon  a  municipality  in  a  special  manner,  or  subject  to  certain  regulations, 
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conditions,  or  qualifications,  but  if  it  appears  by  their  recitals  that  the 
bonds  were  issued  in  conformity  iirith  these  regulations,  and  pursuant  to 
those  conditions  and  qualifications,  proof  that  any  or  all  these  recitals 
were  incorrect  will  not  constitute  a  defence  for  the  corporation  in  a  suit 
on  the  bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  officers  who  executed  the  bonds  to  decide  whether  or  not  there 
had  been  an  antecedent  compliance  with  the  regulation,  condition,  or 
qualification,  which  it  is  alleged  was  not  fulfilled." 

There  is  nothing  in  the  case  of  Marsh  v.  Fulton  Co.  10  Wall.  675,  to 
which  we  have  been  referred,  at  all  inconsistent  with  the  rule  thus  as- 
serted. In  that  case  there  were  no  recitals  in  the  bonds,  and  there  was 
no  decision  that  the  conditions  precedent  to  a  subscription,  or  to  the  gift 
of  authority  to  subscribe,  had  been  performed.  The  question  was,  there- 
fore, open. 

What  we  have  said  disposes  of  the  present  case  without  the  necessity 
of  particular  consideration  of  the  matters  urged  in  the  argument  of  the 
defendant  below.  It  was  inadmissible  to  show  what  was  attempted  to  be 
shown,  and  even  if  it  bad  been  admissible,  the  effort  to  assimilate  the 
case  to  Marsh  v.  Fulton  Co.  would  fail.  There  the  subscription  was  for 
the  stock  of  a  different  corporation  from  that  for  which  the  people  had 
voted.     Here  it  was  not. 

The  judgment  of  the  circuit  court  is  affirmed. 

Mr.  Justice  Bradley  delivered  the  following  concurring  opinion. 

I  dissent  from  the  opinion  of  the  court  in  this  case,  so  far  as  it  may  be 
construed  to  reaffirm  the  first  point  asserted  in  the  case  of  Knox  County 
V.  Aspinwally  to  wit:  that  the  mere  execution  of  a  bond  by  officers 
charged  with  the  duty  of  ascertaining  whether  a  condition  precedent  has 
been  performed  is  conclusive  proof  of  its  performance.  If,  when  the  law 
requires  a  vote  of  tax-payers  before  bonds  can  be  issued,  the  supervisor 
of  a  township,  or  the  judge  of  probate  of  a  county,  or  other  officer  or 
magistrate,  is  the  officer  designated  to  ascertain  whether  such  vote  has 
been  given,  and  is  also  the  proper  officer  to  execute  and  who  does  execute 
the  bonds ;  and  if  the  bonds  themselves  contain  a  statement  or  recital 
that  such  vote  haa  been  given  ;  then,  the  bond  fide  purchaser  of  the  bonds 
need  go  back  no  further.  He  has  a  right  to  rely  on  the  statement  as  a 
determination  of  the  question.  But  a  mere  execution  and  issue  of  the 
bonds  without  such  recital  is  not,  in  my  judgment,  conclusive.  It  may 
be  primd  facie  sufficient ;  but  the  contrary  may  be  shown.  This  seems 
to  me  to  be  the  true  distinction  to  be  taken  on  this  subject,  and  I  do  not 
think  that  the  contrary  has  ever  been  decided  by  this  court.  There  have 
been  various  dicta  to  the  contrary,  but  the  cases,  when  carefully  exam- 
ined, will  be  found  to  have  had  all  the  prerequisites  necessary  to  sustain 
the  bonds,  according  to  my  view  of  the  case.  This  view  was  distinctly 
announced  by  this  court  in  the  case  of  Lynde  v.  The  County  of  Winne-^ 
bago^  16  Wall.  13.  In  the  case  now  under  consideration,  there  is  a  suffi- 
cient recital  in  the  bond  to  show  that  the  proper  election  was  held  and 
the  proper  vote  given ;  and  the  bond  was  executed  by  the  officers  whose 
duty  it  was  to  ascertain  these  facts.  On  this  ground,  and  this  alone,  I 
concur  in  the  judgment  of  the  court. 
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SUPREME  COURT   OP   CALIFORNIA. 

[Fbbbitary,  1876.] 

taxation.  —  mortgages  not   sttbjbct  to  taxation  under   thb 

constitution  of  california. 

PEOPLE  V.  HIBERNIA  SAVINGS  INSTITUTION. 

A  constitutional  proTision  that  <<  all  property  shall  be  taxed  according  to  its  value  "  does 

not  authoiice  the  taxation  of  mortgages. 

Opinion  by  McEinstbt,  J.,  —  Niles,  J.,  ooncorring. 

*^  Taxation  shall  be  equal  and  uniform  throughout  the  state.  All  prop- 
erty in  this  state  shall  be  taxed  in  proportion  to  its  yalue  to  be  ascer- 
tained as  directed  by  law ;  but  assessors  and  collectors  of  town,  county, 
and  state  taxes  shall  be  elected  by  the  qualified  electors  of  the  district, 
county,  or  town  in  which  the  property  taxed  for  state,  county,  or  town 
purposes  is  situated."    Constitution  of  California,  article  11,  section  15. 

There  is  no  provision  in  the  Political  Code  which  requires,  in  terms,  that 
debts  secured  by  mortgage  shall  be  taxed.  That  Code  requires  that  all 
pn^rty  shall  be  taxed,  and  section  17  declares :  '^  The  words  '  personal 
property  '  include  money,  goods,  chattels,  evidence  of  debt^  and  things  in 
aeUan" 

Unless  the  proyision  of  the  Constitution  above  quoted  restrains  or  lim- 
its the  power  of  the  legislature  so  as  to  prohibit  the  taxation  of  ^^  evi- 
dences of  debt  and  thiiigs  in  action,"  it  is  the  duty  of  the  assessors  to 
assess  not  only  mortgages,  but  all  debts  ^^  solvent  or  not  solvent,  and 
also  all  rights  of  action,  whether  arising  ex  contractu  or  ex  delicto. 

And  this,  Ist,  because  it  is  the  established  law  that  all  property  must 
be  taxed,  and  the  legislature  has  no  power  to  exempt  any  property; 
and  2d,  because  the  legislature  has  declared  that  all  property  shall  be 
taxed,  and  attempted  to  include  in  the  definition  of  property  aU  ehoses 
in  action. 

But  to  declare  that  it  is  the  duty  of  the  assessor  to  assess  all  ^'  things  in 
action,"  is  to  give  a  construction  to  the  Constitution  which  must  lead  to 
the  greatest  absurdities.  The  Constitution,  in  its  application  to  the  vari- 
ous d^artments  of  the  government,  and  to  individual  rights,  must  receive 
such  a  construction  as  to  give  it  a  practical  operation.  There  would  be  a 
contradiction  in  the  single  section  of  the  Constitution  if  it  were  construed 
as  requiring  that  all  property  should  be  taxed  equally  and  imiformly  with 
reference  to  its  value,  and  that  the  word  property  includes  all  those  things 
practically  incapable  of  an  appraisement  bearing  any  definite  relation  or 
proportion  to  other  things  or  property. 

That  choses  in  action  are  dependent  on  too  many  contingencies  to  be 
capable  of  appraisement  which  shall  accord  with  any  rule  of  equality  or 
omformity  of  value,  is  too  plain  fo^  argument. 

Tet  the  Constitution  requires  that  all  property  shall  be  assessed  on  the 
ad  valorem  principle  by  local  assessors.     All  property  which  is  visible 
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and  tangible  is  capable  of  such  assessment ;  choses  in  action  are  not.  The 
word  '*  property ''  has  been  used  in  our  language  in  several  senses ;  but 
in  the  case  in  hand  we  cannot  be  limited  to  the  meaning  given  it  by  the 
Code,  but  may  also  —  and  such  is  our  duty  —  look  for  its  meaning  in  the 
Constitution.  The  Constitution  provides  that  no  property,  as  property, 
shall  be  taxed  except  such  as  is  capable  of  a  valuation  by  the  assessors, 
which  shall  be  ratably  equal  and  uniform  with  that  affixed  to  all  other 
property. 

In  Houghton  v.  Austin^  47  Cal.  661,  it  was  held  that  taxation  must  be 
thus  equal  and  uniform,  and  in  People  v.  San  Francisco  Savings  Union, 
31  Cal.  188,  that  a  valuation  by  an  assessor  is  the  very  foundation  of  pro- 
ceedings for  apportioning  and  collecting  a  tax  on  property. 

The  13th  section  of  article  11  of  the  Constitution  requires  that  each 
article  of  property,  capable  of  valuation,  shall  be  fixed  or  estimated,  and 
the  owner  thereof  made  to  pay  a  sum  which  shall  bear  the  same  propor- 
tion to  the  whole  amount  levied,  as  does  the  particular  property  to  the 
aggregate  value  of  all  the  property  in  the  state  or  tax  district. 

Under  our  Constitution,  therefore,  the  subject  of  taxation  is  the  sum  of 
all  the  values. 

Independent  of  other  constitutional  restrictions,  the  state  might  take 
such  portions  of  the  wealth  within  its  borders,  the  burden  being  distrib- 
uted with  uniformity,  as  the  legislative  department  may  deem  necessaty 
for  the  support  or  defence  of  the  government.  In  this  respect  there  would 
be  no  limitation,  save  that  resulting  from  moral  considerations,  addressing 
themselves  to  the  consciences  of  individual  legislators.  Supposing — what 
would  thus  be  possible  in  theory  —  that  the  necessities  of  government  re- 
quired a  tax  of  one  hundred  per  cent,  on  all  values,  or,  what  would  be  the 
result  of  such  a  tax,  an  appropriation  of  all  the  property  in  the  state — it 
is  plain  that  the  state  would  receive  no  benefit  from  evidences  of  debt  due 
by  some  of  her  citizens  to  others,  and  payable  out  of  the  tangible  property 
which  the  state  has  already  taken. 

It  is  property  in  possession  or  enjoyment,  and  not  merely  in  right, 
which  must  ultimately  pay  every  tax. 

The  legislature  may  declare  that  a  cause  of  action  shall  be  taxed,  but 
a  cause  of  action  cannot  pay  the  tax,  and  this  because  it  has,  and  can 
have  no  value  independent  of  the  tangible  wealth  out  of  which  it  may  be 
satisfied. 

In  a  certain  sense  a  promissory  note,  or  any  credit,  is  property. 
Whether  "  solvent,"  as  the  term  is  ordinarily  employed,  or  not,  it  may 
be  assessed  for  value ;  it  would  be  difficult,  however,  to  explain  why  a 
note  discounted .  at  twenty  per  cent,  should  be  less  appropriately  called 
''  property  "  than  one  sold  at  par.  In  any  case,  a  credit  has  no  value 
other  than  the  value  it  has  acquired  by  means  of  the  probability  that  the 
property  having  present  actual  value,  upon  which  a  tax  is  levied  and  col- 
lectedy  will  be  applied  to  the  satisfaction  of  the  claim  it  represents.  He 
who  has  the  property  in  possession  must  be  taxed  on  its  value,  and  the 
value  once  taxed  cannot  be  retaxed  without  a  violation  of  the  constitu- 
tional provision  that  each  value  shall  be  taxed  proportionally  to  the  sum 
of  all  the  values. 

The  sovereign  power  of  the  people,  in  employing  the  prerogative  of  tax- 
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ation,  regards  not  the  claims  of  individuals  on  individuals,  but  deals  with 
the  aggregate  wealth  of  all ;  that  which  is  supposed  to  be  unlimited  is 
here  limited  by  an  inexorable  law  which  parliaments  cannot  set  aside,  for 
it  is  only  to  the  actual  wealth  that  governments  can  resort,  and  that  ex- 
hausted, they  have  no  other  property  resource.  This  is  as  certain  as  that 
a  paper  promiBe  to  pay  is  not  money. 

It  may  not  be  possible  in  every  case  to  show  that  the  debtor  has  paid 
the  tax  assessed  to  his  creditor.  But  it  admits  of  mathematical  demon- 
stration, if  the  other  property  in  the  state  has  been  assessed  at  its  value, 
that  the  money  which  shall  ultimately  satisfy  the  debt,  if  it  is  ever 
satisfied,  has  paid  its  tax.  If  it  were  practicable  to  assess  alF  the  prop- 
erty in  the  state  at  the  same  moment  of  time,  it  would  be  clear  to  every 
mind  that  an  assessment  of  a  credit  was  an  attempt  to  transfer  to  it  a  value 
elsewhere  assessed.  It  may  happen  as  the  assessor  goes  his  round  that 
the  same  piece  of  tangible  personal  property  is  in  fact  twice  taxed  ;  but  in 
eyery  such  case  the  presumption  is  that  the  first  found  in  possession  has 
parted  with  it  for  its  value ;  that  when  the  second  person  is  assessed,  the 
first  has  received  other  property  of  like  value  to  that  twice  assessed ;  so 
that  the  uniformity  required  by  the  Constitution  is  maintained  in  efiFect. 
But  if  a  debtor  is  found  to  be  the  owner  of  one  thousand  dollars,  and  is 
assessed  for  that  sum ;  and  his  creditor  is  found  to  be  the  owner  of  his 
note  for  $1,000,  and  is  assessed  for  a  like  sum  ;  and  if,  the  day  after  the 
visit  of  the  assessor  to  the  creditor,  the  debtor  shall  pay  his  note,  it  is 
clear  that  the  same  value  has  been  twice  taxed ;  since  the  debtor  has 
parted  with  his  money,  and  received  that  which  is  certainly  not  taxable 

?roperty  in  hU  hands,  and  which  can  never  afterwards  be  assessed. 
I^hen  a  debtor  pays  his  debt,  he  does  not  abstract  or  destroy  any  por- 
tion of  the  taxable  property  of  the  state ;  the  aggregate  of  value  remains 
die  same. 

In  People  v.  Uddy,  48  Cal.  386,  decided  at  the  April  term,  1872,  this 
court  said  :  "  The  word  *  property '  is  used  in  that  section  of  the  Consti- 
tution in  its  ordinary  and  popular  sense,  and  this  is  the  general  rule  in 
the  interpretation  of  constitutions  and  statutes,  unless  the  context  shows 
that  the  words  are  used  in  some  technical  or  arbitrary  sense."  With 
this  general  proposition  I  fully  agree,  but  I  am  not  prepared  to  admit  that 
in  ite  vulgar  sense,  the  word  "  property  "  includes  all  chases  in  action. 
And  I  feel  compelled  to  dissent  from  the  statement  which  follows,  in  the 
same  opinion :  ^^  There  is  no  good  reason  to  believe  that  the  word  was 
used  in  that  section  (section  13,  article  11)  in  a  sense  materially  differing 
from  that  which  it  has  in  other  sections  of  that  instrument."  A  single  il- 
lustration will  show  that  the  foregoing  is  not  literally  correct.  It  has 
never  been  doubted  in  these  arguments  that  gold  and  silver  money  is 
property  which  may  be  taxed.  Such  coins  are  more  than  promises  to 
pay;  they  are  composed  of  metals  recognized  as  standards  of  value 
throughout  the  commercial  world,  and  everywhere  of  purchasing  capac- 
ity. But  it  has  been  repeatedly  held  that  the  clause  of  the  Constitution 
(art.  1,  sec.  8),  "  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation,"  prohibits  the  taking  of  money.  The  reason 
is  apparent.  The  compensation  spoken  of  is  money,  and  it  would  lead 
to  an  absurdity  to  say  that  money  should  be  taken  for  the  public,  only  in 
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case  an  equal  sum  of  money  should  be  paid  to  the  citizen  when  the  money 
was  taken.  Such  is  the  uncertainty  of  human  language,  that  it  is  abso- 
lutely necessary  to  consider  the  context  in  order  to  determine  the  sense  in 
which  a  particular  word  is  employed,  if  it  can  ever  be  employed  in  more 
than  one. 

The  facts  of  the  present  case  do  not  present  any  question  as  to  the 
power  of  the  legislature  to  require  the  payment  of  a  specific  sum  by  way 
of  license  for  the  transaction  of  a  particular  business,  or  the  performance 
of  uarticular  acts. 

I'he  views  above  expressed  remove  the  objection  heretofore  resorted  to 
that  the  creditor  cannot  complain  if  the  debtor  shall  pay  a  double  tax. 
The  creditor  can  always  complain  because  the  credit  should  not  be  taxed 
at  all,  inasmuch  as  it  has  no  independent  value,  and,  therefore,  cannot  be 
taxed  in  proportion  to  such  value  -^  as  part  of  the  aggregate  of  value  —  in 
the  manner  required  by  the  Constitution. 

And  in  the  foregoing  an  effort  has  been  made  to  abstain  from  any  refer- 
ence to  the  moral  effects  of  a  species  of  legislation  which  ordinarily  trans- 
fers the  burden  of  taxation  from  the  lender  to  the  borrower,  and  encour- 
ages misrepresentation  and  perjury  by  permitting  the  collection  of  a  tax 
to  depend  upon  the  oath  of  the  creditor,  based  on  his  opinion  of  the  sol- 
vency of  his  debtors.  The  case  should  be  decided  by  reference  to  the 
power  of  the  legislature  under  the  Constitution. 

I  am  of  the  opinion  that  **  credits  "  are  not  "  property "  subject  to 
taxation  within  the  meaning  of  the  section  of  the  Constituticm  above 
quoted. 

Judgment  reversed  and  cause  remanded.     Itemittitur  forthwith. 

Wallace,  C.  J.,  concurring.  The  question  in  hand  is  whether  *'cred- 
its  "  are  "  property  "  in  the  sense  in  which  the  latter  word  is  employed 
in  the  thirteenth  section  of  the  eleventh  article  of  the  Constitution,  which 
requires  all  *'  property  "  to  be  taxed  in  proportion  to  its  value. 

It  is  not  to  be  doubted,  of  course,  that  even  though  credits  be  not  prop- 
erty in  the  sense  referred  to,  and  consequently  not  to  be  taxed  as  property^ 
the  legislature  may,  nevertheless,  in  its  discretion,  impose  a  tax  upon  such 
credits,  —  as,  for  instance,  it  may  require  stamps  of  graduated  denomina- 
tion to  be  a£Sxed  to  each  promissory  note  or  evidence  of  indebtedness  exe- 
cuted, —  which  form  of  tax,  when  put  in  operation,  would  probably  enable 
everybody,  certainly  all  borrowers,  to  realize  the  important  truth,  that 
a  tax  imposed  upon  credits,  in  whatever  form  it  may  he  impoped^  must 
always  be  paid,  not  by  the  creditor,  but  by  the  debtor. 

Returning  then  to  the  question  whether  credits  must  be  considered  to 
be  "  property  "  in  the  sense  adverted  to,  it  will  be  remembered  that  the 
affirmative  was  maintained  here  in  People  v.  Eddy^  43  Cal.  881.  The 
question,  however,  involving,  as  it  does,  the  correct  ccmstruction  of  the 
text  of  the  Constitution  itself,  in  respect  to  a  matter  of  such  ereat  and 
constantly  recurring  importance  as  the  working  of  the  general  revenue 
system  of  the  state,  is  not,  in  my  opinion,  to  be  determined  by  reference 
to  mere  precedents,  or  to  decisions  already  made. 

Considerations,  upon  which  the  doctrine  of  stare  decisis  is  supposed 
to  be  founded,  certainly  do  not  attach  to  a  controversy  of  this  character. 
A  reexamination  of  the  general  question,  wholly  unembarrassed  by  what 
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our  predecessors  or  we  ourselves  may  have  said,  if  seen  to  have  been  ill- 
founded  in  law,  does  not  involve  either  the  possible  disturbance  of  vested 
rights,  or  .the  overthrow  of  the  rules  of  property  supposed  to  have  become 
fixed  and  settled. 

I  am  of  the  opinion  that  credits  are  not  property,  in  the  sense  in  which 
the  word  property  is  used  in  the  thirteenth  section  of  the  eleventh  article 
of  the  Constitution.  That  credits  are  correctly  designated  as  *^  property," 
in  a  general  sense,  no  one,  of  course,  will  deny ;  and  that  they  fall  within 
the  true  meaning  of  that  word,  as  employed  in  other  portions  of  the  Con- 
stitution, is  readily  conceded. 

But,  as  observed  by  Yattel,  ^^  It  does  not  follow  either  Ibgically  or 
grammatically  that  because  a  word  occurs  in  one  section  with  a  definite 
sense  that  therefore  the  same  sense  is  to  be  adopted  in  every  other  section 
in  which  it  occurs."    Book  2,  ch.  17,  sec.  285. 

It  certainly  requires  neither  discussion  nor  authority  to  show  that  in 
searching  for  the  true  sense  in  which  a  word  has  been  used  in  a  particular 
instance,  it  is  proper,  in  fact  often  indispensable,  to  consider  as  well  the 
subject  matter  which  it  concerns,  as  the  immediate  conneption  in  which 
it  was  used.  Neither  philology  nor  criticism,  of  themselves,  afford  safe 
rules  for  the  interpretation  of  the  language  of  statesmen  used  in  estab- 
lishing a  system  of  finance,  and  providing  for  the  physical  necessities  of 
the  state. 

The  language  found  in  the  thirteenth  section  of  the  eleventh  article  of 
the  Constitution,  referred  to,  is  as  follows :  ^^  Taxation  shall  be  equal  and 
imifonn  throughout  the  state.  All  property  in  this  state  shall  be  taxed 
in  proportion  to  its  value,"  &c. 

This  provision  of  the  Constitution  established  the  cardinal  rule  that 
property  taxation  in  this  state  should  always  be  imposed  upon  an  ad 
vdarem^  as  contradistinguished  from  a  specific  basis,  and  may  be  para- 
phrased thus :  ^'  All  the  actual  wealth  within  this  state  shall  be  equally 
burdened  with  the  support  of  the  government."  That  property^  as  here 
employed  in  the  Constitution,  and  ^^  actual  toealth^*^  as  used  in  the  para- 
phrase are  synonymous,  and  that  each  of  them  alike  excludes  mere  cred- 
its, is  believed  to  be  demonstrable.  In  the  nature  of  things,  both  the 
scale  of  public  expenditure  indulged,  and  the  consequent  decree  of  tax- 
ation necessary  for  its  supply,  have  reference  to  the  actual  aggregate 
wealth  of  the  political  community  to  which  government  looks  for  support. 
These  habitually  vary  as  the  state  is  popularly  said  to  be  comparatively 
rich  or  comparatively  poor. 

The  l^slature,  in  making  up  the  budget,  must  necessarily,  therefore, 
look  to  the  aggregate  amount  of  actual  wealth  in  the  hands  of  the  people 
and  borne  upon  the  tax  rolls.  This  constitutes  the  capacity  to  pav, 
which  it  is  always  indispensable  for  the  statesman  to  consider.  And  m 
considering  it,  how,  it  may  be  asked,  can  it  be  supposed  that  the  aggre^ 
gate  wealth  of  the  people,  their  actual  capacity  to  pay  taxes,  is  at  all 
made  up  of  credits  —  the  mere*  indebtedness  owing  by  individual  mem- 
bers of  body  politic  to  others  of  its  members  ? 

An  answer  would  perhaps  most  readily  be  found  in  supposing,  were 
such  ^  thing  possible,  that  tne  entire  tax  rolls  exhibited  nothing  but  such 
indebtedness.  Taxation  attempted  under  such  ciroumstance  would,  ol 
coarse,  be  wholly  fanciful,  as  having  no  actual  basis  for  its  exercise. 
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It  must  result,  therefore,  that  mere  credits  are  a  false  quantity  in  ascer- 
taining ^the  sum  of  wealth  which  is  subject  to  taxation  as  property,  and 
that,  in  so  far  as  that  sum  is  attempt^  to  be  increased  by  the  addition 
of  those  credits,  property  taxation,  based  thereon,  is  not  only  merely  fan- 
ciful, but  necessarily  the  unconstitutional  imposition  of  an  aidditioDal  tax 
upon  a  portion  of  the  property  already  once  taxed.  Thus,  if  there  be 
within  the  state  only  one  million  and  a  half  in  actual  material  wealtli, 
and  if  there  be  in  addition  a  half  million  of  credits,  a  tax  of  one  per 
cent,  imposed  upon  the  two  millions  thus  made  up  will  prove  to  be  in 
reality  a  double  tax  upon  that  portion  of  the  one  million  and  a  half  of 
actual  wealth  which  is  represented  a  second  time  as  credits,  from  which 
double  tax  the  remainder  of  the  actual  wealth,  however,  will  escape  al- 
together. To  illustrate:  let  it  be  supposed  that  it  is  shown  by  the  roll 
that  one  million  and  a  half  of  actual  wealth  is  made  up  of  one  million 
in  ffoods  and  one  half  million  in  money^  and  that  the  loan  of  the  half 
miUion  in  money  has  created  the  half  million  in  credit9.  It  will  be  seen 
that  while  the  one  million  in  goods  are  set  down  upon  the  rolls  but  onoe, 
the  half  milliqn  of  money  is  set  down  twice  for  the  purpose  of  taxation ; 
once  as  money  in  the  hands  of  the  borrowers,  again  as  money  in  the 
hands  of  the  lenders  —  in  the  form  of  *^ credits"  —  that  is  to  say,  the 
promissory  notes  given  by  the  borrowers.  The  goods,  being  represented 
but  once,  are  taxed  but  once ;  the  money,  however,  being  represented 
twice  upon  the  assessment  roll,  is  twice  taxed.  This  assuredly  is  not  the 
equal  taxation  of  property  guaranteed  by  the  Constitution. 

The  taxation  thus  imposed  nominally  upon  '^  credits  "  having  resulted 
in  the  double  taxation  of  the  money,  the  additional  tax  must,  of  course, 
be  paid  by  some  one.  And  here  all  human  experience,  as  well  as  the 
settled  theories  of  finance,  concur  that  it  is  not  the  lender  who  pays,  but 
the  borrower.  The  borrower  is  the  consumer.  The  interest  which  he 
pays  to  the  lender  is-  the  prime  cost  of  the  delay  for  which  he  has  con- 
tracted. If  the  government,  by  the  imposition  of  additional  taxes,  in- 
crease the  cost,  the  borrower,  being  the  consumer,  must  pay  for  it.  The 
truth  of  this  proposition  is  indeed  so  generally  recognized  that  it  is  not 
unusual  to  insert  in  the  instrument  by  which  the  repayment  of  the  loan 
is  secured,  a  distinct  covenant  upon  the  part  of  the  borrower  to  refund 
to  the  lender  all  taxes  which  the  latter  may  be  compelled  to  pay  by 
reason  of  the  loan ;  and  even  where  the  covenant  is  omitted,  the  lender 
is  doubtless  fully  protected  at  the  expense  of  the  borrower,  by  th^  exac- 
tion of  an  increased  rate  of  interest  upon  the  loan.  To  hold,  therefore, 
that  "  credits"  constitute  "  property  "  within  the  intent  of  the  thirteenth 
section  of  the  eleventh  article  of  the  Constitution,  would  be  to  attribute  a 
meaning  to  the  word  property  as  there  used,  which  would  not  promote, 
but  utterly  defeat,  the  uniformity  of  property  taxation  in  this  state, 
which  it  was  the  principal  purpose  of  that  section  to  secure. 

I,  therefore,  concur  that  the  judgment  of  the  court  below  be  reversed. 

Crockett,  J.,  concurring.  I  concur  in  the  opinion  of  Mr.  Justice 
McKinstry,  and  while  it  is  not  to  be  denied  that  the  proposition  that 
solvent  debts  are  not  ^^  property  "  for  the  purposes  of  taxation  within  the 
intent  of  article  11,  section  13,  of  the  Constitution,  it  is  in  conflict  with 
several  prior  decisions  of  this  court.     I  am  satisfied  upon  more  mature 
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deliberation,  and  in  the  light  of  the  latter  and  more  exhaustive  arguments 
of  the  questions,  that  the  former  rulings  on  this  point  cannot  be  sup- 
ported. .  The  Constitution  being  the  fundamental  law,  it  is  of  the  utmost 
consequence  to  the  people  that  its  provisions  should  be  properly  con- 
strued. This  is  peculiarly  true  of  those  provisions  relating  to  the  power 
of  taxation,  —  a  power  more  subject  to  abuse  than  any  other,  and  which 
directly  afiFects  the  interest  of  every  citizen.  Whatever  weight  may  be 
due  to  the  rule  of  vtare  deciiis^  as  applied  to  other  subjects,  it  ought  not, 
in  my  opinion,  to  prevent  a  return  to  a  proper  construction  of  those  pro- 
visions of  the  Constitution  which  affect  the  vital  question  of  taxation. 
No  great  property  rights  have  grown  up  under  the  former  construction, 
which  can  be  injuriously  affected  by  the  change  in  the  rule ;  and  I  dis- 
cover no  sufficient  reason  for  persisting  in  a  construction,  the  only  effect 
of  which,  in  a  large  majority  of  cases,  is  to  inflict  upon  the  borrowers  of 
money  an  unjust  and  oppressive  system  of  double  taxation.  That  this 
is  the  necessary  result  of  a  tax  on  debUi  secured  by  mortgage  for  money 
loaned  is,  in  my  opinion,  too  plain  to  admit  of  debate.  In  the  case  of  the 
Savings  ^  Loan  Society  v.  Austiny  46  Cal.  415,  I  have  stat^  at  length 
my  reasons  for  that  opinion,  and  it  is  unnecessary  to  repeat  them  here.  I 
still  adhere  to  that  opinion ;  and  in  addition  to  the  reasons  stated  by  Mr. 
Justice  McKinstry,  why  the  tax  involved  in  the  present  case  should  be 
set  aside,  I  think  that  the  facts  disclosed  by  this  record  present  a  clear 
case  of  doable  taxation  of  the  same  subject  matter ;  and  the  tax  having 
been  paid  by  the  mortgagors,  cannot  again  be  collected  from  the  mort- 
gagee. 

But  while  holding  that  solvent  debts  are  not  ^^  propertv  "  in  the  sense 
of  article  11,  section  13,  of  the  Constitution,  and,  therefore,  are  not  re- 
quired to  be  taxed  on  the  ad  valorem  principle,  it  does  not  follow  that 
the  legislature  is  for  that  reason  powerless  to  tax  them  in  some  other 
form.  It  exercises  unquestioned  the  right  to  tax. avocations,  not  because 
an  avocation  is  property,  but  because  the  mode  of  taxation  is  unlimited, 
except  in  so  far  as  they  are  restricted  by  the  Constitution ;  and  article 
11,  section  13,  prescribes  the  method  only  in  respect  to  such  subjects  of 
taxation  as  are  ^'  property  "  in  the  sense  of  that  clause.  Solvent  debts 
not  being  '^  property  '  in  that  sense,  cannot  be  taxed  as  such  under  that 
provision,  as  v^as  attempted  to  be  done  in  the  present  case.  But  it  might 
be  competent  for  the  legislature  to  require  a  stamp  tax  on  a  mortgage  or 
a  protnissory  note,  for  the  same  reason  that  it  may  tax  the  avocation  of 
an  auctioneer.  In  that  event  it  would  be  a  tax  on  the  transaction  of 
making  the  note  or  mortgage,  and  not  a  tax  on  the  debt  as  property. 

Mr.  Justice  Rhodes  dissents* 
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SUPREME  COUBT  OF  NEW  HAMP8HIBB. 

To  appear  in  65  N.  H. ) 

PBOMIBSOBY  NOTE.  —  BIGNATUBB  OBTAINED  BY  FBAUD.  —  KE6UG£NGE« 

CITIZENS'  NATIONAL  BANK  v.  SMITH. 

The  defendant  was  indnced  to  sign  his  name,  as  maker,  to  a  negotiable  promissory  note, 
by  the  false  and  fraudulent  representations  that  it  was  a  contract  of  an  entirely  difiPer- 
ent  character,  whereby  he  would  incur  no  pecuniary  liability;  but  it  appeared  farther, 
that  it  was  a  negligent  act  on  his  part  to  siffn  the  note  without  ascertaining  whether  it 
was  what  the  payee  represented,  or  someming  else.  Held,  that  the  defendant  was 
precluded  by  his  negligence  from  settin?  up  the  fraud  against  a  bondjide  holder  of  the 
note  who  had  purchased  it  for  Talue  before  due. 

This  action  was,  at  the  September  term,  1874,  committed  to  a  refeiee, 
who,  at  this  term,  reported  the  following  facts :  — 

This  is  an  action  of  assumpsit  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy :  "  Tilton,  N.  H.,  January  Ist,  1872.  Nine  months  after 
date,  I  promise  to  pay,  to  the  order  of  R.  M.  Grems,  one  hundred  and  forty 
dollars,  at  my  residence  in  Tilton,  N.  H.,  value  received  and  int.  Dae  Oct 
4,  '72.  LfOrenzo  Smith."  On  the  back  of  said  note  is  the  following :  "  With- 
out recourse.  R.  M.  Grems."  **  Demand  and  notice  waived.  Leonard 
Gerrish."  The  plaintiffs  purchased  the  note,  a  short  time  after  its  date, 
in  good  faith,  without  notice  of  any  defect.  The  signature  is  genuine,  but 
the  note  is  wholly  without  consideration.  The  defendant  did  not  contract 
to  give  any  note,  nor  know  or  have  any  suspicion  that  it  was  a  note  he 
was  signing,  but  was  fraudulently  induced  by  the  payee  to  sign  it  under 
the  pretence  that  it  was  an  agreement  to  become  agent  of  a  patent  hay- 
fork, and  upon  the  representation  by  the  payee  that  the  defendant  was 
to  incur  no  pecuniary  liability.  It  was  a  negligent  act  on  the  part  of 
the  defendant  to  sign  the  note  without  ascertaining  whether  it  was  what 
^e  payee  represented,  or  something  else.  [At  the  request  of  the  defend- 
ant, I  add  the  following:  The  defendant  is  an  old  man,  of  limited  edu- 
cation and  poor  eyesight,  and  is  not  in  the  habit  of  writing  except  to 
sign  his  name.  To  this,  at  the  request  of  the  plaintiffs,  I  add  the  fol- 
lowing :  His  daughter,  an  intelligent  woman,  was  present  when  the  note 
was  signed,  and  had  an  opportunity  to  read  it.]  A  few  days  after  tiie 
note  fell  due,  the  defendant,  having  learned  that  the  plaintiffs  had  it, 
called  at  the  bank  and  examined  it,  and  gave  notice  to  the  cashier  that 
he  should  not  pay  it.  There  was  no  proof  that  payment  of  the  note 
was  ever  demanded  at  the  defendant's  house.  The  defendant's  counsel, 
on  the  day  after  the  hearing  closed,  took  the  position,  in  a  letter  to  the 
referee,  that  the  action  cannot  be  maintained  for  want  of  a  demand  at 
the  defendant's  house.  The  referee  ruled,  proforma^  that  the  plaintiffs 
are  entitled  to  recover,  and  finds  that  the  defendant  did  promise,  in 
manner  and  form  as  the  plaintiffs  have  declared,  and  assesses  the  dam- 
ages in  the  sum  of  one  hundred  and  forty  dollars,  and  interest  from 
January  1,  1872 ;   but  if  the  court  shall  be  of  opinion'  that  upon  the 


June,  1876.]  THE  AMERICAN  LAW  TIMES  REPORTS.  249 

■  ■  — ^— ^i^i^i^^^i^— ^»^i^— ^^ij^i^^^— ^^— ^— — ^— — »«»^^-^^— »^— ■^^— ^»^i— »^— »^— — ^— «««^^^i^.^»^^^»^^— ^^^^^^■^■— ^— ^-^^ 

YoL  m.]  CiTizBira'  'National  Bakk  v.  Smith.  [No.  6. 

foregoing  facts  the  plaintiffs  are  not  entitled  to  reoover,  then  the  referee 
finds  that  the  defendant  did  not  promise  in  manner  and  form  as  the  plain- 
tiffs have  declared. 

The  questions  arismg  on  the  foregoing  report  were  transferred  to  this 
coin*t  for  determination  by  Ran^^  J* 

Pike  ^  Blodgett^  for  the  defendant*  It  appears  from  the  case :  (1.) 
that  the  defendant  did  not  contract  to  give  any  note ;  (2.)  that  he  did 
not  know  or  have  any  suspicion  that  it  was  a  note  he  was  signing ;  (3.) 
that  his  signature  was  obtained  by  fraud,  and  under  the  pretence  that  it 
was  an  agreement  to  become  aeent  for  a  patent  hay-fork,  and  that  he 
was  to  incur  no  pecuniary  liabifity ;  (4.)  that  the  note  is  wholly  with- 
out consideration;  (5«)  that  the  defendant  is  an  old  man,  of  limited 
education,  and  poor  eyesi^t,  and  not  in  the  habit  of  writing  except  to 
sign  his  name ;  and  (6.)  that  the  plaintiffs  are  innocent  holders  for  value 
before  maturity. 

I.  The  facts  reported  present  an  instrument  in  the  form  of  a  prom- 
issory note,  but  the  substance  is  wholly  wanting.  There  W8U9  no  biowl- 
edge,  no  consideration,  no  consent,  and  no  delivery  on  the  part  of  the 
defendant.  What  he  did  was  not  through  the  free  and  band  fide  ex- 
erdae  of  his  will,  but  through  an  outrageous  and  unmitigated  fraud. 
Our  position  therefore  is,  that  the  instrument  npon  which  the  plaintiffs 
seek  to  recover  is  not  legally  or  in  fact  the  note  of  the  defendant ;  that 
he  is  no  more  bound  by  it  than  if  it  were  a  total  forgery,  signature  in- 
cluded ;  and  that,  in  contemplation  of  law,  it  is  but  a  blank  piece  of  pa- 
per to  which  no  additional  validity  can  be  given,  because  it  is  in  form 
negotiable  or  in  the  hands  of  an  innocent  bolder  for  value  before  ma- 
turity. It  IB  notorious  that  hundreds  of  similar  instruments  have  been 
recently  obtained  in  a  like  manner  in  this  state  by  parties  who  have 
been  driven  from  other  states  by  the  decisions  of  the  court,  and  the 
questions  arising  in  the  present  case  are  therefore  of  great  importance. 
However  it  may  have  been  formerly,  the  uniform  current  of  the  latter 
decisions  in  this  country  is  a^inst  the  validity  of  such  instruments,  and 
the  principles  upon  which  su<di  decisions  are  based  may  well  be  consid- 
ered to  be  firmly  established  as  sound  rules  of  law,  founded  in  reason. 
"  The  maker  of  a  promissory  note,  whose  signature  is  obtained  without 
his  consent  or  knowledge,  will  not  be  held  on  the  note,  even  in  the 
hands  of  an  innocent  holder,  for  value  before*  maturity."  BriggB  v. 
Ewart^  51  Mo.  245.  The  court  say,  in  their  opinion  in  this  case  (Jan- 
uary term,  1873) :  ^^  It  may  well  be  assumed  as  an  axiom  too  well  set- 
tled to  be  disputed,  that  no  one  can  be  made  a  party  to  a  contract  with- 
out his  own  consent.  Although  his  signature  may  be  put  to  the  writing 
and  may  have  been  written  by  himself,  yet,  if  he  did  not  know  what  he 
was  signing,  but  acted  honestly  under  the  belief  that  he  was  signing  some 
other  paper  and  not  the  one  he  really  signed,  he  ought  not  to  be  bound 
by  socli  signature.  In  the  execution  of  instruments  of  writing,  such  as 
contracts,  deeds,  &c.,  the  mind  must  act  intelligently,  and  the  instru- 
ment must  not  only  be  signed,  but  delivered  by  the  party  as  and  for  what 
he  intended  it  for.  Commercial  paper  is  no  exception  to  this  rule,  only 
that  in  some  cases  a  party,  knowingly  putting  his  name  to  such  paper, 
i^^yi  by  ^  own  negligence,  be  estopped  from  disputing  its  execution 
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as   against  an  innocent    holder  for  value.   •   .    •        The   point   is,  that 
the  mind  must  act  in  the  execution  of  the  paper.     It  must  be  executed 
as  and  for  the  paper  it  purports  to  be.     If  the  mind  is  drawn  away  from 
it  by  fraud  or  otherwise,  and  the  party  is  induced  to  sign  it  as  and  for 
another  instrument  from  what  it  purports  to  be,  then  there  is  no  consent 
given  and  no  delivery  made  or  authorized  to  be  made  of  the  paper  so 
signed.     If  such  paper  purports  to  be  a  negotiable  note,  it  is  void  as  to 
the  payee  and  all   other  holders,  whether  innocent  purchasers  or  not.*' 
lb.  249,  250.     ^^  The  maker  of  a  promissory  note  may  defend  against  a 
bond  fide  holder  for  value,  on  the  ground  that  when  he  signed  the  note 
it  was  represented   and  he  believed  it  to  be  a  contract  of    an  entirely 
different  character.     This  class  of  cases  forms  an  exception  to  the  general 
rule  regarding  the  liability  of  makers  of  promissory  notes  to  bond  fide 
holders,  and  may  be  ranked  with  notes  declared  void  by  statute."      Whit- 
ney V.  Snyder^  2  Lans.  (N.  Y.)  477.     '^  A  promissory  note,  incorporated 
by  a  patent  right  vendor  into  a  pretended  contract  for  an  agency  to  sell 
certain  machines,  the  signer  not  being  able  to  read  writing  with  facility ; 
held,  in  an  action  by  an  innocent  holder,  to  be  invalid  through  fraud." 
Puffer  V.  Smithy  57  111.  527.     This  decision  is  founded  upon  Taylor  v. 
Atkinaon^  54  111.  196,  decided  June  term,  1870.    "  The  delivery  of  a 
promissory  note  by  the  maker  is  necessary  to  a  valid  inception  of  the  con- 
tract.    The  possession  of  a  promissory  note  by  the  payee  or  indorsee  is 
primd  facie  evidence  of  a  delivery.     But  if  it  were  put  in  circulation  by 
force  or  fraud  without  fault  on  the  part  of  the  maker,  there  can  be  no  re- 
covery upon  it,  even  in  the  hands  of  an  innocent  holder."   Buraon  y.  ffunr 
tingtouy  21  Mich.  416.   ^^  When  the  defendant  unwittingly  signs  an  instru- 
ment in  the  form  of   a  negotiable  promissory  note,  relying  upon  false 
representations,  made  to  him  at  the  time,  that  the  instrument  he  is  sign- 
ing is  a  mere  duplicate  of  a  contract  just  previously  signed  by  him,  making 
him  the  agent  for  the  sale  of  a  patent  hay-fork,  under  circumstances 
devoid  of  negligence  on  hb  part,  ....   and  he  delivers  the  same  in 
ignorance  of  its  true  character,  believing  it  to  be  the  mere  duplicate 
contract  which  he  supposed  he  had  signed,  such  instrument  is  to  be  re- 
garded as  a  forgery,  and  cannot  be  enforced  in  the  hands  of  a  band  fide 
purchaser.     The  maxim,  that  when  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  a  third,  the  loss  must  be  borne  by  the  person  who 
enables  such  third  person  to  occasion  it,  does  not  apply  to  such  a  case. 
This  maxim  supposes  the  action  of  the  person  upon  whom  it  imposes 
the  loss  to  have  proceeded  from  intelligence,  and  not  to  have  been  the  re- 
sult of  duress.     It  presumes  the  assent  of  the  will  of  the  actor.     If  from 
any  cause  the  assent  of  the  will  is  wanting,  the  result  is  the  same  as  if  the 
act  were  done  under  duress,  or  by  an  insane  man."      Oibbs  v.  lAnabury^ 
22  Mich.  479.      See,  also  Aude  v.  Dixon,  6  Exch.  %69.     The  same  doc- 
trine is  also  held  in  Walker  v.  Ebert,  29  Wise.     On  page  197  of  the  opin- 
ion, Dixon,  C.  J.,   says :    <'  The  inquiry  goes  back  of  all  questions  of 
negotiability,  or  of  the  transfer  of  the  supposed  paper  to  a  purchaser  for 
value,  before  maturity  and  without  notice.     It  challenges  the  origin  or 
existence  of  the  paper  itself ;  and  the  proposition  is,  to  show  that  it  is  not, 
in  law  or  in  fact,  what  it  purports  to  be,  namely,  the  promissory  note  of 
the  maker.    For  the  purpose  of  setting  on  foot  or  pursuing  this  inquiry. 
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ifc  is  immaterial  that  the  supposed  instrument  is  negotiable  in  form^  or 
that  it  may  have  passed  to  the  hands  of  a  bond  fide  holder  for  value.  Ne- 
gotiability in  such  cases  presupposes  the  existence  of  the  instrument  as 
having  b^h  made  by  the  party  whose  name  is  subscribed ;  for,  until  it 
has  been  so  made  and  has  such  actual  legal  existence,  it  is  absurd  to  talk 
about  a  n^otiation  or  transfer,  or  bond  fide  holder  of  it,  within  the  mean- 
ing of  the  law  merchant.  That  which  in  contemplation  of  law  never  ex- 
isted as  a  n^otiable  instrument,  cannot  be  held  to  be  such ;  and  to  say  that 
it  is  and  has  the  qualities  of  negotiability  because  it  assumes  the  form  of 
that  kind  of  paper,  and  thus  to  shut  out  all  inquiry  into  its  existence,  or 
whether  it  is  really  and  truly  what  it  purports  to  be,  is  petitio  prineipii  — 
begging  the  question  altc^ther."  So,  also,  in  Kellogg  v.  Steiner^  29  Wise. 
626,  it  is  held  that  ^^  where  one  is  induced  by  fraud,  and  without  laches 
on  his  part,  to  sign  a  negotiable  note  supposing  it  to  be  a  non-n^otiable 
instrument,  such  note  is  invalid,  even  in  the  hands  of  an  innocent  third 
party."  To  the  same  effect  is  Chapman  v.  Bose^  44  How.  (N.  Y.)  364. 
CliiM  V.  Chitkriey  42  Ind.  227,  was  another  hay-fork  agency  swindle.  The 
head  notes  are :  ^'  Where  the  maker  of  a  promissory  note,  payable  at  a 
bank  in  this  state,  was  induced  by  the  fraud  and  circumvention  of  the 

Eayee  to  sign  his  name  to  such  note,  when  he  honestly  supposed  and  be- 
eved  that  he  was  writing  his  name  on  a  blank  piece  of  paper  to  enable 
the  payee  to  see  how  his  name  was  spelled  or  written,  and  the  maker  did 
not,  after  he  discovered  that  he  had  sq  signed  his  name  to  the  note,  vol- 
untarily deliver  it  to  the  payee,  but  it  was  taken  possession  of  wrongfully 
and  forcibly  by  the  payee,  and  by  him  carried  away  against  the  consent 
of  the  maker  and  negotiated ;  hsld^  that  the  maker  was  no  more  bound 
by  Ids  signature  than  if  it  were  a  total  foi^ery,  although  the  person  to 
whom  it  was  negotiated  was  a  purchaser  and  holder  in  good  faith  and  for 
a  valuable  consideration  before  maturity  ;  held,  aUo^  that,  admitting  that 
the  maker  signed  his  name  to  the  note  with  full  knowledge  of  its  char- 
acter, it  was  nevertheless  invalid  and  void,  even  in  the  hands  of  an  in- 
nocent purchaser  for  value,  for  the  want  of  delivery  ;  nor  was  the  maker 
liable  on  the  ground  that  when  one  of  two  innocent  persons  must  suffer 
by  the  act  of  a  third,  he  who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it.''  Detwiller  v.  Bvsh,  44  Ind.  70,  decided  the  same 
year  (1873),  was  as  follows  :  ^*  Complaint  upon  a  promissory  note,  pay- 
able at  a  bank  in  this  state,  and  indorsed  by  the  payee  to  plaintiff  before 
maturity.  Answer.  That  there  was  no  agreement  or  contract  between 
the  defendant  and  the  payee  by  which  a  note  was  to  be  made  ;  that  no 
note  was  shown  or  read  to  the  defendant,  but  alleging  that  there  was  a 
contract  about  other  matters  which  was  signed  by  the  defendant ;  and  if 
the  note  in  suit  was  contained  in  the  paper  signed,  it  was  so  disguised  and 
concealed  that  the  defendant  could  not  with  reasonable  diligence  have 
discovered  the  same  ;  that  he  never  gave  the  note,  and  if  his  signature  to 
it  is  genuine,  it  was  obtained  without  his  knowledge  or  consent,  by  fraud- 
ulent means  to  him  unknown,  &c.  Held^  that  the  answer  was  good  on 
demurrer."  "  Forgery  may  be  committed  by  deceitfully  and  fraudulently 
obtaining  the  signature  of  a  party  to  an  instrument  which  he  has  no  in- 
tention of  signing."  Clay  v.  Schwab,  1  Mich.  (N.  P.)  168.  "  Where  a 
p^^n  writes  his  name  on  a  blank  piece  of  paper,  to  be  used  for  the  pur- 
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pose  of  identifying  his  signatnre,  and  the  person  to  whom  it  is  given,  with- 
out the  knowledge  of  the  other,  writes  over  such  signature  a  promissory 
note,  which  is  negotiated  before  maturity  to  an  innocent  holder,  it  will  be 
held  that  the  instrument  is  a  forgery,  and  the  holder  not  entitled  to  re- 
cover." Oaulkins  v.  WhUler^  29  Iowa,  495,  See,  also,  Nance  v.  Lary^  5 
Ala.  (N.  S.)  870.  '^  Where  the  signature  of  the  promisor  was  obtained  by 
fraud,  the  note  is  void  in  the  hands  of  an  innocent  holder."  Ihinn  v. 
Smithy  12  Sm.  &  M.  (Miss.)  602.  ^'  A  total  fraud  in  the  consideration  of 
a  promissory  note,  or  in  the  manner  of  obtaining  it,  will  render  the  note 
void."     Shepherd  v.  Hall,  1  Conn.  329. 

II.  But  the  referee  finds  that  it  was  a  negligent  act  on  the  part  of  the 
defendant  in  not  ascertaining  what  he  was  signing.  Some  of  the  cases 
apparently  make  this  finding  material,  and  if  it  is,  we  ask  the  court  to  re- 
vise it.  The  right  to  do  tnis  will  hardly  be  questioned :  first,  becaose 
n^ligence  is  a  mixed  question  of  law  and  fact,  and  where  the  facts  have 
first  been  ascertained,  whether  they  constitute  negligence  or  not  is  a 
matter  of  law  (1  Hill,  on  Torts,  132,  and  cases  cited)  ;  and,  second,  be- 
cause the  power  of  revision  is  expressly  conferred  by  section  thirteen  of 
the  act  under  which  the  referee  was  appointed*  We  contend  that  the 
conclusion  of  the  referee  is  both  unfounded  and  unjust.  Practically,  it 
holds  the  defendant  to  the  highest  rule  of  diligence  and  prudence  which 
could  be  required  of  anybody  ;  for  no  one,  with  the  utmost  care  and  the 
greatest  capacity  and  business  ability,  could,  under  the  circumstances, 
have  done  more  than  to  ascertain  what  he  was  signing.  To  hold  the  de- 
fendant up  to  such  a  rule  is  contrary  to  the  instinctive  sense  of  reason  and 
justice,  and  has  no  foundation  in  law  or  equity.  Negligence  is  from  its 
nature  a  relative  term.  What  constitutes  negligence  in  any  given  case 
depends  upon  the  circumstances  of  that  case. 

Barnard,  for  the  plaintiffs.  The  case  finds  that  the  plaintifib  purchased 
the  note  in  suit  before  its  maturity,  in  good  faith,  without  notice  of  any 
defect.  The  defendant  claims  that,  as  between  him  and  the  payee  of  the 
note,  he  was  defrauded,  and  for  this  reason  he  denies  his  liability  to  pay 
the  note.  It  seems  to  me  the  rights  of  the  parties  on  this  state  of  facts 
have  been  too  long  and  too  often  settled,  both  by  the  courts  of  this  and 
other  states,  to  be  seriously  questioned.  The  doctrine  of  our  own  courts, 
from  Perkins  v.  Chellis,  1  N.  H.  254,  which  was  an  action  of  assumpsit 
for  a  note  fraudulently  obtained  for  a  worthless  patent  right,  to  Clark  v. 
Whitaker,  50  N.  H.  474,  when  applied  to  facts  as  they  appear  in  this  case, 
is  uniform.  I  think  that,  as  stated  in  Doe  v.  Burnham,  31  N.  H.  431,  ^*  a 
bond  fide  holder  for  a  valuable  consideration,  who  became  such  before  the 
dishonor  of  the  note,  takes  it  free  from  all  defences  between  prior  parties." 
See,  also,  Clement  v.  Leverett,  12  N.  H.  81T,  where  the  sale  of  a  bill  of  ex- 
•change  amounted  substantially  to  a  larceny  of  the  amount  from  the  drawer. 
Emerson  v.  Crocker,  6  N.  H.  159  ;  and  (jlark  v.  Pease,  41  N.  H.  414.  In 
the  last  case  this  doctrine  was  fully  discussed,  and  the  same  defence  was 
urged  by  counsel  as  in  this  case,  that  the  whole  essence  of  a  contract  was 
wanting  between  the  original  parties ;  as  it  was,  there  being  no  free  exer- 
cise of  the  mind  or  will,  the  doctrine  laid  down  in  Doe  v.  Bumham^  above 
cited,  was  again  affirmed  by  the  court,  subject  only  to  such  exceptions  as 
belong  to  general  rules.    The  learned  ehi^  justice,  after  considering  the 
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exceptions,  suggested  the  following  as  a  safe  gnide  to  dealers  in  commercial 
paper :  First,  he  must  assure  himself  of  the  genuineness  of  the  signature, 
or,  if  signed  by  an  agent,  that  he  was  duly  authorized ;  second,  he  must 
make  sudi  inquiries  as  to  ascertain  that  the  signer  was  not  an  in&nt  or 
married  woman,  an  alien  enemy,  an  insane  person,  or  some  one  who  is  al- 
ways presumed  by  the  law  to  be  incompetent  to  contract ;  third  to  in- 
quire whether  the  signer  of  the  note  had  been  trusteed,  or  whether  his 
claim  would  be  affected  by  any  other  special  statute.  When  he  has  satis- 
fied himself  on  these  points,  if  he  learns  of  no  other  defect,  and  the  signer 
is  of  sufficient  ability,  he  may  purchase.  But  suppose  it  should  turn  out 
that  the  note  was  obtained  of  tiie  maker  by  fraud,  or  by  duress,  when  the 
maker  was  in  no  fault,  what  rule  shall  then  be  applied  r  The  long  estab- 
lished  one,  that,  when  one  of  two  innocent  persons  must  suffer,  the  loss 
should  fall  upon  him  who  has  suffered  a  negotiable  security  with  his  name 
attached  to  it  to  get  into  circulation,  and  thereby  mislead  the  indorsee. 
Such  rules  and  such  application  of  them  are  necessary  to  give  security  to 
negotiable  paper.  See  authorities  cited  in  Clark  y.  Peascj  before  cited  ; 
1  Pars,  on  Notes,  279 ;  Sweetser  v.  French,  2  Cush.  309^13  ;  G-ould  v. 
Legee,  5  Duer,  260 ;  Pow€r9  v.  BaU,  27  Vt.  662 ;  Humphrey  v.  Clark, 
27  Ck>nn.  881 ;  Oriiwold  y.  Davis,  81  Vt.  890 ;  Putnam  y.  SuUivan,  4 
Mass.  45 ;  Tucker  y.  Morrill,  1  Allen,  528 ;  2  Pars,  on  Notes  &  BiUs, 
42;  also,  sec  8,  eh.  9,  on  Lost  Notes  A  Bills ;  Story  on  Promissory  Notes, 
sec.  191 ;  Phelen  y.  Mo9S,  67  Penn.,  cited  in  11  Am.  Law  Reg.  124.  In 
this  case,'  the  rieht  of  the  bolder  of  a  note,  fraudulent  as  between  the 
original  parties,  is  discussed  and  authorities  examined.  The  authorities 
cited  by  the  defendant  are  from  courts  which  seem  to  regard  the  equities 
of  the  defendant,  in  this  dass  of  cases,  as  embracing  the  first  and  con« 
trolling  duty  of  the  court,  apparently  forgetting  that,  in  the  eye  of  the 
law,  negotiaole  paper  is  the  representatiye  of  money,  and  is  usea  in  mer- 
cantile transactions  as  its  substitute,  and  that  any  change  from  the  well 
settled  law,  familiar  alike  to  the  courts  and  men  of  business,  is  little  less 
serious  in  its  results  than  a  change  in  the  currency  of  the  country,  and 
the  laws  affecting  the  same.  The  equities  of  the  case  are,  howeyer,  by 
no  means  all  on  one  side,  for  whereyer  there  is  a  defendant  who  has  been 
defrauded,  there  is  a  plaintiff  who  has  honestly  and  in  good  &lth,  without 
notice,  parted  with  an  amount  of  money  equal  to  the  fraudulent  claim  ; 
so  that  the  rule  of  tlie  law,  after  all,  seems  to  rest  in  plain  common  sense, 
and  it  is  only  an  admission  that  there  are  individual  misfortunes  which  it 
does  not  attempt  to  remedy.  Here  the  defendcmt  was  defrauded  ;  for  that 
the  law  should  giye  him  the  fullest  remedy  against  the  wrong-doer ;  but 
why  should  he  retrieye  his  misfortunes  at  the  expense  and  damage  of  the 
ptuntiffs,  who  have  neither  done,  nor  been  priyy  to  doing  wrong  ?  The 
plaintiffs  haye  misfortunes  enough  of  their  own.  The  paper  they  pur- , 
chased  was  the  property  which  they  became  the  owner  of,  without  the 
violation  either  of  legal  enactments  or  good  morals.  And  why  should  the 
misfortunes  of  the  defendant  be  turned  over  to  the  plaintiffs  more  than 
to  any  other  innocent  party,  more  especially  in  this  case,  when  the  de- 
fendant's misfortune  arises  from  his  own  negligent  acts  ?  —  for,  if  one  by 
his  negligence  effects  a  transaction  whereby  an  innocent  party  suffers,  the 
negli^nt  party  must  bear  the  loss.     Q-anard  v.  HadddUy  67  Pa. ;  Zim- 
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merman  v.  jBo(/«,  74  Pa.,  cited  in  14  Am.  Law  Reg.  193.  This  piinci- 
ple  is  recognized  in  most  of  the  cases  cited  in  the  defendant's  brief ;  also 
in  Clark  v.  Whitaker^  50  N.  H.  474,  and  in  a  great  variety  of  cases,  many 
of  which  are  cited  in  Shear.  &  Redf.  on  Neg.  ch.  3,  p.  227.  As  to  the 
place  of  payment,  undoubtedly,  following  tihe  general  rule,  before  the 
bank  can  recover  upon  the  note,  they  must  show  a  demand  at  the  de- 
fendant's residence,  or  a  sufficient  excuse  for  not  demanding  payment 
there  ;  but  I  say,  —  first,  the  exception  was  not  properly  taken,  because 
nothing  was  claimed  upok  the  point  untU  after  the  hef^ng  was  closed 
and  the  case  submitted  and  the  parties  had  separated ;  and,  secondly,  this 
took  place,  not  from  any  mistake  or  misapprehension  on  their  part,  but  for 
the  manifest  reason  that  the  defendant  hs[d  called  in  at  the  bank,  exam- 
ined the  note,  and  given  notice  to  the  cashier  that  he  should  not  pay  it. 
This  ended  all  questions  as  to  the  necessity  of  any  further  demand.  The 
reason  for  the  demand  no  longer  existed,  and  the  law,  therefore,  did  not 
impose  the  senseless  and  formal  duty  of  again  giving  the  defendant  an 
opportunity  to  refuse  to  pay.  Stanley  v.  SUvrdey^  2  N.  H.  364  ;  Barker  v. 
Barker^  N.  H.  833.  If  any  revision  of  the  referee's  finding  on  the  ques- 
tion of  negligence  is  to  be  had,  I  wish  to  be  heard  on  the  evidence,  which 
is  abundant  and  conclusive  to  sustain  the  report,  and  mostly  in  written 
and  printed  instruments. 

Ladd,  J.  The  question,  whether  one  who  has  been  induced  by  fraud- 
ulent representations,  without  negligence  on  his  part,  to  sign  a  promissory 
note  or  bill  of  exchange,  supposing  it  to  be  a  contract  of  an  entirely  dif- 
ferent character,  is  liable  on  the  note  or  bill  to  one  who  has  purchased  it 
in  good  faith  for  value,  before  due,  has  been  considered  within  a  few  years 
in  quite  a  number  of  the  states;  and  the  decisions  seem  to  have  been 
nearly  uniform  that  he  is  not.  Several  of  the  cases  holding  this  doctrine 
are  referred  to  in  the  able  brief  furnished  us  by  counsel  for  the  defendant ; 
and  an  examination  of  those  cases  shows,  as  it  seems  to  me,  that  the  doc^ 
trine  stands  on  a  very  firm  basis  of  reason  and  legal  principle.  The  same 
question  was  decided  in  the  same  way  by  the  English  court  of  common 
pleas  in  1869.  Fo%ter  v.  Mackinnon^  Law  Rep.  4  C.  P.  704.  That  was 
an  action  by  indorsee  against  indorser  of  a  bill  of  exchange,  of  which  the 
plaintiff  became  the  holder  before  it  became  due,  and  without  notice  of 
any  fraud.  The  defendant,  who  was  a  gentleman  far  advanced  in  years, 
was  induced  to  put  his  name  on  the  back  of  the  bill  by  fraudulent  repre- 
sentations, under  the  following  circumstances :  One  Callow  had  been  sec- 
retary to  a  company  engs^ed  in  the  formation  of  a  railway,  in  which  the 
defendant  was  interesteni,  and  the  defendant  had  at  some  time  previously, 
at  Callow's  request,  signed  a  guaranty  for  £3,000,  in  order  to  enable  the 
company  to  obtain  an  advance  of  money  from  their  bankers.  Callow  took 
•  the  bill  in  question  to  the  defendant,  and  asked  him  to  put  his  name  on 
it.  telling  him  it  was  a  guaranty  ;  whereupon  the  defendant,  in  the  belief 
that  he  was  signing  a  guaranty  similar  to  that  which  he  had  before  given 
and  out  of  which  no  liability  had  resulted  to  him,  put  his  signature  on  the 
back  of  the  bill  as  indorser.  Bovill,  C.  J.,  before  whom  the  cause  was 
tried  at  wm  prius^  directed  the  jury  that  "  if  the  defendant's  signature  to 
the  document  was  obtained  upon  a  fraudulent  representation  that  it  was 
a  guaranty^  and  the  defendant  signed  it  without  knowing  it  was  a  bill  and 
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under  the  belief  that  it  was  a  guaranty,  and  if  he  was  not  guilty  of  any 
negligence  in  so  signing  the  paper,  he  was  entitled  to  the  verdict.  The 
fuli  bench  held  that  this  was  a  proper  direction.  Byles,  J.,  who  delivered 
the  judgment  of  the  court,  in  the  course  of  his  opinion  (p.  711)  says : 
*'  It  seems  plain,  on  principle  and  on  authority,  that  if  a  blind  man,  or  a 
man  who  cannot  vread,  or  who  for  some  reason  not  implying  negligence 
forbears  to  read,  has  a  written  contract  falsely  read  over  to  him,  the 
reader  misreading  to  such  a  degree  that  the  written  contract  is  of  a  nature 
altogether  different  from  the  contract  pretended  to  be  read  from  the  papet 
which  the  blind  or  illiterate  man  afterwards  signs,  then,  at  least,  the  sig* 
nature  so  obtained  is  of  no  force.  And  it  is  invalid,  not  merely  on  the 
ground  of  fraud  where  fraud  exists,  but  on  the  ground  that  the  mind  of 
the  signer  did  not  accompany  the  signature ;  in  other  words,  that  he  never 
intended  to  sign,  and,  therefore,  in  contemplation  of  law,  never  did  sign 
the  coittract  to  which  his  name  is  appended." 

I  have  seen  but  one  case — Douglass  v.  Matting^  29  Iowa,  49  —  where 
the  rale  has  been  directly  held  the  other  way ;  and  I  should  be  prepared 
to  dispose  of  this  cas^  by  the  application  of  a  doctrine  which  appears  to 
be  so  sensible  and  so  well  sustained  by  authority,  if  the  facts  found  by  the 
referee  stopped  here  ;  but  he  found,  in  addition,  that  it  was  a  negligent 
act  on  the  part  of  the  defendant  to  sign  the  note  without  ascertaining 
whether  it  was  what  the  payee  represented,  or  something  else ;  and  this,  I 
think,  puts  a  very  different  face  upon  the  matter.  That  the  defendant 
cannot  be  held  by  virtue  of  any  actual  contract  or  promise  is  very  clear, 
because  he  never  made  any  contract ;  but  that  he  should  be  estopped  by 
his  own  negligence  from  denying,  as  against  an  innocent  holder  for  value, 
the  usual  legal  effect  of  his  signature  to  a  negotiable  instrument,  or  be 
discharged  from  liability  for  the  proximate  consequences  to  such  innocent 
holder  of  his  own  negligent  act,  seems  to  be  equally  clear  both  upon  reason 
and  authority.  See  l^an  v.  North  British  Co.  7  H.  <&  N.  603  j  S.  C.  in 
error,  2  H.  &  C.  175,  and  cases  referred  to. 

But  the  defendant  claims  that  the  finding  of  negligence  by  the  referee 
is  wrong,  and  that  his  report  ought  to  be  revised  in  that  particular  by  the 
court  here.  I  do  not  think  that  can  be  done.  The  motion  to  recommit 
the  report  for  the  purpose  of  a  further  hearing  on  this  point,  or  that  the 
question  of  negligence  be  tried  by  jury,  should  be  addressed  to  the  circuit 
court.  If  the  motion  for  a  re-trial  of  the  facts,  either  by  the  referee  or  a 
jury,  should  be  denied  in  the  circuit  court,  I  am  of  opinion  there  must  be 
judgment  on  the  report  for  the  plaintiff. 

Gushing,  C.  J.  The  case  of  Putnam  v.  SuHivan^  4  Mass.  45,  is  very 
much  like  the  present.  There  the  defendants,  having  occasion  to  be  ab- 
sent from  home,  had  intrusted  to  their  confidential  clerk  several  blank 
papers  with  the  name  of  the  firm  written  upon  them,  to  be  filled  up,  some 
of  them  as  notes  signed  by  the  firm,  and  others  made  payable  to  the  firm, 
with  the  firm's  indorsement  upon  them.  One  of  these  blanks  was  in- 
tended to  be  given  to  the  promisor  on  the  note  in  suit,  but  he  by  a  fraud- 
ulent trick  induced  the  clerk  to  give  him  more  than  one  of  these  papers, 
and  this  note  had  been  fraudulently  made  on  one  of  them. 

It  was  conceded  that, the  plaintiffs  were  bond  fide  indorsees  for  value 
without  notice.     The  case  was  ably  argued,  and  judgment  rendered  for 
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the  defendants  by  PanonB,  C.  J.  The  learned  judge,  in  his  opinion, 
says :  ^^  The  counsel  for  the  defendants  agree,  that,  generally,  an  in- 
dorsement obtained  by  fraud  shall  hold  the  indorsers  acoording  to  the 
terms  of  it ;  but  they  make  a  distinction  between  the  cases  where  the  in- 
dorser  through  fraudulent  pretences  has  been  induced  to  indorse  the  note 
he  is  called  cm  to  pay,  and  where  he  never  intended  to  indorse  a  note  of 
that  description,  but  a  different  note,  and  for  a  difiEerent  {>urpose. 

^^  Perhaps  there  may  be  cases  in  which  this  distinction  ought  to  prevail, 
—  as,  if  a  blind  man  had.  a  note  falsely  and  fraudulently  read  to  him,  and 
he  indorsed  it,  supposing  it  to  be  the  note  read  to  him.  But  we  are 
satisfied  that  an  indorser  cannot  avail  himself  of  this  distinction,  but  in 
cases  where  he  is  not  chargeable  with  any  laches  or  neglect,  or  misplaced 

confidence  in  others.    Here,  one  of  two  innocent  parties  must  suffer 

The  loss  has  been  occasioned  by  the  misplaced  confidence  of  the  indorsers 
in  a  clerk  too  young  or  too  inexperienced  to  guard  against  the  arts  of  the 
promisor." 

In  the  present  case,  no  fault  is  imputable  to  the  plaintiff.  It  dearly 
«t«»dsinLpoBitiono£aJ.«rf)W.in5c«aeeforvalu/withoutnotice.     \ 

I  have  nothing  to  add  to  the  citation  above  made  from  the  case  of 
PiUnam  v.  Stdliviaiu  Of  two  innocent  parties,  he  by  whose  negligence 
the  loss  has  been  occasioned  must  bear  it. 

It  is  interesting  to  remark  that  the  law,  as  held  to-day  by  the  English 
court  in  the  case  cited  by  my  brother  Ladd,  after  the  discussions  of  nearly 
three  quarters  of  a  century,  stands  exactly  where  the  great  American  jur- 
ist left  it 

Smith,  J.  In  lAckbarrow  v.  MaAon^  2  Term,  70,  Ashhurst,  J.,  says : 
^^  We  may  lay  it  down  as  a  broad  principle,  that  whenever  one  of  two 
innocent' persons  must  suffer  by  the  acts  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  must  sustain  it."  This  rule  is  based 
in  a  sound  legal  principle,  and  commends  itself  to  the  good  sense  of  every 
intelligent  person.  It  has  been  long  established  by  numerous  authorities, 
both  English  and  American,  including  several  in  this  state,  dted  in  the 
briefs  of  oounseL  It  further  appears  from  the  report  of  the  referee  that 
the  plaintiff  purchased  the  note  in  suit,  before  maturity,  in  good  faith,  and 
without  notice  of  any  defect.  It  further  appears  from  the  report,  that  it 
was  a  negligent  act  on  the  part  of  the  defendant  to  sign  the  note,  without 
ascertaining  whether  it  was  what  the  payee  represented  it  to  be.  The 
defendant,  then,  having  by  his  negligent  act  enabled  another  person  to 
occasion  a  loss,  he  must  sustain  it.  Unless  the  circuit  court,  for  cause 
shown,  shall  recommit  the  report,  the  plaintiff  is  entitled  to  judgment  on 
the  report. 
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Wliere  a  ship  is  necessarily  delayed  for  repairs,  the  repairs  having  been  rendered  neces- 
sary by  a  peril  of  the  sea  and  being  required  to  enable  the  ship  to  proceed  upon  her 
Yoyage,  although  they  are  made  in  a  port  on  the  route  of  her  regular  voyage,  the  wages 
and  provisions  of  her  crew  during  me  period  of  detention  may  be  allowed  as  general 
ayerage. 

And  the  sum  paid  for  services  and  expenses  of  a  special  agent  sent  to  assist  the  ship  in 
the  port  of  distress  may,  also,  be  allowed. 

In  error  to  the  circuit  court  of  the  United  States  for  the  Southern  Dis- 
trict  of  New  York. 

Mr.  Justice  Cliffobd  delivered  the  opinion  of  the  court. 

Sacrifices,  voluntarily  made  in  the  course  of  a  voyage,  of  part  of  the 
ship  or  part  of  the  cargo,  to  save  the  whole  adventure  firom  an  impending 
sea  peril,  or  extraordinary  expenses  incurred  for  the  joint  benefit  of  both 
ship  and  cargo,  and  which  became  necessary  in  consequence  of  a  com- 
mon peril  of  the  kind,  are  regarded  as  the  proper  objects  of  general 
average.      ^ 

Average,  of  the  kind  mentioned,  denotes  that  contribution  which  is  re- 
quiied  to  be  made  by  all  the  parties  to  the  same  sea  adventure,  towards 
a  loss  arising  out  of  extraordinary  sacrifices  made,  or  extraordinary  ex- 
penses incurred,  by  some  of  the  parties  for  the  common  benefit,  to  save 
the  ship  and  cargo  from  an  impending  peril. 

Property,  not  in  peril  requires  no  such  sacrifice,  nor  that  any  extraordi- 
nary expense  should  be  incurred  ;  and  property  not  saved  from  the  im« 
pending  peril  is  not  required  to  pay  any  portion  of  such  a  loss  or  expen- 
diture,  nor  do  ordinary  losses  or  expenditures  entitle  a  party  to  claim  any 
snch  contribution  from  the  associated  interests  of  the  adventure ;  from 
which  it  follows  that  the  ship  and  cargo  must  have  been  in  peril,  and  that 
the  sacrifice  must  have  been  of  a  part  of  the  ship  or  cargo  to  save  the  resi- 
due of  the  adventure,  or  that  the  extraordinary  expenses  must  have  been 
incurred  for  the  joint  benefit  of  the  ship  and  cargo,  and  which  became 
necessary  in  consequence  of  a  common  penl. 

Where  there  is  no  peril  such  a  sacrifice  presents  no  claim  for  such  a 
contribution,  but  the  greater  and  more  imminent  the  peril,  the  more  mer- 
itorioos  the  claim  against  the  other  interests,  if  the  sacrifice  was  voluntary, 
and  contributed  to  save  the  adventure  from  the  impending  danger  to  which 
all  the  interests  were  exposed.  Star  of  Hope^  9  Wall.  229 ;  Fowler  v. 
Rathbone,  12  lb.  114;  Mc Andrews  v.  Thatcher,  3  lb.  870. 

Expenses  to  a  large  amount  were  incurred  by  the  plaintiff  in  repairing 
the  ship  Lincoln,  of  which  he  was  the  owner,  during  her  voyage  from  one 
of  the  guano  islands  to  Hampton  Roads  for  orders.     Her  outward  destina- 

VOL.  in.  17 


268  THE  AMEBICAN  LAW  TIMES  BEPORTS.  [June,  1676. 

Vol.  in.]  H0B8OM  V.  LoKD.  [No.  6. 

-  - 

tion  was  to  that  island  for  a  cargo,  and  she  went  there  and  reoeiyed  on 
board  one  thousand  one  hundred  and  ninety-two  registered  tons  of  guano, 
and  sailed  from  the  island  on  her  return  voyage. 

Vessels  loading  there,  if  bound  to  the  United  States,  are  required  to 
touch  at  Callao  for  a  clearance  in  the  homeward  voyage.  Clearances  are 
not  granted  at  the  island,  and  she  accordingly  sailed  for  her  return  des- 
tination without  one,  intending  to  call  at  Callao  for  that  purpose,  but  on 
the  way  she  was  badly  injured  by  a  collision  with  another  vessel,  and  be- 
ing in  distress  and  unable  to  prosecute  her  voyage,  by  reason  of  such 
injuries,  she  proceeded  to  the  port  of  Callao,  which  was  her  nearest  port, 
and  there  came  to  anchor,  in  the  anchorage  where  vessels  usually  anchor 
when  they  call  at  that  port  for  a  clearance. 

Surveys  of  the  ship  were  had,  and  it  was  found  that  she  was  so  damaged 
by  the  collision  that  it  was  necessary  to  remove  her  cargo  and  repair  the 
vessel  before  the  voyage  could  be  prosecuted ;  and  it  appears  that  it  was 
necessary,  in  order  to  accomplish  those  objects,  to  remove  the  vessel  from 
the  place  where  she  was  anchored  to  another,  a  mile  and  a  half  nearer 
the  mole  or  pier,  to  be  repaired. 

Heavily  laden,  as  the  ship  was,  the  repairs  could  not  be  conveniently 
made  without  first  unloading  the  larger  portion  of  the  cargo,  and  wiUi 
that  view  the  ship  proceeded  first  to  a  hulk,  at  anchor  a  mile  nearer  the 
mole,  and  there  dlschai^ed  all  of  her  cargo,  except  two  hundred  and  fifty 
tons,  before  she  went  to  the  dock  to  be  repaired.  All  the  repairs  ordered 
by  the  surveys  were  made,  and  it  appears  that  all  the  steps  taken  to  place 
the  ship  in  the  dock  were  judicious  and  necessary  and  proper  to  execute 
the  required  repairs.  Extensive  repairs  were  made,  and  the  finding  of 
the  court  shows  that  the  repairs,  though  they  were  of  a  permanent  char- 
acter, were  necessary  to  enable  the  ship  to  prosecute  her  voyage  to  its  ter- 
mination, and  that  the  ship,  when  the  repairs  were  completed,  was  re- 
moved from  tbe  dock,  proceeded  back  to  the  hulk,  was  reloaded  with  the 
cargo  previously  discharged,  except  forty-five  to  fifty  tons,  and  that  she 
successfully  completed  her  voyage  to  her  port  of  destination,  where  the 
cargo  was  discharged  and  delivered  to  the  defendants,  who  were  the  con- 
signees of  the  cargo. 

Service  was  made,  and  the  defendants  having  appeared,  the  parties 
waived  a  jury  and  submitted  the  case  to  the  circuit  judge  without  a  jury. 
Hearing  was  had  and  the  court  rendered  judgment  for  the  plaintiff  in  the 
sum  of  eighteen  thousand  four  hundred  and  thirty  dollars  and  forty-three 
cents.  Immediate  measures  were  adopted  by  the  defendants  to  remove 
the  cause  into  this  court  for  reexamination. 

Errors  are  assigned  as  follows :  (1.)  That  the  circuit  court  improperly 
allowed  the  wages  and  provisions  of  the  crew  as  general  average  during 
the  period  the  ship  was  delayed  for  repairs,  (2.)  That  the  circuit  court 
improperly  allowed  as  general  average  the  sum  paid  by  the  plaintiff  for 
the  services  and  expenses  of  the  special  agent  sent  to  assist  the  vessel  in 
the  port  of  distress. 

Matters  of  fact  need  not  be  discussed,  as  they  are  all  agreed  or  are  em- 
braced in  the  special  findings  of  the  court.  Safe  arrival  and  delivery  of 
the  cargo  are  admitted,  and  it  appears  that  the  defendants,  before  the 
delivery  of  the  cargo,  gave  to  the  plaintiff  an  average  bond,  in  which  they 
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promised  and  agreed  to  pay  to  the  plaintiff  their  respective  proportions  of 
the  expenses,  charges,  and  sacrifice  made  or  incurred  by  the  plaintiff  dar- 
ing the  detention  of  the  vessel  for  repairs,  in  consequence  of  damage  re- 
ceived by  a  collision  with  another  vessel  while  proceeding  towards  Callao 
for  a  clearance,  payment  to  be  made  whenever  and  so  soon  as  the  ayeri^e 
shall  be  adjusted  conformably  to  law  and  the  usages  of  the  port  of  New 
York. 

Most  of  the  material  matters  of  fact  are  embraced  in  the  special  findings 
of  the  court,  as  follows :  That  the  ship,  on  her  voyage  to  Callao  for  clear- 
ance and  orders,  was  seriously  damaged  in  consequence  of  the  collision  ; 
that  she  reached  the  port  where  she  was  to  touch  in  the  damaged  condi- 
tion described  in  the  surveys  exhibited  in  the  record ;  that  she  was  in  dis- 
tress and  unable  to  prosecute  her  voyage  ;  that  in  consequence  of  the  peril 
it  was  necessary  that  she  should  be  unladen  and  be  extensively  repaired  ; 
that  the  repairs  were  necessary  in  order  to  enable  her  to  prosecute  her 
voyage,  and  that  by  means  thereof  the  voyage  was  prosecuted  ;  that  the 
repairs  were  made  and  that  the  vessel  was  reloaded  with  reasonable  dis- 
patch ;  that  by  reason  of  her  damaged  condition  she  was  compelled  to 
leave  her  first  anchorage  ground,  discharge  her  cargo  at  the  hulk,  about 
one  mile  from  the  place  of  her  anchorage,  and  then  to  proceed  to  the  dock 
for  repsdrs,  a  half  mile  more  distant  &om  the  anchorage  than  the  hulk ; 
that  the  services  of  the  seamen  employed  during  the  repairs  of  the  vessel 
were  necessary  for  her  preservation  and  safety  and  the  prosecution  of  the 
voyage,  and  that  the  amount  expended  for  their  wages  and  provisions  was 
a  reasonable  amount,  and  that  the  expenses  and  salary  of  the  special  agent 
sent  to  assist  the  ship  at  the  port  of  distress  are  the  subject  of  general 
average,  according  to  the  customs  of  the  port  of  New  York. 

Expenses  incurred  of  the  character  mentioned,  or  sacrifices  made  on 
account  of  all  the  associated  interests  by  the  owners  of  either,  to  save  the 
adventure  from  a  common  peril,  constitute  the  proper  objects  of  general 
average,  and  the  ovmers  of  the  other  interests  are  bound  to  make  contri- 
bution for  the  same  in  the  proportion  of  the  value  of  their  several  inter- 
ests, if  it  appears  that  the  expenses  or  sacrifices  were  induced  or  occa- 
sioned by  an  hnpending  peril,  apparently  imminent ;  that  the  expenses  or 
sacrifices  were  of  an  extraordinary  character ;  that  they  were  voluntarily 
incurred  or  made,  with  a  view  to  the  general  safety  of  the  adventure,  and 
that  they  accomplished  or  aided,  at  least,  in  the  accomplishment  of  that 
purpose. 

Claims  of  the  kind  have  their  foundation  in  equity,  and  rest  upon  the 
doctrine  that  whatever  is  sacrificed  for  the  common  benefit  of  the  associ- 
ated interests  shall  be  made  good  by  all  the  interests  which  were  exposed 
to  the  common  peril,  and  which  were  saved  from  the  common  danger  by 
the  sacrifice. 

Suppose  that  is  so,  still  it  is  contended  by  the  defendants  that  the  ex- 
penses incurred  for  the  wages  and  provisions  of  the  crew,  and  the  amount 
paid  for  the  salary  and  expenses  of  the  agent  sent  by  the  plaintiff  to  as- 
sist the  ship  in  the  port  of  distress,  were  improperly  included  in  the  ad- 
justment. They  object  to  the  charge  for  wages  and  provisions  for  the 
crew,  and  insist  that  such  a  charge  is  never  general  average,  except  when 
the  ship,  in  a  proper  case  of  imminent  peril  to  vessel  and  cargo,  or  to  the 
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voyage,  voluntarily  and  to  escape  the  peril,  leaves  the  regular  course  of 
her  voyage  and  bears  away  to  a  port  of  refuge  for  repairs;  and  they 
advance  the  theory  that  w'ages  and  provisions,  during  any  other  deten- 
tion, though  the  ship  may  be  disabled  by  perils  of  the  sea,  are  not  gen- 
eral average,  because  the  expenses  incurred,  as  they  insist,  are  not  given 
or  sacrificed  for  the  common  benefit,  but  that  they  are  bought  and  paid 
for  by  the  freight  stipulated  for  the  voyage,  and  that  the  ship,  in  her  de- 
lay for  repaira,  only  complies  with  her  contract  made  with  the  shipper. 

Admit  the  proposition  of  the  defendants,  and  it  follows  that  a  claim 
for  general  average  can  never  be  maintained  in  any  case  nor  for  any  sac- 
rifice or  expenditure,  unless  the  injured  ship  bears  away  and  goes  to  a 
port  of  refuge,  not  in  the  course  of  her  voyage.  Ships  going  out  or  re- 
turning from  an  outward  voyage  are  sometimes  disabled  by  collision  or 
storms  in  the  outer  harbor  of  the  port  of  departure  or  of  the  return  des- 
tination, and  they  are  sometimes  disabled  in  the  course  of  the  voyage  in 
the  outer  harbor  of  the  port  where  they  are  accustomed  to  call  for  funds 
or  advice,  or  for  wood,  ooal,  provisions,  or  water ;  but  if  the  rule  of  de- 
cision set  up  by  the  defendants  should  be  adopted,  no  party  in  such  a 
case  can  ever  be  entitled  to  maintain  a  suit  for  general  average  unless  the 
ship  bears  away  and  goes  to  some  other  port,  as  a  port  of  refuge  for  re- 
pairs, not  even  if  she  was  voluntarily  stranded  to  escape  a  much  greater 
peril,  and  thereby  became  unable  to  move,  in  any  direction  whatever. 

Such  a  rule  of  decision  is  whollv  inadmissible,  as  in  many  cases  it 
would  divest  the  claim  of  much  or  all  of  its  equity,  and  make  it  depend 
upon  an  act  entirely  unimportant  and  wholly  unnecessary.  Navigators 
whose  ship  is  injured  by  collision  or  perils  of  the  sea  should  bear  away 
to  a  port  of  refuge  for  repairs  whenever  the  circumstances  require  it; 
but  it  would  be  a  mere  act  of  folly  to  do  so  in  a  case  where  the  disaster 
to  the  ship  happened  in  the  harbor  of  a  port  where  the  necessary  repairs 
could  be  as  conveniently  and  economically  executed  as  in  a  more  distant 
port,  out  of  the  regular  course  of  the  voyage. 

Both  commercial  usage  and  law  allow  compensation  for  such  a  volun- 
tary sacrifice  or  extraordinary  expenditure,  not  because  the  ship  at  the 
time  bore  away  to  a  port  of  refuge  outside  of  the  course  of  her  voyage, 
but  because  she  was  interrupted  in  the  course  of  her  voyage  by  the  disas- 
ter, and  because  common  justice  dictates  that  where  two  or  more  parties 
are  engaged  in  the  same  sea  risk,  and  one  of  them,  in  a  moment  of  immi- 
nent peril,  makes  a  sacrifice  to  avoid  the  imminent  danger,  or  incurs  ex- 
traordinary expenses  to  promote  the  general  safety  of  the  associated  in- 
terests, the  sacrifice  or  expenses  so  made  or  incurred  shall  be  assessed 
upon  all  in  proportion  to  the  share  of  each  in  the  adventure. 

Property  at  sea,  as  all  experience  shows,  is  often  exposed  to  imminent 
perils,  arising  from  collision  and  fire,  as  well  as  from  the  violence  of  the 
wind  and  wav^s.  Navigation  at  best  is  a  perilous  pursuit,  and  all  those 
who  follow  it  know  full  well  that  the  own^»  of  ships  and  cargoes  fre- 
quently suffer  disastrous  losses  in  spite  of  every  saf^uard  and  precaution 
which  they  can  adopt.  Equitable  rules  and  regulations  designed  to  avert 
the  consequences  likely  to  ensue  from  such  perils,  or  to  ameliorate  the 
loss  in  case  of  disaster,  have  long  been  known  in  the  jurisprudence 
of  commercial  countries,  which,  being  founded  in  the  principles  of  equity, 
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are  entitled  to  be  administered  in  the  same  spirit  in  which  they  had  their 
origin. 

Marine  insurance  is  a  system  of  that  sort,  and  it  had  its  origin  as  a 
measure  to  afford  partial  indemnity  to  the  unfortunate  for  losses  by  such 
disasters.  Allowances  for  salvage  service  are  of  a  similar  character,  and 
the  rule  of  proportionate  contribution  for  sacrifices  made  to  escape  from 
an  imminent  sea  peril  or  extraordinary  expenses  incurred  for  that  purpose 
is  one  of  equal  merit  and  importance. 

Where  the  disaster  occurs  in  the  course  of  the  voyage,  and  the  ship  is 
disabled,  the  necessary  expenses  to  refit  her  to  go  forward  create  an 
equity  to  support  such  a  claim,  just  as  strong  as  a  sacrifice  made  to  es- 
cape such  a  peril,  if  it  appears  that  the  cargo  was  saved,  and  that  the  ex- 
penses incurred  enabled  the  master  to  prosecute  the  voyage  to  a  success- 
ful termination.  Contribution  is  enforced  in  such  a  case,  not  because  the 
ship  when  injured  bore  away  to  a  port  outside  of  the  regular  course  of 
the  voyage,  but  because  the  principles  of  equity,  common  justice,  and 
the  usages  of  commerce  require  that  what  is  g^ven  by  one  of  the  asso- 
ciated interests  *^  for  the  benefit  of  all  shall  be  made  good  by  the  propor- 
tionate contribution  of  all."  Mc Andrews  v.  ThatcJur^  8  Wall.  867 ;  JSar- 
nard  v.  Adams,  10  How.  270.    2  Amould  on  Ins.  784. 

Equity  requires  that  in  such  a  case  those  whose  effects^have  been  pre- 
served, by  the  sacrifice  or  extraordinary  expenditure  of  the  others,  shall 
contribute  to  such  voluntary  sacrifice  or  expenditure;  and  commercial  pol- 
icy as  well  as  equity  favors  the  principle  of  proportionate  contribution,  as 
it  encourages  the  owner,  if  present,  to  consent  that  his  property,  or  some 
portion  of  it,  may  be  cast  away  or  exposed  to  peculiar  and  special  danger 
to  save  the  adventure  and  the  lives  of  those  on  board  from  impending 
destruction.  Such  an  owner,  under  such  circumstances,  has  a  lien  upon 
the  property  saved  from  the  imminent  peril,  to  enforce  the  payment  of 
the  proportionate  contribution  for  the  sacrifice  made  or  the  extraordinary 
expenses  incurred. 

Proper  repairs  were  made  in  this  case,  and  the  ship  having  been  refitted 
and  reloaded  prosecuted  her  voyage  to  its  termination.  Safe  arrival,  with 
the  cargo  on  board,  is  admitted,  and  it  appears  that  the  owner  of  the  ship 
demanded  the  payment  of  the  proportionate  contribution  before  delivering 
the  cargo,  and  that  the  defendants,  in  order  to  obtain  such  delivery,  gave 
the  plaintiff  the  average  bond  exhibited  in  the  record.  Enough  appears 
in  Uie  terms  of  the  bond  to  show  that  the  defendants  did  not  controvert 
the  right  of  the  plaintiff  to  claim  a  proportionate  contribution.  Instead  of 
that,  the  recital  admits  the  collision ;  that  the  ship  sustained  damages 
which  made  it  necessary  to  discharge  the  cargo  and  refit ;  that  sundbry 
expenses  and  charges  were  incurred,  and  that  various  sacrifices  were  made 
which  are  the  subject  of  a  general  average,  and  which  should  be  borne  by 
the  property  at  risk  as  a  common  charge  in  contribution. 

Nothing  could  be  more  explicit  than  the  language  of  that  recital,  and 
the  defendants  promise  and  agree  to  pay  the  plaintiffs  whatever  sums  may 
be  found  due  from  them  for  their  proportion  of  such  expenses,  charges, 
and  sacrifices  as  have  arisen  in  consequence  of  the  disaster,  whenever  and 
so  soon  as  the  average  shall  be  adjusted  conformably  to  law  and  the 
usages  of  the  port  of  New  York. 
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They  admit  the  disaster ;  that  sacrifices  and  expenses  were  made  and 
incurred  ;  that  the  sacrifices  and  expenses  are  the  subject  of  general  aver- 
age, and  promise  and  agree  to  pay  the  proportionate  contribution  ao  soon 
as  the  same  shall  be  adjusted  conformably  to  law  and  the  usages  of  the 
port  where  the  voyage  ended.  Plainly  they  admit  that  there  is  no  merit 
in  the  present  defence,  for  if  it  be  true  that  such  a  claim  cannot  arise  un- 
less the  vessel  bears  away  to  a  port  of  refuge  outside  of  the  regular  course 
of  her  voyage,  then  it  follows  that  the  plaintiff  is  not  entitled  to  recover 
anything.  Inconsistencies  of  the  kind  cannot  be  overlooked  in  such  an 
investigation,  as  they  tend  very  strongly  to  show  that  the  defence  is  un- 
sound, both  in  law  and  fact. 

Judgment  was  rendered  in  this  case  for  the  plaintiff,  and  it  is  now  ad- 
mitted that  the  judgment  is  correct,  for  the  sum  of  fourteen  thousand 
and  seventy-five  dolmrs  and  seventy-five  cents,  including  interest,  whereas 
if  the  defence  set  up  to  the  two  sums  in  controversy  is  a  valid  defence,  the 
plaintiff  is  not  entitled  to  any  contribution  whatever.  Expenses  during 
the  interruption  of  the  voyage,  incurred  by  the  master  for  the  "wages  of 
the  officers  and  crew,  to  the  amount  of  three  thousand  nine  hundred  and 
seventeen  dollars  and  eighteen  cents,  were  abo  allowed  by  the  circuit 
court  and  were  included  in  the  judgment,  and  those  expenses,  in  the  judg- 
ment of  the  codrt,  are  just  as  proper  as  the  charge  for  the  expenses  of 
unloading  and  reloading  the  cargo,  which,  it  is  admitted,  is  a  proper 
charge. 

Temporary  repairs  of  damages  arising  from  extraordinary  perils  of  the 
sea,  made  at  some  intermediate  port,  for  the  purpose  of  prosecuting  the 
voyage,  if  the  damage  to  the  ship  was  of  a  character  to  disable  her  and  to 
interrupt  the  voyage,  are  the  proper  object  of  general  average.  Phillips 
on  Ins.  5th  ed.  sec.  1300. 

Repairs  in  such  cases,  if  necessary  to  remove  the  disability  of  the  ship 
to  proceed  on  her  voyage,  are  now  everywhere  regarded  as  the  proper 
object  of  proportionate  contribution;  but  expenses  incurred  for  repairs, 
beyond  what  is  reasonably  necessary  for  that  purpose,  are  not  so  r^arded, 
because  it  is  the  duty  of  the  owners,  except  in  case  of  disaster,  to  keep  the 
ship^in  a  seaworthy  condition.  Fowler  v.  Ita;bhb(me^  12  Wall.  117  ;  Star 
of  Mope,  9  lb.  286. 

Sea  perils  which  result  in  damage  to  the  ship  to  such  an  extent  as  to 
interrupt  the  voyage  and  disable  her  from  pursuing  it,  necessarily  involve 
delay  and  extraordinary  expenses,  and  this  court  held,  in  the  case  last 
cited,  that  the  wages  and  provisions  of  the  officers  and  crew  in  such  a 
case  are  general  average,  from  the  time  the  disaster  occurs  until  the  ship 
resumes  her  voyage,  unless  it  appears  that  proper  diligence  was  not  used 
in  making  the  repairs. 

Necessary  repairs  to  the  ship,  except  to  the  extent  that  such  repairs 
are  required  to  replace  such  parts  of  the  ship  as  were  sacrificed  to  save 
the  associated  interests,  or  to  refit  the  ship  to  enable  her  safely  to  resume 
the  voyage,  are  not  to  be  included  as  general  average  by  the  adjuster  ;  but 
the  wages  and  provisions  of  the  officers  and  crew  during  the  consequent 
and  necessary  interruption  of  the  voyage,  occasioned  by  the  disaster,  are 
a  proper  charge  for  such  proportionate  contribution,  wholly  irrespective 
of  the  question  whether  the  ship  bore  away  for  repairs  to  a  port  of  ref- 
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iige  oatside  of  the  regular  course  of  the  voyage,  or  whether  the  neces- 
sary repairs  were  executed  in  the  port  where  the  disaster  occurred.  Mas- 
ters may  well, consult  convenience  and  economy  in  selecting  the  port  for 
making  repairs ;  and  if  in  the  particular  case  the  master  exercises  good 
judgment  in  making  the  selection,  no  interested  party  will  have  any  right 
to  complain. 

Argument  to  show  that  the  services  of  the  crew  were  necessary,  dur- 
ing the  period  the  voyage  was  interrupted,  is  quite  unnecessary,  as  the 
findings  of  the  court  dispose  of  that  question  in  the  affirmative,  from« 
which  finding  it  apf>ears  that  as  many  men  as  were  employed  on  board 
were  actually  necessary  for  the  safety  of  the  ship,  in  hauling  her  to  and 
from  the  hulk  on  surf  days,  and  in  moving  the  ship  while  in  dock  dur- 
ing the  repairs.  Apart  from  that,  the  court  also  finds  that  it  was  nec- 
essary that  the  men  employed  should  be  sailors,  able  to  haul  the  ship 
out  at  any  moment  when  there  was  surf,  and  that  the  services  of  the 
sailors  employed  during  the  repairs  of  the  vessel  were  necessary  for 
her  preservation  and  safety,  and  to  refit  her  for  the  prosecution  of  the 
voyage. 

Where  the  disaster  occurs  in  the  open  ocean,  away  from  any  port 
where  repairs  can  conveniently  be  made,  it  often  becomes  necessary  that 
the  ship  shall  bear  away  to  a  port  of  refuge,  more  or  less  distant  from  the 
usual  course  of  her  voyage,  and  it  is  unquestionably  correct  to  say  that 
the  deviation  in  such  a  case  is  justifiable.  Reported  cases  of  the  kind  are 
quite  numerous,  and  courts  of  justice,  in  disposing  of  such  controversies, 
not  infrequently  refer  to  the  bearing  away  of  the  ship  as  marking  the 
time  from  which  to  compute  the  extraordinary  expenses  incurred  in  refit- 
ting the  ship  to  prosecute  the  voyage.  Examples  of  the  kind  are  found 
in  the  decisions  of  this  court,  of  which  one  of  a  striking  character  may 
be  mentioned,  where  the  court  say  that  the  wages  and  provisions  of  the 
master,  oflBcers,  and  crew  are  general  average  from  the  time  of  putting 
away  for  the  port  of  succor,  and  every  expense  necessarily  incurred  for 
the  benefit  of  all  concerned  during  the  detention.  Star  of  Hope^  9 
Wall.  236. 

Reference  to  the  bearing  away  of  the  ship  is  there  made  solely  to 
fnark  the  time  when  the  expenses  commenced  to  be  general  average,  as  is 
obvious  from  the  fact  that  the  court  proceed  to  decide,  in  the  same  opin- 
ion, that  wages  and  provisions  in  such  a  case  ^^  are  general  average  from 
the  time  the  disaster  occurs  until  the  ship  resumes  her  voyage,'  which 
is  the  true  rule  upon  the  subject,  if  proper  diligence  is  employed  in  mak- 
ing the  repairs.  Numerous  examples  of  the  kind  might  be  given,  but  it 
is  unnecessary,  as  there  is  no  well-considered  case  where  it  is  held  that 
sacrifices  made  by  one  of  the  associated  interests  for  the  benefit  of  ship, 
cargo,  and  freight,  to  escape  an  inmiinent  sea  peril,  or  that  extraordinary 
expenses  incurred  by  one  of  the  interests  in  such  a  case  for  the  benefit 
of  all,  to  refit  the  ship  if  disabled  to  prosecute  the  voyage,  are  not  the 
proper  objects  of  general  average,  unless  the  ship  bore  away  to  a  port  of 
refuge  outside  the  usual  course  of  her  voyage. 

Dedded  cases  are  referred  to  by  the  defendants,  which  they  insist  sup- 
port that  proposition,  but  the  court  here,  after  having  examined  each  one 
of  the  oases,  is  entirely  of  a  di£Eerent  opinion.     Even  tiie  case  of  Potter 
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y.  Ins.  Co.  8  Sum.  88,  does  not  sastain  the  theory  of  the  defendantB.  In 
that  case  the  voyage  was  from  New  Orleans  to  Tampioo,  and  it  appearing 
that  the  repairs  could  not  be  made  at  the  port  of  destination^  if  the  ves- 
sel should  proceed  there,  the  ship  put  back  to  the  port  of  departure,  bat 
the  case  warrants  the  conclusion  that  the  result  would  have  been  the 
same,  if  the  vessel  had  gone  forward  and  been  repaired  in  tlie  port  of  des- 
tination. 

Average  contribution  in  such  cases  is  allowed  to  the  party  wiJriTig  gach 
sacrifice  or  incurring  such  extraordinary  expenses,  as  a  measure  of  justice 
for  a  meritorious  service,  to  distribute  among  all  who  were  benefited  by  it 
a  due  proportion  of  what  was  sacrificed  or  expended,  the  principle  being 
that  whatever  is  sacrificed  for  the  common  benefit  of  the  associated  in- 
terests shall  be  made  good  by  all  the  interests  which  were  exposed  to  the 
common  peril  and  which  were  saved  from  the  common  danger  by  the  sac- 
rifice. 

Peculiar  remedies,  equitable  in  their  nature,  are  ^ven  to  persons  «d- 
gaped  in  navigation  and  marine  adventures,  for  the  reason  that  such  pur- 
suits are  exposed  to  extreme  dangers  and  stand  in  need  of  such  pecuhar 
and  equitable  remedies.  Contracts  of  marine  insurance  are  enforced  to  in- 
demnify the  owner  of  such  an  adventure  from  a  portion  of  his  loss.  Ser- 
vices of  salvors  are  liberally  rewarded  to  encourage  the  hardy  mariners  to 
encounter  such  risks  to  save  the  property  invested  in  such  an  advenlaire 
from  complete  destruction. 

Proportionate  contribution  is  enforced  by  courts  of  justice,  in  cases  like 
the  present,  not  because  the  ship  bore  away  from  the  course  of  her  voyage, 
but  because  common  justice  requires  that  sacrifices  made  and  expenses  in- 
curred by  one  of  the  associated  interests  for  the  benefit  of  all  should  be 
borne  by  all,  in  due  proportion  to  the  interests  saved  by  the  sacrifice  or 
expenditure. 

Contributions  of  the  kind  for  expenses  incurred  to  pay  for  we^es  and 
provisions  of  the  crew,  except  in  a  very  limited  class  of  cases,  are  not  en- 
forced in  the  courts  of  the  parent  country.  Their  decisions  in  that  r^ard, 
therefore,  are  not  applicable  to  the  present  question,  but  in  all  other  re- 
spects the  rule  of  decision  in  the  two  countries  is  substantially  the  same. 
Such  a  condition  to  the  right  of  recovery  as  that  set  up  by  the  defendants 
finds  no  support  in  any  reported  decision  in  the  tribunab  of  that  country. 
Moran  v.  J<me%^  7  Ell.  ft  Bl.  582. 

It  appears  in  that  case  that  the  voyage  was  from  Liverpool  to  Callao 
for  a  cargo  of  guano,  and  that  the  ship  was  driven  on  a  bank  by  a 
storm,  near  the  port  of  departure;  that  her  cargo  was  discharged  and 
transported  back  whence  it  came ;  that  the  ship  was  subsequently  got  ofE 
and  taken  back  to  the  port  from  which  she  departed,  and  there  repaired, 
when  she  was  reloaded  with  her  cargo  and  proceeded  on  her  voyage. 
Attempt  was  nuule  in  that  case  to  maintain  that  the  cargo  was  not  Uable 
to  contribute  in  general  average,  because  it  was  separated  from  the  ship 
before  she  was  got  off,  but  the  whole  court,  Campbell,  C.  J.,  giving  the 
opinion,  held  that  the  saving  of  the  ship  and  the  cargo  was  one  continued 
transaction,  and  that  the  expenses  incurred  were  general  average,  to  which 
the  ship,  freight,  and  cargo  must  contribute. 

Most  of  the  expenses  in  that  case  were  incurred  in  getting  the  ship  off 
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the  bank,  and  the  reet  were  incurred  in  the  port  of  departure,  and  it  never 
occurred  to  court  or  counsel  that  the  plaintiff  could  not  recover  because 
the  ship  did  not  bear  away  to  a  port  of  refuge.  Ins.  Oo.  v.  Parker^  2 
Pick.  8;  Meriihew  v.  8amp%(>n^  4  Allen,  194;  Patten  v.  Darling^  1 
Cliff.  262. 

EzactLv  the  same  rule  was  laid  down  in  the  court  of  appeak  of  the 
State  of  New  York,  JHfeUon  v.  Belmont^  21  N.  Y.  38.  Various  questions 
were  ocmsidered  in  that  case,  but  the  court  laid  down  the  rule  that  where 
the  ezpeofies  are  incurred  or  the  sacrifices  voluntarily  made  for  the  safety 
of  the  ship,  freight,  and  cargo,  a  general  average  will  take  place,  provided 
the  purpose  of  the  sacrifice  or  expense  is  accomplished. 

Such  a  cause  of  action,  says  Kent,  ^^  grows  out  of  the  incidents  of  a 
mercantile  voyage  ; "  and  he  adds  that  the  duties  which  it  creates  apply 
equally  to  the  owners  of  the  ship  and  of  the  cargo,  and  he  characterizes  it 
as  a  contribution  made  by  all  parties  concerned,  towards  a  loss  sustained 
by  some  of  the  parties  in  interest,  for  the  benefit  of  all ;  and  he  remarks 
that  it  is  called  general  average  because  it  falls  upon  the  gross  amount  of 
ship,  cargo,  and  freight. 

Ship,  cargo,  and  freight  are  undoubtedly  required  to  contribute  in  such 
a  case,  and  the  same  learned  author  holds  that  the  wages  and  provisions 
of  the  crew,  if  the  ship  is  obliged  to  go  into  port  to  lefit,  constitute  the 
subject  of  general  average  during  the  detention  ;  which,  beyond  all  doubt, 
is  the  settled  rule  of  the  courts  in  this  country,  state  and  federal.  Bat" 
nard  v.  Adams,  10  How.  807 ;  8  Kent  Com.  12th  ed.  235 ;  Barker  v. 
RaUroad,  22  Ohio  St.  62 ;  Lyon  v.  Alford^  18  Conn.  76 ;  Nimich  v. 
Holmes,  26  Penn.  St.  878 ;  Emerigon,  482 ;  Hallet  v.  Wigram,  6  C.  B. 
603 ;  IHlworth  v.  McKelvy^  30  Missouri,  156 ;  Abbott  on  Ship.  497 ; 
Hathaway  v.  Ins,  Co.  8  Bosw.  59. 

Maritime  usage  everywhere  is  that  the  port  of  destination  or  delivery 
of  the  cargo  is  the  port  where  the  average  is  to  be  adjusted.  4  Phil.  Int. 
Leg.  641 ;  Simonds  v.  White,  2  B.  A  C.  811 ;  Pars,  on  Con.  6th  ed. 
332 ;  Boffleigh  v.  Davidson,  5  DowL  &  R.  6  ;  McLoon  v.  Cummings,  73 
Penn.  St.  108. 

Universal  usage  designates  the  port  of  New  York  as  the  place  where 
the  adjustment  should  have  been  made,  and  inasmuch  as  the  parties  so 
agreed  in  the  average  bond,  further  remarks  upon  the  subject  are  quite 
unnecessary ;  and  the  court  is  of  the  opinion  that  expenses  incurred  for 
the  wa^es  and  provisions  of  the  crew  were  properly  included  in  the  aver- 
age  adjustment. 

Discussion  of  the  second  objection  to  the  adjustment  is  not  necessary, 
as  the  defendants  are  concluded  by  the  finding  of  the  circuit  court. 
Among  other  things  the  circuit  court  found  that,  when  the  owner  of  the 
ship  sends  out  an  agent  to  a  foreign  port,  into  which  the  ship  has  put  in 
distress,  to  advise  and  assist  the  master,  for  the  benefit  of  ship  and  cargo, 
the  usage  of  the  port  of  New  York  is  that  the  amount  paid  for  the  ser- 
vices of  such  agent,  and  his  board  and  travelling  and  incidental  expenses, 
ate  allowed  in  general  average,  without  regard  to  the  question  whether 
or  not  he  reaches  the  port  of  distress  in  time  actually  to  render  service, 
provided  he  is  sent  out  in  £ood  faith,  with  the  intention  that  he  shall 
render  service  for  the  genearau  benefit.    It  appearing  that  the  adjustment 
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was  made  in  conformity  to  the  usage  of  the  port  in  that  regard,  the  court 
is  of  the  opinion  that  the  charge  was  properly  allowed,  and  that  there  is 
no  error  in  the  record.  Judgment  affirmed. 

Mr.  Justice  Bradlby,  dissenting.  I  dissent  from  the  judgment  of  the 
court  in  this  case.  It  seems  to  me  a  dangerous  precedent  to  allow  con- 
tribution of  the  crew's  wages  when  a  ship  does  not  deviate. from  her  course, 
but  is  merely  delayed  for  repairs  on  the  route  of  her  regular  Yoyi^. 
Such  claims  will  too  often  be  put  forward,  and  a  shipper  will  never  know 
when  he  has  done  paying  freight  for  the  transportation  of  his  property.  I 
concede  that  the  American  rule  is  more  liberal  in  this  respect  than  the 
English,  but  I  think  it  has  never  been  carried  so  far  as  the  present  case. 


SUFBBME  COURT  OF  THB  UNITEID  STATUS. 

[October  Term,  1876.] 

taxation  of  capital  stock  op  corporations.  —  when  the  col- 
lection op  a  tax  will  be  enjoined. 

TAYLOR,  CoUectory  v.  SECOR  et  cd. 
MILLER,  Collector,  v.  JESSUP  et  al. 
LI£B,    CUrky  et  oL  v.  KIDDER  et  al, 

1.  While  this  court  does  not  lay  down  any  absolute  rule  limiting  the  powers  of  a  court 
of  equity  in  restraining  the  collection  of  taxes,  it  declares  that  it  is  essential  that  every 
case  be  brousfat  within  some  of  the  recognized  rales  of  equity  jurisdiction,  and  that 
neither  illegality  or  irregularity  in  the  proceedings,  nor  error  or  excess  in  the  ralna- 
tion,  nor  the  hardship  or  injustice  of  tae  law,  provided  it  be  constitutional,  nor  any 
grievance  which  can  be  remedied  by  a  suit  at  law,  either  before  or  after  the  payment 
of  the  tax,  will  authorize  an  injunction  against  its  collection. 

2.  This  rule  is  founded  on  the  principle  that  the  levy  of  taxes  is  a  legislatire  and  not 
a  judicial  function,  and  the  court  can  neither  make  nor  cause  to  be  made  a  new  as- 
sessment if  the  one  complained  of  be  erroneous,  and  also  in  the  necessity  that  the 
taxes,  without  which  the  state  could  not  exist,  should  be  regularly  and  promptly  paid 
into  its  treasury. 

8.  Quere:  Whether  the  same  rigid  rule  against  equitable  relief  would  apply  to  taxes 
levied  solely  by  municipal  corporations  for  corporate  purposes  as  that  here  applied  to 
state  taxes?    Probably  not. 

4.  No  injunction,  preliminary  or  final,  can  be  mmted  to  stay  collection  of  taxes  until 
it  is  shown  that  all  the  taxes  conceded  to  be  due,  or  which  the  court  can  see  ou^ht  to 
be  paid,  or  which  can  be  shown  to  be  due  by  affidavits,  have  been  paid  or  tendered 
without  demanding  a  receipt  in  full. 

5.  While  the  Constitution  of  Illinois  requires  taxation,  in  general,  to  be  uniform  and 
equal,  it  declaVes,  in  express  terms,  that  a  large  class  of  persons  engaged  in  special 
pursuits,  among  whom  are  persons  or  corporations  owning  franchises  and  privileges, 
may  be  taxed  as  the  legislature  shall  determine,  by  a  general  law,  uniform  as  to  the 
class  upon  tchich  it  operates ^  and  under  this  provision  a  statute  is  not  unconstitutional 
which  prescribes  a  different  rule  of  taxation  for  railroad  companies  from  that  for  in- 
dividuals. 

6.  Nor  does  it  violate  any  provision  of  the  Constitution  of  the  United  States. 

7.  The  capital  stock,  franchises,  and  all  the  real  and  personal  property  of  corporations 
are  justly  liable  to  taxation,  and  a  rule  which  aacertains  the  Talae  of  all  this  t^  aseer- 
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taining  the  cash  value  of  the  funded  debt  and  of  the  shares  of  the  capital  stock  as  the 
basis  of  assessment,  is  probably  as  fair  as  any  other. 

8.  Deducting  from  this  the  assessed  value  of  all  the  tangible  real  and  personal  property 
which  is  also  taxed,  leaves  the  real  value  of  the  capital  stock  and  franchise  subject  to 
taxation  as  justly  as  any  other  mode,  all  modes  being  more  or  less  imperfect. 

9.  It  is  neither  in  conflict  with  the  Constitution  of  Illinois  nor  inequitable  that  the  en- 
tire taxable  property  of  the  railroad  company  should  be  ascertained  by  the  state  board 
of  equalization,  and  that  the  state,  county,  and  citv  taxes  should  be  collected  within 
each  municipality  on  this  assessment,  in  the  proportion  which  the  length  of  the  road 
within  such  municipality  bean  to  the  whole  length  of  the  road  within  the  state. 

10.  The  action  of  the  board  of  equalization  in  increasing  the  assessed  value  of  the 
property  of  a  railroad  company  or  an  individual,  above  the  return  made  to  the  board, 
does  not  require  a  notice  to  the  party  to  make  it  vaUd,  and  the  courts  cannot  substi- 
tote  their  judgment  as  to  such  valuation  for  that  of  the  board. 

11.  The  supreme  court  of  the  State  of  Illinois  having  decided  that  the  law  complained 
of  in  these  cases  is  valid  under  her  Constitution,  and  having  construed  the  statute, 
this  court  adopts  the  decision  of  that  court  as  a  rule  to  be  followed  in  the  federal 
courts. 

Mb.  Jitsticb  Millbb  delivered  the  opinion  of  the  court. 

The  three  cases,  whose  titles  stand  at  the  head  of  this  opinion,  are  all 
appeals  from  decrees  of  the  circuit  court  for  the  Northern  District  of 
lUinois,  enjoining  the  appellants  from  the  collection  of  taxes  assessed  by 
the  proper  officers  of  the  State  of  Illinois  against  three  several  railroad 
companies,  organized  under  the  laws  of  that  state,  and  doing  business  in 
it.  The  plaintiffs,  in  the  first  named  of  the  above  suits,  are  mortgagees 
of  the  Toledo,  Peoria,  and  Warsaw  Railroad  Company.  In  the  other 
two  cases  the  complainants  are  stockholders  of  the  respective  companies 
whose  interests  they  represent,  namely,  the  Chicago  and  Alton  Railroad 
Company,  in  No.  701,  and  the  Chicago,  Burlington,  and  Quincy  Railroad 
Company,  in  No.  703. 

The  act  of  the  Lf^'slature  of  Illinois  of  March  80,  1872,  under  which 
the  taxes  complained  of  were  assessed,  makes  special  provisions  for  the 
taxation  of  railroads  and  other  corporations,  the  main  feature  of  which  is 
the  purpose  of  leaving  to  each  county,  city,  and  town  the  power  of  as- 
sessing for  taxation  what  is  properly  local  in  the  same  manner  that  other 
Bimilar  property  is  taxed  in  that  municipality,  and  at  the  same  time  to 
sobject  to  Uke  taxation  on  some  fair  basis  that  which  is  not  in  its  nature 
so  clearly  local,  but  which,  by  reason  of  its  being  appurtenant  or  incident 
to  the  railroad,  should  pay  its  share  to  the  state,  to  all  the  counties,  towns, 
and  cities  through  which  any  part  of  the  road  runs.  The  theory  of  the 
system  is  manifestly  to  treat  the  railroad  track,  its  rolling  stock,  its  fran- 
chise, and  its  capital  as  a  unit  for  taxation,  and  to  distribute  the  assessed 
value  of  this  unit  according  as  the  length  of  the  road  in  each  county,  city, 
and  town  bears  to  the  whole  length  of  the  road. 

It  provides,  therefore,  for  three  separate  valuations :  — 

1.  Of  the  real  estate  in  each  county,  city,  and  town,  which  is  not  a  part 
of  the  track  and  right  of  way,  and  of  the  personal  property,  such  as  tools, 
implements,  &c.,  which  remain  permanently  kt  that  locality.  These  are 
valued  by  the  local  assessor  and  taxed  by  the  local  authorities  in  pre- 
cisely the  same  manner  that  other  real  and  personal  property  is  assessed 
and  taxed. 

2.  The  railroad  track,  including  the  right  of  way,  the  grading,  and 
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superstructure,  and  such  depots,  buildings,  and  other  improvements  as  are 
on  it,  and  all  the  rolling  stock  and  other  personal  property  not  local 

The  entire  value  of  this,  owned  by  any  company  in  the  state,  is  ascer- 
tained by  a  report  made  by  the  proper  officer  of  the  railroad  company, 
submitted  to  a  state  board  of  equalization,  which  fixes  this  value  finally, 
and  each  county,  city,  and  town  taxes  the  company  on  so  much  of  this 
assessment  as  the  length  of  the  track  within  that  locality  bears  to  the 
whole  length  of  the  track  assessed  by  the  board. 

These  two  subjects  of  assessment  are  by  the  statute  called  the  tangible 
property  of  the  company. 

It  is  obvious,  however,  that  while  a  fair  assessment  under  these  two 
descriptions  of  property  wUl  include  all  the  visible  or  tangible  property  of 
the  corporation,  it  may  or  may  not  include  all  its  wealth.  There  may  be 
other  property  of  a  class  not  visible  or  tangible  which  ought  to  respond  to 
taxation,  and  which  the  state  has  a  right  to  subject  to  taxation.  Thus 
it  may  occur,  as  in  fact  is  claimed  by  one  of  these  companies,  that,  being 
insolvent,  and  its  earnings  not  being  sufficient  to  pay  anything  beyond  its 
necessary  expenses  for  operating  the  road  and  its  repairs,  that  this  tangi- 
ble property  represents  more  tl]^n  the  real  wealth  or  the  company  and  its 
property.  While  on  the  other  hand  another  one  of  these  companies  is  bo 
rich  that,  after  paying  its  expenses  and  interest  on  a  large  amount  of  debt, 
it  declares  large  dividends,  and  this  interest  and  these  dividends,  when 
looked  to  in  reference  to  what  is  called  the  tangible  property,  show  that 
there  is  here  another  element  of  wealth  which  ought  to  pay  its  share  of 
the  taxes. 

3.  This  element  the  State  of  niinois  calls  the  value  of  the  franchise  and 
capital  stock  of  the  corporation,  —  the  value  of  the  right  to  use  this  tangi- 
ble property  for  purposes  of  gain.  And  this  constitutes  the  third  valua- 
tion, which  is  likewise  to  be  made  by  the  board  of  equalization,  and 
which,  when  thus  ascertained,  is  subjected  to  the  taxation  of  the  state,  and 
the  counties,  towns,  and  cities,  bv  the  same  rule  that  the  value  of  the  road- 
bed is,  namely,  according  to  the  length  of  the  track  in  each  taxing  locality. 
The  word  capital  stock,  as  here  used,  does  not  mean  the  shares  of  the  stock, 
but  the  aggr^ate  capital  of  the  company.  This  is  obvious  from  the  proviso 
to  the  fourth  paragraph  of  section  three  of  the  revenue  law.  As  this  para- 
graph lies  at  the  basis  of  these  controversies,  it  is  here  given  verbatim :  — 

*'  The  capital  stock  of  all  companies  and  associations,  now  or  hereafter 
created  under  the  laws  of  this  state,  shall  be  so  valued  by  the  state  board 
of  equalization  as  to  ascertain  and  to  determine,  respectively,  the  fair  cash 
value  of  such  capital  stock,  including  the  franchise,  over  and  above  the 
assessed  value  of  the  tangible  property  of  such  company  or  association. 
Said  board  shall  adopt  such  rules  and  principles  for  ascertaining  the  fair 
cash  value  of  such  capital  stock  as  to  it  may  seem  equitable  and  just ;  and 
such  rules  and  principles,  when  so  adopted,  if  not  inconsistent  with  this 
act,  shall  be  as  binding  and  of  the  same  effect  as  if  contained  in  this  act, 
—  subject,  however,  to  such  change,  alteration,  or  amendment  as  may  be 
found,  from  time  to  time,  to  be  necessary,  by  said  board  :  Provided^  that 
in  all  cases  where  the  tangible  property  or  capital  stock  of  any  company 
or  association  is  assessed  under  this  act,  the  shares  of  capital  stock  of  any 
such  company  or  association  shall  not  be  assessed  or  taxed  in  this  state. 
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This  clause  shall  not  apply  to  the  capital  stock  or  shares  of  capital  stock 
of  banks  organized  under  the  general  banking  laws  of  this  state." 

That  the  franchise,  capital  stocky  business,  and  profits  of  all  corporations 
are  liable  to  taxation  in  the  place  yhere  they  do  business,  and  by  the 
'  state  which  creates  them,  admits  of  no  dispute  at  this  day.  *^  Nothing 
can  be  more  certain  in  legal  decisions,"  says  this  court,  in  Society  for  Sav- 
ings y.'  CoiUj  6  Wall.  607,  ^^  than  that  the  privil^es  and  franchises  of  a 
private  corporation,  and  all  trades  and  avocations  by  which  the  citizens 
acquire  a  livelihood,  mav  be  taxed  by  a  state  for  the  support  of  a  state 
government."  State  Freight  Tax  Oa$e,  15  Wall.  232  ;  State  Tax  on 
Orasi  Receipts^  15  Wall.  284.  But  it  has  been  a  desideratum,  perhaps 
not  yet  fully  attained,  to  find  a  method  of  taxing  this  species  of  property 
whidi  will  be  at  the  same  time  just  to  the  owners  of  it,  equal  and  fair  in 
its  relations  to  taxes  or  other  property,  and  which  will  enforce  the  just 
contribution  that  such  property  should  pay  for  the  benefits  which,  more 
than  property  generally,  it  receives  at  the  hands  of  government. 

The  tax  on  Uxe  deposits  of  savings  banks,  in  Samnge  Bank  v.  Ooite^  was 
held  to  be  of  this  class  by  the  coturt ;  the  tax  on  freight,  in  the  Freight 
Tax  Caeeiy  and  the  tax  on  gross  receipts,  in  the  other  cases  by  the  State 
of  Pennsylvania,  are  all  attempts  at  arriving  at  the  desired  result  in  the 
best  mode. 

The  statute  of  Illinois  and  the  rule  adopted  by  the  board  of  equaliza- 
tion, under  the  power  conferred  by  the  clause  we  have  just  recited,  may 
not  be  the  wisest  mode  of  doing  complete  justice  in  this  difficult  matter ; 
bat  we  confess  we  have  on  the  whole  seen  no  scheme  which  is  better  cal- 
culated to  effect  the  purpose,  so  far  as  railroad  corporations  are  concerned, 
of  taxing  at  once  all  their  property  and  of  making  the  tax  just  and  equal 
in  its  relation  to  other  taxable  property  of  the  state. 

The  rule  adopted  by  the  board  is  as  follows :  — 

^  UrU.  The  market  or  fair  cash  value  of  the  shares  of  capital  stock, 
and  the  market  or  fair  cash  valae  of  the  debt  (excluding  from  such  debt 
the  indebtedness  for  current  expenses)  shall  be  combined  or  added  to- 
gether ;  and  the  abrogate  amount  so  ascertained  shall  be  taken  and  held 
to  be  the  fair  cash  value  of  the  capital  stock,  including  the  franchise, 
respectively,  of  such  companies  and  associations. 

'^  Seeona.  From  the  aggregate  amount  ascertained  as  aforesaid,  there 
shall  be  deducted  the  aggregate  amount  of  the  equalized  or  assessed  valu- 
ation of  all  the  tangible  property,  respectively,  of  such  companies  and  as- 
sociations (such  equalized  or  assessed  valuation  being  taken,  in  each  case, 
as  the  same  may  be  determined  by  the  equalization  or  assessment  of  prop- 
erty by  this  board),  and  the  amount  remaining,  in  each  case,  if  any,  shsdl 
be  taken  and  held  to  be  the  amount  and  fair  cash  value  of  the  capital 
stock,  including  the  franchise,  which  this  board  is  required  by  law  to  as- 
sess, respectively,  against  companies  and  associations  now  or  hereafter 
created  under  the  laws  of  this  state." 

It  may  be  assumed  for  all  practical  purposes,  and  it  is  perhaps  abso- 
lutely true,  that  every  railroad  company  in  Illinois  has  a  bonded  indebt- 
edness secured  by  one  or  more  mortgages.  The  parties  who  deal  in  such 
bonds  are  generally  keen  and  far*sighted  men,  and.  most  careful  in  their 
investments.    Hence  the  value  which  these  securities  hold  in  market  is 
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one  of  the  surest  criterias,  as  far  as  it  goes,  of  the  value  of  the  road  as  a 
security  for  the  payment  of  those  bonds. 

These  mortgages  are,  however,  liens  on  the  road,  and,  taking  precedence 
of  the  shares  of  the  stockholder,  t^ey  may  or  may  not  extinguish  the 
value  of  his  shares.  They  must  in  any  event  affect  that  value  to  the 
exact  amount  of  the  aggregate  debts.  For  all  that  soee  to  pay  that  debt 
and  its  interest  diminishes  pro  tanto  the  dividend  oF  the  shareholder  and 
the  value  of  his  share. 

It  is,  therefore,  obvious  that  when  yon  have  ascertained  the  current 
cash  value  of  the  whole  funded  debt,  and  the  current  cash  value  of  the 
entire  number  of  shares,  you  have,  by  the  action  of  those  who  above  all 
others  can  best  estimate  it,  ascertained  the  true  value  of  the  road,  all  its 
property,  its  capital  stock,  and  its  franchises,  for  these  are  all  represented 
by  the  value  of  its  bonded  debt  and  of  the  shares  of  its  capital  stock. 

This  would  of  itself  be,  perhaps,  the  fairest  bana  ci  taxation  for  the 
state  at  large,  if  all  railroads  were  solvent  and  paid  the  interest  promptly 
on  their  funded  debt.  But  this  has  never  been  the  case  in  Illinois,  and 
it  is  doubtful  if  this  happy  state  of  affairs  is  likely  to  prevail  soon  in  that 
or  any  other  state  of  the  Union.  If  taxes  were  assessable  alone  on  the 
value  of  the  capital  stock  and  franchises  of  the  corporation,  cases  might 
be  found  where  these  were  worth  nothing,  and  such  companies  would  pay 
no  tax  even  for  their  real  estate  and  personalproperty.  And  this  is  pre- 
cisely the  main  argument  of  counsel  for  the  Toledo,  reoria,  and  Warsaw 
Railroad  Company  in  opposition  to  the  law  and  to  the  rule  of  the  board 
of  equalization.  But  individuals  do  not  escape  taxation  on  their  real  and 
personal  property  because  they  are  insolvent.  In  several  of  the  states 
many  men  in  effect  pay  tax  on  their  lots  or  lands,  and  on  the  mortgage 
which  covers  them  and  exceeds  them  in  value,  and  on  a  large  amount  of 
personal  property,  while  the  mortgage  debt  exceeds  in  amount  all  that 
they  are  worth  in  the  world.  No  state  has  ventured  to  establish  the 
principle  of  permitting  its  visible,  tangible  property  to  escape  taxation, 
relying  solely  on  a  tax  imposed  on  the  individual  on  the  basis  of  his  esti- 
mated wealth  in  excess  of  his  debts. 

The  system  adopted  by  the  statute  of  Illinois,  and  the  rule  of  the  board 
of  equalization,  preserve  this  principle  of  taxing  all  the  tangible  property 
at  its  value,  and  taxing  the  capital  stock  and  franchise  at  their  value,  & 
there  be  any  after  deducting  the  value  of  the  tangible  property.  The  case 
of  the  Toledo, 'Peoria,  and  Warsaw  Company,  as  we  have  said,  is  used 
as  an  illustration  of  the  inequality  which  this  rule  works,  and  which  coun- 
sel say  is  forbidden  by  the  Constitution  of  the  state,  thus  rendering  the 
tax  assessed  against  it  void.  That  company  is  insolvent  and  in  the  hands 
of  a  receiver.  It  is  unable  to  pay  any  interest  on  its  bonds.  Its  capital 
stock  is  of  no  value.  But  the  board  of  equalization  assessed  the  capital 
stock  and  franchise  at  $2,008,415,  and  its  tangible  property  at  $2,629,367, 
thus  assessing  a  property  which  pays  but  little,  if  anything,  beyond  its 
running  expenses,  at  the  sum  of  $4,632,782. 

This  sounds  plausible,  but  it  is  nothing  more.  Concede  for  the  present 
that  the  capital  stock  is  sunk  and  is  of  no  value  ;  concede  that  the  funded 
debt  of  the  company  has  at  present  no  market  value,  or  is  unsalable,  there 
remains  what  is  valued  or  worth  over  $2,600,000  of  real  and  personal 
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property,  which,  like  all  other  property  of  individuals  or  corporations, 
ought  to  pay  its  proportion  of  the  public  burdens.  There  also  remains 
the  value  of  the  franchise,  which  is  not  destroyed  by  the  circumstance 
that  the  road  does  not  pay  interest  on  its  debt.  Does  anybody  believe 
that  this  debt  is  of  no  value  —  that  the  holders  of  it  attach  no  value  to 
this  franchise  ?  Are  they  willing  to  give  up  the  right  to  operate  the  road 
to  receive  freights  and  fares,  to  endeavor  to  make  it  pay  something  more 
than  the  mere  value  of  the  personal  property  of  the  track,  the  depots,  the 
grounds,  the  rolling  stock,  and  other  tangible  property  ?  Is  it  supposed 
by  any  one  that  they  intend  or  will  sell  these  separately  or  apart  from  the 
right  to  use  them  as  a  railroad  ?  Why  do  not  the  bondholders  sell  all 
these  things  under  their  mortgage  at  auction,  as  a  man  would  sell  town 
lots  and  household  furniture,  and  horses  and  carriages  ?  The  reason  is 
too  clear  to  escape  observation.  It  is  because  in  the  case  of  the  railroad 
there  is  attached  to  all  this  property  and  goes  with  it  a  privilege,  a  right 
to  use  it  through  the  whole  extent  of  the  richest  counties  of  Illinois,  in 
transporting  persons  and  property,  in  a  manner  which  adds  immensely  to 
its  value  when  considered  as  so  much  iron,  so  much  land,  and  so  much 
personal  property.  By  virtue  of  this  privilege  or  franchise,  this  is  all  ag- 
gregated into  a  unit,  well  adapted  to  make  money  by  its  use  in  that  way, 
witih  a  chartered  right  to  use  it  for  that  purpose. 

It  is  this  franchise  which  the  Legislature  of  Illinois  intended  to  tax, 
which  it  had  a  right  to  tax,  and  in  taxing  it  committed  no  injustice,  if  it 
was  fairly  assessed,  though  the  corporation  which  holds  it  may  be  so  ut- 
terly bankrupt  that  it  must  necessarily  pass  from  it  into  other  hands.  In 
those  hands,  disembarrassed  of  its  overweight  of  debt,  who  shall  say  that 
it  is  not  worth  $2,000,000,  and  who  shall  say  that  such  is  not  the  real 
Take  now  of  this  franchise  ? 

We  shall  presently  consider  the  extent  to  which  a  court  of  justice  can 
enter  upon  the  consideration  of  this  question  ;  but  we  take  occasion  here 
to  say  that,  in  the  view  we  have  taken  of  the  matter,  there  is  no  sufficient 
evidence  in  these  cases  to  show  that  if  the  rule  adopted  by  the  board  be 
just,  that  it  has  been  unfairly  applied  to  any  of  these  roads,  except  in  the 
single  case  of  a  mistake  in  the  amount  of  the  bonds  of  the  Chicago,  Bur- 
lington and  Quincy  Railroad  Company,  —  a  mistake  induced  by  the  re- 
port of  that  company's  officer  to  the  state  auditor. 

Another  objection  to  the  system  of  taxation  by  the  state  is,  that  the 
rolling  stock,  capital  stock,  and  franchise  are  personal  property,  and  that 
this,  with  all  other  personal  property,  has  a  local  situs  at  the  principal 
place  of  business  of  the  corporation,  and  can  be  taxed  by  no  other  county, 
city,  or  town,  but  the  one  where  it  is  so  situated. 

This  objection  is  based  upon  the  general  rule  of  law  that  personal  prop- 
erty, as  to  its  situs^  follows  the  domidl  of  its  owner.  It  may  be  doubted 
very  reasonably  whether  such  a  rule  can  be  applied  to  a  ritilroad  corpora- 
tion, as  between  the  different  localities  embraced  by  its  line  of  road.  But, 
after  all,  the  rule  is  merely  the  law  of  the  state  which  recognizes  it,  and 
when  it  is  called  into  operation  as  to  property  located  in  one  state  and 
owned  by  a  resident  of  another,  it  is  a  rule  of  comity  in  the  former  state 
rather  than  an  absolute  principle  in  all  cases.  Green  v.  Van  Buskirk^  5 
Wall.  312.      Like  all  other  laws  of  a  state,  it  is,  therefore,  subject  to  leg- 
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islatiTe  repeal,  modification,  or  limitation ;  and  when  the  LegiBlatnre  of 
Illinois  declared  that  it  shonld  not  prevail  in  aaaessing  personal  property 
of  railroad  companies  for  taxation,  it  simply  exerciBed  an  ordinal^  function 
of  legislation.  Whether  allowing  the.  nue  to  stand  as  to  taxation  of  in- 
diyidoals,  and  changing  it  as  to  railroads  or  other  corporations,  it  yiolated 
any  rule  of  uniformity  prescribed  by  the  Constitution  of  the  state,  we  will 
consider  when  we  come  to  tiie  constitutional  objections  to  the  statute. 

It  is  further  objected  that  the  railroad  track,  capital  stock,  and  franchiBe 
is  not  aasessed  in  each  county  where  it  lies  according  to  its  value  there, 
but  according  to'  an  aggregate  value  of  the  whole,  in  which  eadi  county, 
city,  and  town  collects  taxes  according  to  the  length  of  the  track  within 
its  limits. 

This,  it  is  said,  works  injustice  both  to  the  counties  and  to  the  com- 
panies. To  the  counties  and  cities,  by  depriving  them  of  the  benefit  of 
this  value  as  a  basis  of  local  taxation.  To  the  company,  by  subjecting  its 
track  and  franchises,  on  the  basis  of  this  general  value,  to  the  taxation  of 
the  counties  and  towns,  varying,  as  they  do,  in  rate,  without  the  benefit 
of  the  rule  of  assessment  which  prevails  in  those  counties  in  the  valuation 
of  other  and  similar  property.  But,  as  we  have  already  said,  a  railroad 
must  be  regarded  for  many,  indeed  for  most  purposes,  as  a  unit.  The 
track  of  the  road  is  but  one  track  from  one  end  of  it  to  the  other,  and,  ex- 
cept in  its  use  as  one  track,  is  of  little  value.  In  this  track,  as  a  whole, 
each  county  through  which  it  passes  has  an  interest  much  more  important 
than  it  has  in  the  Umited  part  of  it  lying  within  its  boundary.  Destroy, 
by  any  means,  a  few  miles  of  this  track  within  an  interior  county,  so  as 
to  cut  ofiE  the  connection  between  the  two  parts  thus  separated,  and  if  it 
could  not  be  repaired  or  replaced,  its  effect  upon  the'  value  of  the  re- 
mainder of  the  road  is  out  of  all  proportion  to  the  mere  local  value  of  the 
part  of  it  destroyed.  A  similar  effect  on  the  value  of  the  interior  of  the 
road  would  follow  the  destruction  of  that  end  of  the  road  lying  in  Chicago, 
or  some  other  place  where  its  largest  traffic  centres.  It  may  well  be 
doubted  whether  any  better  mode  of  determining  the  value  of  that  por- 
tion of  the  track  within  any  one  county  has  been  devised  than  to  ascer- 
tain the  value  of  the  whole  road,  and  apportion  the  value  within  the 
county  by  its  relative  length  to  the  whole. 

There  are  other  objections  ui^ed  by  counsel  against  the  equity  and 
fairness  of  the  Illinois  mode  of  assessing  and  taxing  railroad  companies  as 
a  system.  But  we  cannot  notice  them  all.  Those  above  conmiented  on 
are  the  most  important. 

There  is  however  an  objection  urged  to  the  conduct  of  the  board  of 
equalization,  resting  on  the  action  of  the  board  in  these  particular  cases, 
in  which  they  are  charged  with  a  gross  violation  of  the  law  to  the  preju- 
dice of  the  corporations,  which  we  will  consider. 

The  statute  requires  the  proper  officers  of  the  railroad  companies  to 
furnish  to  the  state  auditor  a  schedule  of  the  various  elements  already 
mentioned  as  necessary  in  applying  the  statutory  rule  of  valuation.  It  is 
charged  that  the  board  of  equauzation  increased  the  estimates  of  value  so 
reported  to  the  auditor,  without  notice  to  the  companies,  and  without 
sufficient  evidence  that  it  ought  to  be  done,  and  it  is  strenuously  urged 
upon  us  that  for  want  of  this  notice  the  whole  assessment  of  the  property 
and  levy  of  taxes  is  void. 
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It  is  hard  to  belieye  that  such  a  proposition  can  be  seriously  made.  If 
the  increased  yaluation  of  property  by  the  board  without  notice  is  void  as 
to  the  railroad  companies,  it  must  be  equally  void  as  to  every  other  owner 
d  property  in  the  state,  when  the  value  assessed  upon  it  by  the  local  as- 
sessor has  been  increased  by  the  board  of  equalization.  How  much  tax 
would  thus  be  rendered  void  it  is  impossible  to  say.  The  main  function 
of  this  board  is  to  equalize  these  assessments  over  the  whole  state.  If 
they  find  that  a  county  has  had  its  property  assessed  too  high  in  reference 
to  the  general  standard,  they  may  reduce  its  valuation ;  if  it  has  been 
fixed  too  low,  they  raise  it  to  that  standard.  When  they  raise  it  in  any 
county,  they  necessarily  raise  it  on  the  property  of  every  individual  who 
owns  any  in  that  county.  Must  each  one  of  them  have  notice  and  a  sep- 
arate hearing?  If  a  railroad  company  is  by  law  entitled  to  such  notice, 
surely  every  individual  is  equally  entitled  to  it.  Yet  if  this  be  so,  the 
expense  of  giving  notice,  the  delay  of  hearing  each  individual,  would 
render  the  exercise  of  the  main  function  of  this  board  impossible.  The 
very  moment  you  oome  to  apply  to  the  individual  the  right  claimed  by 
the  corporation  in  this  case,  its  absurdity  is  apparent.  Nor  is  there  any 
hardship  in  the  matter.  Tbis  board  has  its  time  of  sitting  fixed  by  law. 
Its  sessions  are  not  secret.  No  obstruction  exists  to  the  appearance  of 
any  one  before  it  to  assert  a  right,  or  resent  a  wrong,  and  in  the  business 
oi  assessing  taxes,  this  is  all  that  can  be  reasonably  asked. 

As  we  do  not  know  on  what  evidence  the  board  acted  in  regard  to  these 
railroads,  or  whether  they  did  not  act  on  knowledge  which  they  possessed 
themselves,  and  as  all  valuation  of  property  is  more  or  less  matter  of 
opinion,  we  see  no  reason  why  the  opinion  of  this  court,  or  of  the  circuit 
court,  should  be  better,  or  should  be  substituted  for  that  of  the  board, 
whose  opinion  the  law  has  declared  to  be  the  one  to  govern  in  the  matter. 

It  is  said  that  the  statute  of  Illinois  is  void,  because  it  violates  the 
principles  of  uniformity,  and  taxes  corporations  in  a  manner  different 
from  that  which  governs  taxation  of  individuals. 

The  sections  of  the  Constitution  relied  on  in  support  of  this  proposition 
are  sections  one  and  ten  of  article  nine,  which  are  as  follows :  — 

Sect.  1.  '^  The  general  assembly  shall  provide  such  revenue  as  may  be 
needful  by  levying  a  tax  by  valuation,  so  that  every  person  and  corpora- 
tion shall  pay  a  isi.  in  proportion  to  the  value  of  his,  her,  or  its  property  ; 
such  value  to  be  ascertained  by  some  person  or  persons,  to  be  elected  or 
appointed  in  such  manner  as  the  general  assembly  shall  direct,  and  not 
otiierwise ;  but  the  general  assembly  shall  have  power  to  tax  peddlers, 
auctioneers,  brokers,  hawkers,  merchants,  commission  merchants,  show- 
men, jugglers,  innkeepers,  grocery  keepers,  liquor  dealers,  toll-bridges, 
ferries,  insurance,  telegraph,  and  express  interests  or  business,  vendors  of 
patents,  and  persons  or  corporations  owning  or  using  franchises  and  priv- 
il^es,  in  such  manner  as  it  shall,  from  time  to  time,  direct  by  general 
law,  uniform  as  to  the  class  upon  which  it  operates.'* 

Sect.  10.  ^'  The  general  assembly  shall  not  impose  taxes  upon  municipal 
corporations,  or  the  inhabitants  or  property  thereof,  for  corporate  pur- 
poses, but  shall  require  that  all  the  taxable  property  within  me  limits  of 
municipal  corporations  shall  be  taxed  for  the  payment  of  debts  contracted 

voii.  in.  18 
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under  authority  of  law,  such  taxes  to  be  uaiform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imposing  tiie  same." 

As  regards  this  latter  section,  there  is  no  claim  that  the  rate  of  taxation 
levied  by  any  mimicipal  corporation  on  the  assessed  yalue  of  railroad 
property  within  its  limits  is  greater  than  on  other  property. 

Nor  is  it  asserted  that  the  valuation  of  that  part  of  the  property  which 
the  statute  regards  as  strictly  local,  namely,  real  estate  not  a  part  of  the 
track,  and  tools  and  implements  used  exclusively  within  the  locality,  has 
been  assessed  on  any  other  principle  than  that  which  is  applied  to  the 
property  of  individuals. 

But  the  contention  is  that  the  rule  of  treating  the  road,  its  rolling  stod:, 
and  franchises  as  a  unit,  and  assessing  it  as  a  whole,  on  which  each  munici- 
pality levies  its  taxes  according  to  the  length  of  the  road  within  its 
limits,  violates  the  principles  of  this  section.  We  have  already  discussed 
this  question,  and  are  of  opinion  that  taxes  assessed  by  that  rule  on  the 
railroad  property  by  the  municipality  are  uniform  when  the  rate  of  taxa- 
tion is  the  same  on  the  assessment  thus  ascertained  that  it  is  on  other 
property. 

This  court  has  expressly  held  in  two  cases,  where  the  road  of  a  corpora- 
tion ran  through  different  states,  that  a  tax  upon  the  income  or  franduse 
of  the  road  was  properly  apportioned  by  taking  the  whole  income  or 
value  of  the  franchise,  and  the  length  of  the  road  within  each  state,  as  the 
basis  of  taxation.  The  Delaware  Railroad  Tax  Case^  18  Wall.  208 ;  JBrie 
R.  R.  Co.  V.  Pennsylvania,  21  Wall.  492. 

As  to  section  one,  we  need  not  inquire  very  closely  whether  the  mode 
adopted  by  the  statute  and  the  rules  of  the  board  of  equalization  produces 
a  valuation  for  railroad  companies  different  from  that  of  individuals, 
though,  as  we  have  already  said,  it  does  not  appear  to  us  to  produce  any 
inequality  to  the  prejudice  of  the  companies.  But  we  need  not  pursae 
that  inquiry  very  dosely,  because  the  latter  part  of  the  section  in  express 
terms  authorizes  the  legislature  to  ^*  tax  persons  and  corporations  owning 
or  using  franchises,  in  such  manner  as  it  shall  from  time  to  time  direct, 
by  general  law,"  and  the  only  restriction  on  the  power,  as  applied  to  this 
class,  is  that  it  shall  be  *^  uniform  as  to  the  class  upon  which  it  operates." 

There  can  be  no  doubt  that  all  the  classes  named  in  this  clause,  includ- 
ing peddlers,  showmen,  innkeepers,  ferries,  express,  insurance,  and  tele- 
graph companies,  are  taken  out  of  the  general  rule  of  uniformity  pre- 
scribed by  the  fiiBt  clause,  and  the  only  limitation  as  to  them  is  that  of 
uniformity  as  to  the  class  upon  which  the  law  shall  operate.  That  is,  inn- 
keepers may  be  taxed  by  one  rule,  ferries  by  another,  railroads  by  another, 
provided  that  the  rule  as  to  innkeepers  be  uniform  as  to  all  innkeepers,  the 
rule  as  to  ferries  uniform  as  to  all  ferries,  and  the  rule  as  to  railroad  com- 

Sanies  be  uniform  as  to  all  railroad  companies.  As  we  have  seen,  no  evi- 
ence  that  the  rule  by  which  railroad  property  is  taxed  is  not  uniform  in 
its  action  on  all  the  railroad  companies  of  Illinois,  we  can  perceive  no  op- 
position to  the  Constitution  of  the  state  in  that  rule. 

But  suppose  it  were  otherwise ;  perfect  equality  and  perfect  uniformity 
of  taxation  as  regards  individuals  or  corporations,  or  the  different  classes 
of  property  subject  to  taxation,  is  a  dream  unrealized.  It  must  be  ad- 
mitted that  the  system  which  most  nearly  attains  this  is  the  best.   Bat  the 
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most  complete  system  which  can  be  devised  must,  when  we  consider  the 
immense  variety  of  subjects  which  it  necessarily  embraces,  be  imperfect. 
And  when  we  come  to  its  application  to  the  property  of  all  the  citizens, 
and  of  those  who  are  not  citizens,  in  all  the  localities  of  a  lai^e  state  like 
Illinois,  the  application  being  made  bv  men  whose  judgments  and  opinions 
most  vary  as  they  are  affected  by  all  the  circumstances  brought  to  bear 
upon  each  individual,  the  result  must  inevitably  partake  largely  of  the 
imperfection  of  human  nature  and  of  the  evidence  on  which  human  judg- 
ment is  founded.  Ta^^an  v.  Merchaviii^  National  Bank^  19  Wall.  504  ; 
Weber  v.  JRenhardj  78  Penn.  State  R.  878 ;  OammanweaUh  v.  Savings 
Bank^  5  Allen,  247  ;  Alien  v.  Drew^  4A  Vermont,  174. 

But  let  us  suppose  that  the  complaints  made  in  these  cases  against  the 
taxes  were  well  founded  ;  that  the  mode  adopted  by  the  board  of  equali- 
zation to  ascertain  the  value  of  the  franchise  and  capital  stock  is  not  the 
best  mode ;  that  it  produces  unequikl  and  unjust  results  in  some  cases ; 
that  the  same  is  true  of  the  mode  of  ascertaining  the  basis  of  assessment 
for  the  taxation  of  municipalities ;  that  the  board  of  equalization  increased 
the  entire  assessment  on  each  company  without  sufficient  evidence,  —  in 
short,  let  us  suppose  that  in  thes^  and  many  other  respects  the  proceed- 
iogs  were  faulty  and  illegal.  Does  it  follow  that  in  every  such  case  a 
court  of  equity  will  restrain  the  collection  of  the  tax  by  mjunction,  or 
wiU  enjoin  the  collection  of  the  whole  tax  when  it  is  obvious  that  in  justice 
a  large  part  of  it  should  be  paid,  and  if  not  paid,  that  the  complainant  es^ 
capes  taxation  altogether  ? 

We  propose  to  consider  these  questions  for  a  moment,  because  the  im- 
mense weight  of  taxation  rendered  necessary  by  the  debts  of  the  United 
States,  of  tiie  several  states,  and  of  the  counties,  cities,  and  towns,  has  re- 
sulted very  naturally  in  a  resort  to  every  possible  expedient  to  evade  its 
force. 

It  has  been  repeatedly  decided  that  neither  the  mere  illegality  of  the 
tax  complained  of,  nor  its  injustice  nor  irregularity,  of  themselves  give 
the  right  to  an  injunction  in  a  court  of  equity.  MooerB  v.  SmedUyy  6 
Johns.  Ch.  27  ;  Dodd  v.  Hartford^  26  Conn.  289  ;  Oreen  v.  Munfard^  5 
Rhode  Island,  478  ;  Mesaert  v.  Shipervisors  of  Columbia^  50  Barbour,  190 ; 
Bow  V.  Chicago^  11  Wall.  108  ;  Eiannewinkle  v.  Q-eorgetoum^  15  Wall.  548. 

The  government  of  the  United  States  has  provided,  both  in  the  customs 
and  in  the  internal  revenue,  a  complete  system  of  corrective  justice  in 
regard  to  all  taxes  imposed  by  the  general  government,  which  in  both 
branches  is  founded  upon  the  idea  of  appeals  within  the  executive  depart- 
ments. If  the  party  aggrieved  does  not  obtain  satisfaction  in  this  mode, 
there  are  provisions  for  recovering  the  tax  after  it  has  been  paid,  by  suit 
against  the  collecting  officer.  But  there  is  no  place  in  this  system  for  an 
application  to  a  court  of  justice  until  after  the  money  is  paid. 

That  there  might  be  no  misunderstanding  of  the  universality  of  this 
principle,  it  was  expressly  enacted,  in  1867,  tiiat  ^^  no  suit  for  the  purpose 
of  restraining  the  assessment  or  collection  of  any  tax  shall  be  maintained 
in  any  court"  Revised  Statutes,  §  8224.  And  though  this  was  in- 
tended to  apply  alone  to  taxes  levied  by  the  United  States,  it  shows  the 
sense  of  Congress  of  the  evils  to  be  feared  if  courts  of  justice  could,  in  any 
easey  interfere  with  the  process  of  collecting  the  taxes  on  which  the  gov* 
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ernment  depends  for  its  continued  existence.  It  is  a  wise  policj.  It  is 
founded  in  the  simple  philosophy  derived  from  the  experience  of  ages, 
that  the  payment  of  taxes  has  to  be  enforced  by  summary  and  stringent 
means  against  a  reluctant  and  often  adyerse  sentiment,  and  to  do  this 
successfuUy  other  instrumentalities  and  other  modes  of  procedure  are  nec- 
essary than  those  which  belong  to  courts  of  justice.  See  Cheatham  y. 
Narvell,  dedded  at  this  term ;  Mekoll  v.  United  States^  7  WalL  122 ; 
Dow  T.  Chicago,  11  Wall.  108. 

In  this  latter  case  this  court,  after  commenting  upon  the  necessary  re- 
liance of  the  state  soyemments  upon  the  prompt  collection  of  the  taxes 
for  their  support  and  maintenance,  and  the  ill  consequences  oi  interference 
with  their  proceedings  in  that  matter,  says;  '*No  court  of  equity  will, 
therefore,  allow  its  injunction  to  issue  to  restrain  their  action,  except 
where  it  may  be  necessary  to  protect  the  citizen  whose  property  is  taxed, 
and  he  has  no  adequate  remedy  by  the  ordinary  processes  ik  the  law.  It 
must  appear  that  the  enforcement  of  the  tax  would  lead  to  a  multiplicity 
of  suits  or  produce  irreparable  injury ;  or,  when  the  property  is  real  estate, 
throw  a  cloud  upon  the  title  of  complainant  before  the  aid  of  a  court  of 
equity  can  be  inyoked."  So,  in  the  case  of  Hdnnemnkle  y.  Q-eorgetovm^ 
the  court  says :  ^^  It  has  been  the  settled  law  of  this  country  for  a  great 
many  years,  that  an  injunction  bill  to  restrain  the  collection  of  a  tax  on 
the  sole  ground  of  the  illegality  of  the  tax  cannot  be  maintained.  There 
must  be  an  allegation  of  hand,  that  it  creates  a  cloud  upon  the  title,  that 
there  is  apprehension  of  a  multiplicity  of  suits,  or  some  cause  present- 
ing a  case  of  equity  jurisdiction."  15  Wall.  548.  We  do  not  propose  to 
lay  down  in  these  cases  any  absolute  limitation  of  the  powers  of  a  court 
of  equity  in  restraining  the  collection  of  illegal  taxes ;  but  we  may  say 
that  in  addition  to  illegality,  hardship,  or  irregularity,  the  case  must  be 
brought  within  some  of  the  recognized  foundations  of  equitable  jurisdie^ 
tion,  and  that  mere  errors  or  mistakes  in  yaluation,  or  hardriiip  or  injus- 
tice of  the  law,  or  any  grieyance  which  can  be  remedied  by  a  suit  at  law, 
either  before  or  after  payment  of  taxes,  will  not  justify  a  court  of  equity 
to  interpose  by  injunction  to  stay  collection  of  a  tax.  One  of  the  reasons 
why  a  court  should  not  thus  interfere,  as  it  would  in  any  transaction  be- 
tween indiyiduals,  is  that  it  has  no  power  to  apportion  the  tax,  or  to  make 
a  new  assessment,  or  to  direct  another  to  be  made  by  the  proper  ofiBcers 
of  the  state.  These  officers  and  the  manner  in  which  they  shsdl  exercise 
their  functions  are  wholly  beyond  the  power  of  the  court  when  so  acting. 
The  leyy  of  taxes  is  not  a  judicial  function.  Its  exercise,  by  the  constitu- 
tions of  all  the  states  and  by  the  theory  of  our  English  origin,  is  exclu- 
siyely  legislatiye.     Heine  y.  The  Levee  Vommiseioners,  19  Wall.  660. 

A  court  of  equity  is,  therefore,  hampered  in  the  exercise  of  its  juris- 
diction by  the  necessity  of  enjoining  the  tax  complained  of  in  whole  or  in 
part,  without  any  power  of  doing  complete  justice  by  making,  or  causing 
to  be  made,  a  new  assessment  on  any  principle  it  may  decide  to  be  the 
right  one.  In  this  manner  it  may,  by  enjoining  the  leyy  complained  of, 
enable  the  complainant  to  escape  wholly  the  tax  for  the  period  of  time 
complained  of,  though  it  be  obyious  that  he  ought  to  pay  a  tax  if  imposed 
in  tne  proper  manner. 

These  reasons  and  the  weight  of  authority  by  which  they  are  supported 
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most  alwajB  incline  the  court  to  require  a  clear  caae  for  equitable  relief 
before  it  will  sustain  an  injunction  against  the  collection  of  a  tax,  which 
is  part  of  the  revenue  of  a  state.  Whether  the  same  rigid  rule  should  be 
applied  to  taxes  levied  by  counties,  towns,  and  cities  we  need  not  here  in* 
quire,  but  there  is  both  reascm  and  authority  tar  holding  that  the  control 
of  the  courts,  in  the  exercise  of  power  oyer  private  property  by  these  cor- 
porations,  is  more  necessary,  and  is  unaccompanied  by  many  ot  ihe  evils 
that  belong  to  it  when  affecting  the  revenue  of  the  state.  High  on  In- 
junctions, s  369,  and  cases  there  cited.  The  assesraaents  in  the  cases 
before  us,  of  which  complaint  is  made,  are  all  made  by  the  state  board  of 
equalization,  and  though  the  taxes  are  collected  by  the  county  authorities, 
a  large  piyrt  of  them  go  to  make  up  the  revenue  of  the  state. 

In  the  examination  which  we  have  made  of  these  cases,  we  do  not  find 
any  ot  the  matters  complained  of  to  come  within  the  rule  which  we  have 
laid  down  as  justifying  the  interposition  of  a  court  of  equity.  There  is 
no  fraud  proved,  if  alleged.  There  is  no  violation  of  the  Constitution, 
either  in  tlie  statute  or  in  its  administration  by  the  board  of  equalizaticHi. 
No  property  is  taxed  that  is  not  legally  liable  to  taxation,  nor  is  the  rule 
of  uniformity  prescribed  by  the  Constitution  violated.  If  there  is  an  ex* 
oessive  estimate  of  the  value  of  the  franchise  or  capital  stock,  or  both,  it 
is  by  an  error  of  judgment  in  the  officers  to  whose  judgment  the  law  con- 
fided that  matter,  and  it  does  not  lie  with  the  court  to  substitttte  its  own 
judgment  for  that  of  the  tribunal  expressly  created  for  that  purpose. 

But  there  is  another  principle  of  equitable  jurisprudence  which  forbids 
in  these  cases  the  interference  of  a  court  of  chancery  in  favor  of  com- 
plainants. It  is  that  universal  rule  which  requires  that  he  who  seeks 
equity  at  the  hands  of  the  court  must  first  do  equity. 

The  defendants  in  all  these  cases  are  the  clerks  and  treasurers  of  the 
counties  —  the  clerk  who  makes  out  the  tax-list,  and  the  treasurer  who 
collects  the  taxes.  These  taxes  are  both  the  state  and  county  taxes.  It 
IB  clear  from  the  statements  of  the  bills,  and  from  what  we  have  already 
said,  that  there  must  be  in  every  county  mentioned  a  considerable  amount 
of  real  estate  and  personal  property  coming  within  the  character  of  local, 
tangible  property,  and  subjected  to  taxation  on  precisely  the  same  prin- 
dples,  and  no  other,  that  all  other  personal  and  real  estate  within  the 
county  is  taxed.  It  is  equally  clear  that  the  road-bed  within  each  county 
is  liable  to  be  taxed  at  the  same  rate  that  other  pix^rty  is  taxed.  Why 
have  not  compUdnants  paid  this  tax  ?  In  reference  to  the  latter,  it  is  said 
that  they  resist  the  rule  by  which  the  value  of  their  road-bed  in  each 
county  is  ascertained,  and  therefore  resist  the  tax.  But  surely  It  should 
pay  tax  by  some  rule.  If  the  rule  adopted  gives  too  large  a  valuation  in 
some  counties,  it  must  be  too  small  in  others.  What  right  have  they  to 
resist  the  tax  in  the  latter  case  ?  And  in  the  former,  is  the  whole  tax 
void  because  the  assessment  is  too  large  ?  Should  thei^  pay  nothing,  and 
escape  wholly,  because  they  have  been  assessed  too  high?  These  ques- 
tions answer  themselves.  Before  complainants  seek  the  aid  of  the  court 
to  be  relieved  of  the  excessive  tax,  they  should  pay  what  is  due.  Before 
they  ask  equitable  relief,  they  should  do  that  justice  which  is  necessary  to 
enable  the  court  to  hear  them. 
It  is  a  profitable  thing  for  corporations  or  individuals  whose  taxes  are 
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very  large  to  obtain  a  preliminary  injunction  as  to  all  their  taxes,  contest 
the  case  through  seyeral  years'  litigation,  and  when  in  the  end  it  is  found 
that  but  a  small  part  of  the  tax  should  be  permanently  enjoined,  submit 
to  pay  the  balance.  This  is  not  equi^.  It  is  in  direct  violation  of  the 
first  principles  of  equity  jurisdiction.  It  is  not  sufficient  to  say  in  the  bill 
that  they  are  ready  and  willing  to  pay  whatever  may  be  found  due. 
They  must  first  pay  what  is  conceded  to  be  due,  or  what  can  be  seen  to 
be  due  on  the  face  of  the  bill,  or  be  shown  by  affidavits,  whether  conceded 
or  not,  before  the  preliminary  injunction  should  be  granted.  The  state  is 
not  to  be  thus  tied  up  as  to  that  of  which  there  is  no  contest,  by  lumping 
it  with  that  which  is  really  contested.  If  the  proper  officer  refuses  to 
receive  a  part  of  the  tax,  it  must  be  tendered,  and  tendered  without  the 
condition  annexed,  of  a  receipt  in  full  for  all  the  taxes  assessed. 

We  are  satisfied  that  an  observance  of  this  principle  would  prevent  the 
larger  part  of  the  suits  for  restraining  collection  of  taxes  which  now  come 
into  the  courts.  We  lay  it  down  with  unanimity  as  a  rule  to  govern  the 
courts  of  the  United  States  in  their  action  in  such  cases.  Cooley  on  Tax- 
ation, 637 ;  Palmer  v.  Napoleon,  16  Mich.  176 ;  Mersey  v.  SiwervUars, 
16  Wise.  185;  Roseberry  v.  Huff^  27  Ind.  12;  Frazier  v.  ikehomy  16 
Ohio  State,  614 ;  Parmely  v.  The  Railroad  Companies^  3  Dillon,  19. 

But  if  for  no  other  reason,  we  should  reverse  the  decrees  of  the  circuit 
court  in  these  cases  because  the  same  questions,  involving  the  same  con- 
siderations urged  upon  us  here,  have  been  decided  by  the  supreme  court 
of  the  State  of  lUinois  in  a  manner  which  leads  to  the  reverb  of  these. 
The  cases  referred  to  are  those  of  Samuel  B,  Porter^  County  Treasurer^ 
and  John  W.  Cook^  County  Clerks  v.  Rockford,  Rock  Island  ^  St,  LouU 
Railroad  Company,  decided  at  the  January  term,  1874,  and  the  subse- 
quent case  of  The  Chicago,  Burlington  ^  Quincy  R.  R.  Co,  v.  J".  J.  Oole 
^  another,  decided  in  June,  1875.  In  these  two  cases  all  the  points 
arising  in  the  present  cases  were  presented  to  the  court  and  decided  ad- 
versely to  the  railroad  companies.  These  questions  all  grew  out  of  the 
validity  and  the  construction  of  the  tax  law  involved  in  the  present  cases, 
and  out  of  the  same  action  of  the  board  of  equalization.  The  validity  of 
the  statute  is  not  seriously  questioned  here  on  the  ground  of  any  conflict 
with  the  Constitution  of  the  United  States.  If  any  such  claim  be  set  up, 
it  is  sufficient  to  say  it  is  without  foundation.  As  tiie  whole  matter,  then, 
concerns  the  validity  of  a  state  law  as  affected  by  the  Constitution  of  the 
state,  that  question,  and  the  other  one  of  the  true  construction  of  that 
statute,  belong  to  the  class  of  questions  in  regard  to  which  this  court  still 
holds,  with  some  few  exceptions,  that  the  decisions  of  the  state  courts  are 
to  be  accepted  as  the  rule  of  decisions  for  the  federal  courts. 

It  is,  nevertheless,  a  satisfaction  that  our  judgment  concurs  with  that  of 
the  state  court,  and  leads  us  to  the  same  conclusions. 

The  decrees  in  all  these  cases  are  reversed.  The  cases  are  remanded  to 
the  circuit  court,  with  directions  to  dissolve  the  injunction  granted  in 
each  case,  and  to  dismiss  the  bills. 

It  was  said  on  the  argument,  and  seems  to  be  conceded,  that  in  the  case 
of  the  Chicago,  Burlington,  and  Quincy  R.  B.  Co.  an  agreement  existed 
that  the  mistake  of  the  board  of  equalization,  in  assessing  the  company  on 
bonds  of  its  leased  roads,  might  be  corrected  in  this  suit.    No  such  agree- 
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ment  is  on  file  here,  and  we  cannot  act  on  it.  But  when  the  case  is  re- 
turned to  the  circuit,  of  course  such  decree  can  be  rendered  in  that  regard 
as  counsel  may  agree  on.  A  similar  remark  applies  to  what  the  brief  of 
the  attorney  general  of  the  state  admits  to  be  an  error  to  the  prejudice  of 
the  Chicago  and  Alton, Company. 


sdfbbmb  coubt  of  iowa. 

[Dboember  Term,  1875.] 

t.tatrrr.ttv  op  corporation  for  wilful  acts  op  its  agents. — 

DAMAGES. 
McKINLEY  V.  CHICAGO  AND  NORTHWESTERN  RAILWAY  CO. 

In  an  action  against  a  corporation  for  the  wilful  acts  of  its  servant,  done  in  the  course 
of  his  emplojrment  and  in  the  discharge  of  his  dnty,  the  corporation  is  liable  for 
actual  damages  only.  For  all  exemplary  damages  the  servant  alone  is  liable,  unless 
he  is  authorized  by  the  officers  of  the  corporation  to  commit  the  wrongful  act  or  his 
act  is  ratified  or  approved  by  them. 

Actual  and  exemplary  danuiges  distinguished. 

This  action  is  brought  to  recoTor  damages  for  an  injary  alleged  to 
have  been  caused  by  a  beating  and  forcible  resistance  of  plaintiff  by  a 
hrakeman  of  the  defendant,  when  plaintiff  was  about  to  enter  a  passenger 
car  of  the  defendant's  at  Howard  Junction,  Wisconsin,  on  March  22, 1872. 
Upon  a  general  issue  as  to  the  facts  alleged  by  plaintiff,  and  the  liability 
of  defendant,  the  cause  was  tried  to  a  jury,  who  found  a  yerdict  for  plain- 
tiff in  the  sum  of  twelye  thousand  dollars.  A  judgment  was  rendered 
thereon,  from  which  the  defendant  appeals. 

E.  S.  Bailey  ^  N.  M,  Hubhard^  for  appellant. 

ShitM^  Van  Dmee  ^  Henderson  and  ThompB(m  ^  Davis^  tot  appellee. 

CoiiB,  J.  I.  At  the  appearance  term,  Noyember,  1872,  the  defendant 
moyed  to  suppress  the  depositions  of  certoin  witnesses,  because  the  certifi- 
cate of  the  officer  taking  them  did  not  show  that  the  same  were  read 
oyer  to  the  witnesses  by  him  before  the  same  were  signed  and  sworn  to ; 
and  because  it  did  not  state  whether  either  party,  his  attorney,  or  agent, 
was  present  at  the  taking.  This  motion  was  not  called  up  for  determina- 
tion until  the  following  March  term  of  the  court.  In  the  mean  time,  and 
on  January  20, 1878,  the  officer  taking  the  depositions  sent  to  the  clerk 
of  the  court  a  further  and  additional  certificate  made  as  required  by  law, 
and  showing  that  said  depositions  were  properly  taken.  The  court  oyer*- 
ruled  the  motion,  and  hereon  arises  the  first  question  in  order.  We  see 
no  reason  why  the  officer  taking  a  deposition  may  not  amend  his  certifi- 
cate according  to  the  facts  ;  and  when,  as  in  this  case,  there  is  no  showing 
or  complaint  but  that  the  amended  certificate  truly  states  the  facts  con- 
nected with  the  taking  of  such  depositions,  the  court  may  accept  the  same 
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as  trne.  ThiB  being  so,  it  follows  that  there  was  no  error  in  overmling 
the  motion. 

II.  The  next  question  arises  upon  the  giving  and  refusing  to  ^ve  in- 
structions* The  evidence  is  too  voluminous  to  give,  even  in  a  summary ; 
and  it  will  be  sufficient  to  state  that  there  was  testimony  to  justify  tibue 
giving  of  the  instructions  asked,  if  they  correctly  stated  the  law.  The 
leading  facts  are  that  the  plaintiff  is  a  citizen  of  Iowa,  and  in  March,  1872, 
purchased  of  defendant  a  ticket  in  Chicago,  from  there  to  Beloit ;  that  a 
change  of  cars  became  necessary  at  Howard  Junction ;  the  plaintiff  un- 
dertook to  enter  the  rear  car  of  the  defendant's  train  upon  which  he  was 
to  continue  his  journey,  and  a  brakeman  of  the  defendant  was  at  the  door, 
charged  with  that  duty*  and  refused  admission  to  plaintiff  on  the  ground 
that  the  rear  car  was  for  ladies,  and  for  gentlemen  accompanied  with 
ladies,  and  directed  him  to  the  next  car  forward.  The  plaintiff  insisted 
upon  entering  the  rear  car,  and  a  rencounter  there  occurred  between  the 
•plaintiff  and  the  brakeman.  The  testimony  respecting  the  contest  be- 
tween them  and  the  extent  of  the  injury  tiie  plaintiff  received  is  very 
conflicting,  and  wholly  irreconcilable. 

The  defendant  asked,  among  others,  the  first  instruction  following, 
which  was  refused ;  and  the  court  gave,  on  its  own  motion,  the  next  in- 
struction following,  to  each  of  which  the  defendant  duly  excepted,  and 
now  assigns  such  refusal  and  giving  as  error. 

<^  1.  A  railroad  company  is  not  responsible  for  the  criminal  or  wilful 
acts  of  its  agents  or  servants.  It  is  only  answerable  for  their  negligent 
and  careless  acts  done  or  omitted  in  the  course  of  the  performance  of  wear 
duties.  Therefore  if  you  find  from  the  testimony  in  this  case  that  the 
brakeman  assaulted  plaintiff  and  inflicted  the  injuries  complained  of,  such 
acts  are  criminal  and  wilful,  and  plaintiff  cannot  recover  in  this  action, 
unless  it  is  shown  that  defendant  authorized  the  act  or  approved  it  after- 
ward. There  is  no  proof  of  any  authority  from  defendant  to  assault  or 
injure  plaintiff,  and  no  ratification  ci  the  brakeman's  act." 

^^  4.  Much  has  boon  said  in  the  argument  to  the  court  as  to  the  liabil- 
ity of  the  company  for  the  alleged  wrongful  and  criminal  assault  and  bat- 
tery by  the  brakeman.  You  are  instructed  that  if  the  plaintiff  attempted 
to  reenter  the  car,  and  was  without  fault  on  his  part,  as  hereinafter  ex- 
plained, and  the  brakeman  with  the  intent  and  purpose  to  prevent  him 
from  reentering  the  car,  for  the  reason  that  it  was  not  intended  for  gentle- 
men unaccompanied  by  ladies,  violently  assaulted  and  injured  the  plain^ 
tiff  and  was  guilty  of  a  criminal  act  in  so  doinff,  the  defendant  is  liable 
for  such  injury ;  and  the  fact,  if  so  it  is,  that  the  brakeman  used  such  force 
and  violence  as  to  render  himself  criminally  liable,  does  not  exonerate  the 
defendant.  In  other  words,  if  the  brakeman,  in  executing  what  he  sup- 
posed to  be  his  orders,  used  force  and  violence  when  his  orders  did  not 
contemplate  such  means,  the  company  is  liable  for  such  injuries  as  his  vio- 
lence occasions." 

The  district  court,  by  refusing  the  first  of  the  above  instructions,  de- 
nied that  a  railroad  company  could  not  be  liable  for  the  acts  of  an  em- 
ployee when  done  wilfully  so  as  to  constitute  a  crime ;  and  by  giving  the 
last,  affirmed  that  it  would  be  liable  for  even  the  wilful  crimi^  acts  of 
its  employees  when  done  in  the  course  of  their  employment.    It  was  held 
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by  Uiis  oonrt  in  De  Camp  t.  The  M.  ^  M.  R.  Co.  12  Iowa,  848,  and  also 
in  Cook  V.  The  111,  Cent.  JR.  Co.  SO  Iowa,  202,  each  of  which  cases  was 
bfronght  to  recoyer  damages  for  running  over  stock  on  tho  track  of  the  de- 
fendant's railroad,  that  ^^a  railroad  company  is  not  responsible  for  the 
criminal  or  wilful  acts  of  its  aeents  or  servants."  The  fint  case  does  not 
state  the  facts  upon  which  me  doctrine  was  announced;  while  in  the 
second,  it  was  expressly  found  by  the  jury  that  the  act  of  the  engineer 
in  charge  of  the  engine  which  struck  the  colt  was  intentional  and  wilful. 
Neither  case  shows  that  the  act  done,  which  produced  the  injury,  was 
done  in  the  course  of  the  emfdoyment  of  the  serrant  doing  the  wilful  act. 
Id  the  absence  of  such  showing,  and  where  the  wilfulness  of  the  act  af- 
finnatiyely  appears,  there  can  be  no  reasonable  doubt  of  the  correctness 
of  the  doctrine.  It  may  also  be  noticed,  that  in  each  of  these  cases  the 
injury  was  done  to  stodk,  respecting  which  neither  the  railroad  company 
or  its  employees  were  under  any  obligations  of  positive  or  affirmative  duty. 
Tliese  cases,  therefore,  do  not  settle  the  doctrine  for,  nor  apply  to,  the 
case  now  before  us. 

If  we  were  left  to  determine  the  question,  upon  prindple,  whether  an 
employer  should  be  held  liable  for  the  wilful  or  criminal  acts  of  the  em- 
ployee done  in  the  course  of  his  employment,  we  should  have  very  little 
or  no  hesitation  in  affirming  such  Imbility.  And  this,  because  the  em- 
ployer has  placed  the  employee  in  a  position  to  do  the  wrong,  and  it  being 
ixme  in  the  course  of  his  employment,  the  intent  with  which  it  was  done 
should  not  affect  the  liability  of  the  employer.  Whether  the  intent  of 
the  employee  is  good  or  ill,  so  long  as  he  acts  within  the  scope  of  his  em- 
ployment, the  employer  should  be  bound.  But  his  liability  is  limited  to 
the  actual  damages.  So  &ur  as  the  element  of  malice  or  of  crime  enters 
into  the  act  or  affects  the  measure  of  damages,  the  employee  alone  is  liable. 

The  decided  weight  and  number  of  the  authorities  are  in  accord  with 
this  view.  We  need  only  refer  to  some  of  them,  without  stopping  to  dis- 
cuss or  review  them.  See  Turfher  v.  The  North  Branch  R.  It.  Co.  84  Cal. 
594 ;  Great  Weetem  R.  R.  Co.  v.  Mller,  19  Mich.  806 ;  Finney  v.  C.  R. 
^  R.  Co.  10  Wise.  895 ;  Brooke  v.  Penn.  R.  R.  Co.  hi  Penn.  St.  839 ;  St. 
Louie  ^  Alton  R.  R.  Co.  v.  BaUn/,  19  lU.  858 ;  Little  Mami  R.  R.  Co. 
V.  Wetmore,  19  Ohio,  110 ;  leaaee  v.  Third  Avenue  R.  R.  Co.  47  N.  Y. 
122 ;  Chicago  ^  Alton  R.  R.  v.  Ames,  40  111.  548. 

in.  There  were  other  instructions  asked  and  refused,  and  errors  are 
assigned  thereon ;  but  in  our  view  the  instructions  given  &irly  covered 
the  cnrounds  of  those  refused ;  and  we  do  not  deem  it  necessary  to  set  them 
out  L  foil,  or  to  reriew  the  eritioisin  of  counsel  upon  them.  ' 

ly .  Upon  the  question  of  damages  the  court  gave  the  following  instruc- 
tion:— 

^'9.  U,  in  the  light  of  the  foregoing  instructions,  you  find  from  the 
evidence  that  the  plaintiff  is  entitled  to  i*ecover,  ihe  next  question  is  as 
to  the  measure  of  damages  to  which  the  plaintiff  is  entitled.  There  being 
no  evidence  in  the  case  that  the  general  officers  of  the  defendant  advised 
the  wrongful  act,  or  ratified  it  after  it  was  done,  this  is  not  a  case  where 
exemplary  or  positive  damages  can  be  allowed.  The  principal  cannot  be 
punished  by  awarding  exemplary  damages  against  him  for  the  wilful, 
wrongful,  or  malicious  act  of  his  agent  or  servant,  unless  the  wrongful 
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act  was  done  by  the  direction  of  the  principal  or  was  afterwards  ratified 
by  hiin.  The  extent  of  the  damages  in  such  cases  is  what  th^  law  calls 
compensatory.  Compensatory  damages  embrace  the  reasonable  expenses 
incurred  by  the  plaintiff,  if  any,  in  curing  or  endeavoring  to  cure  tne  in- 
juries he  received ;  also  the  damages  suffered,  if  any,  from  the  loss  of  time 
and  inability  to  attend  to  business,  resulting  from  the  injuries  received ; 
also  the  bodily  pain  and  suffering,  if  any,  resulting  from  the  injuries  re- 
ceived, and  for  the  outrage  and  indignity  put  upon  him  ;  and  if  you  find 
from  the  evidence  that  the  plaintiff  has  not  yet  recovered  from  the  injories 
received,  or  if  you  find  that  the  injuries  are  permanent,  you  should  add 
such  damages  as  you  believe,  from  tiie  testimony,  it  is  fair  to  infer  the 
plaintiff  will  suffer  in  the  future.  Taking  all  these  elements  into  coDsid- 
eration,  you  will  ascertain  the  amount  of  damages  suffered  by  the  plaintiS. 
He  should  hetfvXly  eompenBoted.  There  has  been  much  testimony  as  to 
the  character  and  extent  of  the  plaintiff's  injuries,  and  surgical  experts 
have  been  examined  on  this  question ;  this  evidence  is  entitled  to  your 
consideration,  and  it  is  for  you  to  determine  therefrom,  as  well  as  from 
the  other  evidence  in  the  case,  how  great  the  injuries  were  and  whether 
they  are  permanent  or  not." 

The  general  rule  as  to  the  measure  of  damages  laid  down  by  this  in- 
struction is  undoubtedly  correct;  that  is,  the  damages  are  to  be  compen- 
satory, and  not  exemplary  or  punitive.  But  the  instruction,  in  spedfying 
the  items  of  compensatory  damages,  expressly  mentions  one  whidi  is 
purely  and  highly  exemplary,  or  imaginary  and  speculative,  to  wit,  the 
outrage  and  indignity  put  upon  plaintiff ;  and  as  if  to  fasten  it  upon  the 
iury,  the  instruction  tells  them  that  they  must  take  aU  these  dements 
mto  consideration,  and  that  the  plaintiff  must  be  fully  compensated  for 
them  all.  The  phrase  ^'  for  the  outrage  and  indignity  put  upon  him,'*  is 
but  an  intenser  form  of  expression  conveying  the  idea  of  damages  for  the 
^^  wounded  feelings,"  or  for  injury  to  feelings.  And  damages  for  such 
outrage  or  wounded  feelings  are  essentially  exemplary,  or  imaginary  and 
speculative,  and  not  actual.  If  they  are  not,  then  it  seems  to  us  there 
can  be  no  such  thing  as  speculative  damages.  Such  wounded  feelings  are 
allowed  to  be  considered  in  assessing  damages  for  an  assault  and  battery 
between  the  parties ;  for  in  such  cases  malice  enters  into  the  question* 
But  in  this  case  the  defendant  is  not  liable  for  the  malice ;  or,  as  the  gen- 
eral rule  contained  in  the  instruction  correctly  states,  ^^  the  defendant  is 
not  liable  for  the  malice,  but  only  for  the  actual  damages."  For  a  discus- 
sion of  the  question  and  elements  for  exemplary  damages,  see  Hendriekion 
V.  Kingsbury^  21  Iowa,  379 ;  and  for  a  discussion  and  review  of  cases 
showing  that  pain  of  mind  or  indignity  cannot  be  other  than  exemplary 
damages,  see  Johnson  v.  Wells^  Fargo  ^  Co,  6  Nevada,  224.  Since  the 
judgment  must  be  reversed  for  this  error  in  the  instruction  respecting 
the  measure  of  damages,  it  becomes  unnecessary  to  decide  whether  the 
evidence  is  sufificient  to  sustain  the  verdict,  or  whether  the  damages  are 
excessive. 

After  the  foregoing  opinion  had  been  prepared,  and  been  the  subject  of 
discussion  at  several  successive  consultations  by  all  the  members  of  the 
court,  without  being  able  fully  to  agree,  a  reaigument  of  this  case  was 
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ordered  Topou  two  questions  :  Firitj  whether  exemplary  damages  are  recov- 
erable against  a  corporation  in  actions  of  this  character;  and  second^ 
whether  ^'  the  outrage  and  indignity  put  upon  "  one  in  such  case  should 
be  classed  with  actual  or  exemplary  damages?  The  reargument  has 
been  made.  We  do  not  stop  to  elaborate  our  views  upon  these  questions, 
but  content  ourselves  with  the  statement  of  a  brief  summary  of  our  con- 
dosions  thereon. 

It  appears  to  us  that,  in  an  action  against  a  corporation  for  the  wilful 
acts  of  its  servant  done  in  the  course  of  his  employment  and  in  the  dis- 
charge of  his  duty,  the  corporation  is  liable  for  only  the  actual  damages 
to  the  injured  party ;  that  for  all  exemplary  damages  growing  out  of 
such  wilful  assault,  the  servant  alone  is  Uable ;  that  if  the  corporation, 
through  its  principal  officers,  shall  authorize  the  servant  to  commit  the 
wron^ul  acts  in  his  own  wilfulness,  or  shall  approve  or  ratify  his  wilful 
acts  after  they  are  done,  then  such  corporation  is  liable  for  all  the  dam- 
ages, both  actual  and  exemplary,  which  the  party  injured  may  have  suf- 
fered; that  pain  of  body  may,  upon  the  authorities,  be  classed  among 
actual  damages;  but  pain  of  mind  or  mental  suffering  can,  if  at  all,  be 
classed  as  actusd  damages  only  when  such  mental  pain  or  suffering  grows 
out  of  or  is  inseparably  connected  with  the  actual  injury  received ;  that 
^^ outrage  or  indignity  put  upon"  one  arise  necessarily  from  the  wilful- 
ness, wantonness,  gross  negligence,  or  oppressive  manner  in  which  the  in- 
jury is  inflicted,  and  belongs  to  that  class  of  damages  for  which  the  servant 
alone  is  liable.  Reversed. 

Beck,  J.,  dissenting. 


COURT  OP  APPEALS  OP  MARYLAND. 

(To  appear  in  42  Hd.) 

ATTAOHMBNT. — BANK31XTPT0Y.  —  CONSTBUCTION  OP    SECTIOKS  14,  36, 

AM)  89  OF  THE  BAlilKBUPT  ACT  OF  1867. 

HENKELMAN  v.  SMITH,  assignee. 

Hie  fiuloTe  of  the  defendant  to  appear  and  defend  an  attachment  against  his  property 
18  no  eyidence  of  his  having  done  any  act  to  procure  the  attachment  within  the  mean- 
ing of  section  86  of  the  Bankrupt  Act  of  1867,  or  to  procure  or  suffer  his  property  to 
be  taken  under  legal  process  within  the  meaning  of  section  89  of  said  act. 

Section  14  of  the  bankrupt  act  refers  and  can  only  refer  to  attachments  which  are  pend' 
ing  at  the  time  the  petition  in  bankruptcy  is  filed,  and  not  to  such  as  have  been  pros- 
ecuted to  a  judgment  prior  to  the  filing  of  such  petition. 

The  attachment  having  been  properly  issued  and  prosecuted  to  judgment,  that  judgment 
18  final,  imports  absolute  verity,  is  conclusive  with  respect  to  the  subject  matter  ad- 
judicated, and  cannot  be  reexamined  or  impeached  in  a  collateral  proceeding. 

Apfbal  from  the  court  of  common  pleas. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion  of  the  court. 

At  the  trial  the  plaintiff  offered  the  three  following  prayers :  — 
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1.  If  the  jury  shall  find  from  the  evidence  in  this  oaae  that  Frederick 
Witte  was  insolvent  on  the  14th  day  of  April,  1873,  and  that  on  said 
day  the  defendants  in  this  case  issued  out  an  attachment  on  mesne  pro- 
cess, against  the  goods,  chattels,  and  e£EectB  and  property,  real  and  per- 
sonal, of  the  said  F.  Witte,  upon  which  the  property  of  said  Witte  was 
attached,  and  under  order  of  court  was  subsequently  sold  for  $591.40,  of 
which  sum  $478.22  was  subsequentlv  paid  to  said  plaintiffs  (now  defend- 
auts)  ;  and  shall  further  find,  tiiB,t  when  said  attachiment  was  brought  and 
said  money  was  received,  the  said  plaintiflFs  (now  defendants)  had  reason- 
able cause  to  believe  that  a  fraud  on  the  act  of  Congress,  entitled :  ^^  An 
act  to  establish  a  uniform  System  of  Bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867,  was  intended  ;  and  tixe  jury  shall  fur- 
ther find,  that  within  four  months  from  the  institution  of  said  attachment 
proceedings  in  bankruptcy  had  been  commenced  against  said  F.  Witte, 
upon  which  he  was  subsequently  adjudicated  a  bankrupt,  and  that  Ihe 
plaintiff  had  been  chosen  assignee  of  said  bankrupt,  then  the  jury  shall 
render  their  verdict  for  the  plaintiff  in  this  action,  lor  the  amount  of  salsB 
of  said  goods  so  seized  under  said  attachment,  with  interest  at  the  rate 
of  six  per  cent,  per  annum,  from  the  26th  day  of  May,  1878. 

2.  If  the  junr  shall  find  from  the  evidence  that  Frederick  Witte,  on 
the  14th  day  of  April,  1873,  being  insolvent,  suffered  his  property  to  be 
taken  on  le^  process,  by  virtue  of  an  attachment  on  mesne  process  issued 
out  of  the  court  of  common  pleas  of  Baltimore  city,  by  the  defendants 
in  the  case  now  at  issue,  with  the  intent  by  such  disposition  of  his  prop- 
erty to  defeat  or  delay  the  operation  of  the  act  of  Congress,  entitled 
^^An  act  to  establish  a  uniform  System  of  Bankruptcy  throughout  the 
United  States,"  approved  March  2,  1867 ;  and  shall  further  find  that  said 
Frederick  Witte  s^rwards,  to  wit,  on  the  5th  day  of  June,  1873,  was 
adjudicated  a  bankrupt,  upon  petition  of  his  creditors,  filed  the  26th  of 
May,  1873,  and  that  tiie  plaintiff  in  this  case  was  duly  appointed  assignee 
of  said  bankrupt's  estate,  and  that  the  defendants  in  this  case,  when  re- 
ceiving the  payment  of  the  proceeds  of  said  attachment,  had  reasonable 
cause  to  believe  that  a  fraud  on  said  act  of  Congress  was  intended,  and 
that  said  F.  Witte  was  insolvent,  th^i  the  plaintiff  in  this  case  is  entitled 
to  recover  the  sum  of  $591.40,  the  gross  amount  of  sales  of  goods  re- 
ceived under  said  attachment,  with  mterest  thereon  from  the  26th  of 
May,  1873. 

3.  That  if  the  jury  find  the  facts  set  forth  in  the  foregoing  prayer,  they 
shall  treat  the  fact  that  the  said  F.  Witte  was  insolvent  at  we  time  of  the 
payment  of  the  proceeds  of  said  attachment,  and  that  proceedings  in 
involuntary  bankruptcy  had  been  conmienced  against  him,  as  evidence  of 
fraud. 

And  the  defendants  offered  the  following  prayers :  — 

1.  There  is  no  evidence  in  this  cause  legally  sufficient  to  enable  the 
plaintiff  to  recover  under  any  of  the  counts  m  the  declaration. 

2.  That  under  the  pleadings  and  evidence  in  this  cause  the  plaintiff  is 
not  entitled  to  recover. 

The  court  (Garey,  J.)  granted  the  plaintiff's  prayers,  and  rejected 
those  of  the  defendants. 
And  the  defendants,  at  the  argument  thereof,  in  addition  to  their  gther 
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objections  to  the  plaintififs  prayers,  objected  to  the  plaintiff's  first  prayer, 
becaose  there  was  no  eyidenoe  in  the  cause  in  fact,  and  because  there  was 
no  evidence  sufficient  in  law  that  Frederick  WiUe  was  insolvent  on  the 
14th  of  April,  1873,  or  that  when  the  attachment  was  brought,  and  said 
money  was  received,  the  defendants  had  reasonable  cause  to  believe  that 
a  fraud  on  the  act  of  Congress,  entitled  ^^An  act  to  establish  a  uniform 
System  of  Bankruptcy  throughout  the  United  States,"  approved  March  2, 
1867,  was  intended. 

And  to  the  second  pmyer  they  objected,  in  addition  to  other  objections, 
becaose  there  was  no  eviaenoe  in  fact,  and  there  was  no  evidence  sufficient 
in  law,  that  on  the  14th  of  April,  1878,  Frederick  Witte  beinff  insolvent, 
suffered  his  property  to  be  taken  on  legal  process  by  virtue  of  an  attach- 
ment on  mesne  process,  issued  out  of  the  court  of  common  pleas  of  Bal- 
timore di^,  by  the  defendants,  in  the  case  now  at  issue,  with  the  intent, 
by  such  disposition  of  his  property,  to  defeat  or  delay  the  operation  of 
the  act  of  Congress  aforesaid,  or  that  the  defendants,  when  receiving  the 
payment  of  the  proceeds  of  said  attachment,  had  reasonable  cause  to  be- 
We  that  a  fraud  on  said  act  of  Congress  was  intended,  or  that  F.  Witte 
was  insolvent.  And  to  the  third  prayer  they  objected,  in  addition  to  the 
other  objections,  that  there  was  no  evidence  in  fact,  and  that  there  waa 
no  evidence  sufficient  in  law,  that  said  Witte  was  insolvent. 

Bat  the  court  was  of  opinion,  and  so  ruled,  that  there  was  such  evidence, 
and  overruled  all  the  aforesaid  objections  of  the  defendants  to  the  prayers 
of  the  plaintiff  for  want  of  evidence  as  aforesaid. 

To  the  granting  of  the  prayers  of  the  plaintiff  and  the  rejection  of  the 
defendants'  prayers,  and  to  the  rulings  of  the  court  upon  the  objections 
to  the  prayers  of  the  plaintiff  for  want  of  evidence  to  sustun  them,  the 
defendimts  excepted,  and  the  verdict  being  against  them  they  took  this 
appeal 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Brent,  Grason, 
Miller,  Alvey,  and  Robinson,  JJ. 

M,  B,  Walter  J  for  the  appellants.  The  court,  in  the  consideration  of 
this  case,  is  compelled  to  confine  itself  to  the  agreed  statement  upon  which 
it  was  submitted,  and  is  not  authorized  to  draw  any  inferences  of  fact 
therefrom,  no  such  power  having  been  given  by  the  consent  of  the  parties. 
Wright  V.  Wriffhfi  LeBsee,  2  Md.  450 ;  Van9arvt  v.  BobertSy  8  Md.  127 ; 
MeTaviih  v.  Carrolly  7  Md.  861;  MeColgan  v.  HophinB,  17  Md.  402; 
I>tnm9  ^  Btish  v.  Dennit't  ^a?V,  15  Md.  78. 

The  attachment  proceedings  cannot  be  collaterally  impeached.  Gor- 
don'i  Ex'r  v.  Mayor,  ^e.  of  Balto.  6  Gill,  242. 

From  the  case  stated,  it  appears  no  steps  were  taken  in  the  attachment 
cause  to  have  it  dissolved ;  on  the  contrary,  a  judgment  of  condemnation 
was  r^ularly  rendered  on  the  18th  day  of  May,  1878,  before  the  com- 
mencement of  bankruptcy  proceedings,  irito  which  the  attachment  merged 
and  which  gtSl  itande,  and  under  which  the  money  deposited  in  court, 
amounting  to  9478.22,  was  ordered  to  be  and  was  paid  to  the  appellants 
on  account  of  their  claim  of  $517.84. 

All  proceedings  under  an  attachment,  up  to  the  time  it  is  dissolved,  are 
^d,  if  the  attachment  has,  as  in  this  case,  been  properly  issued.  In  re 
Bmberger  ^  Zibelin,  2  B.  R.  88  ;  J?»  re  O.  H.  Preston,  6  B.  R.  545. 
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A  judgment  of  condemnation  in  attachment  is  a  final  judgment,  and 
imports  absolute  verity,  and  the  rights  of  the  appellants  under  the  at- 
tacnment  are  therefore  res  adjudicata.  Gordon^s  -SJrV  v.  Mdyor^  fe.  of 
Baltimore^  5  Gill,  242 ;  Walters  ^  Harvey  y.  Munroey  17  Md.  501. 

The  proceedings  in  bankruptcy  qfter  the  judgment  in  this  attachment 
can  therefore  have  no  effect  on  the  judgment  or  upon  the  properU  at- 
tached. Hilliard  on  Bankruptcy,  127  ;  jippleton  y.  BowleSj  2  N.  i .  (S. 
C.)  570 ;  Ames  v.  WenttooHh,  5  Mete.  297. 

The  14th  section  conveys  to  the  assignee  orUif  ^*'  the  estate,  real  and  per- 
sonal, of  the  bankrupt,"  &c.,  which  the  bankrupt  had  at  ^^  the  eommence- 
ment  of  said  proceedings  in  hankruptcy^^^  although  the  same  be  then 
attached  on  mesne  process,  and  dissolves  any  MecA  attachment  made 
within  four  months  preceding  the  commencement  of  said  proceedings. 

It  is  clear  from  this  that  only  the  property  held  by  the  bankrupt  mihefi 
bankruptcy  proceedings  were  commenced  will  vest  in  the  assignee,  and  the 
language,  *'  although  the  same  is  then  attached  on  mesne  process,"  '^  and 
shaiu  dissolve  any  such  attachment  made  within  four  months;"  &c.,  most 
be  construed  witn  that  which  precedes  it,  and  can  only  mean  that  it  will 
release  all  property  belonging  to  the  bankrupt  on  the  day  of  petition  filed 
from  the  lien  of  any  attachment  issued  within  four  months  prior  thereto, 
and  which  may  then  be  pending. 

In  this  case  the  whole  fund  (the  net  proceeds  of  the  goods  attached) 
became  the  property  of  the  appellants  by  the  judgment  of  condemnation 
in  their  favor,  and  could  therefore  not  be  affected  by  the  subsequent  in- 
stitution of  proceedings  in  bankruptcy.  It  is  as  much  the  policy  of  the 
bankrupt  law  to  uphold  liens  when  valid  as  it  is  to  set  them  aside  when 
invalid.    In  re  Wynne^  4  B.  R.  28 ;  Potter  v.  Ooygeshall,  4  B.  R.  78. 

The  agreed  statement  of  facts  will  not  justify  a  recovery  under  the  35th 
section. 

To  make  an  attachment  void  thereunder,  the  following  facts  must  con- 
cur: — 

1st.  The  debtor  must  be  insolvent.  2d.  The  debtor  must  procure  or 
suffer  his  property  to  be  attached  with  a  view  to  give  a  preference  to  the 
attaching  creditor.  8d.  The  attaching  creditor  must  have  reasonable 
cause  to  believe  the  debtor  insolvent,  when  the  attachment  issued.  4th. 
The  attachment  must  be  in  fraud  of  the  provisions  of  the  bankrupt  law. 
5th.  And  must  have  taken  place  within  four  months  before  the  ^ing  of 
the  petition  against  the  bankrupt. 

The  case  stated  here  contains  no  admission  in  any  manner  or  form  that 
the  debtor  was  insolvent  when  the  attachment  issued,  nor  that  the  appel- 
lants had  reasonable  cause  to  believe  him  insolvent  at  that  time.  Insol- 
vency cannot  be  inferred  from  his  having  absconded,  even  had  the  court  a 
right  to  draw  such  inference.  He  may  have  been  amply  able  to  meet 
his' obligations  as  they  matured,  and  yet  attempted  to  defraud  his  credit- 
ors. Because  his  conduct  may  have  been  an  act  of  bankruptcy,  it  is  not 
proof  of  insolvency.  Neither  does  the  fact  that  he  was  adjudicated  a 
bankrupt  determine  the  question  of  insolvency  in  this  cause,  even  had  the 
petition  been  filed  on  the  day  the  attachment  issued.  See  In  re  Brunh 
mondj  1  B.  R.  231 ;  Lems  v.  Sloan^  68  N.  C.  562. 

There  is  furthermore  no  evidence  that  the  debtor  procured  or  suffered 
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Ms  property  to  be  attached  with  a  view  to  give  a  preference  to  the  appel- 
lants. Indeed  there  is  not  only  an  entire  absence  of  proof  that  the  debtor 
did  anything  in  aid  of  it,  but  there  is  even  no  evidence  that  he  had  any 
knowledge  at  the  pendency  of  the  proceedings.  See  Wilson  y.  OityBankj 
17  Wallace,  478. 

There  is  furthermore  nothing  in  the  case  stated  to  indicate  that  the 
attachment  was  in  fraud  of  the  bankrupt  law. 

The  appellee  is  not  entitled  to  a  judgment  under  the  89th  section,  for 
must  show :  — 

Ist.  That  the  debtor  was  insolvent  or  in  contemplation  of  insolvency. 
2d.  That  the  debtor  procured  his  property  to  be  taken  on  legal  process. 
3d.  That  the  debtor  did  so  with  intent  on  his  own  part  to  give  a  prefer- 
ence to  the  creditor,  or  with  intent  on  his  own  part  to  defeat  or  delay  the 
operation  of  the  act.  4th.  The  creditor  must  have  had  reasonable  cause 
to  believe  the  debtor  insolvent,  and  must  have  known  that  a  fraud  on  the 
act  was  intended. 

There  is  an  entire  absence  of  proof  on  these  points,  of  which  affirmative 
testimony  is  required. 

Bat  even  were  the  appellee  entitled  to  recover,  the  judgment  could  not 
be  for  more  than  the  amount  paid  into  court,  $478.22,  die  only  moneys 
that  came  into  the  hands  of  the  appellants. 

Senry  2).  Loney^  for  the  appellee.  The  assignment  made  on  the  21st 
of  July,  1878,  to  the  appellee  as  assignee  in  bankruptcy  of  F.  Witte, 
related  back  to  the  26th  day  of  May,  1878.  Bankrupt  Act,  sec.  14;  Rev. 
Stai  U.  S.  sec.  5044. 

By  virtue  of  said  assignment  '^  by  operation  of  law,"  the  title  to  all  the 
estate  of  the  bankrupt,  both  real  and  personal,  vested  in  the  appellee,  al- 
iiiongh  the  same  was  then  attached  '^  on  mesne  process  "  as  the  property 
of  the  debtor,  F.  Witte,  and  dissolved  such  attachment,  it  having  been 
made  within  four  months  next  preceding  the  26th  day  of  May,  1878. 
Rev.  Stat.  U.  S.  5044  ;  Bankrupt  Act,  sec.  14. 

The  attachment  in  this  case,  being  an  attachment  on  warrant  against  an 
abeoonding  debtor,  was  an  attachment  on  *^  mesne  process."  Uorn^r  v. 
MaOm/,  81  Md.  468. 

The  property  so  seized  on  attachment  being  a  part  of  the  estate  of  the 
bankrupt,  the  appellee,  as  assignee  thereof,  was  entitled  to  sue  for  and  re- 
cover the  same.     Bankrupt  Act,  sec.  14 ;  Rev.  Stat.  sees.  5046  and  5047. 

The  appellee  was  entitled  to  recover  independently  of  the  14th  section 
and  by  virtue  of  the  89th  section  of  the  bankrupt  act,  as  F.  Witte,  the 
bankrapt,  when  insolvent  (his  absconding  was  evidence  of  insolvency), 
sufEered  (because  he  was  at  home  liable  to  process  on  the  26th  of  May, 
and  by  an  appearance  could  then  have  prevented  the  condemnation  nisi) 
ius  property  to  be  taken  on  legal  process,  with  the  intent  (in  re  Drum- 
ffmd^  1  Bankrupt  Register,  10)  to  defeat  or  delay  the  operation  of  the 
bankrapt  act,  and  having  been  adjudged  a  bankrupt,  the  appellee  (his 
assignee)  could  recover  back  the  money  transferred  contrary  to  the  act 
of  Congress, — the  appellants  having  reasonable  cause  to  believe  that  a 
band  on  the  act  was  intended,  and  (knowing)  that  the  debtor  was  in- 
solvent.   Bankrupt  Act,  sec.  89. 

The  appellee  was  entitled  to  recover  from  the  appellants  not  only  the 
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amount  actually  paid  to  them^  but  also  the  amount  paid  for  costs  of  sheriff 
and  expenses  of  sale.  Street  y.  Dawetm^  4  B.  R.  60 ;  In  re  Q-.  S.  Tford, 
9  B.  R.  349 ;  Zeiber  t.  SBU,  8  B.  R.  289 ;  In  re  FreBtan,  6  B.  R.  595. 

Gbason,  J. ,  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  in  this  case  that  the  appellants,  on  the  14tlL 
day  of  April,  1873,  caused  an  attachment  on  warrant  to  be  issued  against 
the  goods  and  chattels  of  Frederick  Witte,  returnable  to  the  May  term  of 
the  court  of  common  pleas  of  Baltimore  dty,  to  be  held  on  the  9th  day  of 
May,  and  that  on  the  24th  day  of  April,  an  order  was  passed  by  said 
court  for  the  sale  of  the  goods,  and  that  from  said  sale  tne  sum  of  five 
hundred  and  ninety-one  dollars  and  forty  cents  was  realized,  and  that  said 

?roceeds  of  sale,  less  the  cost  and  expenses  of  sale,  were  paid  into  court 
>n  the  18th  May,  judgment  of  condemnation  was  duly  entered,  and  said 
proceeds  were  paid  to  the  appellants  on  the  5th  day  of  June  f  oUowing, 
under  an  order  of  court  passed  on  the  4th  day  of  the  same  month.  It 
further  appears  that  on  the  26th  day  of  May,  1873,  a  petition  in  bank* 
ruptcy  was  filed  against  Frederick  Witte,  by  some  of  his  creditorB,  and 
that  on  the  5th  June  he  was  adjudicated  a  bankrupt,  and  that  on  the 
21st  day  of  July  the  appellee  was  elected  assignee  of  the  estate  ci  the 
bankrupt.  On  the  6th  day  of  December,  1878,  the  appellee  institnted 
this  suit  in  the  court  of  common  pleas  to  recover  from  the  appellants  the 
whole  proceeds  of  the  sale,  which  had  been  paid  to  them  under  theorder 
of  that  court.  The  case  was  tried  before  the  court  on  an  agreed  state* 
ment  of  facts,  and  at  the  trial  three  prayers  were  offered  by  the  appellee 
and  two  by  tibe  appellants,  the  former  of  which  were  granted  and  the  latter 
refused.  The  appellants  excepted  to  the  granting  of  the  appellee's  prayers 
and  to  the  rejection  of  their  own,  and  the  judgment  being  against  them 
they  have  taken  this  appeal. 

It  was  contended  by  the  appellee's  counsel  that  the  appellee,  under  the 
agreed  statement  of  facts,  had  a  right  to  recover  under  either  the  14th, 
35th,  or  89th  sections  of  the  bankrupt  act,  and  that  his  three  prayers 
were  properly  granted.  The  85th  section  provides  that  if  any  penon, 
being  insolvent,  or  in  contemplation  of  insolvency,  within  four  months  be- 
fore the  filing  of  the  petition  oy  or  against  him,  with  a  view  to  give  a  pref- 
erence to  any  creditor,  or  person  having  a  claim  against  him,  or  who  is 
under  any  liability  for  him,  procures  any  part  of  his  property  to  be  at- 
tached, sequestered,  or  seized  under  execution,  &c.,  the  person  to  be  bene- 
fited by  such  attachment  having  reasonable  cause  to  bialieve  such  person 
insolvent,  and  that  such  attachment  is  in  fraud  of  the  provisions  of  the 
act,  the  same  shall  be  void  and  the  assignee  may  recover  the  property  or 
its  value. 

The  89th  section  declares  what  shall  be  an  act  of  bankruptcy,  and  pro- 
vides, among  others,  that  if  a  person,  being  insolvent,  or  in  ccmtemplation 
of  bankruptcy  or  insolvency,  shall  five  a  warrant  to  confess  a  judgment, 
or  procure  or  suffer  his  property  to  be  taken  on  l^al  process,  with  intent 
to  give  a  preference  to  one  or  more  of  his  creditors,  or  with  intent,  by 
such  disposition  of  his  property,  to  defeat  or  delay  the  operation  of  the 
bankrupt  act,  he  shall  be  deemed  to  have  committed  an  act  of  bankruptcy^ 
and  the  assignee  may  recover  the  money  or  property  if  the  person  shall  be 
adjudged  a  bankrupt,  provided  the  person  taking  the  property  had  reason- 
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able  cause  to  believe  that  a  fraud  on  the  act  was  intended,  or  that  the 
debtor  was  insolvent.  It  will  be  observed  that  by  the  85th  section,  in 
order  to  render  the  attachment  void  and  enable  the  assignee  to  recover, 
the  debtor  must  be  insolvent,  or,  contemplating  bankruptcy,  must  procure 
his  property  to  be  attached,  within  four  months  before  the  petition  in 
bankruptcy  is  filed,  with  a  view  to  give  a  preference^  and  the  plaintiff  in 
the  attachment  must  have  reasonable  cause  to  believe  the  deotor  insol- 
vent, and  that  the  attachment  is  in  fraud  of  the  provisions  of  the  bank- 
rupt act.  And  under  the  89th  section,  to  render  the  legal  process  void 
and  to  enable  the  assignee  to  recover,  the  debtor  must  be  bankrupt  or  in- 
solvent, or  contemplating  bankruptcy,  and  must  procure  or  suffer  his  prop- 
erty to  be  taken  on  legal  process  with  intent  to  give  a  preference,  or  to 
defeat  or  delay  the  operation  of  the  act.  And  if  the  party  be  adjudged 
a  bankrupt,  the  assignee  may  recover,  provided  the  party  taking  the  prop- 
erty had  reasonable  cause  to  believe  that  a  iraud  on  the  act  was  intended, 
or  that  the  debtor  was  insolvent.  It  does  not  appear  from  the  statement 
of  facts  iB  this  case  that  Frederick  Witte,  the  debtor,  has  done  any  act  to 

i)roeure  the  attachment,  or  to  procure  or  suffer  his  property  to  be  taken  on 
egal  process,  with  intent  to  give  the  appellants  a  preference  over  his  other 
creditors,  or  with  intent  to  defeat  or  delay  the  operations  of  the  bank- 
rupt act*  So  far  as  the  statement  of  facts  discloses,  he  has  done  abso- 
lutely nothing.  But  it  was  contended  that,  as  the  defendant  did  not  ap- 
pear to  the  attachment  suit,  when  it  was  in  his  power  to  do  so  and  prevent 
the  judgment  of  condemnation,  he  is  to  be  considered  as  having  suffered 
his  property  to  be  condemned  with  intent  to  give  a  preference  to  the  ap- 
pellants. In  this  view  we  cannot  concur.  The  bankrupt  act  clearly 
contemplates  some  act  to  be  done  by  the  debtor  to  procure  or  to  suffer  his 
property  to  be  taken  under  attachment  or  legal  process,  and  .this  view  is 
sanctioned  by  the  highest  authority,  that  of  the  supreme  court,  in  the  case 
of  Wilson  V.  aty  Bank,  17  Wallace,  487,  488.  The  Citv  Bank  obtained  a 
judgment  against  Vanderhoof  Brothers  by  default^  and  the  same  day  issued 
execution,  which  was  levied  on  their  whole  stock  in  trade,  which  veas  sold. 
After  the  levy  of  the  execution  and  before  sale,  Vanderhoof  Brothers 
were  adjudged  bankrupts  on  the  petition  of  other  creditors. 

Vanderhoof  Brothers  were  insolvent  at  the  time  they  were  sued  by 
the  bank,  and  the  latter  had  reasonable  cause  to  believe  that  they  were, 
and  that  they  had  committed  an  act  of  bankruptcy,  and  that  they  had  no 
property  other  than  their  stock  in  trade.  The  money  arising  from  the 
gander  the  exeoatioD  was  in  the  bankrupt  court  a^iting  the  termi. 
nation  of  the  suit  between  the  assignee  and  the  bank.  These  facts  were 
found  by  the  court,  and  are  much  stronger  in  bivor  of  the  assignee's  right, 
than  are  those  contained  in  the  agreed  statement  in  this  case.  In  that 
case,  as  in  this,  it  was  contended  that  the  failure  of  the  debtor  to  appear 
and  defend  the  suit  furnished  evidence  of  his  procuring  or  suffering  his 
property  to  be  taken  on  leffal  process  with  intent  to  give  the  creditor  a 
preference,  or  to  defeat  or  delay  the  operation  of  the  law.  Mr.  Justice 
Miller,  in  delivering  the  opinion  of  the  court,  says,  in  referring  to  the 
words  ^^ procure"  and  *^ procure  and  suffer,"  as  used  in  the  35th  and  89th 
sectionB  respectively :  ^^  In  both  there  must  be  the  positive  purpose  of 
doing  aa  act  forbidden  by  the  statute,  and  the  thing  described  must  be 
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done  in  the  promotion  of  this  unlawful  purpose.  The  facts  of  the  case 
before  U8  do  not  show  any  positive  or  affirmative  act  of  the  debtors,  from 
which  such  intent  may  be  inferred.  Through  the  whole  of  the  legal  pro- 
ceedings against  them,  they  remained  perfectly  passive.  They  owed  a 
debt  which  they  were  unable  to  pay  when  it  became  due.  The  creditor 
sued  them,  and  recovered  judgment  and  levied  execution  on  their  property. 
They  afforded  him  no  facilities  to  do  this,  and  they  interposed  no  hin- 
drance. It  is  not  pretended  that  any  positive  evidence  exists  of  a  wish  or 
design  on  their  part  to  give  this  creditor  .a  preference,  or  oppose  or  delay 
the  operation  of  the  bankrupt  act.  There  is  nothing  morally  wronpr  in 
their  course  in  this  matter.  They  were  sued  for  a  just  debt.  They  had 
no  defence  to  it,  and  they  made  none.  To  have  made  an  effort  by  dila- 
tory or  false  pleas  to  delay  a  judgment  in  the  state  court,  would  have  been 
a  moral  wrong  and  a  fraud  upon  the  due  administration  of  the  law." 

In  that  case  the  supreme  court  decided :  — 

1.  That  something  more  than  passive  non-resistance  of  an  insolvent 
debtor  to  regular  judicial  proceedings,  in  which  a  judgment  and  levy  on 
his  property  are  obtained,  when  the  debt  is  due  and  he  is  without  jnst 
defence  to  the  action,  is  necessary  to  show  a  preference  to  a  creditor,  or  a 
purpose  to  defeat  or  delay  the  operation  of  the  bankrupt  act 

•  2.  That  the  fact  that  the  debtor,  under  such  circumstances,  does  not 
file  a  petition  in  bankruptcy,  is  not  sufficient  evidence  of  such  preference, 
or  of  intent  to  defeat  the  operation  of  the  act. 

8.  That,  though  the  judgment  creditor  in  such  case  may  know  the  in- 
solvent condition  of  the  debtor,  his  levy  and  seizure  are  not  void  under 
the  circumstances,  nor  any  violation  of  the  bankrupt  act. 

4.  That  a  lien,  thus  obtained  by  him,  will  not  be  displaced  by  subse- 
quent proceedings  in  bankruptcy  against  the  debtor,  though  within  foor 
months  of  .the  filing  of  the  petition.  In  the  case  now  under  consideration 
there  is  no  more  evidence  to  show  that  Frederick  Witte  procured  this 

Eroperty  to  be  taken  under  the  attachment,  or  procured  or  suffered  it  to 
e  taken  on  legal  process  with  intent  to  give  a  preference  to  the  appel- 
lants, or  to  defeat  or  delay  the  operation  of  the  bankrupt  act,  than  there 
was  in  the  case  of  Wtlson  v.  Oittf  Bank^  above  referred  to,  and  we  think 
it  clear  that  the  appellee  has  no  right  to  recover  from  the  appellants 
under  either  section  35  or  89. 

But  it  was  contended  that  the  appellee  had  a  right  of  recovery  under 
section  14.  That  section  provides  that  as.  soon  as  an  assignee  is  appointed 
and  qualified,  the  judge  or  register  shall  assign  and  convey  to  the  assignee 
all  the  estate  of  the  bankrupt,  and  such  assigpiment  shall  relate  back  to 
the  commencement  of  the  proceedings  in  bankruptcy,  and  thereupon,  by 
operation  of  law,  the  title  to  such  property  shall  vest  in  the  assignee, 
although  the  same  is  then  attached  on  mesne  process,  as  the  property  of 
the  debtor,  and  shall  dissolve  such  attachment  if  made  within  four  nionthe 
next  preceding  the  commencement  of  said  proceedings.  We  are  of  opin- 
ion that  the  appellee  has  no  better  foundation  for  his  claim  to  recover 
under  this  section  than  under  the  85th  and  89th.  This  section  refers,  and 
can  only  refer  to  attachments,  which  are  pending  at  the  time  the  petition 
in  bankruptcy  is  filed.  The  petition  against  Witte  was  filed  on  the  26th 
May,  1878 ;  he  was  adjudged  a  bankrupt  on  the  4th  June  ;  and  the  aflsignee 
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teas  elected  on  the  2l8t  July  following.  The  assignment  to  him  then 
related  back  to  the  26th  May,  and  vested  in  him  the  title  to  all  the  prop- 
erty which  belonged  to  the  bankrupt  at  that  date.  But  the  property, 
which  is  the  subject  of  this  suit,  had  been  attached  on  the  14th  day  of 
April,  was  sold  under  the  order  of  the  court  on  the  24th  day  of  the  same 
month,  and  the  attachment  was  prosecuted  to  judgment  on  the  18th  day 
of  May,  thirteen  days  before  the  petition  in  bankruptcy  was  filed,  and  by 
that  jadgment  the  proceeds  of  the  sale  of  the  property  had  been  vested 
in  the  appellants.  The  attachment  having  been  properly  issued  and  pros- 
ecuted to  judgment,  that  judgment  is  final,  imports  absolute  verity,  is 
coneiusiye  with  respect  to  the  subject  matter  adjudicated,  and  cannot  be 
reexamined  or  impeached  in  a  collateral  proceeding.  Q-ordorCd  ExW  v. 
Mayor  ^  Uity  Council  of  Baltimore^  5  Gill,  242 ;  Walters  ^  Harvey  v, 
Monroe^  17  Md.  506.  The  judgment  in  this  case  cannot,  therefore,  be 
affected  by  the  proceedings  in  bankruptcy.  Appleton  v.  Bowles^  2  N.  Y. 
(S.  C.)  Rep.  596. 

As  we  have  shown  that  the  appellee  has  no  right  to  recover  in  this  case 
under  either  of  the  sections  of  the  bankrupt  act  before  referred  to,  for 
the  reasons  stated,  it  is  unnecessary  to  notice  in  this  opinion  the  further 
qaestiou,  which  was  argued  in  this  court,  whether  it  is  the  duty  of  the 
assignee  in  bankruptcy  to  make  known  by  proper  proceedings  to  the  state 
court  the  fact  that  the  defendant  in  an  attachment  has  been  adjudged  a 
bankrupt.  As  there  was  error  in  granting  the  appellee's  prayers  and 
in  refusing  to  grant  those  of  the  appellants,  the  judgment  appealed  from 
will  be  reversed,  and  as  the  phiintiS  can  in  no  event  recover  in  this  case, 
a  new  trial  will  not  be  awarded.  Judgment  reversed. 


SUFEIBIOB  COUBT   OF  NEW  HAMPSHIRg. 

(1V>  appear  in  Si  If.  H.) 
BBMOYAL  OF  CAIJBES. --^  WfiSN  PBTITIOK  WILL  BB  JfiNTBBTAINBD. 

COANDLEB  f.  C0£. 

hr  accordance  with  the  proTisions  of  the  Eeviaed  Statutes  of  the  United  States,  enacted 
June  22,  1874,  and  the  subsequent  Act  of  Congress  of  March  3,  1875,  a  cause  will  not 
be  removed  from  a  state  court  to  the  circuit  court  of  the  United  States,  unless  the 
petitioo  for  sHch  removal  be  filed  in  the  state  court  before  or  at  the  term  at  which 
said  eause  eonid  first  be  tried,  and  before  the  first  trial  thereof. 

Such  petition  will  not,  therefore,  be  entertained,  when  filed  in  the  state  court  after  a  ver- 
dict in  the  cause  has  been  rendered,  notwithstanding  the  verdict  may  have  been  set 
aside  for  error  and  a  new  trial  ordered. 

From  Coos  circuit  court.     The  plaintiff  ia  a  citizen  of  New  Hamp 
shire.    The  defendants  were  citizens  of  Maine.     The  defendant,  S.  R. 
Bearce,  is  now  dead,  and  his  death  has  been  suggested  on  the  record. 
The  cause  was  tried  by  jury  at  the  Norember  term,  1873,  of  the  supreme 


a02  THE  AMEBICAN  LAW  TIMES  BEP0BT8.  [My,  1876. 

Vol.  m.]  Cbahdlsb  V,  Cob.  [No.  7. 

judicial  court  for  this  county,  resulting  in  a  verdict  for  the  plaintiffr  Tliat 
verdict  was  set  aside  by  the  whole  court  at  the  June  term,  1874,  and  a 
new  trial  granted.  At  the  November  term  of  the  circuit  court,  1874,  upon 
petition  of  the  defendant,  an  order  was  entered  on  the  docket  for  the  re- 
moval of  the  cause  to  the  federal  court,  an  affidavit  and  bond  being  filed 
in  accordance  with  the  Act  of  Congress  of  1867.  At  the  present  term  the 
cause  stood  upon  the  printed  docket,  and,  although  copies  in  due  form 
had  been  made  out  by  the  clerk  at  the  request  of  the  defendants  to  be 
entered  in  the  United  States  circuit  court,  the  cause  had  not  been  actually 
entered  there,  the  copies  had  not  been  taken  from  the  manual  custody  ii 
the  clerk,  and  no  term  of  said  United  States  circuit  court  had  intervened. 

The  plainti£E  moved  that  the  order  of  removal,  made  at  the  last  Novem< 
ber  term,  be  rescinded.  This  motion  was  granted  by  the  court,  and  the 
defendants  excepted.  Ail  questions  of  law  and  discretion  arising  upon 
the  foregoing  statement  were  transferred  by  Ladd,  J. 

Hay  ^  Drew  and  Geo.  A.  Bingham^  for  the  plaintiff. 

Fletcher  ^  Heywood  and  Bums  ^  Heywood^  for  the  defendants. 

FOSTEB,  C.  J.,  C.  C.^  The  defendant  filed  his  petition  for  the  removal 
of  this  cause  into  the  United  States  court  at  the  November  term  of  oar 
circuit  court,  1874.  His  rights  in  respect  of  the  removal  of  the  cause, 
therefore,  depend  upon  the  provisions  of  the  Revised  Statutes  df  the 
United  States,  enacted  June  22, 1874,  and  the  subsequent  Act  of  Congress 
of  March  3, 1875,  and  not  upon  the  provisions  of  the  acts  of  1866  or  1867, 
which  were  repealed  by  the  enactment  of  the  Revised  Statutes.    The 

Sropriety  of  the  rescission  by  the  judge  presiding  at  the  April  term,  1875, 
epends  upon  the  settlement  of  the  question  whether  the  defendant  was 
entitled,  under  the  federal  statutes,  to  have  the  cause  removed,  after  one 
trial  upon  its  merits,  befq;re  a  second  trial,  which  had  been  ordered  by  the 
full  bench  for  error  in  the  previous  trial. 

By  the  terms  of  the  U.  S.  Rev.  Stats,  ch.  7,  sec.  689,  par.  III.  the 
petition  for  removal  must  be  filed  ^^  before  the  trial  or  final  hearing  of 
the  suit." 

In  Whittier  v.  The  Hartford  Fire  Ins.  Co.  55  N.  H.  141,  at  the  last 
March  session  of  this  court,  my  brother  Smith,  the  other  judges  concur- 
ring, expressed  his  interpretation  of  the  langua^  used  in  the  statute  as 
meaning,  not  before  the  final  trial  or  final  hearing,  but  before  any  trial  or 
any  final  hearing  of  the  suit. 

In  InsuraiMe  Co.  v.  Bunn^  19  Wall.  214,  in  construing  the  Act  of  Con- 
gress of  1866,  in  which  the  words  used  were  the  same  as  those  adopted  in 
the  revision  of  1874  —  "  at  any  time  before  the  trial  or  final  hearing'*  — 
Swavne,  J.,  said:  ^*  The  langua^  above  quoted  —  ^at  any  time  before 
the  nnal  hearing  or  trial  of  the  suit'  —  of  the  Act  of  March  2, 1867,  is  not 
of  the  same  import  as  the  lan^age  of  the  Act  of  July  27, 1866,  on  the  same 
general  subject  — *  at  any  time  before  the  trial  or  final  hearing' ; "  and 
his  deduction  is,  that  under  the  Act  of  1867  a  removal  might  properly  be 
made,  after  a  trial  on  the  merits  and  a  judgment  on  the  verdict,  in  a  state 
where  by  local  statute  the  party  could  still  demand,  as  of  right,  a  second 
trial,  but  that  doubts,  at  least,  might  be  entertained  as  to  whether  sach 
would  be  the  proper  construction  of  the  Act  of  1866  ;  and  if,  as  he  sug- 

^  Ladd,  J.,  haying  presided  at  the  trial,  did  not  sit. 
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gests,  the  change  was  deliberately  made  in  1867  to  obviate  those  doubts 
and  to  make  the  latter  act  more  comprehensive,  so  it  is  equally  fair  to  pre- 
sume that  the  change  in  1874  to  the  language  used  in  the  Act  of  1866  was 
deliberately  nuide,  not  to  revive  "  doubts  that  might  possibly  have  arisen  *' 
under  the  Act  of  1866,  but  to  make  the  latter  act  (of  1874)  more  restrictive. 

Happily,  no  doubts  can  remain  concerning  the  present  intention  of  Con- 
gress to  limit  the  removal  of  causes  from  the  state  to  the  federal  courts  to 
a  period  antecedent  to  the  first  trial  of  the  suit ;  for  the  Act  of  March  8, 
1875,  sec.  3,  provides  that  the  petition  for  removal  shall  be  filed  in  the 
state  court  **'  before  or  at  the  term  at  which  said  cause  could  be  first  tried, 
and  before  the  trial  thereof." 

This  act  was  passed  some  weeks  before  the  judge  made  the  order  of  re* 
scission  in  the  present  case,  and  this  declaration  of  the  law  and  policy  of 
the  federal  Congress  manifests  the  prudence  of  the  judge's  order,  so  far  as 
the  matter  rested  in  his  discretion. 

In  Whittier  v.  Ituurance  Co.  the  petition  for  removal  was  made  after  a 
trial  and  judgment,  unreversed  by  the  proceedings  in  review ;  but  the 
distinction  between  that  case  and  the  present  is  one  without  substantial 
difference,  as  it  seems  to  me ;  for  in  this  case  as  in  that  the  defendant, 
the  verdict  against  him  having  been  set  aside,  was  as  much  entitled  to  de- 
mand a  new  trial  as  in  the  former  case  the  party  was  entitled  to  demand 
it  under  the  statute  granting  a  right  of  review.  In  both  cases  there  was 
one  trial  of  the  cause  upon  its  merits  before  application  for  removal,  and  in 
neither  case  was  that  one  trial  a  final  trial.  In  Whittier  v.  Insurance  Co. 
the  petition  for  removal  was  denied. 

In  Q-alpin  v.  Critchlouf^  18  Am.  Law  Reg.  (N.  S.)  137  (probably  to  be 
published  in  114  Mass.),  it  was  decided  that  an  action  cannot  be  removed 
from  a  state  court  into  the  circuit  court  of  the  United  States  under  the 
Act  of  Congress  of  1867,  after  a  trial  on  the  merits,  although  such  trial 
has  resulted  in  a  disagreement  of  the  jury. 

A  fortiori^  if  the  reasoning  of  Judge  Swayne  and  my  brother  Smith  is 
correct,  such  cause  could  not  in  the  same  circumstances  be  removed  under 
the  Act  of  1866. 

It  will  be  borne  in  mind  that  the  terms  used  in  the  Act  of  1866  are 
"  before  the  trial  or  final  hearing ;  "  those  employed  in  the  Act  of  1867 
are  ^^  before  the  final  hearing  or  trial." 

In  Galpin  v.  Critchlow^  Mr.  Chief  Justice  Gray  does  not  contend  that 
these  terms  are  not  equivalent.  They  are,  in  fact,  whatever  may  have 
been  the  intention  of  the  legislators,  mere  transpositions  in  the  two  several 
acts.  And,  r^arding  the  words  under  consideration  as  practically  synony- 
mous, the  learned  chief  justice  infers  that  the  Act  of  1866  (and  1867,  like- 
wise) '^  has  regard  to  suits  in  equity  as  well  as  at  law  ; "  because  it  en* 
larges  the  right  of  removal  under  the  Act  of  1789  (which  was  "  at  any 
time  before  trial "),  by  conferring  the  right  in  suits  brought  "  for  the 
purpose  of  restraining  or  enjoining  "  the  defendant.  In  the  Act  of  1866, 
ch.  288,  we  find  for  the  first  time,  if  I  am  not  mistaken,  the  words  '^  or 
final  hearing  of  the  cause  "  added  to  the  words  "  at  any  time  before  the 
trial." 

^^  Trial,"  says  Mr.  Chief  Justice  Gray,  *^  appropriately  designates  a  trial 
by  the  jury  of  w  ioBQ^  which  will  determine  the  &cts  in  an  action  at  law ; 
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and  *  final  hearing,'  in  contradistinction  to  hearings  upon  interiocutory 
matters,  the  hearing  of  the  cause  upon  its  merits  by  a  judge  sitting  in 
equity*  The  whole  effect  of  the  change  in  the  statute  in  this  respect 
seems  to  us  to  have  been  to  allow  the  defendant  the  same  time  to  elect 
whether  he  will  remove  the  case  into  the  federal  court,  as  he  has  to  pre- 
pare for  a  trial  at  law,  or  hearing  upon  the  merits  in  equity  in  the  state 
court ;  •  .  •  •  but  not  to  allow  him,  after  the  experiment  of  entering  upoD 
one  such  trial  or  hearing  in  the  court  in  which  the  suit  is  commenced,  to 
transfer  the  case  to  another  jurisdiction." 

The  learned  chief  justice  *^  cannot  believe  that  Congress,  by  transpos- 
ing "  the  words,  ^^  intended  that  a  right  of  removal  depending  upon  a  mere 
atfidavit  of  the  party  to  a  condition  of  things  which  litigants  are  too  often 
prone  to  suspect,  and  conferred  by  this  statute  upon  a  plaintiff  who  has 
voluntarily  resorted  to  the  state  court,  as  well  as  a  defendant  who  has 
been  compelled  to  appear  therein  to  protect  his  rights,  should  be  exercised 
after  once  submitting  the  case  to  be  decided  in  the  state  court  opoD  its 
merits,  and  at  a  later  stage  than  any  other  suit  is  authorized  to  be  re- 
moved from  the  state  to  the  federal  courts,  except  by  writ  of  error  after 
judgment." 

Judge  Redfield,  in  a  note  appended  to  this  case  as  reported  in  the  Law 
Register,  commends  the  opinion  not  only  for  the  ^^  ingenious  and  happy 
argument "  presented  therein,  but  for  its  ^^  fairness  and  dignity,*'  od- 
culated,  as  the  conclusion  of  the  court  is,  ^'  to  maintain  proper  respect  for 
the  spirit  of  the  national  legislation  in  general,  especially  towards  the 
state  courts." 

In  holding  that  the  ruling  of  the  judge  at  ninprius^  rescinding  the  order 
for  a  removal  of  this  cause  before  the  intervention  of  a  term  of  the  federal 
court  at  which  it  could  have  been  entered,  was  right  in  point  of  law  and 
sound  discretion,  we  do  no  more  than  declare,  without  arrogance  or  as- 
sumption, that,  except  by  writ  of  error  from  the  supreme  court  of  the 
United  States,  whose  judgment  is  conclusive  upon  all  the  judicial  tribanals 
of  the  land,  the  jurisdiction  of  our  own  state  courts  is  not  to  be  reduced 
to  "very  inferior  and  insignificant  proportions." 

If  the  views  which  I  have  expressed  are  sustained  by  my  brethren,  the 
defendant's  exceptions  must  be  overruled.  JExceptions  overruUcL 

CusHiNG,  C.  J.,  and  Smith,  J.,  concurred. 
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8UFBEME  COURT  OF  THE  UNITED  STATES. 

[GoTOBBR  Term,  1875.] 

MUNICIPAL  BONDS.  —  CONDITIONAL  AUTHORIZATION  BY  LEGISLATURE. 
—  RBSOITAL  IN  BONDS  THAT  LEOISLATIYE  REQUIRBMENTS  HAYE  BEEN 
COMPLIED  WITH. 

MARCY  r.  TOWNSHIP  OF  OSWEGO. 

It  must  he  taken  to  be  a  settled  rule  that  where  a  municipal  corporation  has  been  au- 
thorized by  lecrislative  authority  to  subscribe  for  the  stock  of  a  raih*oad  company,  and , 
to  issue  muDicipal  bonds  in  payment  of  tlie  sabecription  on  the  happening  of  some 
precedent  contingency  of  fact,  and  where  it  may  be  gathered  from  the  ^zislaUve 
enactnii'nt  that  the  persons  designated  to  execute  the  bonds  were  invested  with  power 
to  decide  whether  the  continnenfy  had  happened,  their  decision  is  final  in  a  suit  upon 
the  bonds  by  a  b*md  fidt  holder,  and  a  recital  in  the  bonds  that  the  requirements  of 
the  legwiative  act  have  been  complied  with  is  conclusive  against  the  municipality. 

Where,  therefore,  the  bonds  sued  on  contained  recitals  that  the  legislative  requirements 
had  been  complied  with  in  ^s^ry  respect,  and  it  appeared  that  the  recitals  were  con- 
sistent with  the  act  by  virtue  of  which  the  bonds  were  issued,  the  municipality  was 
held  to  be  liable. 

Miller,  Davis,  and  Field,  JJ.  dissenting. 

In  error  to  the  circuit  court  of  the  United  States  for  the  District  of 
KansaB. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

At  the  trial  in  the  circuit  court  the  plaintifE  proved  by  competent  evi- 
dence that  the  bonds,  coupons  of  which  were  declared  upon,  were  part  of 
a  series  of  bonds  for  one  hundred  thousand  dollars,  voted  and  issued  by 
the  township,  and  fchat  they  were  so  voted  and  issued  in  strict  compliance 
with  an  act  of  the  legislature  of  the  state,  approved  February  25th,  1870, 
unless  they  were  voted  and  issued  in  excess  of  the  amount  authorized  by 
the  act.  It  became,  therefore,  a  question  whether,  in  this  suit,  brought 
by  A  bond  fide  holder  for  value  to  recover  the  amount  of  some  of  the  cou- 
pons, it  could  be  shown,  as  a  defence  to  a  recovery,  that  at  the  time  of 
voting  and  issuing  the  series  of  bonds,  the  value  of  the  taxable  property 
of  the  township  was  not,  in  amount,  sufficient  to  authorize  the  voting  and 
issuing  of  the  whole  series,  amounting  to  one  hundred  thousand  dollars. 

To  solve  this  question  there  are  some  facts  appearing  in  the  case  which 
it  is  necessary  to  consider.  The  bonds  to  which  the  coupons  were  at- 
tached contained  the  following  recital :  ^^  This  bond  is  executed  and 
issued  by  virtue  of  and  in  accordance  with  an  act  of  the  Legislature  of  the 
said  State  of  Kansas,  entitled  '  An  act  to  enable  municipal  townships  to 
subscribe  for  stock  in  any  railroad,  and  to  provide  for  the  payment  of  the 
same,  approved  February  25th,  1870,'  and  in  pursuance  of  and  in  accord- 
ance with  the  vote  of  three  fifths  of  the  legal  voters  of  said  township  of 
Oswego,  at  a  special  election  duly  held  on  the  17th  day  of  May,  A.  D. 
1870."  Each  bond  also  declared  that  the  board  of  county  commis- 
sioners of  the  county  of  Labette  (of  which  county  the  township  of  Os- 
wego is  a  part)  had  caused  it  to  be  issued  in  the  name  and  in  behalf  of 
iiaid  township*  and  to  be  signed  by  the  cbairn^an  of  tl^e  said  board  of 
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county  cominissionerB  and  attested  by  the  county  clerk  of  the  said  county, 
under  its  seal.  Accordingly,  each  bond  was  thus  signed,  attested,  and 
sealed.  Nor  is  this  all.  The  bonds  were  registered  in  tlie  office  of  the 
state  auditor,  and  certified  Ir^  him  in  accordance  with  the  provisions  of 
an  act  of  the  legislature.  His  certificate  on  the  back  of  each  bond  de- 
clared that  it  had  been  regularly  and  legally  issued ;  that  the  signatures 
thereto  were  genuine,  and  that  it  had  been  duly  registered  in  accordance 
with  the  act  of  the  legislature. 

In  view  of  these  facts,  and  of  the  decisions  heretofore  made  by  this 
court,  the  first  question  certified  to  us  cannot  be  considered  an  open  one. 
We  have  recently  reviewed  the  subject  in  the  case  of  the  town  of  Colama 
Y.  Eave9y  8  Am.  L.  T.  R.  N.  S.  235,  and  reasserted  what  had  been  de- 
cided before,  namely,  that  where  legislative  authority  has  been  given  to  a 
municipality  to  subscribe  for  the  stock  of  a  railrc^  company,  and  to 
issue  municipal  bonds  in  payment  of  the  subscription,  on  the  happening 
of  some  precedent  contingency  of  fact,  and  where  it  may  be  gathered 
from  the  legislative  enactment  that  the  officers  or  persons  designated  to 
execute  the  bonds  were  invested  with  power  to  decide  whether  the  con- 
tingency had  happened,  or  whether  the  fact  existed  which  was  a  necessary 
precedent  to  any  subscription  or  issue  of  the  bonds,  their  decision  is  final 
in  a  suit  by  the  bond  fide  holder  of  the  bonds  against  the  municipality, 
and  a  recital  in  the  bonds  that  the  requirements  of  the  legislative  act 
have  been  complied  with  is  conclusive.  And  this  is  more  emphatically 
true  when  the  fact  is  one  peculiarly  within  the  knowledge  of  the  persons 
to  whom  the  power  to  issue  the  bonds  has  been  conditionally  granted. 

Applying  this  settled  rule  to  the  present  case,  it  is  free  from  difficulty. 
The  act  of  the  legislature,  under  which  the  bonds  purport  to  have  been 
issued,  was  passed  February  25,  1870.  Laws  of  Kansas,  1870,  p.  189. 
The  first  section  enacted  that  whenever  fifty  of  the  qualified  voters,  being 
freeholders,  of  any  municipal  township  in  any  county  should  petition  the 
board  of  county  commissioners  of  such  county  to  submit  to  the  qualified 
voters  of  the  township  a  proposition  to  take  stock  in  the  name  of  such 
township  in  any  raihroad  proposed  to  be  constructed  into  or  through  the 
township,  designating  in  the  petition  (among  other  things)  the  amount  of 
stock  proposed  to  be  taken,  it  should  be  the  duty  of  the  board  to  cause 
an  election  to  be  held  in  the  township  to  determine  whether  such  sub- 
scription should  be  made :  provided,  that  the  amount  of  bonds  voted  by 
any  township  should  not  be  above  such  a  sum  as  would  require  a  levy  of 
more  than  one  per  cent,  per  annum  on  the  taxable  property  of  such  town- 
ship to  pay  the  yearly  interest. 

The  second  section  directed  the  board  of  county  commissioners  to  make 
an  order  for  holding  the  election  contemplated  in  the  preceding  section, 
and  to  specify  therein  the  amount  of  stock  proposed  to  be  subscribed,  and 
also  to  prescribe  the  form  of  the  ballots  to  be  used. 

The  fifth  section  enacted  that  if  three  fifths  of  the  electors  voting  at 
such  election  should  vote  for  the  subscription,  the  board  of  county  com- 
missioners should  order  the  county  clerk  to  make  it  in  the  name  of  the 
township,  and  should  cause  such  bonds  as  might  be  required  by  the  terms 
of  the  vote  and  subscription  to  be  issued  in  the  name  of  such  township, 
to  be  signed  by  the  chairman  of  the  board  and  attested  by  the  clerk, 
under  the  seal  of  the  county. 
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These  provisions  of  the  legialative  act  make  it  evident  not  only  that 
the  county  board  was  constituted  the  agent  to  execute  the  power  granted, 
but  that  it  was  contemplated  the  board  should  determine  whether  the 
factB  existed  which,  under  the  law,  warranted  the  issue  of  the  bonds^ 
The  board  was  to  order  the  election,  if  certain  facts  existed*  and  only 
then.  It  was  required  to  act  if  fifty  freeholders,  who  were  voters  of  the 
township,  petitioned  for  the  election  ;  if  the  petition  set  out  the  amount 
of  stock  proposed  to  be  subscribed  ;  if  that  amount  was  not  greater  than 
the  amount  to  which  the  township  was  limited  by  the  act ;  if  the  petition 
designated  the  railroad  company  ;  if  it  pointed  out  the  mode  and  terms  of 
payment.  Of  course  the  board,  and  it  only,  was  to  decide  whether  these 
things  precedent  to  the  right  to  order  an  election  were  actual  facts.  No 
other  tribunal  could  make  the  determination,  and  the  members  of  the 
board  had  peculiar  means  of  knowledge  beyond  what  any  other  persons 
could  have.  Moreover,  these  decisions  were  to  be  made  before  they  acted, 
not  after  the  election  and  after  tiie  bonds  had  been  issued. 

The  order  for  the  election,  then,  involved  a  determination  by  the  ap- 
pointed authority  that  the  petition  for  it  was  sufficiently  signed  by  fifty 
freeholders  who  were  voters ;  that  the  petition  was  such  an  one  as  was 
contemplated  by  the  law,  and  that  the  amount  proposed  by  it  to  be  sub- 
scribed was  not  beyond  the  limit  fixed  by  the  legislature. 

So,  also,  the  subsequent  issue  of  the  bonds  containing  the  recital  above 
quoted,  that  they  were  issued  ^^by  virtue  of  and  in  aocordaince  with" 
tiie  legislative  act,  and  in  ^^  pursuance  of  and  in  accordance  with  the 
vote  of  three  fifths  of  the  legal  voters  of  the  township,"  was  another  de- 
termination not  only  of  the  result  of  the  popular  vote,  but  that  all  the 
facts  existed  which  the  statute  required  in  order  to  justify  the  issue  of 
the  bonds. 

It  is  to  be  observed  that  every  prerequisite  fact  to  the  execution  and 
issue  of  the  bonds  was  of  a  nature  that  required  examination  and  deci- 
sion. The  existence  of  sufficient  taxable  property  to  warrant  the  amount 
of  the  subscription  and  issue  was  no  more  essential  to  the  exercise  of  the 
authority  conferred  upon  the  board  of  county  commissioners  than  was 
the  petition  for  the  election,  or  the  fact  that  fifty  freeholders  had  signed, 
or  that  three  fifths  of  the  legal  voters  had  voted  for  the  subscription. 
These  are  all  extrinsic  facts,  bearing  not  so  much  upon  the  authority 
vested  in  the  board  to  issue  the  bonds  as  upon  the  question  whether  that 
authority  should  be  exercised.  They  are  all,  by  the  statute,  referred  to 
the  inquiry  and  determination  of  the  board,  and  they  were  all  deter- 
mined before  the  bonds  and  coupons  came  into  the  hands  of  the  plaintiff. 
He  was,  therefore,  not  bound,  when  he  purchased,  to  look  beyond  the 
act  of  the  legislature  and  the  recitals  which  the  bonds  contained.  It 
follows  that  the  first  question  certified  to  us  should  be  answered  in  the 
negative. 

Such  being  our  opinion  respecting  the  first  question  certified,  the  second 
and  third  questions  are  immaterial  and  require  no  consideration. 

The  judgment  of  the  circuit  court  is  reversedy  and  a  new  trial  ordered* 

Mr.  Justice  Miller,  dissenting.  We  have  had  argued  and  submitted 
to  us  dm-ing  the  present  term  some  ten  or  twelve  cases  involving  the 
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validity  of  bonds  issaed  in  aid  of  railroads  by  counties  and  towns  in  differ- 
ent states. 

They  were  reserved  for  decision  until  a  late  day  in  the  term,  and  the 
opinions  having  been  delivered  in  all  of  them  within  die  last  few  we^s,  I 
have  waited  for  what  I  have  thought  proper  to  say  by  way  of  dissent  to 
some  of  them  until  the  last  of  these  judgments  are  announced,  as  they 
have  been  to-day. 

I  understand  these  opinions  to  hold  that  when  the  constitution  of  the 
state  or  an  act  of  its  legislature  imperatively  forbids  these  mnnicipalities 
to  issue  bonds  in*  aid  of  railroads  or  other  similar  enterprises,  all  such 
bonds  issued  thereafter  will  be  held  void.  But  if  there  exists  any  author- 
ity whatever  to  issue  such  bonds,  no  restrictions,  limitations,  or  con- 
ditions imposed  by  the  legislature  in  the  exercise  of  that  authority  can 
be  made  eif  ectual,  if  they  be  disregarded  by  the  officers  of  those  corpo- 
rations. 

That  such  is  the  necessary  consequence  of  the  decision  just  read,  in  the 
cases  from  the  State  of  Kansas,  is  too  obvious  to  need  areuraent  or  illus- 
tration. That  state  had  enacted  a  general  law  on  the  subject  of  subscrip- 
tions by  counties  and  towns  to  aid  in  the  construction  of  railroads,  in 
which  it  was  declared  that  no  bo'nds  should  be  issued  on  which  the  interest 
required  an  annual  levy  of  a  tax  beyond  one  per  cent,  of  the  value  of  the 
taxable  property  of  the  municipality  which  issued  them. 

In  the  cases  under  consideration  this  provision  of  the  statute  was  wholly 
disregarded.  I  am  not  sure  that  the  relative  amount  of  the  bonds,  and  of 
the  taxable  property  of  the  towns,  is  given  in  these  cases  with  exactness ; 
but  I  do  know  that  in  some  of  the  cases  tried  before  me  last  summer  in 
Kansas  it  was  shown  that  the  first  and  only  issue  of  such  bonds  exceeded 
in  amount  the  entire  value  of  ^he  taxable  property  of  the  town,  as  shown 
by  the  tax  list  of  the  year  preceding  the  issue. 

This  court  holds  that  such  a  showing  is  no  defence  to  the  bonds,  not- 
withstanding the  express  prohibition  of  the  legislature. 

It  is  therefore  clear  that  so  long  as  this  doctrine  is  upheld  it  is  not  in 
the  power  of  the  legislature  to  authorize  these  corporations  to  issue  bonds 
under  any  special  circumstances,  or  with  any  limitation  in  the  use  of  the 
power,  which  may  not  be  disregarded  with  impunity. 

It  may  be  the  wisest  policy  to  prevent  the  issue  of  such  bonds  alto- 
gether. But  it  is  not  for  this  court  to  dictate  a  policy  for  the  states  on 
that  subject. 

The  result  of  the  decision  is  a  most  extraordinary  one.  It  stands  alone 
in  the  construction  of  powers  specifically  granted,  whether  the  source  ol 
the  power  be  a  state  constitution,  an  act  of  the  legislature,  a  resolu- 
tion of  a  corporate  body,  or  a  written  authority  given  by  an  individual. 
It  establishes  that  of  all  the  class  of  agencies,  public  or  private,  whether 
acting  as  officers  whose  powers  are  created  by  statute  or  by  other  corpo- 
rations or  by  individuals,  and  whether  the  subject  matter  relates  to  duties 
imposed  by  the  nation,  or  the  state,  or  by  private  corporations,  or  by  indi- 
viduals, on  this  one  class  of  agents,  and  in  regard  to  the  exercise  of  this 
one  class  of  powers  alone,  must  full,  absolute,  and  uncontrollable  authority 
be  conferred  on  them  or  none.  In  reference  to  municipal  bonds  alone,  the 
law  is  that  no  authority  to  issue  them  can  be  given,  which  is  capable  of 
any  e£Eectual  condition  or  limitation  as  to  its  exercise. 
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The  power  of  taxation,  which  has  repeatedly  been  stated  by  this  court 
to  be  t]ie  most  necessary  of  all  legislative  powers,  and  least  capable  of 
restriction,  may  by  positive  enactments  ■  be  limited.  If  the  constitution 
of  a  state  should  declare  that  no  tax  shall  be  levied  exceeding  a  certain 
per  cent,  of  the  value  of  the  property  taxed,  any  statute  imposing  a 
larger  rate  would  be  void  as  to  the  excess.  If  the  legislature  should  say 
that  no  municipal  corporation  should  assess  a  tax  beyond  a  certain  per 
cent,  the  courts  would  not  hesitate  to  pronounce  a  levy  in  exoees  of  that 
rate  void. 

But  when  the  legislature  undertakes  to  limit  the  power  of  creating  a 
debt  by  these  corporations  which  will  require  a  tax  to  pay  it  in  excess  of 
that  rate  of  taxation,  this  court  says  there  is  no  power  to  do  this  effectu- 
ally. No  such  principle  has  ever  been  applied  by  this  court,  or  by  any 
other  court,  to  a  stat«,  to  the  United  States,  to  private  corporations,  or  to 
individuals.  I  challenge  the  production  of  a  case  in  which  it  has  been  so 
applied. 

In  the  Floyd  Acceptance  CascB^  7  Wall.  666,  in  which  the  secretary  of 
war  had  accepted  time  drafts  drawn  on  him  by  a  contractor,  which, 
being  negotiable,  came  into  the  hands  of  bofid  fide  purchasers  before  due, 
we  held  that  they  were  void  for  want  of  authority  to  accept  them.  And 
this  case  has  been  cited  by  this  court  more  than  once  without,  question. 
Ko  one  would  think  for  a  moment  of  holding  that  a  power  of  attorney 
made  by  an  individual  cannot  be  so  limited  as  to  make  any  one  dealing 
with  the  agent  bound  by  the  limitation,  or  that  the  agent's  construction 
of  his  power  bound  the  principal.  Nor  has  it  ever  been  contended  that  an 
ofiieer  of  a  private  corporation  can,  by  exceeding  his  authority,  when  that 
authority  is  express,  is  open,  and  notorious,  bind  the  corjporation  which  ha 
professes  to  represent. 

The  simplicity  of  the  device  by  which  this  doctrine  is  upheld  as  to 
municipal  bonds  is  worthy  the  admiration  of  all  who  wish  to  profit  by  the 
frauds  of  municipal  officers. 

It  is,  that  wherever  a  condition  or  limitation  is  imposed  upon  the  power 
of  those  officers  in  issuing  bonds,  they  are  the  sole  and  final  judges  of  the 
extent  of  those  powers.  If  they  decide  to  issue  them,  the  law  presumes 
that  the  conditions  on  which  their  powers  depended  existed,  or  that  the 
limitation  upon  the  exercise  of  the  power  has  been  complied  with,  and 
especially  and  particularly  if  they  make  Sk  false  recital  of  the  fact  on 
which  the  power  depends  m  the  paper  they  issue,  this  false  reeital  has  the 
effect  of  creating  a  power  which  hsul  no  existence  without  it. 

This  remarkable  result  is  always  def ^ided  on  the  ground  that  the  papet 
IB  negotiable  and  the  purchaser  is  ignorant  of  the  falsehood.  But  in  the 
Floyd  Acceptance  Cases  this  court  held,  and  it  was  necessary  to  hold  so 
there,  that  the  inquiry  into  the  authority  by  which  negotiable  paper  was 
issued  was  just  the  same  as  if  it  were  not  negotiable,  and  that  if  no 
such  authority  existed  it  could  not  be  aided  by  giving  the  paper  that 
form.    In  county  bond  cases  it  seems  to  be  otherwise. 

In  that  case  the  court  held  that  the  party  taking  such  paper  was  bound 
to  know  the  law  as  it  affected  the  authority  of  the  officer  who  issued  it* 
In  county  bond  cases,  while  this  principle  of  law  is  not  expressly  contra- 
dicted, it  is  held  that  the  paper,  though  issued  without  authority  cf  law» 
and  in  opposition  to  its  express  provisions,  is  still  valid. 
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There  is  no  reason,  in  the  nature  of  the  condition  on  which  the  power 
depends  in  these  cases,  why  any  purchaser  should  not  take  notice  of  its 
existence  before  he  buys.  The  bonds  in  each  case  were  issued  at  one 
time,  as  one  act,  of  one  date,  and  in  payment  of  one  subscription.  All 
this  was  a  matter  of  record  in  the  town  where  it  was  done. 

So,  also,  the  yaluation  of  all  the  property  of  the  town  for  the  taxation 
of  the  year  before  the  bonds  were  issued  is  of  record  both  in  that  town 
and  in  the  office  of  the  clerk  of  the  county  in  which  the  town  is  located. 
A  purchaser  had  but  to  write  to  the  township  clerk  or  the  county  clerk 
to  know  precisely  the  amount  of  the  issue  of  bonds  and  the  value  of  the 
taxable  property  within  the  township.  In  the  matter  of  a  power  de- 
pending on  these  facts,  in  any  other  class  of  cases,  it  would  be  held  that 
before  buying  these  bonds  the  purchaser  must  look  to  those  matters  on 
which  their  validity  depended. 

They  are  all  public,  all  open,  all  accessible :  the  statute,  the  ordi- 
nance for  their  issue,  the  latest  assessment  roll.  But  in  favor  of  a 
purchaser  of  municipal  bonds  all  this  is  to  be  disregarded;  and  a  debt 
contracted  without  authority,  and  in  violation  of  express  statute,  is  to  be 
collected  out  of  the  property  of  the  helpless  man  who  owns  any  in  that 
district. 

I  sa}^  helpless,  advisedly,  because  these  are  not  his  agents.  They  are 
the  officers  of  the  law.  Appointed  or  elected  without  his  consent;  acting 
contrary,  perhaps,  to  his  wishes. 

Surely  if  the  acts  of  any  class  of  officers  should  be  valid  only  when 
done  in  conformity  to  law,  it  is  those  who  manage  the  affairs  of  towns, 
counties^  and  villages,  in  creating  debts  which  not  they  but  the  property 
owners  must  pay. 

The  original  case  on  which  this  ruling  is  based  is  Knox  County  v.  Aspin- 
wall^  21  How.  544.  It  has,  I  admit,  been  frequently  cited  and  follow^  in 
this  court  since  then,  but  the  reasoning  on  which  it  was  founded  has  never 
been  examined  or  defended  until  now.  It  has  simply  been  followed.  The 
case  of  The  Town  of  Ooloma  v.  Eaves^  supra^  decided  a  few  days  ago,  is 
the  first  attempt  to  defend  it  on  principle  that  has  ever  been  made.  How 
far  it  has  been  successful  I  will  not  undertake  to  say.  Of  one  thing  I  feel 
very  sure,  that  if  the  English  judges  who  decided  the  case  of  The  Boyd 
British  Bank  v.  Torquand^  on  the  authority  of  which  Knox  County  v. 
AspinwaU  was  based,  were  here  to-day,  they  would  be  ffiled  with  aston- 
ishment at  this  result  of  their  decision. 

The  bank  in  that  case  was  not  a  corporation.  It  was  a  joint-stock 
company  in  the  nature  of  a  partnership.  The  action  was  against  the 
manager  as  such,  and  the  question  concerned  his  power  to  borrow  money. 
This  power  depended  in  this  particular  case  on  a  resolution  of  the  com- 
pany. The  charter  or  deed  of  settlement  gave  the  power,  and  when  it 
was  exercised  the  court  held  that  the  lender  was  not  bound  to  examine 
the  records  of  the  company  to  see  if  the  resolution  had  been  legally  suf- 
ficient. 

This  was  a  private  partnership.  Its  papers  and  records  were  not  open 
to  public  inspection.  The  manager  and  directors  were  not  officers  of  the 
law,  whose  powers  were  defined  by  statute,  nor  was  the  existence  of  the 
condition  on  which  the  power  depended  to  be  ascertained  by  the  inspection 
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of  pablie  and  official  records  made  and  kept  by  officers  of  the  law  for  that 
very  purpose. 

In  all  these  material  circumstances  that  case  differed  widely  from  those 
now  before  ns. 

« 

It  is  easy  to  say,  and  looks  plansible  when  said,  that  if  municipal  cor- 
porations put  bonds  on  the  market  they  must  pay  them  when  they  become 
due. 

But  it  is  another  thing  to  say  that  when  an  officer  created  by  the  law 
exceeds  the  authority  which  that  law  confers  upon  him,  and  in  open  viola- 
tion of  law  issues  these  bonds,  the  owner  of  property  lying  within  the  cor- 
poration must  pay  them,  though  he  had  no  part  whatever  in  their  issue 
and  no  power  to  prevent  it. 

This  latter  is  the  true  view  of  the  matter.  As  the  corporation  could 
only  exercise  such  power  as  the  law  conferred,  the  issuing  of  the  bonds 
was  not  the  act  of  the  corporation.  It  is  a  false  assumption  to  say  that 
the  corporation  put  them  on  the  market. 

If  one  of  two  innocent  persons  must  suffer  for  the  unauthorized  act 
of  the  township  or  county  officers,  it  is  clear  that  he  who  could,  before 
parting  with  his  money,  have  easily  ascertained  that  they  were  unauthor- 
iied,  should  lose  rather  than  the  property  holder,  who  might  not  know 
anything  of  the  matter,  or  if  he  did,  had  no  power  to  prevent  the  wrone. 

Mr.  Justice  Davis  and  Mr.  Justice  Field  concur  with  me  in  this 
opinion. 


BX7FBBHB  JUDICIAL  OOUBT  OF  MASSACHUSETTS. 

(To  Appear  in  119  Hsm.) 

DEFECT  IN  HIGHWAY.  —  PBtTDENCB  IN  DBIVINO. 

THOMAS  HILL  v.  INHABITANTS  OF  SEEKONK. 
ELIZABETH  HU.L  v.   SAME. 

In  an  action  a^inst  a  town  to  recover  for  injuries  caused  by  a  defective  highway,  which 
the  town  was  bound  to  keep  in  repair,  one  of  the  plaintiffs,  who  were  riding  together 
in  their  carriage  in  the  da/time,  testified  that  the  defect  was  a  hole  in  the  way, 
caused  by  the  dropping  down  of  the  capstone  of  a  culvert,  that  the  other  plaintiff  was 
drinog,  and  that  ne  was  not  at  the  time  looking  ahead,  but  was  looking  as  any  other 
person  would  who  was  driving  in  a  carriage.  The  plaintiff  who  was  driving  testified 
that  she  had  no  previous  knowledge  of  the  defect,  toat  the  horse  was  gentle  and  was 
wialking  at  the  tune,  and  that  she  was  then  loosing  straight  ahead.  The  evidence 
also  showed  that  the  road  was  roagh,  that  there  was  mud  and  water  upon  it,  and  that 
there  was  room  to  pass  safely  upon  the  side  of  the  way.  One  witness  for  the  plaintiff 
testified  that  any  one  who  was  on  the  lookout  could  have  seen  the  hole.  The  presid- 
ing judge,  at  the  defendant's  request,  instructed  the  jury  in  substance,  that  if  tho 
plaintiffs  in  the  daytime,  and  at  a  walk  upon  a  broad  and  substantially  level  road, 
vith  ample  width  for  passing  by  the  hole,  went  into  it,  when  it  was  conspicuous, 
obvious,  and  in  plain  sight,  they  were  not  in  the  exercise  of  due  care,  unless  they  show 
some  excuse  for  their  inattention  to  their  track;  and  that  the  law  requires  of  one  rid- 
ing in  the  daytime  such  attention  to  the  road  over  which  he  is  about  to  paes,  as  to  see 
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larr^e  holes  that  Are  oonfipicuous,  ohvioun,  and  in  plain  sight,  imleM  eon^  gafficient  rea- 
son tfxcust'S  the  inatt«ntionf  and  refused  to  give  the  further  instructicnls  requested  hj 
the  defendant,  that  no  such  excuse  was  offered  or  shown  by  the  evidence  in  this  ease, 
and  that  there  was  no  evidence  in  the  ca.<e  of  due  care  on  the  part  of  the  pluntiffs, 
or  either  of  them.  The  judge,  at  the  request  of  the  plaintiffs,  also  instructed  the  jnrr 
that  it  was  enough  if  the  plaintiffs  looked  ahead  in  sach  a  manner  as  persons  of  ordi- 
nary prwlence  usually  do  in  riding  upon  a  highway.  The  jury  found  for  the  plain- 
tiffs. Held,  that  the  last  instruction  was  correct,  that  the  other  instructions  were 
sudicienily  favorable  to  the  defendant,  and  that  the  case  was  rightly  submitted  to  the 
jury. 

Actions  of  tort  to  recover  for  injuries  occasioned  by  a  defect  in  a 
highway,  which  the  defendant  was  boand  to  keep  in  repair.  The  cases 
were  tried  together  in  the  Superior  Court,  before  Wilkinson^  J.,  who, 
after  a  verdict  in  each  case  for  the  plaintiff,  allowed  a  bill  of  exceptions 
in  substance  as  follows : 

The  plaintiffs  were  riding  on  the  highway  in  an  open  wagon,  with  the 
horse  at  a  walk,  on  Fast  Day,  April  8,  1873,  and  tne  accident  occurred 
at  about  five  o'clock  in  the  afternoon. 

Thomas  Hill,  one  of  the  plaintiffs,  testified  that  they  weiB  driving 
along,  his  daughter,  the  other  plaintiff,  having  the  reins ;  the  home  was 
on  the  horse  path  and  the  wheels  in  the  ruts ;  that  the  road  at  that  time 
was  rough,  owing  to  the  season  ;  that  there  was  mud  and  water  in  the 
road  ;  that  he  had  not  seen  the  hole  before  ;  that  he  passed  the  plaoe  in 
the  morning  going  to  Providence,  but  was  then  leading  his  horse  on  the 
other  side  of  the  roadway,  there  being  two  carriage  tracks,  so  that  the 
horse  was  between  him  and  this  hole  ;  that  at  the  time  of  the  injury  the 
wagon  went  into  the  hole  and  brought  up  suddenly,  because  at  the  end 
it  was  abrupt,  caused  by  the  dropping  down  of  the  capstone  of  the  cul- 
vert bridge  ;  that  he  was  then  thrown  out  of  the  wagon  by  the  striking  of 
the  wheel  against  the  fallen  capstone  ;  that  before  that  he  had  been  look- 
ing the  same  as  any  other  man  riding  in  a  carriage ;  that  he  was  not 
looking  to  see  a  hole,  and  did  not  expect  there  was  one  there,  and  did 
not  see  -it ;  that  he  was  looking  the  same  as  any  other  man  riding  in  a 
wagon ;  that  his  daughter,  who  was  about  twenty-four  years  old,  had 
been  accustomed  to  di-ive  for  many  years. 

Cross-examined.  "  The  road  was  wide  enough  to  go  by  safely,  can't 
swt'ar  that  I  was  looking  at  the  road  immediately  before  me  ;  I  saw  the 
hole  after  I  was  thrown  out;  did  n't  see  it  before  because  I  wasn't  look- 
it'g  at  the  road  immediately  before  me ;  I  can't  say  that  I  was  looking 
right  ahead  just  then  ;  I  was  not  exactly  looking  to  see  if  the  wheel  was 
going  into  that  place." 

Elizabeth  Hill,  the  other  plaintiff,  testified  that  she  was  accustomed  to 
drive,  and  had  been  for  years ;  that  she  was  driving  at  the  time ;  that 
the  horse  was  a  gentle  one  and  was  walking ;  that  she  had  no  previous 
knowledge  of  the  defect  in  the  road ;  that  the  wagon  wheel  went  into 
the  hole,  and  brought  up  abruptly  where  the  capstone  of  the  culvert  had 
fallen  in,  and  she  was  thrown  against  the  horse,  injuring  her ;  that  at 
the  time  she  was  driving  along  looking  straight  ahead  with  her  eyes  open, 
and  the  first  she  knew  they  were  thrown  out  by  the  wagon  getting  mto 
the  hole ;  that  the  road  was  rough,  and  there  was  mud  and  water  on  the 
road  ;  that  she  did  not  see  the  hole  before  they  went  into  it. 
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Oros9'^xamined.  ^^  Father  said  nothing  to  me  about  the  bole,  nor  I 
to  him  before  the  accident.  I  did  n't  see  the  hole  because  I  was  not 
looking.  I  was  not  looking  in  the  ruts  to  see  where  the  wheels  were 
going.  The  wagon  did  not  leave  the  ruts.  We  were  looking  ahead  all 
me  time,  and  not  over  the  side,  and  not  in  the  ruts." 

Henry  H.  Groff,  for  the  plaintifiEs,  testified  that  there  were  deep  ruts 
all  along  there  full  of  mud  and  water  ;  that  he  saw  this  hole  in  the  road 
when  he  went  out  to  help  the  plaintiffs ;  that  the  stone  had  caved  in,  and 
that  it  was  eighteen  inches  deep  from  the  top  of  the  capstone.  It  was 
two  or  three  feet  from  the  top  of  the  road  to  the  bottom  of  the  hole. 

Ezekiel  C.  Cushing,  for  the  plaintiffs,  testified  that  he  was  riding  on 
the  road  in  the  morning  before  the  accident,  and  saw  the  hole  because  he 
rode  into  it ;  that  the  hole  was  at  the  place  where  the  capstone  fell 
down,  and  that  where  the  capstone  had  fallen  it  was  eighteen  or  nioi-e 
inches  deep ;  that  after  the  accident  he  filled  the  hole,  and  it  took  a  one 
half  ox-cart  load  of  stones,  and  two  thirds  of  a  load  of  dirt  on  that  to 
fill  it;  that  the  wagon  must  have  gone  into  the  hole  gradually  and 
brought  np  suddenly,  where  the  stone  had  fallen  in  ;  that  he  dug  away 
the  earth  and  found  the  wall  of  the  culvert  had  fallen  down  and  the  cap- 
stone had  fallen  in.  The  hole  was  four  or  five  feet  long  and  e%hteen 
mches  to  two  feet  wide,  and  twenty*four  inches  deep.  Any  one  could 
pass  this  hole  that  could  drive.  The  road  was  broad  and  substantially 
level,  and  of  ample  width  for  two  carriages  to  pass.  There  were  no  ob- 
stacles to  the  freest  vision. 

Leroy  T.  Bennett,  for  the  plaintiffs,  testified  that  he  examined  the 
place  alter  the  accident,  and  the  cavity  was  from  four  to  five  feet  long, 
fifteen  inches  wide,  and  he  judged  it  eighteen  or  twenty  inches  deep ;  that 
he  drove  through  it  the  Monday  before. 

David  Allen,  for  the  plaintiffs,  testified  that  he  saw  the  hole  a  few 
days  before,  and  judged  it  to  be  about  six  feet  long  and  eighteen  or  twenty 
inches  wide ;  that  be  drove  into  it  and  was  nearly  capsized  in  the  fore- 
noon ;  and  on  bis  return  avoided  it. 

James  N.  Goff,  for  tJie  plaintiffs,  testified :  ^'  Any  man  could  have  seen 
the  hole  if  he  had  been  upon  the  lookout.  I  saw  it  an  hour  or  two  before 
the  accident."  Cross-examined.  ^^  Anv  man  could  see  it  if  he  was  n't  a 
fool." 

James  E.  Goff,  for  the  plaintiffs,  testified  :  ^'  There  was  room  enough 
to  go  by  safely  on  the  south  side  of  the  hole." 

John  C.  Marvel,  for  the  plaintiffs,  testified :  "  I  went  by  there  the  day 
before  ;  remember  it  was  a  very  bad  hole ;  I  turned  out  tor  it  ;*  say  four 
feet  long,  and  eighteen  or  twenty  inches  deep,  with  no  water.  I  tunied 
out  and  went  right  by." 

Charles  E.  Jenks,  for  the  plaintiffs,  testified :  '<  I  went  by  in  the  afternoon 
of  the  day  of  the  accident ;  saw  the  hole  at  the  culvert ;  say  eighteen  inches 
wide,  and  eight  inches  deep.  I  saw  it  and  turned  out.  It  was  no  trouble 
to  turn  out  and  avoid  the  defect." 

John  Thacher,  for  the  plaintiffs,  testified:  **  There  was  some  water  in 
the  ruts,  but  it  had  nearly  settled.  The  hole  was  thirty  inches  deep.  I 
measured  it  with  a  stick  to  the  bottom  of  the  culvert.  I  was  walking  on 
Uie  road  at  the  time*" 
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The  above  wm  all  the  evidence  in  the  case  affecting  these  exoeptioDB. 

The  defendant  requested  the  judge  to  give  the  following  instructions  to 
the  jury,  the  first  two  of  which  were  given  as  requested,  and  the  last  two 
refused :  — 

*^  1.  That  if  the  plaintiffs,  in  the  sunlight,  and  at  a  walk,  upon  a  broad 
and  substantially  level  road,  with  ample  width  for  passing  by  the  hole, 
went  into  a  hole  in  a  culvert  bridge,  which  hole  was  three  or  four  feet 
long,  and  two  feet  wide,  and  eighteen  to  twenty-four  inches  deep,  con- 
spicuous and  obvious  and  in  plain  sight,  they  were  not  in  the  exercise  of 
due  care,  or  that  care  requii^  of  people  driving  on  a  road,  unless  they 
show  some  excuse  for  their  inattention  to  their  track. 

*""  2.  That  the  law  requires  of  one  riding  in  the  daytime  such  attention 
to  the  road  over  which  be  is  about  to  pass,  as  to  see  large  holes  that  are 
conspicuous  and  obvious  and  in  plain  sight,  unless  some  good  and  sufficient 
reason  excuses  the  inattention. 

^'  8.  That  no  such  excuse  is  offered  in  this  case  or  shown  by  any  eyi* 
dence. 

^*  4.  That  there  is  no  evidence  in  this  case  of  due  care  on  the  part  of 
the  plaintiffs,  or  either  of  them." 

At  the  conclusion  of  the  charge  the  plaintiffs  requested  the  following 
instruction  to  the  jury,  which  was  given,  against  the  defendant's  objection: 
**  It  is  enough  if  he  looks  ahead  in  such  a  manner  as  persons  of  ordinaxy 
prudence  usually  do  in  riding  upon  a  highway."    • 

The  case  was  submitted  to  the  jurv  under  instructions  upon  the  duty  of 
the  plaintiffs  to  exercise  due  care,  which  were  not  excepted  to  otherwiBe 
than  as  above.  The  jury  returned  a  verdict  for  the  plainti£b ;  and  the 
defendant  alleged  exceptions. 

T.  M.  Stetson^  for  the  defendants. 

W.  H.  Cobb^  for  the  plaintiffs,  was  not  called  upon. 

By  the  Coitrt.  The  instruction  that  it  was  enough  if  the  plaintiff 
looked  ahead  in  such  a  manner  as  persons  of  ordinary  prudence  do  in  rid- 
ing upon  a  highway  was  correct.  The  other  instructicms  were,  to  say  the 
least,  sufficiently  favorable  to  the  defendant.  The  case  was  rightly  sub- 
mitted to  the  jury.  UxeepHam  overruled. 


sufbemb  coubt  of  the  united  states. 

[October  Term,  1875.] 

PATENT.  —  OF  THE  POWER  OP  THB  COURTS  TO  GO  BSHIKD  THE  DB- 
GI8ION  OF  THE  COMMISSIONER  OF  PATENTS  ON  THE  QUESTION  OF 
INVENTION. — INVENTION  DEFINED  AND  DISTINGUISHED. 

RECKENDORFER  v.  FABER. 

The  decision  of  the  commissioner  of  patents  in  the  allowance  and  issuance  of  a  patent 
creates  only  a  primd  facie  right,  and  is  not  conclusive  upon  the  question  of  inTentton 
or  patentability. 
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A  combinatioia  of  elemeoU  to  coiutitate  inTenlion  mvat  inroWe  more  than  cooYenience 
and  uiility,  —  there  must  be  a  uew  result  produced  hy  a  new  unioQ.  A  combiaation 
that  falls  short  of  this  is  not  the  proper  subject  of  letters-patent.  Hence  there  is 
Dothiag  patentable  in  the  attachment  of  a  piece  of  rubber  to  a  lead  pencil,  although 
the  two  may  be  claimed  as  a  combinatioB  and  otherwise. 

iBTeacioo  defined  aad  illustrated. 

Afpbal  from  tiie  ciicuit  court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  United  States  circuit  oourt  for 
the  Southern  District  of  New  York,  dismissing  the  bill  of  complaint,  which 
WHS  filed  to  restrain  the  infringement  by  the  respondent  of  certain  letters* 
patent,  and  for  an  accounting  and  damages.  These  patents  relate  to  the 
manufacture  of  combined  pencils  and  erasers* 

1.  The  first  was  granted  to  Hymen  L.  Lipman,  March  S0«  1858,  and 
was  extended  for  a  further  term  of  seven  years  from  the  80th  of  March, 
1872. 

The  material  ports  of  the  specificatian  are  as  follows :  — 

'*  I  make  a  lead  pencil  in  the  usual  manner,  reserving  about  one  fourth 
of  the  length,  in  which  I  make  a  groove  of  suitable  sise,  J.,  and  insert  i& 
this  groove  a  piece  of  prepared  india-rubber  (or  other  erasive  substance) 
secumi  to  said  pencil  by  being  glued  at  one  edge ;  the  pencil  is  then  fin- 
ished in  the  usual  manner,  so  that  on  cutting  one  end  thereof  you  have 
the  lead  B,  and  on  cutting  at  the  other  end  you  expose  a  small  piece  of 
india-rubber,  C,  ready  for  use,  and  particularly  valuable  for  removing  or 
erasing  lines,  figures,  Ac,  and  not  subject  to  be  soiled  or  mislaid  on  the 
table  or  desk. 

^^In  making  mathematical,  architectural,  and  many  other  kinds  ot 
drawings,  in  which  the  lines  are  very  near  each  other,  the  eraser  is  par* 
ticalarly  nsef  al,  as  it  may  be  sharpened  to  a  point  to  erase  any  marks 
between  the  lines ;  and  should  the  point  of  the  rubber  become  soiled  or 
inoperative  from  any  cause,  suefa  cause  is  easily  removed  by  a  renewed 
sharpening,  as  in  the  ordinary  lead  pencil." 

The  chum  is  as  follows :  -— 

^^I  do  not  claim  the  use  of  a  lead  pencil  with  a  piece  of  india-rubber, 
or  other  erasing  material,  attached  at  (me  end  for  the  purpose  of  erasing 
marks ;  but  what  I  do  claim  as  my  invention,  and  desire  to  secure  by 
letters-patent,  is  the  combination  of  the  lead  and  india*rubber,  or  other 
erasing  substance,  in  the  holder  of  a  drawing  pencil,  the  whole  being 
constructed  and  arranged  substantially  in  the  manner  and  for  the  pur* 
poses  set  forth." 

The  drawings  forming  part  of  the  specification  exhibit  a  continuous 
Aeath  of  uniform  siae,  with  interior  grooves  of  dififerent  sises ;  the  eraser 
groove  being  larger  than  the  lead  groove. 

2.  The  second  patent  is  for  an  improvement  upon  the  invention  of  Lip- 
man,  and  was  granted  to  Joseph  Beckendorfer,  the  complainant,  the  4th 
of  November,  1862,  and  reissued  on  the  Ist  of  March,  1872. 

The  material  parts  of  the  specification  are  as  follows :  — 
*'My  invention  is  intended  to  provide  a  means  whereby  articles  of 
greater  size  or  diameter  than  the  lead  may  be  securely  held  in  the  head 
VOL.  m.  20 
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of  a  pencil  of  otherwise  ordinary  or  suitable  construction  without  making 
the  body  of  the  pencil  cumbrous  or  inconvenient.  To  this  end  my  inven- 
tion consists,  -«- 

^'  First.  Of  a  pencil  composed  of  a  wooden  sheath  and  lead  core,  hav- 
ing one  end  of  the  sheath  enlarged  and  recessed  to  constitute  a  receptacle 
for  an  eraser  or  other  similar  article,  as  hereinafter  stated. 

^Second.  Of  a  pencil,  the  wooden  case  of  which  gradually  tapers  from 
the  enlarged  and  recessed  head  towards  its  opposite  end  for  the  whole  or  a 
portion  of  the  length,  as  hereinafter  set  forth. 

**'  The  receptacle  for  the  eraser  or  other  article  is  formed  in  the  head, 
without  too  much  weakening  the  wood,  owing  to  the  form  of  the  sheath, 
while  for  the  same  reason  the  end  of  the  pencil  which  contains  the  ordi- 
nary lead  is  not  cnrabrous  nor  clumsy,  but  can  be  readily  held  between 
the  fin^rs,  just  as  an  ordinary  pencil  is." 

Having  thus  described  his  invention,  Reckendorfer  claims, — 

^*  1st.  A  pencil  composed  of  a  wooden  sheath  and  lead  core,  having 
one  end  of  the  sheath  enlarged  and  recessed  to  constitute  a  receptacle  for 
an  eraser,  or  other  similar  article,  as  shown  and  set  forth. 

**  2d.  A  pencil,  the  wooden  case  of  which  gradually  tapers  from  its 
enlarged  and  recessed  head  towards  its  opposite  end  for  tne  whole  or  a 
portion  of  its  length,  substantially  as  shown  and  described." 

The  points  we  propose  here  to  discuss  are  two :  — 

First.  Is  the  article  patented  by  the  plaintiff  and  his  assignor,  and  for 
the  infringement  of  which  patents  this  action  is  brought,  a  patentable 
invention  within  the  laws  of  the  United  States  ? 

Second.  Is  it  within  the  power  of  the  courts  to  examine  and  determine 
this  question,  or  is  the  decision  of  the  commissioner  of  patents  when,  by 
issuing  a  patent,  he  decides  that  the  invention  is  patentable,  final  and 
conclusive  on  the  point  ? 

The  plaintiff  contends  that  the  decision  of  the  commissioner  is  ooncla- 
sive  upon  the  point  of  invention,  and  that  the  question,  as  distinct  from 
that  of  want  of  novelty,  is  one  not  open  to  the  judgment  of  the  court.  In 
the  natural  order  of  things  this  question  is  the  first  one  to  be  examined. 
For  if  it  shall  appear  that  the  contention  of  the  plaintiff  is  correct  in  this 
respect,  the  question  in  regard  to  the  patentabili^  of  the  instrument  now 
before  us  will  not  arise.  The  point  will  have  been  decided  for  as,  and  by 
a  controlling  authority. 

The  *^  Act  to  revise,  consolidate,  and  amend  the  statutes  relating  to 
patents  and  copyrights,"  passed  July  4,  1886  (5  U.  S.  Stats*  118),  is  the 
act  regulating  this  case. 

By  the  6th  section  thereof  it  is  enacted  **  that  any  person  having  in- 
vented or  devised  any  new  and  useful  art,  machine,  manufacture,  or 
composition  of  matter  not  known  or  used  by  others  before  his  invention 
or  discovery  thereof,  and  not  at  the  time  of  his  application  for  a  patent 
in  public  use,  or  on  sale  with  his  consent  or  allowance  as  the  inventor  or 
discoverer,  and  shall  desire  to  obtidn  an  exclusive  property  therein,  may 
make  application  in  writing  to  the  commissioner  expressing  such  desire, 
and  the  commissioner,  on  due  proceedings  had,  may  grant  a  patent  there- 
for  He  shall  make  oath  that  he  believes  himself  to  be  the  first 

inventor  or  diseoverer  thereof,  and  that  he  does  not  know  or  believe  that 
the  same  has  ever  before  been  used." 
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Looking  at  this  section  alone  it  may  be  safely  said  no  one  is  entitled 
to  a  patent,  unless  (1.)  he  has  discovered  or  invented  an  art,  machine,-  or 
maoufacture ;  (2.)  which  art,  machine,  or  manufacture  is  new ;  (8.)  which 
is  also  useful ;  (4.)  which  is  not  known  or  patented  as  therein  mentioned. 
It  is  not  sufficient  that  it  is  alleged,  or  supposed,  or  even  adjudged  by 
some  officer  to  possess  these  requisites.  It  must  in  fact  possess  them,  and 
that  it  does  possess  them  the  claimant  must  be  prepared  to  establish  in 
the  mode  in  which  all  other  claims  are  establiished,  to  wit,  before  the 
jadicial  tribunals  of  the  country. 

The  7th  section  of  the  act  (p.  120)  provides  that  on  the  filing  of  any 
sach  application,  Ac,  and  the  payment  of  the  duty  required  by  law,  the 
commissioner  shall  make,  or  cause  to  be  made,  an  examination  of  the  al^ 
leged  new  invention  or  discovery,  and  if  on  such  examination  it  shall  not 
appear  to  the  commissioner  that  the  same  has  been  invented  or  discovered 
by  any  other  person  in  this  country  prior  to  the  allied  discovery,  or 
patented  or  described  in  any  foreign  publication,  or  been  in  public  use  or 
OQ  sale  with  the  consent  of  the  applicant,  and  if  he  shall  be  of  the  opinion 
that  the  same  is  sufficiently  useful  and  important,  the  commissioner  shall 
issue  a  patent  therefor. 

Before  the  commissioner  is  authorized  to  issue  a  patent  it  must  appear 
to  him  that  the  claiihant  is  justly  entitled  to  a  patent,  t.  €.,  that  hia  art, 
machine,  or  manufacture  possesses  all  the  qualities  before  mentioned. 
The  commissioner  must  also  be  satisfied  that  if  it  possesses  these  qualities, 
it  is  sufficiently  useful  and  sufficiently  important  to  justify  him  in  invest- 
ing it  with  the  primd  facie  respect  arising  from  the  governmental  ap-> 
proval.  These  restrictions  are  wise  and.  prudent,  are  intended  to  secure 
at  least  a  probable  advantage  to  those  who  deal  with  the  favorites  of  the 
government,  for  they  may  justly  be  so  termed  who  receive  the  exclusive 
right  of  making,  or  using,  or  vending  particular  arts  or  improvements. 

It  is  nowhere  declared  in  the  statute  that  the  decision  of  the  commis- 
sionei:  as  to  the  extent  of  the  utility  or  importance  of  the  improvement 
shall  be  conclusive  upon  that  point,  but  in  the  section  just  quoted  it  is 
placed  in  the  same  category  with  the  want  of  novelty  and  the  other  req- 
uisites of  the  statute ;  and  it  is  expressly  conceded  by  the  appellant  that 
the  judgment  of  the  commissioner  on  the  question  of  novelty  is  not  con* 
dnsive,  but  that  that  point  is  open  to  examination.  On  that  subject  the 
practice  of  the  courts  is  uniform  in  holding  it  to  be  subject  to  inquiry. 

The  plaintiff's  counsel,  in  his  brief^  put  his  argument  in  this  form : 
^^  The  commissioner,  then,  passes  on  these  questions :  1.  Did  the  appli- 
cant himself  make  the  invention  ?  This  question  is  settled  by  his  oath." 
This  is  true  to  the  extent  and  for  the  purpose  of  issuing  a  patent,  and  to 
this  extent  only.  When  the  patentee  seeks  to  enforce  his  patent,  he  is 
liable  to  be  defeated  by  proof  that  he  did  not  make  the  invention.  The 
judgment  of  the  commissioner  does  not  protect  him  against  the  effect  of 
such  evidence.  *^  2."  (The  counsel  says)  ^*  wbs  the  invention  new  ?  This 
question  is  solved  by  the  examination  required  by  the  act."  To  the  same 
extent  only.  The  defence  of  want  of  jaovelty  is  set  up  eyery  day  in  the 
courts,  and  is  determined  by  the  court  or  the  jury  as  a  question  of  fact 
upon  the  evidence  adduced,  and  not  upon  the  certificate  of  the  commis- 
Bioner«    **  8."  (The  counsel  says  again)  ^^  is  the  invention  sufficiently 
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useful  and  important  ?  This  the  commissioner  settles  for  himself  by  the 
use  of  bis  own  judgment.  It  is  a  question  of  official  judgment/*  These 
questions  are  all  questions  of  official  judgment,  and  are  siil  settled  by  the 
judgment  of  the  oommissioner.  His  judgment  goes  to  the  same  extent 
upon  each  question.  He  determines  and  decides  for  the  purpose  of  is- 
suing or  refusing  a  patent.  When  the  patent  is  sought  to  be  enforced  the 
questions,  and  each  of  them,  are  open  to  judicial  examination.  We  see 
many  reasons  why  all  the  questions  of  invention,  novelty,  and  prior  nae 
should  be  open  to  examination  in  each  case,  and  such  we  believe  to  be 
the  course  of  the  authorities  and  practice  of  the  courts. 

A  reference  to  some  of  the  most  recent  cases,  and  those  decided  by  this 
court,  will  be  sufficient.  A  review  of  all  the  cases  in  this  court  and  the 
various  circuit  courts  where  this  question  has  been  alluded  to  will  not  be 
profitable. 

In  HotehkuM  v.  Qreemoood^  11  How.  248,  a  patent  had  been  granted 
for  a  *^  new  and  useful  improvement  in  making  door  and  other  knobs,  of 
all  kinds  of  clay  used  in  pottery  and  of  porcelain,"  by  havii^  the  cavity 
in  which  the  screw  or  shank  is  inserted,  by  which  they  are  fastened, 
largest  at  the  bottom  of  its  depth  in  form  of  a  dovetail,  and  a  screw 
formed  therein  by  pouring  in  metal  in  a  fused  state.  The  precise  question 
argued  in  this  court  and  decided,  was  of  the  patentability  of  this  inven- 
tion, and  it  was  held  not  to  bo  patentable.  The  only  thing  claimed  as 
new  was  the  substitution  of  a  knob  made  of  clay  or  porcelain  for  one 
made  of  wood.  This  it  was  said  might  be  cheaper  or  better,  but  it  was 
not  the  subject  of  a  patent.  The  counsel  for  the  defendants,  in  their 
points,  there  say  :  ^^  The  court  now  is  called  upon  to  decide  whether  this 
patent  can  be  sustained  for  applying  a  well  kjiown  material  to  a  use  to 
which  it  had  not  before  been  applied,  without  any  new  mode  of  using  the 
material  or  any  new  mode  of  manufacturing  the  article  sought  to  be  cov- 
ered by  the  patent."  Mr.  Justice  Nelson  delivered  the  opinion  of  the 
court  to  the  effect  already  stated.  Mr.  Justice  Woodbury  dissented,  not 
upon  the  question  of  the  power  ot  the  court  to  pass  upon  the  validity  cl 
the  patent,  but  rather  in  regard  to  the  manner  in  which  the  facts  were 
submitted  to  the  jury. 

In  Stimpion  v.  Jaardmany  10  Wall.  117,  it  was  dedded  that  the  en- 
ffraving  or  stamping  of  the  figure  upon  the  surface  of  a  roller  for  pebbling 
leather  by  pressure,  where  the  use  previously  had  been  of  a  smooth  roller, 
required  no  invention,  that  it  was  a .  change  involving  mechanical  skill 
merely  and  not  patentable.  Mr.  Justice  Clifford  dissented  from  the 
majority  of  the  court,  but  expressly  says  that  the  question  of  patentability 
is  for  the  decision  of  the  jury  and  not  for  the  court,  upon  a  bill  of  excep- 
tions*  The  majority  of  the  court  held  that  the  question  could  be  consid- 
ered upon  a  bill  of  exceptions,  and  no  one  claimed  that  the  decision  of 
the  commissioner  concluded  the  question. 

In  Scales  v.  Van  Warmer^  20  Wall.  858,  the  question  of  the  patenta- 
bility of  certain  improvements  in  stoves  was  largely  discussed  in  this 
court  upon  appeal  from  the  circuit  court  for  the  Northern  District  of 
New  York.  It  was  held  that  if  a  new  combination  produces  new  and 
useful  results,  it  is  patentable,  though  all  the  constituents  of  the  combina- 
tion were  known  and  in  use  previous  to  the  combination.     But  the  re- 
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suits  must  be  the  product  of  the  combination,  not  a  mere  aggregate  of 
several  results,  each  the  complete  product  of  one  of  the  combined  ele- 
ments. It  wi^s  held  that  the  facts  there  present  did  not  create  a  compli- 
ance with  this  principle,  and  the  judgment,  that  the  plaintiff's  bill  be 
dismissed,  was  affirmed. 

In  Rubber  J^ip  Pencil  Co,  y.  Howard^  20  Wall.  498,  the  same  principle 
was  affirmed.  In  delivering  the  opinion  the  chief  justice  says:  ^^  The 
question  which  naturally  presents  itself  for  consideration  at  the  outset  of 
this  inquiry  is,  whether  the  new  article  of  manufacture  claimed  as  an  in- 
vention, was  patentable  as  such.  If  not,  there  is  an  end  of  the  case  and 
we  need  not  go  farther."  He  makes  a  careful  examination  of  the  claim, 
and  concludes  that  there  is  nothing  patentable  in  the  character  of  the 
invention.  The  decree  of  the  court  below  dismissing  the  bill  was  unani- 
mously affirmed  upon  that  ground. 

In  Smith  ▼.  Nichols  21  Wallace,  115,  an  elaborate  opinion  to  this 
same  effect  was  delivered  by  Mr.  Justice  Swayne,  and  concurred  in  unan- 
imously by  the  court.  The  only  question  discussed  is  the  patentability 
of  the  invention. 

Sicki  V.  KeUey^  18  Wall.  670,  is  a  similar  case.  To  this  rule  the 
case  of  Lyman  v.  Osborne^  11  Wall.  516,  cited  by  the  defendant,  is  no 
exception.  The  remarks  there  made  are  chiefly  upon  the  subject  of  re- 
issues, and  are  in  accordance  with  the  principles  above  set  forth.  Even 
as  to  reissues  their  conclusiveness  is  limited  to  que-stions  of  fact,  and  is 
accompanied  by  the  statement  that  they  are  reexaminable  in  court  when 
it  is  apparent  upon  the  face  of  the  patent  that  the  commissioner  has  ex- 
ceeded his  authority,  or  there  is  such  a  repugnance  between  the  old  and 
the  new  patent  that  it  must  be  held  as  a  matter  of  legal  construction 
that  the  new  patent  is  not  for  the  same  invention  as  that  embraced  and 
secured  in  the  original  patent  (p.  54^^4). 

We  do  not  attach  much  significance  to  the  fact  that  the  15th  section 
of  the  Act  of  1836  allows  the  defendant  to  plead  the  general  issue,  and 
to  give  in  evidence,  upon  thirty  days*  notice,  special  matter  tending  to 
prove  the  various  matters  therein  referred  to.  The  statute  in  that  re- 
spect was  intended  to  create  an  easy  system  of  pleading,  and  to  relieve 
from  any  doubt  the  admissibility  in  that  form  of  the  defences  specified. 
The  argument  that  because  permission  is  given  to  prove  under  the  gen- 
eral issue  that  the  specification  does  not  contain  the  whole  truth,  or  that 
it  intentionally  and  deceitfully  contains  too  much,  or  that  the  patentee 
was  not  the  first  discoverer,  or  that  it  had  been  in  prior  use,  it  follows 
that  proof  that  there  is  no  inrention  or  discovery  at  all,  or  that  the  in- 
vention has  no  importance,  cannot  be  made,  is  quite  unsound.  Proof 
that  there  is  no  invention  or  discovery  strikes  at  the  root  of  the  whole 
claim.  The  patent  is  based  on  an  affirmative  fact,  of  which  this  is  the 
direct  nec^ative.  It  needed  no  statute  to  aid  or  justify  this  defence.  It 
is  provable  when  it  exists  under  any  general  denial,  like  the  fact  of  not 
guilty  or  non-assumpsit  in  cases  where  guilt  or  a  promise  is  first  to  be 
established.  * 

Upon  the  proposition  that  the  decision  of  the  commissioner  on  the  ques- 
tion of  invention,  its  utility  and  importance,  is  conclusive,  and  that  the 
samo  )s  not  open  to  examination  .in  toe  courts,  we  are  unanimously  of  the 
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opinion  that  the  proposition  is  unsound.  His  decision  in  the  allowanoe 
and  issuance  of  a  patent  creates  a  primd  facie  right  only,  and  upon  all 
the  questions  involved  therein,  the  validity  of  the  patent  is  subject  to  aa 
examination  by  the  courts. 

2.  We  come,  then,  to  the  question,  Does  the  article  patented  by  Lip- 
man  and  improved  by  Reckendorfer  involve  an  invention,  pr  is  it  a  prod- 
uct of  mechanical  skill  or  a  construction  of  convenience  only  ? 

The  article  presented  is  for  the  performance  of  mechanical  operations, 
to  produce  mechanical  results,  and  is  a  mechanical  instrument  as  mach 
as  a  brush,  a  pen,  a  stamp,  a  knife,  a  file,  or  a  screw.  Whether  it  is 
styled  a  manufacture,  a  tool,  or  a  machine,  it  is  an  instrument  intended 
to  produce  a  useful  mechanical  result,  and  the  question  presents  itself, 
Does  it  embody  any  new  device,  or  any  combination  of  devices  producing 
a  new  result  ? 

In  the  first  place,  what  is  not  claimed  by  the  specification  of  Lipnian 
is  to  be  observed.  ^^  I  do  not  claim,"  he  says,  **  the  use  of  a  lead  pencil 
with  a  piece  of  rubber  attached  at  one  end."  Of  course  he  does  not  claim 
a  lead  pencil  as  his  invention,  nor  the  use  of  a  strip  of  india-rubber  for 
erasure.  Each  of  these  articles  had  been  in  long  and  general  use.  Bat 
he  claims  as  his  invention  ^^  the  combination  of  the  lead  and  india-rubber 
in  the  holder  of  a  drawing  pencil,"  in  the  manner  set  forth.  There  is 
nothing  peculiar  in  the  manner  set  forth.  The  claim  is  simply  of  the 
combination  of  the  lead  and  india-rubber  in  the  holder  of  a  drawing  pen- 
cil ;  in  other  words,  the  use  of  an  ordinary  lead  pencil,  in  one  end  of 
which,  and  for  about  one  fourth  of  \Xs  length,  is  inserted  a  strip  of  india- 
rubber,  glued  to  one  side  of  the  pencil.  The  pencil  is  to  be  made  in  the 
^^  usual  manner,"  t.  ^.,  he  takes  an  ordinary  lead  pencil,  and  in  this  he 
makes  ^^  a  groove  of  suitable  size,"  giving  no  idea  of  what  he  deems  a 
suitable  size,  and  in  this  groove  he  inserts  a  piece  of  prepared  india-rub- 
ber, which  is  glued  to  one  edge  of  the  pencil.  ^^  The  pencil  is  then  fin- 
ished in  the  usual  manner,  so  that  in  cutting  one  end  thereof  you  have 
the  lead  B^  and  on  cutting  the  other  end  you  expose  a  small  piece  of  india^ 
rubber  (7,  ready  for  use."  It  is  evident  that  this  manner  of  making  or 
applying  the  instrument  gives  no  aid  to  the  patent.  It  must  rest  where 
the  patentee  claims  to  place  it,  that  is,  on  the  combination. 

This  combination  consists  only  of  the  application  of  a  piece  of  rubber 
to  one  end  of  the  same  piece  of  wood  which  makes  a  lead  penciL  It  is 
as  if  a  patent  should  be  granted  for  an  article  or  a  manufacture,  as  the 
patentee  prefers  to  term  it,  consisting  of  a  stick  twelve  inches  long,  on 
one  end  of  which  is  an  ordinary  hammer,  and  on  the  other  end  is  a  screw- 
driver or  a  tack-drawer,  or,  what  you  will  see  in  use  in  every  retail  shop, 
a  lead  pencil,  on  one  end  of  which  is  a  steel  pen.  It  is  the  case  of  a  gar- 
den rake,  on  the  handle  end  of  which  should  be  placed  a  hoe,  or  on  the 
other  side  of  the  same  end  of  which  should  be  placed  a  hoe.  In  all  these 
cases  there  might  be  the  advantage  of  carrying  about  one  instrument  in- 
stead of  two,  or  of  avoiding  the  liability  to  loss  or  misplacing  of  sepamte 
tools.  The  instruments  placed  upon  the  same  rod  might  be  more  con- 
venient for  use  than  when  used  separately.  Each,  however,  continues  to 
perform  its  own  duty  and  nothing  else.  No  effect  is  produced.  No  re- 
sult follows  from  the  joint  use  of  the  two* 
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A  handle  in  common,  a  joint  handle,  does  not  create  a  new  or  com- 
bined operation.  The  handle  for  the  pencil  does  not  create  or  aid  the 
handle  for  the  eraser.  The  handle  for  the  eraser  does  not  create  or  aid 
the  handle  for  the  pencil.  Each  has  and  each  requires  a. handle  the  same 
as  it  had  and  required,  without  reference  to  what  is  at  the  other  end  of 
the  instrument,  and  the  operation  of  the  handle  of  and  for  each  is  pre- 
cisely the  same  whether  the  new  article  is  or  is  not  at  the  other  end  of 
it.  In  this  and  the  cases  supposed,  you  have  but  a  rake,  a  hoe,  a  ham- 
mer, a  pencil,  or  an  eraser,  when  you  are  done.  The  ktw  requires  more 
than  a  change  of  form,  or  juxtaposition  of  parts,  or  of  the  external  ar- 
rangement of  things,  or  of  the  order  in  which  they  are  used,  to  give 
patentability.  Curtis  on  Pat.  §  50 ;  Haile*  v.  Van  Warmer^  20  Wall. 
S53.  A  double  use  is  not  patentable,  nor  does  its  cheapness  make  it  so. 
Curtis,  §§  66,  78.  An  instrument  or  manufacture  which  is  the  result  of 
mechanical  skill  merel}'  is  not  patentable.  Mechanical  skill  is  one  thing. 
Inyention  is  a  diffei*ent  thing.  Perfection  of  workmanship,  however 
much  it  may  increase  the  convenience,  extend  the  use,  or  diminish  ex- 
pense, is  not  patentable.  The  distinction  between  mechanical  skill,  with 
its  conveniences  and  advantages  and  inventive  genius,  is  recognized  in  all 
the  cases.  Rubber  Tip  Pen  Co,  v.  Howard^  and  other  cases,  iupra  ;  Cur- 
tis, §  72  b. 

The  combination,  to  be  patentable,  must  produce  a  different  force  or 
effect,  or  result  in  the  combined  forces  or  processes,  from  that  ffiven  by 
their  separate  parts.  There  must  be  a  new  result  produced  by  their 
union.  If  not  so,  it  is  only  an  aggregation  of  separate  elements.  An  in- 
stance and  illustration  is  found  in  the  discovery  that  by  the  use  of  sul- 
phur mixed  with  india-rubber  the  rubber  could  be  vulcanized,  and  that 
without  this  agent  the  rubber  could  not  be  vulcanized.  The  combina- 
tion of  the  two  produced  a  result  or  an  article  entirely  different  from 
that  before  in  use.  Another  illustration  may  be  found  in  the  frame  in  a 
saw-mill  which  advances  the  log  regularly  to  meet  the  saw,  and  the  saw 
which  saws  the  log ;  the  two  cooperate  and  are  simultaneous  in  their  joint 
action  of  sawing  through  the  whole  log;  or  in  the  sewing  machine,  where 
one  part  advances  the  cloth  and  another  part  forms  the  stitches,  the  ac- 
tion being  simultaneous  in  carrj'ing  on  a  continuous  sewing.  A  stem- 
winding  watch  key  is  another  instance.  The  office  of  the  stem  is  to  hold 
the  watch  or  hang  the  chain  to  the  watch.  The  office  of  the  key  is  to 
irind  it.  When  the  stem  is  made  the  key,  the  joint  duty  of  holding  the 
chain  and  winding  the  watch  is  performed  by  the  same  instrument.  A 
double  effect  is  produced  or  a  double  duty  performed  by  the  combined  re- 
sult. In  these  and  numerous  like  cases  the  parts  cooperate  in  producing 
the  final  effect,  sometimes  simultaneously,  sometimes  successively.  The 
result  comes  from  the  combined  effect  of  the  several  parts,  not  simply 
from  the  separate  action  of  each,  and  is,  therefore,  patentable. 

In  the  case  we  are  considering  the  parts  claimed  to  make  a  combination 
are  distinct  and  disconnected.  There  is  no  new  result  not  only,  but  there 
is  no  joint  operation.  When  the  lead  is  used,  it  performs  the  same  oper- 
ation and  in  the  same  manner  as  it  would  do  if  there  were  no  rubber  at 
the  other  end  of  the  pencil.  When  the  rubber  is  used,  it  is  in  the  same 
manner  t^id  performs  the  same  duty  as  if  the  lead  were  not  in  the  same 


812  THB  AMERICAN  LAW  TIMBS  REP0BT8.  [Jidr.1676. 

Vol.  m.]  BoMAH  V.  Mali.  [Ko.  7. 

pencil.  A  pencil  is  laid  down  and  a  rubber  is  taken  np,  the  one  to 
write,  the  other  to  erase ;  a  pencil  is  turned  over  to  erase  with,  or  an 
eraser  is  turned  over  to  write  with.  The  principle  is  the  same  in  both 
instances.  It  may  be  more  convenient  to  have  the  two  instruments  on 
one  rod  than  on  two.  There  may  be  a  security  against  the  absence  of 
the  tools  of  an  artist,  or  mechanic,  from  the  fact  that  the  greater  the  num- 
ber the  greater  the  danger  of  loss.  It  may  be  more  convenient  to  turn 
over  the  different  ends  of  the  same  stick  than  to  lay  down  one  stick  and 
take  up  another.  Tliis,  however,  is  not  invention  within  the  patent  kw, 
as  the  authorities  cited  fully  show.  There  is  no  relation  between  the  in- 
struments in  the  performance  of  their  several  functions,  and  no  reciprocal 
action,  no  parts  used  in  common. 

We  are  of  the  opinion  that  for  the  reasons  given,  neither  the  patent  of 
Lipman  nor  the  improvement  of  Reokendorfer  can  be  sustained,  and  that 
the  judgment  of  the  circuit  court  dismissing  the  bill  must  be  affirmed. 

Strong,  J.  I  dissent  from  so  much  of  the  opinion  of  the  majority  of 
the  court  as  holds  that  the  instrument  or  manufacture  described  in  the 
patents  exhibits  no  sufficient  invention  to  warrant  the  grant  of  a  patent 
for  it. 


COURT  OP  APPEALS  OF  MARYLAND. 

(To  appear  in  42  Md.) 

BQTTTIY. — PASTIES  IN  PABI  Dl&LIOTO. — DEGBEBS  OF  GUILT  AS  BE- 
TWEBN  THE  PARTIES  TO  A  FRAUDULENT  TRANSACTION. — ATTOBNET 
AND   CLIENT. 

ROMAN  o.  MALL 

A  bill  was  filed  against  a  devisee  to  compel  her  to  convey  to  the  complainant  certain  real 
property,  the  legal  title  to  which  was  held  hy  her  testator  at  the  time  of  bis  death. 
The  bill  alleged  m  substance,  that  the  testator  acquired  the  title  to  the  property  in  the 
capacity  of  agent  and  legal  adviser  of  the  complainant,  and  that  he  paid  for  It  with  the 
money  of  the  complainant,  and  held  it  as  his  agent  and  trustee  from  the  time  of  the 
purchase  until  his  death.  The  evidence  in  the  case,  in  the  opinion  of  a  majority  of 
the  court,  showed  that  in  the  transfer  and  concealment  of  the  property  of  the  com- 
plainant in  the  name  and  apparent  owpership  of  the  testator,  a  gross  fraud  was  perpe- 
trated upon  the  creditors  of  tne  former;  that  the  whole  transaction  was  the  joint  scheme 
of  the  two— the  one  cooperating  with  the  other  and  both  being  equally  guilty— to 
withdraw  and  conceal  the  complainant's  property  from  the  pursuit  of  his  creditors; 
that  the  object  was  accomplished,  and  the  complainant  got  rid  of  his  creditors  by  a  com- 
position founded  upon  his  fraud  and  deception.  Held^  that  the  complainant  could 
not  obtain  the  aid  of  a  court  of  equity  to  have  the  property  restored  to  him. 

There  may  be  different  degrees  of  guilt  as  between  tiie  parties  to  a  fraudulent  or  illepl 
transaction;  and  if  one  party  act  under  circumstances  of  oppression,  impositioQ,  undae 
influence,  or  at  great  disadvantage  with  the  other  party  concerned,  so  tnat  it  appears 
that  his  guilt  is  subordinate  to  that  of  the  defendant,  the  court,  in  such  case,  will  re- 
lieve. 

Where  the  parties  to  a  fraudulent  or  illegal  transaction  are  in  pari  ddicto,  die  simple 
iMAf  that  at  ihm  time.of  aoeh  touisaetioii,  ths  Tekbioa  ol  cUtat  »ad  attorn^  oistf  b^ 
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tween  them,  will  give  the  former  do  claim  to  the  aid  of  a  court  of  equity  to  have  re- 
stored to  him  the  property  of  which  the  latter  has  become  poi-sessed  by  their  joint  fraud. 
Snch  relation  alone  will  not  except  the  case  from  the  general  rule,  in  pari  dtlicto  potior 
est  coruHtio  defendenfisy  aut  possidentis. 

Ad  attorney  is  under  no  aetual  incapacity  to  deal  with  or  purchase  from  his  client.  AU 
that  can  be  required  is,  that  there  has  been  no  abuse  of  the  oonfidonee  repo6e<l;  no 
imposition  or  undue  influence  practised,  nor  any  unconscionable  advantage  taken  by 
the  attorney  of  the  client.  When  a  transaction  between  parties  occupying  such  re- 
lation fo  each  other  is  brought  in  question,  the  onus  of  the  case  is  cast  upon  the  attor- 
ney of  showing  that  nothing  has  happened  in  the  course  of  the  dealing  which  mi'^ht 
not  have  happened  had  no  aoch  connection  subsisted,  and  that  the  transaction  has 
been  fair  in  aU  respects.  If  the  court  be  satisfied  that  the  party  holding  the  relation 
of  client  performea  the  act  or  entered  into  the  transaction  voluntarily,  deliberately,  and 
adviM  lly,  knowing  its  nature  and  effect,  and  that  no  concealment  or  undue  means  were 
used  to  obtain  his  consent  to  what  was  done,  the  transaction  will  be  maintained. 

He  who  comes  into  equity  must  come  with  clean  hands;  and  if  a  party  seek  to  cancel  or 
aet  aside  an  instrament,  or  be  relieved  of  a  transaction,  or  recover  property  on  the 
ground  of  fraud,  and  he  himself  has  been  guilty  of  a  wilful  participation  in  the  fraud, 
equity  will  not  interpose  in  his  behalf. 

Appeal  from  the  cireuit  oourt  of  Baltimore  City. 

The  bill  of  complaint  in  this  case  was  filed  by  the  appellee  on  the  28d 
of  June,  1871,  against  the  appellant.  The  opinions  in  the  case,  together 
with  the  argument  of  the  appellant's  counsel,  furnish,  it  is  thought,  a 
statement  of  the  case  sufiicient  to  illustrate  the  points  decided  by  the  court. 
The  court  below  (Pinkney,  J.)  being  of  opinion  that  the  complainant 
was  entitled  to  the  relief  as  prayed,  decreed  on  the  20th  of  February, 
1874,  that  J.  Philip  Roman,  deceased,  held  the  property  situated  at  Locust 
Point,  in  the  city  of  Baltimore,  in  ^Hrust  for  the  use  and  benefit  of  the 
complainant,  from  the  date  of  its  sale  by  Geoi^  H.  Williams,  Esq.,  on 
the  13th  of  March,  1855,  until  the  death  of  said  Roman,  and  that  since  his 
death,  the  defendant  hath  held  and  now  holds  the  said  property  in  like 
manner,  in  trust  for  the  use  and  benefit  of  the  said  complainant,  subject, 
however,  to  the  result  of  the  account  to  be  hereafter  taken."  It  was 
further  decreed  that  ^^  the  cause  be  referred  to  the  auditor  of  the  court  to 
state  an  account  between  the  parties,  in  accordance  with  the  principles  es- 
tablished and  declared  in  the  opinion  of  the  court,  of  and  concerning  all 
moneys  of  the  complainant  used  by  the  said  J.  Philip  Roman,  in  the  pur^ 
chase  and  improvement  of  said  property,  and  in  paying  the  expenses  inci^ 
dent  to  the  possession  and  management  thereof,  and  of  and  concerning 
any  of  his  proper  fees,  charges,  or  other  compensation  for  professional  or 
other  services  rendered  by  him  in  respect  to  or  in  connection  with  the 
sud  property  and  trust,  and  all  rents  and  profits  of  said  property  received 
by  said  Roman  in  his  lifetime,  and  by  the  defendant  since  his  death,  and 
of  and  concerning  all  payments  and  disbursements  made  by  said  Roman 
in  his  lifetime,  and  by  said  defendant  since  his  death,  for  and  on  account 
of  the  rents,  issues,  and  profits  thereof." 

It  was  ^^  further  ordered,  that  the  balance  (if  any)  found  to  be  due  to 
the  defendant,  as  executrix,  or  in  her  own  right,  upon  the  statement  of 
said  account,  should  constitute  a  lien  upon  said  property  and  upon  'the 
rents,  issues,  and  profits  of  the  same  in  the  hands  of  the  reeeivers  herein* 
after  appointed."  William  A.  Fisher  and  George  H.  Williams,  Esquires, 
were  appointed  receivers  to  take  charge  of  the  property  and  reoeive  and 
eoUeot  lUM  rents,  issuQSi  and  prDfits  thereof,  &o. 
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By  the  decree  the  defendant,  her  servants,  agents,  and  attorneys,  were 
enjoined  and  prohibited  from  interfering,  in  any  way,  from  and  after  the 
appointment  and  qualification  of  the  receivers,  with  said  property  or  with 
the  rents,  issues,  and  profits  thereof,  until  the  further  order  of  the  court. 

From  this  decree  the  defendant  appealed. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Bowie,  Brent, 
Miller,  Alvey,  and  Robinson,  JJ. 

Q-earge  H.  Williams  jf  J.  Nevett  Steele^  for  the  appellant. 

ChaHes  Manhall  ^  o.  TecLckle  Wallis^  for  the  appellee.  The  evidence 
in  this  case  clearly  establishes  the  fact,  that  Roman  bought  and  held  the 
Locust  Point  property  for  Mali.  And  this  being  established,  we  may  con- 
sider the  final  issue,  and  in  fact,  the  only  issue  in  the  case.  That  issue  kb 
as  follows :  — 

The  respondent  pleads  that  her  husband  bought  and  held  Locust  Point 
for  Mali,  under  an  illegal  arrangement  between  them  to  defeat  the  suits 
of  certain  persons  in  New  York  against  Mali,  and  invokes  for  her  protec- 
tion in  holding  the  property,  the  rule  of  law,  that,  as  between  parties  to 
an  illegal  arrangement  of  this  kind,  standing  in  pari  delicto^  the  court 
will  refuse  relief.  This  defence  admits  all  Uiat  we  claim  as  to  the  pur- 
chase and  holding  of  the  property  by  Roman  for  Mali. 

We  reply  to  this  defence  as  follows :  — 

1st.  That  whatever  illegality  there  was  in  the  transaction,  Roman  was 
the  counsel  and  adviser  of  Mali,  and  all  that  was  done,  was  done  under 
Romanes  advice  as  counsel. 

2d.  That  Roman  constantly  advised  Mali  that  the  claims  of  the  New 
York  suitors  were  unfounded,  and  could  never  be  established ;  that  the 
suits  were  intended  only  to  levy  black-mail ;  and  that  if  Mali  would  put 
himself  and  his  property  in  his  (Roman's)  hands,  he  would  protect  him 
and  his  property,  and  secure  him  against  these  unjust  and  unfounded  de- 
mands. 

Sd.  That  Mali  confided  in  this  advice,  and  did  put  himself  and  his 
property  and  affairs,  without  reserve,  in  Roman's  hands,  as  his  counsel 
and  legal  adviser,  believing,  under  the  advice  he  had  received,  that  he 
had  the  right  to  resist  and  defeat  these  demands  in  the  way  suggested  by 
Roman,  and  implicitly  obeyed  all  directions  of  Roman. 

4th.  That  Roman,  as  Mali's  counsel,  assumed  the  direction  of  the  suits 
against  Mali,  and  took  charge  of  all  his  property  and  affairs. 

5th.  That  under  Roman's  management,  the  suits  resulted  in  judgments 
against  Mali,  and  thus  furnished  Roman  with  the  means  of  setting  up 
the  defence  of  illegality  in  order  to  retain  Mali's  property. 

6th.  That  Roman  colluded  with  the  parties  who  sued  Mali  in  order  to 
provide  this  very  defence  for  himself,,  and  thereby  acquire  ail  of  Mali's 
property,  and  that  in  all  that  Roman  advised  Mali  to  do,  his  design  was 
to  lead  him  into  a  position  which  would  enable  Roman  to  hold  on  to  the 
property  on  this  infamous  plea. 

7th.  That  while  conceding  the  truth  of  the  general  principle,  that,  as 
between  parties  in  pari  delicto^  no  relief  will  be  given  by  the  courts,  that 
rule  has  no  application  to  a  case  where  the  party,  seeking  to  avail  himself 
of  it,  stands  in  the  relation  of  counsel  and  legal  adviser  of  the  other  party. 
That  when  a  lawyer  advises  his  client  to  do  an  illegal  act,  by  which  the 
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lawyer  gets  possession  of  his  client's  property,  a  higher  and  more  impera- 
tive role  of  public  policy  demands  that  the  court  shall  not  sanction  the 
infamous  act  of  one  of  its  own  officers. 

To  meet  this  answer  to  her  plea  of  the  illegality  of  the  arrangement 
between  Roman  and  Mali,  the  respondent  utterly  denied  that  in  all  these 
transactions  the  relation  of  counsel  and  client  existed  between  Roman 
and  Mali. 

That  Roman  was  the  counsel  of  Mali  in  the  proceedings  which  resulted 
in  the  acquisition  by  the  former  of  the  title  to  the  Locust  Point  property, 
is  abnndantly  established  by  the  evidence.  There  can  be  but  little  doubt 
that  the  case  must  depend  upon  the  answer  which  the  court  will  give  to 
this  question :  — 

Can  a  lawyer,  a  member  of  the  Maryland  bar,  persistently  advise  his 
client  dishonestly  for  years  ;  can  he  lead  him  into  devious  paths ;  can  he 
assume  complete  control  of  all  his  affairs,  and  by  his  advice  and  influence 
acquire  all  his  propeity,  in  fraud  of  his  client*s  creditors,  and  in  fraud  of 
his  client,  and  when  called  to  account  for  it,  can  he  shelter  himself  behind 
his  own  falsehood  and  treachery  by  pleading  the  illegality  of  acts  done 
under  his  own  advice  and  professional  direction  ? 

The  truth  of  the  maxim  of  law  invoked  by  the  appellant,  —  ^In  pari 
delicto  potior  est  conditio  defendentis^  atU  posndentii^^*  is  conceded  ;  and 
in  a  case  where  the  parties  to  such  a  transaction  as  is  disclosed  in  this 
case  stand  in  pari  delicto^  that  rule  should  be  applied.  But  courts  of 
equity  and  of  law  do  not  supply  this  rule  invariably,  but  the  parties  must 
be  9trictly  in  pari  delicto.  The  court  will  weigh  the  degrees  of  guilt,  and 
will  give  relief  when  the  party  seeking  it  is  less  to  blame  than  the  other, 
or  when  it  appears  that  one  party  may  have  acted  under  circumstances  of 
oppression^  imposition^  undue  influence^  or  great  inequality  of  condition^ 
so  that  his  ffuUt  may  be  far  less  than  that  of  his  associate  in  the  offence. 

Apart  from  Roman's  position  as  the  trusted  friend  and  legal  adviser  of 
Mali,  the  evidence  shows  that  he  actually  possessed  unbounded  influence 
over  him. 

The  power  of  an  attorney  over  his  client  in  Maryland  is  almost  unlim- 
ited. He  can  bind  him  as  to  third  parties,  and  the  client  has  no  relief 
except  against  the  attorney^  if  the  latter  injure  him.  Bethel  Church  ▼. 
Carmaek,  2  Md.  Ch.  Dec.  148.- 

The  advice  of  an  attorney,  honestly  followed  by  his  client,  will  protect 
the  latter  in  a  suit  for  malicious  prosecution,  although  the  advice  may  be 
erroneous. 

It  is  surely  against  public  policy  that  a  man  be  arrested  and  prosecuted 
for  an  offence  of  which  he  is  innocent ;  and  yet  so  sacred  is  the  relation 
between  counsel  and  client,  and  so  essential  is  it  for  the  public  good  that 
clients  may  confide  in  and  follow  the  advice  of  their  counsel, that  even  in 
a  case  of  false  imprisonment,  a  higher  and  more  imperative  rule  of  public 
policy  demands  that  they  shall  be  protected,  even  when  they  have  wrong- 
fully arrested  and  prosecuted  an  innocent  man.  This  court  has  laid 
down  the  rule  of  policy  applicable  to  persons  standing  in  relations  of  con- 
fidence to  each  other  in  the  strongest  terms.  Tbdd  v.  Chrove^  S3  Md. 
143  ;  Story's  Eq.  Ju.  §§  810  to  812 ;  Perry  on  Trusts,  §§  202,  208,  205, 
and  846 ;  Story  on  Agency,  §  802. 
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For  the  honor  of  our  profeseion,  we  clAiin  that  in  this  case  there  is  no 
room  for  the  application  of  the  rule  invoked  by  the  respondent,  to  enable 
her  to  retain  property  to  which  her  husband  certainly  had  no  right.  See 
the  following  authorities :  Hill  on  Trustees,  164 ;  1  Story*s  Eq.  Ju.  §§ 
298-308  inclusive ;  Perry  on  Trusts,  §§  202,  214 ;  1  Fonblanque's  Eq. 
book  1,  ch«  4,  §  4,  note  y  ;  Lester  ^  Wife  v.  Howard  Bank,  38  Md.  558 ; 
Freeman  v.  Sedmck^  6  Gill,  29 ;  Kerr  on  Injunctions,  51,  52,  top ;  WiUiamt 
y.  Bailey^  1  Law  Rep.  H.  of  L.  200,  212 ;  Smith  v.  Bromley^  Douglas, 
696 ;  Browning  v.  Morri%^  Cowper,  790 ;  Osborne  v.  Williams^  18  Vesey, 
879;  Morris  v.  MaeOullock,  2  Eden,  191,  192;  Law  v.  Law,  8  P.  W. 
892  ;  Hatch  v.  Hatch,  9  Vesey,  295 ;  Roche  y.  O'Brien,  1  Ball  &  Beatty, 
858 ;  St.  John  v.  St.  John,  11  Vesey,  586,  586 ;  Reynell  t.  Sprye,  1 
DeG.,  Man.  &  G.  660 ;  Smith  v.  Bruning,  2  Vernon,  892. 

See  also  the  following  cases  in  the  supreme  court  of  the  United  States  : 
Harris  v.  Runnels,  12  Howard,  79 ;  Walw<yrth  ▼.  Kneeland^  15  lb.  853, 
854 ;  Udell  v.  Davidson,  7  lb.  769. 

These  latter  cases  show  that  the  party  who  endeavors  to  retain  prop- 
erty, or  to  defend  himself  when  sued,  by  the  plea  that  the  transaction  is 
against  public  policy,  has  no  right  of  his  own,  which  is  protected  like  rights 
resting  on  contract,  but  only  enjoys  immunity  by  reason  of  the  disability  to 
sue,  which  the  policy  of  the  law  imposes  on  his  adversary.  ,  If  the  policy 
of  the  law  require  that  the  defendant  shall  be  punished,  the  courts  will 

Imnisb  him,  although  by  so  doing  they  may  confer  an  advantage  upon  a 
ess  guilty  party.  But  the  precise  question  in  this  case  has  been  decided 
by  the  court  of  appeals  of  New  York.  Ford  v.  Harrington,  16  N.  Y.  285. 
This  case  was  followed  by  Freelove  v.  Cole,  41  Barbour,  818,  and  by  the 
Tery  recent  case  of  Qoodenough  v.  Spencer,  2  N.  Y.  Sup.  Ct.  Rep.  508, 
which  is  a  case  in  which  the  client,  as  in  this  case,  had  been  examined 
under  proceedings  supplementary  to  judgment,  and  had  answered  as  in 
this  case  Mali  did.  See  also  Bulkley  y.  Wilford,  2  CI.  &  Fin.  177,  and 
8  Bligh,  N.  S.  11. 

Another  principle  is  applicable  to  this  case.  It  is  settled  that  in  cases 
where  the  defence  of  illegality  is  taken  by  a  party  to  the  illegal  transac- 
tion, ^^  if  the  foundation  of  the  suit  be  something  collateral  to  the  illegal 
contract  or  transaction,  and  the  plaintiff  is  not  obliged  to  resort  to  this  in 
order  to  maintain  the  suit,  or  to  derive  any  aid  from  it,  then  the  illegality 
of  the  original  transaction  is  not  a  defence  to  the  suit."  State  v.  B.  ^  0. 
R.  R.  Co.  84  Md.  864 ;  Kerr  on  Injunctions,  52,  top  of  page ;  McBlair  v. 
Gibbes,  17  Howard,  282 ;  Watts  v.  Brooks,  8  Vesey,  612 ;  Brooks  v.  Mar- 
tin, 2  Wallace,  70. 

In  the  present  case,  the  original  arrangement  by  which  Roman  got 
Locust  Point,  was  fully  consummated  before  the  claims  against  Mali  had 
been  established,  and  while  Mali  was  acting  under  the  belief,  inspired  by 
Roman's  advice,  that  those  claims  were  void.  The  arrangement  only  be- 
came illegal  BO  far  as  Mali  is  concerned,  by  the  use  made  of  Roman  s  own- 
ership, after  the  judgments  had  been  recovered,  and  Roman's  advice  shown 
to  be  erroneous. 

« 

We  seek  to  recover  upon  Mali's  rights  as  a  party  to  the  original  trans- 
action, which  was  legal  so  far  as  he  was  concerned,  and  not  on  the  basis 
of  the  fraudulent  use  subsequently  made  of  that  arrangement,  to  whieh 
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we  need  not  resort  to  support  our  claim.  With  reference  to  all  the  pre« 
tended  claims  against  Mali  brought  forward  by  the  respondent  without 
proof,  we  say  that  having  established  the  relations  of  counsel  and  client 
between  Roman  and  Mab,  all  benefits  claimed  by  Roman  from  his  client 
must  be  shown  to  have  been  fairly  and  honestly  obtained,  and  the  pre- 
sumption is  i^inst  their  validity. 

This  principle  will  dispose  of  the  argument  attempted  to  be  made  to 
show  that  Roman  had  acquired  half  of  Locust  Point  Jf  he  had  a  deed 
far  it,  it  would  be  primd  fiide  void.  Kerr  on  Injunctions,  45  and  46, 
top  ;  Perry  on  Trusts,  §§  202,  208,  205,  and  846  ;  Howell  v.  Rm9om,  11 
Paige,  588  ;  Ewtm  v.  Mli%,  5  Denio,  640  ;  Todd  v.  Q-rove,  88  Md.  148. 

There  was  a  resulting  trust  in  favor  of  Midi,  arising  from  the  prtyment 
of  the  purchase  money  of  the  property  in  question.  Hill  on  Ti-ustees,  91, 
margin  ;  Licwin  on  Trusts,  130 ;  EarrUburg  Bank  v.  Tyler^  8  W.  &  8. 
878  ;  Unitarian  Society  v.  Woodbury^  14  Maine,  281 ;  Harder  v.  Harder^ 
2  Saadford  Ch.  R.  17  ;  Depeyster  et  oZ.  v.  Ootdd  et  aL  2  Green  Gh.  474 ; 
2  Story's  Eq.  Jn.  1201 ;  Dryden  v.  Hanway,  81  Md.  254 ;  Perry  on 
Truets,  §  138. 

The  proof  of  the  existence  of  an  account  in  Roman's  books,  in  which 
Mali  is  charged  with  the  purchase  money  of  the  property,  against  credits 
of  money  received  by  Roman  for  him,  is  a  sufficient  memorandum  within 
the  statute  of  frauds  to  establish  the  trust.  Crippe  v.  Jee,  4  Bro.  C.  C. 
472 ;  Frevost  v.  Ghatz,  1  Peters  C.  C.  R.  866 ;  McCubbin  v.  OromweWe 
Exor^  7  G.  &  J.  157  ;  Perry  on  Trusto,  82, 188,  and  cases  cited. 

Alvey,  J.,  delivered  the  following  opinion,  which  was  concurred  in  by 
Judges  Bowie  and  Bbekt  : 

A  careful  examination  of  the  record  in  this  case  cannot  fail  for  a  mo- 
ment to  convince  any  one  that,  in  the  transfer  and  concealment  of  the 
property  of  Mali,  in  the  name  and  apparent  ownership  of  Roman,  a  gross 
fraud  was  perpetrated  upon  the  creditors  of  the  former.  But,  in  the  view 
of  a  majority  of  this  court,  Mali  was  not  less  guilty  in  the  intent  and 
practice  of  that  fraud  than  Roman  ;  they  were  clearly,  according  to  our 
apprehension,  in  pari  delicto.  And  as  this  suit  is  in  effect  an  application 
to  a  court  of  conscience,  by  one  of  the  guilty  parties,  to  have  enforced 
the  fraudulent  and  corrupt  agreements,  whereby  he  has  succeeded  in 
cheatii^  and  defrauding  his  creditors,  we  are  decidedly  of  opmion  that 
the  court  should  withhold  its  aid. 

We  are  not  unmindful  of  the  fact,  that  there  are  exceptions  to  the 
general  rule,  that  courts  of  justice  will  not  actively  interpose  for  the  relief 
of  a  party  who  has  been  particepe  criminie  in  an  illegal  or  fraudulent 
transaction ;  and  that  one  of  the  exceptions  is,  where  the  party  suing, 
although  particepe  eriminis^  is  not  in  pari  delicto  with  the  aclverse  party. 
There  may  be  different  degrees  of  guilt  as  between  the  parties  to  the 
fraudulent  or  illegal  transaction ;  and  if  one  party  act  under  circumstances 
of  oppression,  imposition,  undue  influence,  or  at  great  disadvantage  with 
the  other  party  concerned,  so  that  it  appears  that  his  guilt  is  subordinate 
to  that  of  the  defendant,  the  court,  in  such  case,  will  relieve.  But  we 
have  examined  the  record  in  this  case  in  vain  to  find  any  evidence  what- 
ever of  those  circumstances  that  should  entitle  Mali  to  the  benefit  of  the 
exception  to  the  general  rule.     On  the  contrary,  it  is  most  fully  and 
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clearly  shown  that  he  was  a  man  of  intelli^nce,  of  large  business  habits 
and  experience,  and  of  considerable  pretensions  in  the  world,  and  by  no 
means  such  a  person  as  would  be  liable  or  likely  to  be  inveigled,  misled, 
or  unduly  influenced,  by  the  fraudulent  suggestions  and  advice  of  Roman. 
The  whole  transaction,  from  the  beginning  to  tlie  end,  was  the  joint 
scheme  of  the  two,  the  one  cooperating  with  the  other,  and  both  being 
equally  guilty,  to  withdraw  and  conceal  Mali's  property  from  the  pursuit 
of  his  creditors ;  and  having  accomplished  that  object,  and  gotten  rid  of 
his  creditors  by  a  composition  founded  upon  bis  fraud  and  deception, 
Mali  now  seeks  to  have  the  property  restored  to  him,  through  the  instru- 
mentality of  a  court  of  equity  ;  and  that,  too,  after  the  lapse  of  sixteen  or 
seventeen  years  from  the  time  of  the  original  perpetration  of  the  fraud, 
and  after  the  death  of  his  confederate  in  the  transaction. 

Whether  the  relation  of  client  and  attorney,  in  its  full  and  proper 
sense,  existed  between  Mali  and  Roman  at  the  time  of  the  concoction  of 
the  fraud,  admits  of  great  doubt,  whatever  may  have  been  the  relation 
afterwards.  Mali  has  sworn  that  no  such  relation  did  exist,  and  that 
Roman  held  no  property  in  which  he,  Mali,  was  interested  ;  and  we  think 
he  should  be  forever  estopped  to  deny  the  truth  of  his  sworn  testimony 
upon  the  subject.  But  even  conceding  that  the  relation  of  client  and 
attorney  did  exist,  we  think  there  is  no  well  established  rule  of  law  that 
requires,  under  the  facts  disclosed  in  this  case,  that  the  court  should  allow 
such  effect  to  that  relation  as  to  form  an  exception  to  the  general  rale 
before  stated.  By  so  doing  the  attorneys  would  form  a  special  class  from 
which  assignees  would  be  sought  in  all  cases  where  parties  desired  to  cheat 
and  defraud  their  creditors^  by  the  assignment  of  their  property.  The 
general  rule,  by  which  all  relief  is  withheld,  might  deter  a  party  from 
conveying  his  property  to  an  unprofessional  person  ;  but  under  the  excep- 
tion to  that  general  rule,  sought  to  be  established  in  this  case,  if  an  un- 
principled and  fraudulent  attorney  could  be  found,  the  party  could  deal 
with  him  with  impunity,  being  secure  in  the  full  protection  of  all  the 
remedies  administered  by  the  courts,  for  the  restoration  of  the  property 
after  the  fraudulent  object  had  been  accomplished. 

The  general  rule  to  which  we  have  referred  is  most  salutary  and  con- 
servative, as  a  means  of  suppressing  illegal  and  fraudulent  contracts,  and 
nothing  should  be  done  by  the  courts  to  weaken  its  force  and  operation. 
The  suppression  of  such  illegal  and  fraudulent  transactions  is  far  more 
likely,  in  general,  to  be  accomplished  by  leaving  the  parties  without 
remedy  asainst  each  other,  and  thus  introducing  a  preventive  check,  than 
by  enforcnig  them  at  the  instance  of  one  of  the  parties  to  the  fraud ;  and 
nowhere  has  this  doctrine  been  more  unqualifiedly  adopted  than  in  this 
State.  Stewart  v.  Iglehart^  7  Gill  &  John.  132;  Freeman  ^  Sedwick 
V.  Sedtvickj  6  Gill,  28.  Public  morals,  public  justice,  and  the  well  estab- 
lished principles  of  judicial  tribunals,  alike  forbid  the  interposition  of  the 
court  to  aid  in  the  enforcement  of  a  transaction  like  the  present.  The 
law  leaves  the  parties  to  such  transactions  as  it  found  them ;  and  if  either 
has  sustained  loss  by  the  bad  faith  of  a  particepe  criminis^  it  is  but  a  just 
infliction  for  premeditated  and  deeply  practised  fraud,  which,  when 
detected,  should  deprive  him  of  all  anticipated  benefit,  or  subject  him  to 
in'ecoverable  loss.     Bartle  v.  Coleman^  4  ret.  187. 
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Whether  the  confidential  letter  of  Roman  to  his  wife,  exhibited  in  the 
record,  contains  such  a  declaration  of  trust  in  favor  of  Mali  as  may  be 
enforced,  we  are  not  now  called  upon  to  decide,  and  in  regard  to  wliich 
we  intimate  no  opinion  whatever ;  but  the  present  bill  will  be  dismissed 
without  prejudice  to  any  right  that  the  appellee  may  have  in  that  behalf. 

Decree  reverted^  and  bill  dUmUsed, 

Stewart,  J.,  filed  the  following  concurring  opinion :  — 

From  the  proof  adduced  in  the  cause,  there  would  be  no  difficulty  in 
the  establishment  of  the  trust  assei*ted  in  the  bill,  if  the  complicity  of  the 
complainant  in  the  fraud  to  elude  his  creditors,  did  not  incapacitate  him, 
according  to  the  well  settled  rules  of  law,  from  maintaining  his  claims. 

Resulting  trusts  are  expressly  excepted,  by  the  8th  section  of  the  stat- 
ute of  frauds  from  its  operation. 

Both  upon  reason  and  authority,  there  is  no  doubt,  parol  proof  of  facts 
and  circumstances  may  be  adduced  in  a  court  of  equity,  to  establish  such 
trusts.     Dryden  v.  Hanway^  81  Md.  254. 

It  is  quite  obvious  that  there  is  abundant  evidence  in  this  case  to 
show  that  the  property  in  question  was  mainly,  if  not  entirely,  purchased 
by  means  and  moneys  advanced  to  Roman  by  Mali. 

It  is  equally  manifest  that  these  parties,  Roman  and  Mali,  were  in 
fraudulent  collusion  to  have  the  funds  of  the  latter  so  invested  in  the 
property,  as  to  evade  the  claims  of  his  creditors. 

Under  such  circumstances,  that  is,  where  two  or  more  persons  have 
been  engaged  in  a  fradulent  transaction  to  injure  another,  it  is  the  estab- 
lished rule,  that  neither  law  nor  equity  will  interfere  to  relieve  either,  as 
against  the  other,  from  the  consequences  of  «their  misconduct.  Freeman 
V.  Sedmek,  6  Gill,  28. 

This  principle  in  the  administration  of  justice  has  its  foundation  in 
reasons  of  public  policy. 

The  courts  have  uniformly  considered  it  the  better  and  more  effectual 
way  to  discourage  fraud,  not  to  interpose  and  adjudicate  between  the  par- 
ticipants therein,  except  where  their  action  may  be  necessary  to  counter- 
act the  fraud. 

The  contract  between  such  parties  is  enforced  or  avoided,  as  may  best 
answer  that  purpose. 

To  allow  the  complainant  to  succeed  through  the  courts,  in  the  recovery 
of  the  property  in  question,  would  not  have  the  effect  to  counteract  the 
fraud,  but  to  render  it  successful.  By  permitting  Roman  to  hold  it,  it  is 
true  he  derives  a  benefit  from  the  fraud ;  but  that  is  through  Mali's 
agency,  and  the  court,  as  between  them,  will  not  interfere  for  the  reasons 
stated. 

As  to  the  effect  of  the  fraud  upon  the  interest  of  both  delinquents  in 
such  cases,  if  the  courts  had  the  power,  probably  the  better  disposition  to 
make  of  property  thus  perverted,  would  be  to  condemn  it  to  public  uses, 
aft^r  satisfying  any  just  claims  thereon;  and  thus  deprive  both  of  any 
right  to  hold  it. 

That  Mali  was  very  much  under  the  guidance  and  direction  of  Roman, 
as  the  leading  and  master  spirit  in  the  fraudulent  conspiracy,  would  seem 
to  admit  of  no  doubt ;  but  that  he  was  influenced  by  him  to  such  extent, 
as  to  excuse  and  relieve  him  from  the  operation  of  the  rule,  is  a  proposi- 
tion not  to  be  defended,  except  at  the  sacrifice  of  the  rule. 
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To  relax  the  rule  in  cases  where  the  relation  of  counsel  and  client 
exi8t«>d,  in  favor  of  the  latter,  and  make  bis  case  per  %e  an  exception, 
would  create  a  distinction  without  adequate  reason.  Whilst  this  has  been 
done  in  some  instances,  in  derogation  of  the  general  rule,  its  policy  or 
justice  may  be  well  doubted.  The  uniform  recognition  of  such  exception 
might  lead  to  pernicious  results. 

If  the  inequality  of  capacity  between  counsel  and  client  were  such  as 
to  render  the  latter  excusable  upon  general  grounds  applicable  to  all  par- 
ties, there  would  be  no  reason  to  make  the  special  exception. 

There  might  be  cases  when  the  converse  of  the  propoeiticxi  would  be 
true,  where  the  counsel  might  be  under  the  superior  influence  of  his  more 
sagacious  client. 

It  is  not  always  the  case  that  the  counsel  has  more  intell^ence,  or  can 
exert  more  influence  than  the  client. 

Whilst  an  ignorant  client,  in  the  hands  of  more  adroit  counsel,  might 
be  entitled  to  some  consideration ;  if  it  happened  that  the  client  in 
another  case  was  the  equal,  or  superior  of  his  counsel,  his  exemption  from 
the  effect  of  the  rule  would  be  simply  preposterous. 

Unable  to  apprehend  the  propriety  of  deviating  from  the  general  rule, 
where  the  relation  of  counsel  and  client  exist,  upon  any  principle  of  public 
policy  or  sound  reason,  I  can  discover  no  ground  for  distinguishing  this 
case. 

The  position  of  counsel,  as  a  minister  of  the  law,  maybe  a  circumstance 
to  be  considered  with  other  facts,  in  deciding  in  any  oaae,  upon  appropriate 
grounds,  whether  the  rule  ought  to  be  applied. 

Both  parties  here,  acoordiiag  to  the  evidence,  are  properly  in  delicto. 

Where  they  are  in  pari  delicto^  the  rule  ^^ potior  e9t  conditio  defenders 
tie^^*  strictly  applies. 

If  they  are  participes  criminis^  although  in  different  degrees,  the  rule 
on  that  account  is  not  to  be  evaded ;  for  no  man  can  be  permitted  to  set 
up  his  own  iniquity,  or  its  result,  although  leas  criminal  than  his  confed- 
erate, as  a  ground  of  action,  any  more  than  his  confederate  can  plead  his, 
as  a  defence. 

Where  both  parties  are  involved  in  the  fraud,  although  the  one,  to  some 
extent,  under  the  influence  of  the  other,  and  therefore,  it  may  be,  less 
guilty  in  the  forum  of  absolute  justice,  it  is  not  the  province  of  the  court, 
nor  within  their  power,  to  exacUy  graduate  their  relative  demerit  or  delict 
turn  ;  and  because  one  is  not  quite  so  bad  as  the  other,  to  relieve  him  of 
his  disability  under  the  rule. 

That  would  impair  the  practical  virtue  of  the  rule,  by  metaphysical  re- 
finements, and  the  court  could  reach  no  satisfactory  conclusion. 

The  duty  of  adjudicating  between  the  comparative  faults  of  contestants 
is  not  imposed  upon  the  court ;  and  it  is  not  their  province  to  determine 
mere  moral  questions. 

Men  are  so  differently  constituted  in  their  endowments  and  capacities, 
that  there  could  hardly  be  a  case  where  two  or  more  parties  were  con- 
cerned in  a  fraud  but  that  one  would  be  in  some  degree  under  the  influ- 
ence of  another. 

To  measure  their  precise  relative  criminality  by  the  moral  standard* 
where  there  are  slight  shades  of  difference,  would  be  a  difficult  and  specu- 
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latiye  undertaking,  not  necessary  to  the  attainment  of  practical  justice. 
Where  the  disparity  between  confederates  in  fraud  yirtually  amounts  to 
the  irresponsibility  of  the  one,  the  reason  of  the  rule  would  cease  to  oper- 
ate, and  he  should  not  be  denied  the  rieht  to  maintain  his  action  agamst 
the  other.  But  if  both  are  substantiaUy  or  without  reasonable  extenua- 
tion in  delicto^  they  must  be  treated  as  in  pari  delicto^  where  there  are  no 
other  sufficient  reasons,  entitling  the  one  to  be  relieved  from  the  applica- 
tion of  the  rule.  The  court  is  not  called  upon  to  decide  which  was  the 
worse  man  of  the  two,  or  which  proved  false  to  the  other.  See  2  Parsons 
on  Contracts,  782. 

Were  they  both  grossly  in  fault,  and  is  there  anything  fairly  entitling 
the  one  to  sue  the  other,  notwithstanding  the  rule  applicable  to  confeder- 
ates in  crime  ?  are  the  questions  involved. 

Applying  that  rule,  so  firmly  established,  to  the  confederates  in  this 
fraud,  considering  all  liiar  relations  and  capacities,  there  would  seem  to 
be  no  other  alternative,  according  to  the  facts  in  this  case,  but  to  leave 
the  parties  where,  by  their  conduct,  they  have  placed  themselves  in  rela- 
tion to  the  property  in  question. 

For  the  purpose  of  eluding  his  creditors,  Mali,  having  intrusted  his  funds 
to  the  keeping  of  Roman,  and  confided  the  management  of  the  enterprise 
to  him ;  if  he  has  been  deceived  by  his  accomplice,  upon  what  principle 
can  he  expect  the  courts  to  come  to  his  aid  and  rescue  him,  in  the  absence 
of  proof  that  such  was  the  influence  exerted  over  him,  professionally  or 
otherwise,  by  Roman,  that  he  had  not  the  power  to  resist  it  ? 

This  haa  not  been  attempted,  but  the  evidence  exhibits  him,  the  sur- 
Tiying  victim  of  his  own  fraudulent  oomplicitj,  asking  to  be  relieved. 

It  is  beyond  the  power  of  the  court,  governed  by  its  estabUshed  rules, 
to  give  him  the  relief  sought  by  the  bill.  The  decree  of  the  circuit 
court  must  be  reversed  and  the  bill  dismissed,  without  prejudice  to  any 
right  he  may  be  able  to  establish  under  the  confidential  letter  of  Roman 
to  the  respondent. 

Robinson,  J.,  filed  the  following  dissenting  opinion,  in  which  Chief 
Judge  Babtol  and  Judge  Millbb  concurred :  — 

The  bill  in  this  case  was  filed  against  the  appellant,  as  devisee  of  the  late 
J.  Philip  Roman,  to  compel  her  to  convey  to  the  appellee  certain  property 
on  Loeust  Point,  in  the  city  of  Baltimore,  the  legal  title  to  which  was  held 
by  Roman  at  the  time  of  his  death. 

It  substantially  alleges  that  Roman  acquired  the  title  to  the  property  in 
the  capacity  of  agent  and  legal  adviser  of  Mali,  the  complainant ;  that  he 
paid  for  it  with  the  money  of  Mali,  and  that  from  the  time  of  its  purchase 
until  his  death,  in  1871,  he  held  it  as  agent  and  trustee  of  Mali. 

The  appellant,  in  her  answer,  denies  all  the  material  allegations-  in  the 
bill  toudung  the  purchase  of  the  property  by  Roman,  as  agent  or  legal 
adviser  of  Mali,  relies  upon  the  lapse  of  time  and  the  entire  absence  of 
any  written  evidence  of  the  title  of  Mali  to  this  valuable  property,  and 
says  if  it  should  be  established  that  Roman  acquired  the  title  to  the  prop- 
erty in  pursuance  of  an  agreement  between  him  and  Mali,  for  the  purpose 
of  concealing  it  from  the  creditors  of  Mali,  the  latter  has  no  right  to  in- 
voke the  aid  of  a  court  of  equity  to  restore  to  him  the  property  tlius  fraud- 
ulently conveyed. 

VOL.  m.  21 
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The  law  in  regard  to  presnmptive  or  resulting  trusts,  as  applicable  to 
the  case  before  us,  is  too  well  settled  to  admit  of  much  contention.  It  is 
sufficient  to  say,  that  in  all  cases  where  the  conveyance  of  the  legal  estate 
is  taken  in  the  name  of  one  person,  while  the  consideration  money  is  paid 
or  furnished  by  another,  the  parties  being  strangers  to  each  other,  a  re- 
suiting  or  presomptiTe  trost  ariaes  by  virtue  of  the  tauwaction,  and  the 
person  named  in  the  conveyance  will  be  held  to  be  a  trustee  for  the  party 
from  whom  the  consideration  proceeds.  And  inasmuch  as  the  statute  of 
frauds  extends  to  creations  or  declarations  of  trusts  by  parties  only,  and 
does  not  affect,  indeed  expressly  excepts,  trusts  arising  by  operation  or 
constructions  of  law,  it  is  competent  for  the  real  purchaser  to  prove  his 
payment  by  parol  evidence,  even  though  it  be  otherwise  expressed  in 
the  deed. 

In  some  of  the  earlier  cases,  it  is  true,  a  distinction  was  taken  in  regard 
to  the  nature  and  character  of  the  proof,  before  and  after  the  death  of  tbe 
nominal  purehaeer^  and  it  was  held  in  some  of  these  cases,  that  after  the 
death  of  the  nominal  purchaser,  parol  evidence  alone  was  not  sufficient  to 
establish  a  trust  against  the  express  declarations  in  the  deed.  These  cases, 
however,  have  been  overruled,  and  it  may  now  be  considered  settled  law, 
that  whatever  effect  the  deatii  of  the  nominal  purchaser  may  have  upon 
the  weight  of  the  testimony,  it  does  not  affect  its  admissibility. 

In  Leach  v.  Leachj  10  V  esey,  517,  where  the  plaintiff  after  the  death 
of  her  husband  endeavored  to  establish  a  claim  to  a  trust  in  an  estate,  on 
the  ground  that  it  had  been  purchased  by  her  husband  with  trust  money, 
Sir  William  Grant  held,  ^^  that  the  question  as  to  whether  the  purdhase 
was  made  with  trust  money  depended  upon  the  proof  of  the  fact;  and 
whatever  doubts  may  have  been  formerly  entertamed  on  the  subject,  it 
was  now  settled  that  money  may  be  followed  into  the  land  in.  which  it 
was  invested ;  and  that  a  claim  of  this  kind  may  be  established  by  parol 
evidence.  It  may  be  proper  to  say,  however,  that  the  proof  in  such  cases 
ought  to  be  of  the  most  certain  and  satisfactory  character." 

The  first  question,  then,  to  be  determined  is,  whether  the  proof  in  this 
case  conclusively  shows  that  the  property  in  question  was  purchased  by 
Roman  for  and  on  account  of  Mali,  and  paid  for  with  Mali^s  money  ? 

[After  stating  the  facts  the  learned  judge  continues  as  follows.] 

We  come  now  to  the  question,  conceding  that  the  l^al  titie  of  the 
property  was  conveyed  to  I(pman  in  pursuance  of  an  agreement  with 
Mali  for  the  purpose  of  defrauding  Mali's  creditors,  will  a  court  of  equity 
compel  the  appellant,  as  devisee  of  Roman,  to  reconvey  the  property 
thus  fraudulently  acquired  ?  As  between  man  and  man  standing  upon  an 
equal  footing,  we  should  not  hesitate  to  say  no.  In  such  a  case  the 
maxim  ^^in  pari  delicto  ^^  would  apply  in  its  fullest  force.  But  this 
maxim,  wise  and  salutary  as  it  may  be,  is  not  one  of  universal  application, 
on  the  contrary,  it  is  subject  to  certain  exceptions  as  binding  in  authority 
as  the  rule  itself.  We  take  the  law  to  be  well  settled,  that  although  both 
parties  are  in  delicto  it  does  not  always  follow  that  they  stand  in  pari 
delicto  ;  for  there  may  be,  and  often  are,  very  different  degrees  in  uieir 
guilt.  ^^  One  party  may  act  under  circumstances  of  oppression,  imposi- 
tion, hardship,  undue  influence,  or  great  inequality  of  condition  or  age ;  so 
that  his  guilt  may  be  far  less  in  degree  than  that  of  his  associate  in  the 
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offence,  and  in  each  cases  public  policy  may  require  that  relief  should  be 
granted,  however  reprehensible  the  acts  and  conduct  of  the  parties  may 
be."  1  Stop's  Equity  Jurisp.  §  800 ;  Osborne  v.  Williams^  18  Vesey, 
379 ;  Lard  tSt.  John  v.  Lady  St.  John,  11  Vesey,  586 ;  Smith  v.  Brom- 
ley^ Doug.  696 ;  Browning  v.  Morris,  Cowper,  790 ;  Morris  v.  MeOul- 
lock,  2  Eden,  191 ;  1  Fonblanque's  Equity,  book  1,  chap«  4,  §  4,  note  y. 

Ilie  question  then  resolves  itself  into  this,  Does  the  testimony  in  the 
record  before  us  prove  such  an  inequality  of  condition  between  Roman 
and  Mali,  and  the  exercise  of  such  an  influence  by  the  former  over  the 
latter,  as  to  entitle  the  complainant  to  relief,  although  he  may  have  been 
a  par^  to  the  fraud  relied  on  by  the  appellant  ?  Now  if  there  is  one  fact 
established  beyond  all  controversy,  it  is,  that  before  and  at  the  time  of  the 
sale  of  the  property  in  question,  the  relation  of  client  and  attorney  existed 
between  them.  Further  than  t^is,  the  proof  conclusively  shows  that  in  the 
long  and  protracted  litigation  growing  out  of  the  suits  against  Mali  to 
recover  damages  on  account  of  the  over-issue  of  the  Parker  Vein  Coal 
Company's  stock,  in  the  sale  by  Mali  to  Jewett  of  his  interest  in  the 
Locust  r^oint  property,  in  the  cunningly  devised  chancery  proceedings 
under  which  the  property  was  sold,  in  me  examination  of  Mali  under 
oath,  and  in  the  subsequent  proceedings  by  Hicks  the  receiver,  Roman 
was  the  master-'Spirit  who  planned,  advised,  and  counselled  every  step  by 
which  he  thus  acquired  possession  of  Mali^s  property,  and  prevented  the 
judgment  creditors  from  reaping  the  fruits  of  their  judgments. 

Before  Midi  sailed  for  Europe,  and  before  the  failure  of  the  Parker 
Vein  Coal  Company,  Roman  incloses  to  him  a  power  of  attorney  in  the 
broadest  terms,  authorizing  him  to  act  as  attorney.  After  the  failure  of 
the  company,  and  when  Mali  was  threatened  with  suits  on  account  of  an 
over-issue  oi  stock,  he  writes :  — 

^*  Don't  be  frightened,  they  can't  hurt  a  hair  of  your  head." 

Afterwards  when  Mali  seeks  his  counsel  and  advice,  he  tells  him  ^*  to 
put  aU  his  property  and  the  cases  in  his  hands,  follow  his  advice,  and  he 
would  see  Mm  throughJ*^  Other  counsel  it  is  true  were  employed  in  the 
New  York  cases,  but  they  acted  under  the  guidance  and  control  of 
Roman. 

To  his  confidential  friend  Spates  he  writes :  — 

'*  Proceed  very  slowly  with  your  negotiations ;  I  do  hate  to  give  them 
any  money,  or  to  allow  them  to  get  any  adyanti^  of  us ;  it  will  not  do  to 
give  judgments  now.     Feel  your  way  carefully." 

On  the  18th  of  February,  he  writes  again :  — 

^^  I  will  go  to  the  library  here  to-morrow  and  examine  all  the  New 
York  decisions.  I  hope  you  will  get  Vanderpool's  opinion,  and  if  he 
suggests  it,  better  get  a  written  opinion  from  one  of  the  tiptop  lawyers." 

Then  again  February  20th :  — 

^*'  You  had  better  break  oft  negotiations  for  a  while." 

And  on  March  8d :  — 

**I  think  we  will  have  to  execute  powers  of  attorney  to  confess  judg- 
ment for  about  $25,000.  If  you  talk  with  them,  tell  them  we  are  afraid 
of  other  suits,  and  propose  that,  as  it  will  secure  all  their  influence  against 
additional  suits.  Talk  largely  about  O'Connor's  opinion  that  he  can  gain 
the  suit" 
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The  relation  of  client  and  attorney  is  one  of  truth  and  confidence,  and 
in  regard  to  transactions  between  parties  occupying  this  relation,  courts 
subject  them  to  other  and  stricter  tests  than  apply  to  the  dealings  be- 
tween man  and  man  standing  upon  an  equal  footing. 

In  Ford  v.  Hdrrmffton^  16  N,  Y.  285,  where  an  attorney  advised  his 
client  to  convey  to  him  an  interest  in  property,  for  a  grossly  inadequate 
consideration,  for  the  purpose  of  defrauding  the  creditors  of  the  client, 
promising  at  the  same  time  to  reconvey  the  property  to  the  client,  after  an 
arrangement  should  have  been  made  with  the  creditors,  Bowen,  J.,  said :  — 

^^  I  think  this  is  a  case  where,  on  account  of  the  relations  existing 
between  the  parties  and  the  circumstances  under  which  the  contract  was 
assigned,  the  court  was  called  upon  to  interfere  and  compel  the  attorney 
to  restore  what  he  had  acquired  under  the  assignment,  on  being  repaid 
what  he  had  disbursed,  although  the  object  of  the  assignment  was  to 
perpetrate  a  fraud.  The  parties,  although  in  ^delicto^^  did  not  stand  ^in 
pari  delicto^  In  the  transaction,  Conway  was  the  mere  instrument  in 
the  hands  of  the  defendant.  If  an  attorney  will  so  far  forget,  or  wilfully 
disregard  his  duty  to  the  courts,  whose  license  to  practise  he  holds ;  to  his 
clients,  who,  in  consequence  of  such  license,  are  induced  to  seek  and  act 
upon  his  counsel ;  and  to  the  public,  as,  for  the  purpose  of  gain  or  profit 
to  himself,  to  induce  by  his  advice  the  commission  of  fraud  by  those  who 
thus  confide  in  him,  he  at  least  should  be  compelled  to  restore  to  his 
victim  the  fruits  of  his  iniquity," 

The  subsequent  cases  of  Freelove  v.  Cole^  41  Barbour,  318,  and  Good- 
enotiffh  V.  Spencer^  2  N.  Y.  Sup.  Court  Rep.  588,  approve  and  sanction 
the  doctrine  thus  laid  down  in  Ford  v.  Harrington. 

It  is  not  necessary  in  this  case  to  rest  the  right  of  the  complainant  to 
relief  solely  upon  the  relation  of  client  and  attorn^.  There  is  proof  to 
show  that  owing  to  his  troubles,  the  mind  of  ]S£ji  had  in  a  measure 
become  impaired,  and  it  is  impossible  to  read  this  record  without  seemg 
that  from  ^e  time  he  first  sought  the  counsel  of  Roman,  the  latter  exer- 
cised the  most  unbounded  influence  over  him. 

To  permit  a  lawyer  who  thus  adykes  his  client,  harassed  by  suite  for 
damages,  that  the  claims  are  unfounded,  and  the  suits  instituted  solely  for 
the  purpose  of  levying  black-mail ;  who  subsequently  corruptly  counsels 
him  to  put  all  his  property  in  his  hands,  with  the  promise  to  see  him 
safely  through ;  and  who,  in  the  language  of  the  learned  judge  below,  leads 
his  client  *^  along  the  slippery  paths  of  &aud  and  perjury,"  to  interpose  the 
plea  of  pari  delicto^  is,  with  due  respect  to  the  opinion  of  the  majority  of 
the  court,  a  strange  perversion  of  the  principles  of  public  policy,  upon 
which  that  wise  and  salutary  maxim  is  founded. 

Appellee's  counsel  thereupon  moved  for  reai^ument  assigning  the  fol- 
lowing reasons  in  support  thereof;  — 

The  question  presented  for  decision  was  not  whether  the  court  would 
give  its  aid  to  either  of  two  parties  who  stand  in  pari  delicto^  it  having 
been  conceded  in  the  former  argument  that  in  such  a  case  the  court  will 
leave  the  parties  as  it  finds  them.  But  the  real  question  to  be  determined 
is  whether,  when  both  parties  are  in  delicto^  one  of  them  being  however, 
in  the  eye  of  the  law,  more  guiltv  than  his  adversary,  the  court  will  not, 
upon  grounds  of  public  policy,  give  relief  to  the  less  guilty. 


mf\ 


Jaly,  1876.]  THE  AMERICAN  LAW  TIMES  BEPOBTS.  826 

Vol.  m.]  Roman  v.  Mali.  [No.  7. 

In  deciding  upon  the  question  of  the  relative  degrees  of  guilt  between 
parties  to  an  illegal  transaction,  for  the  purpose  of  applying  this  piinciple 
of  law,  it  is  submitted  that  the  court  does  not  consider  the  actticU  relative 
capacity  of  the  parties,  in  order  to  determine  which  is  the  more  in  fault. 

Relief  in  such  cases  is  not  granted  because  one  party  has  availed  him- 
self of  his  personal  superiority  to  oppress  or  defraud  the  other.  When 
that  state  of  facts  is  made  to  appear,  the  party  oppressed  or  defrauded  is 
entitled  to  relief  in  his  own  rights  growing  out  of  his  situation. 

But  relief  is  granted  on  grounds  of  public  poHcy,  and  is  granted  for 
the  advantage  of  the  public,  and  not  of  the  party  to  whom  it  is  given. 
The  question  of  public  policy  in  its  application  to  such  a  case,  arises  from 
the  relation  in  which  the  parties  to  the  unlawful  transaction  stand  to- 
wards each  other,  and  not  from  their  relative  personal  capacity  to  oppress 
or  defraud. 

The  public  is  concerned  in  the  maintenance  of  certain  relations  between 
parties  in  the  strictest  purity  and  integrity,  irrespective  of  all  considera- 
tions of  their  relative  personal  power  and  capacity.  When  those  rela- 
tions are  shown  to  exist,  the  law  concludes  one  party  to  occupy  a  position 
of  superiority  to  the  other,  which  cannot  be  used  to  gain  an  advantage 
for  him  who  ia  thus  presumed  to  be  the  superior. 

Among  the  relations  which  public  policy  requires  to  be  thus  guarded 
is  that  of  counsel,  or  legal  adviser,  and  client ;  and  when  it  appears  that  a 
lawyer  has  advised  his  client  to  do  an  unlawful  act,  by  which  the  former 
has  obtained  possession  of  the  property  of  the  latter,  the  law  presumes 
from  the  relation  itself,  without  evidence  as  to  which  was  in  fact  the  more 
eapax  doli^  and  without  weighing  their  actual  personal  capacity,  that  the 
parties  do  not  stand  in  pari  delicto^  but  the  lawyer  is  the  more  gpiilty  of 
the  two. 

This  conclusion  is  drawn  not  in  the  interest  of  either  party,  but  in  the 
interest  of  the  public,  which  requires  the  maintenance  of  the  utmost  in- 
tegrity and  good  faith  on  the  part  of  the  legal  adviser.  In  the  language 
of  Judge  Story :  "  There  may  oe  on  the  part  of  the  court  itself  a  necessity 
of  supporting  the  public  interests,  or  public  policy,  in  many  cases,  however 
reprehensible  the  acts  of  the  parties  may  be."     1  Eq.  Jur.,  sec.  300. 

This  principle  is  recognized  by  three  of  the  judges  who  concur  in  re- 
versing the  decree  below.  They  say :  "  There  may  be  different  degrees 
of  guilt  as  between  the  parties  to  the  fraudulent  or  illegal  transaction, 
and  if  one  party  act  under,  circumstances  of  oppression,  imposition,  un- 
due influence,  or  at  great  disadvantage  with  the  other  party  concerned,  so 
that  it  appears  that  his  guilt  is  subordinate  to  that  of  the  defendant,  the 
court  in  such  case  will  relieve." 

The  minority  of  the  court  agree  in  this  principle,  and  it  is  not  ques- 
tioned, except  by  one  of  the  seven  judges  who  heard  the  case.  But  in 
applying  the  principle,  the  three  judges  who  united  in  the  reversal  are 
understood  as  deciding  that,  in  order  to  ascertain  the  existence  of  that 
disparity  in  guilt  on  which  relief  will  be  granted  to  one  of  two  guilty 
parties,  we  are  to  weigh  their  relative  personal  degrees  of  capacity,  in- 
stead of  inferring  it  from  the  relation  in  which  they  stand. 

In  other  words,  it  is  understood  to  be  laid  down,  that  if  counsel  and 
client  engage  in  an  illegal  transaction,  under  the  advice  and  direction  of 
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the  former,  the  court  will  inquire  which  of  the  two  was  actually  the  more 
capable  of  imposing  upon  the  other,  and  to  what  extent  the  client  was 
personally  capable  of  resisting  and  preventing  the  fraud  of  his  counsel ; 
and  if  it  appear  that  the  client  was  the  more  capable,  mentally  or  mor- 
ally, or  both,  than  his  legal  adviser,  relief  will  be  refused  to  the  former 
against  the  latter. 

It  is  submitted,  that  is  not  in  accordance  with  the  meaning  or  policy  of 
the  rule  as  stated  by  the  majority  of  the  court.  It  would  result  from 
such  a  principle  of  decision,  that  a  lawyer  may  retain  whatever  he  can 
et  by  advising  a  client  of  equal  or  superior  capacity  to  his  own,  but  Uiat 
e  will  be  made  to  restore  what  he  gets  by  the  same  means  from  a  client 
of  less  capacity. 

The  principle  of  the  rule  of  public  policy,  as  applied  to  the  relation  of 
counsel  and  client,  would  thus  be  made  to  depend,  not  upon  the  absolute 
inviolability  of  the  fidelity  and  integrity  of  the  relation  of  counsel,  but 
upon  the  extent  of  the  personal  capacity  of  the  client.  Public  policy 
has  nothing  to  do  with  the  degree  of  personal  capacity  that  clients  may 
possess.  ]U  is  as  much  against  public  policy  for  a  lawyer  to  defraud  an  ex- 
perienced and  sagacious  client,  as  a  weak  and  inexperienced  one.  Public 
policy  demands  i£at  the  protection  of  the  client,  in  all  cases,  shall  be  found 
in  the  law  which  governs  the  relation  itself,  and  that  protection  cannot 
be  afforded,  if  the  court  permit  the  actual  degree  of  personal  capacity  to 
be  inquired  into.  The  principle  for  which  we  contend,  and  the  appUca- 
tion  of  it  in  the  manner  we  suggest,  is  well  settled  by  authority.  LetiUr 
V.  Howard  Bank,  38  Md.  562 ;  1  Story's  Eq.  Jur.  sec.  808 ;  SeoU  y. 
Leary,  34  Md.  390. 

In  the  latter  case,  relief  was  given  to  a  party  to  an  illegal  transaction, 
because  his  infirmity  in  guilt  was  conclusively  presumed  from  the  estab- 
lishment of  the  relation  between  the  parties  (that  of  debtor  and  cred- 
itor), and  there  was  no  inquiry  into  the  question  of  their  actual  relative 
degrees  of  capacity  to  enable  the  court  to  decide  which  was  m  fact  the 
more  guilty. 

In  Aitstin^s  AdrtCr  v.  Winston,  1  Henning  &  Munford,  82,  the  court 
of  appeals  of  Virginia  gave  relief  to  one  of  two  parties  to  just  such  a 
transaction  as  this  between  Roman  and  Mali,  upon  the  sole  ground  that 
it  had  been  advised  by  a  creditor,  and  that  from  the  relation  alone,  the 
law  presumed  him  to  be  more  guilty  than  his  debtor,  who  f oUowed  his 
advice.  The  court  say :  ^*  It  is  said  that  Winston  was  probably  in- 
debted ;  that  his  conduct  was  a  great  violation  of  morality,  in  respect  to 
his  creditors ;  and  that,  in  point  of  morality,  he  was  most  culpable.  That 
Winston  violated  the  principles  of  morality  is  already  implied,  in  the  ad- 
mission that  he  had  committed  a  fraud  ;  but  that  fraud  is  palliated  and 
excused  by  reason  of  the  imbecility  of  his  situation.  But  how  does 
the  case  stand  with  respect  to  Austin?  ....  To  say  the  le<ut,  he 
hatched  and  brought  to  maturity  ^free  and  voluntary  fraud  to  the  injury 
of  Winston's  creditors ;  to  say  tne  truth,  he  capped  the  climax  of  his  iniq- 
uity, by  committing  a  double  fraud  towards  his  companion.  So  little 
regardful  was  he  of  the  rules  of  morality,  that  he  has  not  even  observed 
a  maxim  sacred  among  thieves  and  felons,  ^  to  be  just  and  honest  towards 
one  another.' "    p.  44. 
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The  rule  we  contend  for  was  applied  in  this  instance  because  the  par- 
ties to  the  fraud  stood  in  the  relation  of  debtor  and  creditor.  In  Osborne 
y.  Wmiams^  18  Vesey,  379,  Sir  William  Grant  applied  the  rule  to  a  case 
in  which  the  parties  stood  in  the  relation  of  father  and  son,  both  having 
been  concerned  in  a  fraud  upon  the  post-office  laws. 

See,  also,  Reyndl  y.  Sprye^  1  DeG.,  Man.  &  G.  535.  In  Ford  y.  Har- 
rington^  16  N.  Y.  285,  and  in  two  decisions  of  the  supreme  court  of  New 
York  (41  Barbour,  318,  and  2  N.  Y.  Sup.  Ct.  Reps.  508  and  511),  the 
rale  for  which  we  contend,  was  applied  to  the  relation  of  counsel  and 
client. 

We  submit  that  no  authority  can  be  found  to  sanction  the  contrary 
doctrine. 

We  also  refer  the  court  to  the  numerous  decisions  of  tribunals  of  the 
highest  resort  at  home  and  in  England,  cited  in  our  original  brief  on  the 
same  question.  Without  discussing  further  than  has  already  been  done 
at  the  trial,  the  abundant  evidence  to  be  found  in  the  record,  that  Roman 
concocted  and  executed  the  fraud  in  this  case,  and  that  Mali  was  a  passive 
instrument  in  his  hands,  we  submit  that  the  court  should  allow  a  further 
argument  upon  the  interesting  and  important  subject  above  discussed, 
wid)  a  view  to  consider  whether  the  opinion  of  the  majority  can  be  rec- 
onciled with  the  current  of  English  and  American  decisions. 

Alyby,  J.,  delivered  the  opinion  of  the  court. 

In  disposing  of  applications  for  reargument,  after  the  case  has  been 
acted  on  by  the  court  and  the  judgment  has  been  entered,  this  court  has 
adopted  the  rule  which  obtains  in  the  supreme  court  of  the  United 
States,  as  announced  by  the  late  Chief  Justice  Taney,  in  the  case  of 
Brown  v.  Aspden^  14  How.  25 ;  Kent  v.  Waters^  18  Md.  63,  73  ;  Johns 
V.  John$^  20  Md.  58.  That  rule  is,  that  no  reargument  will  be  granted 
unless  some  member  of  the  court,  who  concurred  in  the  judgment,  doubts 
the  correctness  of  his  opinion,  and  desires  a  further  argument  on  the  sub- 
jecty  and  not  then  unless  the  proposition  receives  the  support  of  a  majority 
of  the  judges  who  heard  the  case  (Ambler  v.  Whipple^  October  Term 
Sup.  Court,  1874,  not  yet  reported)  ;  and  when  that  happens,  the  court 
^U,  of  its  own  accord,  apprise  the  counsel  of  its  wishes,  and  if  it  does  not 
desire  to  hear  further  argument  on  the  whole  case,  will  designate  the 
points  on  which  it  desires  to  hear  them. 

In  this  case,  very  full  and  able  arguments  were  heard  at  the  bar,  and 
elaborate  briefs  were  filed  by  both  sides ;  and  it  was  not  until  after  the 
most  careful  consideration  and  repeated  conferences  upon  the  subject, 
that  the  conclusions  were  announced  at  which  the  court  arrived,  though 
concurred  in  but  by  a  bare  majority  of  the  judges  who  heard  the  case.  This 
division  of  the  judges,  upon  a  question  of  so  much  importance,  was  cer- 
tamly  unfortunate,  and  very  much  to  be  regretted ;  but  no  judge  who 
concurred  in  the  judgment  rendered  is  dissatisfied  with  his  opinion,  and 
therefore  further  argument  is  not  desired ;  and,  indeed,  if  further  argu- 
ment than  that  heard  at  the  bar  were  desired,  we  have  it,  on  the  part  of 
the  appellee,  in  the  elaborate  printed  argument  in  support  of  the  motion 
for  rehearing.  This  latter  ailment  has  been  carefuUy  examined  and 
considered,  but  the  judges  who  concurred  in  the  judgment  that  has  been 
rendered  fail  to  find  in  that  argument  anything  that  causes  them  to  doubt 
of  the  correctness  of  their  previous  concliisions. 
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In  order,  however,  to  ayoid  all  possible  misapprehension  upon  the  sub- 
ject, we  deem  it  proper  to  state  that  the  general  rule  governing  transact 
tions  between  client  and  attorney  is  in  no  manner  designed  to  be  ques- 
tioned, or  in  the  slightest  manner  qualified  or  impaired  by  the  decision  of 
this  case.  Over  such  transactions  courts  of  equity  exercise  the  most  exact 
scrutiny,  and  are  always  disposed  to  view  them  with  more  than  ordinary 
jealousy.  But  in  this  case,  the  simple  fact  that  Roman  was  an  attoniey 
can  make  no  difference  in  considering  the  transactions  between  himseU 
and  Mali ;  and  even  if  it  be  conceded  that  the  relation  of  client  and  at- 
torney existed  between  them,  the  rule  does  not  go  the  length  of  absolutely 
avoiding  transactions  between  parties  standing  in  that  relation.  The  at- 
torney is  under  no  actual  incapacity  to  deal  with  or  purchase  from  his 
client.  All  that  can  be  required  is  that  there  has  been  no  abuse  of  the 
confidence  reposed ;  no  imposition  or  undue  influence  practised,  nor  any 
unconscionable  advantage  taken  by  the  attorney  of  the  client.  When 
a  transaction  between  parties  occupying  such  relation  to  each  other  is 
brought  in  question,  the  onus  of  the  case  is  cast  upon  the  attorney  of 
showing  that  nothing  has  happened  in  the  course  of  the  dealing  which 
might  not  have  happened  had  no. such  connection  subsisted,  and  that  the 
transaction  has  been  fair  in  all  respects.  If  the  court  be  satisfied  that  the 
party  holding  the  relation  of  client  performed  the  act  or  entered  into  the 
transaction  voluntarily,  deliberately,  and  advisedly,  knowing  its  nature 
and  effect,  and  that  no  concealment  or  undue  means  were  used  to  obtain 
his  consent  to  what  was  done,  the  transaction  will  be  maintained.  Such 
is  the  rule  as  deduced  from  the  best  considered  cases  upon  the  subject, 
and  which  is  said  to  be  dictated  from  motives  of  public  policy.  CHb$on 
V.  JeyeSy  6  Ves.  266 ;  Montesquieu  v.  Sandys,  18  Yes.  302 ;  Sunter  v. 
Atkins,  3  M.  &  K.  113 ;  Edwards  v.  Meyricky  2  Hare,  60 ;  Savery  v. 
King,  6  H.  L.  Cas.  627,  655 ;  Sugd.  on  Ven.  &  Pur.  (7  Amer.  ed.) 
895. 

But  this  wise  and  salutary  rule,  instituted  to  promote  honesty  and  fair 
dealing,  and  which  the  courts  are  always  ready  to  uphold  and  enforce 
upon  all  proper  occasions,  was  never  designed  to  relieve  a  party  in  the  po- 
sition of  the  appellee  in  this  case.  It  never  contemplated  relief  to  a  dis- 
honest client  who  has  combined  and  confederated  with  lus  attorney  to 
cheat  and  defraud  his  creditors.  If  the  appellee  occupied  the  position  of 
a  client  whose  confidence  had  been  abused  and  taken  advantage  of  in  a 
transaction  with  his  attorney,  and  the  circumstances  of  hb  case  were  such 
as  not  to  require  him  to  allege  and  establish  his  own  fraud,  in  order  to 
reach  and  expose  that  of  the  attorney,  the  rule  that  has  been  stated  would 
apply  in  its  full  force,  and  the  court  would  not  hesitate  in  granting  relief. 

But  what  is  this  case  ?  In  brief  it  is  this.  In  a  particular  crisis  in 
Mali's  affairs,  he  desired  to  conceal  and  shield  from  the  pursuit  of  his  cred- 
itors his  property,  and  to  accomplish  that  object  he  combined  with  Roman, 
who  was  active  in  devising  the  fraudulent  scheme  whereby  the  property 
was  effectually  concealed  and  the  creditors  defrauded.  The  property  was 
concealed  under  Roman's  ostensible  and  acknowledged  ownership ;  and 
that  ownership  was  held  out  and  maintained  by  both  Mali  and  Roman 
under  aU  circumstances  against  Mali's  creditors,  even  to  the  extent  of 
swearing,  in  the  most  positive  and  unequivocal  manner,  in  a  judicial  pro- 


July,  1876.]  THE  AMERICAN  LAW  TIMES  REPORTS.  829 

Vol.  IIL]  RovAK  V,  ICali.  [No.  7. 

oeeding,  that  Mali  had  no  interest  in  the  property  whatever.  Upon  what 
terms  or  understanding  this  fraudulent  combination  between  Mali  and 
Soman  was  entered  into,  the  record  does  not  disclose ;  but  the  scheme 
i?as  most  adroitly  executed  and  maintained  by  the  parties  for  nearly  seven- 
teen years,  and  until  all  the  creditors  designed  to  be  cheated  had  been  in- 
duced to  surrender  their  claims,  upon  the  supposition  that  Mali  had  no  prop- 
erty, on  payment  of  some  nine  or  ten  cents  in  the  dollar.  During  all  this 
long  period,  Mali  not  only  acquiesced  in,  but  maintained,  against  J^he  most 
searching  efEorts  of  his  creditors,  Roman's  pretended  ownership ;  and  not- 
withstanding the  many  opportunities,  and  the  strong  honest  incentives 
that  should  have  induced  him  to  withdraw  from  the  combination,  and 
expose  the  fraud,  there  is  no  suggestion  that  he  had  been  misled,  unduly 
influenced,  or  imposed  on,  until  after  Roman's  death,  when  it  was  no 
longer  feasible  to  maintain  and  carry  on  the  fraudulent  scheme  that  had 
been  so  effectually  devised. 

But  it  is  said  iJiat  Roman  was  Mali's  legal  sulyiser,  and  that  he  devised 
and  concocted  the  fraudulent  scheme,  and  counselled  Mali's  course  in  ref- 
erence to  it ;  and  that,  therefore,  notwithstanding  Mali's  fraudulent  con- 
duct, he  ought  to  have  the  benefit  of  the  rule  governing  transactions 
between  client  and  attorney,  and  be  relieved  on  principles  of  public  policy. 
Whether  Roman,  in  his  character  of  attorney,  was  retained,  at  the  com- 
mencement of  the  transaction,  as  the  legal  adviser  of  Mali,  certainly  ad- 
mits of  great  doubt  upon  the  proof  before  us.  Mali  himself  has  sworn 
positively  that  Roman  was  not  his  attorney.  But  if  it  be  conceded  that 
the  relation  of  client  and  attorney  did  exist,  then  it  is  manifest  that  Mali 
had  but  one  object  in  retaining  Roman  as  his  counsel,  and  that  was  to 
obtsdn  the  aid  and  assistance  that  the  latter  could  render  in  evading  and 
defrauding  his,  Mali's,  creditors ;  and  though  Roman  was  the  more  active 
of  the  two  in  planning  and  executing  the  fraud,  yet  Mali  was  all  the 
while  approving  and  cooperating  in  it,  and  supported  it  throughout. 
Both  were,  therefore,  in  the  contemplation  of  law,  equally  guilty ;  and 
the  counsel  for  the  appellee  do  not  deny,  ^^  that  the  evidence  shows  that 
Roman  and  Mali  were  parties  to  a  miserable  fraud,  conceived  in  sin,  and 
matured  on  perjury."  It  is  also  conceded  by  the  counsel  for  the  appellee, 
that  neither  party  has  shown  any  right  in  himself  which  a  court  of  justice 
ought  to  respect,  and  in  this  we  entirely  agree. 

§nch,  then,  being  the  case,  it  falls  directly  within  the  well  established 
principle,  that  he  who  comes  into  equity  must  come  with  clean  hands ; 
and  if  a  party  seeks  to  cancel  or  set  aside  an  instrument,  or  be  relieved  of 
a  transaction,  or  recover  property,  on  the  ground  of  fraud,  and  he  himself 
has,  been  guilty  of  a  wilful  participation  in  the  fraud,  equity  will  not  in- 
terpose in  his  behalf.  This  principle,  it  has  been  said,  is  founded  in  the 
soundest  wisdom  and  policy  of  the  law,  and  it  has  been  applied  and  en- 
forced by  the  courts  with  great  uniformity.  It  was  upon  this  principle 
that  the  supreme  court  of  the  United  States  acted  in  the  case  of  Oreath 
V.  Sims^  6  How.  192.  In  that  case  the  court  said :  "  The  complainant  al- 
leges, that  the  obligation  to  which  he  had  voluntarily  become  a  party  was 
intentionally  made  in  fraud  of  the  law,  and  for  this  reason  he  prays  to  be 
relieved  from  its  fulfilment.  This  prayer,  too,  is  preferred  to  a  court  of 
conscience,  to  a  court  that  touches  nothing  that  is  impure.     The  condign 
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and  appropriate  answer  to  such  a  prayer  from  such  a  tribunal  is  this,  — 
that,  however  unworthy  may  have  been  the  conduct  of  your  opponent,  yon 
are  confessedly  in  pari  delicto ;  you  cannot  be  admitted  here  to  plead 
your  own  demerits ;  precisely,  therefore,  in  the  position  in  which  you  have 
placed  yourself,  in  that  position  we  must  leave  you."  And  so  we  say  to 
the  appellee  here.  Motion  for  reargument  denUi. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

MTTNICIPAL  BONDS.  —  NEGOTIABILITY.  —  EECITALS,    ETC. 

HUMBOLDT  TOWNSHIP  v.   LONG  et  al. 

Certain  bonds  contained  the  following  recitak  :  **  This  bond  is  issued  for  the  purpose 
of  subscribing  to  the  capital  stock  of  the  Fort  Scott  and  Allen  County  Bailroad,  and 
for  the  construction  of  the  same  through  the  said  township,  in  pursuance  of,  and  in 
accordance  with,  an  act  of  the  Legislature  of  the  State  of  Kansas,  entitled  *•  An  act 
to  enable  municipal  townships  to  subscribe  for  stock  in  any  railroad,  and  to  provide 
for  the  payment  of  the  same,  approved  February  25,  1870  ; '  and  for  the  payment  of 
the  said  sum  of  money  and  accruing  interest  thereon,  in  manner  aforesaid,  upon  the 
performance  of  the  said  condition,  the  faith  of  the  aforesaid  Humboldt  township,  u 
also  its  property,  reyenues,  and  resources  is  pledged."  //eld,  that  the  building  of  the 
road  was  not  a  condition  on  which  the  payment  of  the  bonds  depended.  Marcy  y. 
Township  of  Oswego  (3  Am.  L.  T.  R.  N.  S.,  295)  approved.  Miller,  Dayis,  and 
FiBLD,  JJ.,  dissenting. 

In  error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Kansas. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

The  first  question  certified  from  the  court  below  is  whether  the  l)onds 
to  which  the  coupons  in  suit  were  attached  are  negotiable  bonds,  such  as 
to  entitle  the  plaintiff  to  the  rights  of  a  bond  fide  holder  of  n^otiable 
paper  taken  in  the  ordinary  course  of  busineBS  before  maturity. 

They  are  certificates  of  indebtedness  to  the  railroad  company,  or 
bearer,  each  for  one  thousand  dollars,  lawful  money  of  the  United  States, 
payable  on  a  day  certain,  with  interest  at  the  rate  of  seven  per  cent, 
payable  annually  on  the  first  days  of  January  in  each  year,  at  a  specified 
banking  house,  on  the  presentation  and  surrender  of  the  respective  inter- 
est coupons  thereto  annexed.  If  this  were  all,  there  could  be  no  doubt 
of  their  complete  negotiability.  But  it  is  said  the  subsequent  language 
of  the  certificates  controls  the  absolute  promise,  and  shows  that  payment 
was  to  be  made  only  on  a  contingency.  This  is  argued  from  the  recital 
contained  in  the  instrument  and  from  what  follows  it.  We  quote  :  ^'  This 
bond  is  issued  for  the  purpose  of  subscribing  to  the  capital  stock  of  the 
Fort  Scott  and  Allen  County  Railroad,  and  for  the  construction  of  the 
same  through  the  said  township,  in  pursuance  of,  and  in  accordance  with, 
an  act  of  the  Legislature  of  the  State  of  Kansas,  entitled  ^  An  act  to  ena- 
ble municipal  townships  to  subscribe  for  stock  in  any  railroad,  and  to 
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provide  for  the  payment  of  the  same,  approved  February  25, 1870  ; '  and 
for  the  payment  of  the  said  sum  of  money  and  accruing  interest  thereon, 
in  manner  aforesaid,  upon  the  performance  of  the  said  condition,  the 
faith  of  the  aforesaid  Humboldt  township,  as  also  its  property,  revenue, 
and  resources  is  pledged."  Relying  upon  this  clause  oi  the  certificate 
the  township  contends  that  the  construction  of  the  railroad  through  the 
township  was  a  condition  upon  which  the  payment  was  agreed  to  be 
made.  We  think,  however,  this  is  not  the  true  construction  of  the  con- 
tract. The  construction  of  the  road  as  well  as  the  subscription  for  stock 
were  mentioned  in  the  recital  as  the  reasons  why  the  township  entered 
into  the  contract,  not  as  conditions  upon  which  its  performance  was  made 
to  depend.  It  was  for  the  purpose  of  subscribing,  and  to  aid  in  the 
oonstniction  of  the  road  that  the  bond  was  given.  The  words  *^  upon  the 
performance  of  the  said  condition,"  cannot  then  refer  to  anything  men- 
tioned in  the  recital,  for  there  is  no  condition  there.  A  much  more 
reasonable  construction  is  that  they  refer  to  a  former  part  of  the  bond, 
where  the  annual  interest  is  stipumted  to  be  payable  at  a  banker's,  ^^  on 
the  presentation  and  surrender  of  the  respective  interest  coupons."  Such 
presentation  and  surrender  is  the  only  condition  mentioned  m  the  instru- 
ment But  that  stipulation  presents  no  such  contingency  as  destroys  the 
negotiability  of  the  instrument.  It  is  what  is  always  implied  in  every 
promissory  note  or  bill  of  exchange,  that  it  is  to  be  presented  and  sur- 
rendered when  paid.  As  well  might  it  be  said  that  a  note  payable  on 
demand  is  payable  upon  a  contingency,  and  therefore  non-negotiable,  as 
to  aflSrm  tnat  one  payable  on  its  presentation  and  surrender  is  for  liiat 
reason  destitute  of  negotiability. 

The  next  question  certified  is  whether  the  bonds  are  invalid  because 
of  the  fact  that  the  election  was  held  within  less  than  thirty  days  after 
the  day  of  the  order  calling  for  it. 

The  act  of  the  legislature  under  which  the  bonds  purport  to  have 
been  issued,  (passed  in  1870,}  is  the  act  under  which  the  bonds  con- 
sidered in  the  case  of  Marcy  v.  The  Tonmship  of  Oswego  (8  Am.  L.  T. 
Reps.,  N.  Y.)  were  issued.  We  held  in  that  case  that  by  its  provisions 
the  board  of  county  commissioners,  who  caused  the  bonds  to  be  issued, 
were  constituted  the  authority  to  determine  whether  the  conditions  of 
fact,  made  by  the  statute  precedent  to  the  exercise  of  the  authority 
granted  to  execute  and  issue  the  bonds,  had  been  performed,  and  that 
their  recital  in  the  bonds,  issued  by  them,  was  conclusive  in  a  suit  against 
the  township  brought  by  a  bond  fide  holder.  In  so  ruling  we  but  decided 
what  had  often  before  been  decided,  and  what  ought  to  be  regarded 
as  a  fixed  rule.  Appl3ring  it  to  the  solution  of  the  question  now  before 
us,  it  is  plain  that  the  bonds  are  not  invalid  because  all  the  notice  of  the 
popular  election  was  not  given  which  the  legislative  act  directed.  The 
election  was  a  step  in  the  process  of  execution  of  the  power  granted  to 
issue  bonds  in  payment  of  a  municipal  subscription  to  the  stock  of  a 
raihroad  company.  It  did  not  itself  confer  the  power.  Whether  that 
step  had  been  taken  or  not,  and  whether  the  election  had  been  regularly 
conducted,  with  sufficient  notice,  and  whether  the  requisite  majority  of 
votes  had  been  cast  in  favor  of  a  subsmption,  and  consequent  bond  issue, 
were  questions  which  the  law  submitted  to  the  board  of  county  com- 
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missioners  and  which  it  was  necessary  for  them  to  answer  before  they 
could  act.  In  the  present  case  tiie  board  passed  upon  them  and  issaed 
the  bonds,  asserting  by  the  recitals  that  they  were  issued  *^  in  parsuanoe 
of  and  in  accordance  with  the  act  of  the  legislature."  Thus  the  plaintiff 
below  took  them,  without  knowledge  of  any  irregpilarities  in  the  process 
through  which  the  legislative  authority  was  exercised,  and  relying  upon 
the  assurance  given  by  the  board  that  the  bonds  had  been  issued  in  ac- 
cordance virith  the  law.  In  his  hands,  therefore,  they  are  valid  instru- 
ments. 

The  third  question  certified  is  answered  by  what  was  decided  in  the 
case  of  Marey  v.  The  Tofvn$h%p  of  O^wega^  tupra,  to  which  we  have 
already  referred.  There  is  no  essential  difference  between  this  case  and 
that.  The  assessment  rolls  of  the  township  may  have  been  proper  evi- 
dence for  the  consideration  of  the  board  of  county  commissioners  when 
they  were  inquiring  what  the  value  of  the  taxable  property  of  the  town- 
ship was,  but  the  bonds  are  not  invalid  in  the  hands  of  a  bond  fide 
holder  by  reason  of  their  having  been  voted  and  issued  in  excess  of  the 
statutory  limit,  as  shown  by  the  rolls.  Whatever  may  be  the  right  of 
the  township  as  against  those  who  issued  the  bonds,  it  cannot  set  ap 
against  bond  fide  holder  of  the  bonds  that  the  amount  issued  was  too 
large,  in  the  face  of  the  decision  of  the  board,  and  their  recital  that  the 
bonds  were  issued  pursuant  to  and  in  accordance  with  the  Act  of  1870. 

The  judgment  of  the  circuit  court  is  affirmed. 

For  dissenting  opinion  of  Mr.  Justice  Miller,  see  page  297. 


SUPREME   COUBT  OF  OHIO. 

(To  appear  in  96  Ohio  St.) 
MOBTGAGE. —  USUEY. — INTEREST  UPON  INTEREST. 

CRAMER  17.  LEPPER. 

Where  one  purchases  land  subject  to  a  mortgage  lien,  and  as  part  of  the  condderatioD, 
agrees  to  pay  the  mortgage  debt,  he  cannot  defend  against  the  mortgage  on  the 
ground  of  usury. 

Under  a  contract  for  the  payment  of  interest  at  a  specified  rate  annually  upon  default 
of  payment,  interest  on  the  interest  will  be  computed  at  six  per  cent. 

Motion  for  leave  to  file  a  petition  in  error  to  the  district  court  of  Sum- 
mit County. 

On  the  25th  of  February,  1868,  Philip  Cramer  executed  his  note  to 
Samuel  C.  Taylor  for  $2,500,  payable  five  years  after  date,  with  interest 
at  the  rate  of  ten  per  cent,  per  annum,  payable  annually ;  and,  to  secure 
payment  of  the  note,  executed  a  mortgage  on  certain  real  estate  situate  in 
Summit  county. 

Afterward,  on  the  2d  day  of  February,  1869,  Cramer,  by  contract  in 
writing,  sold  tke  mortgaged  premises  to  Peter  Lepper,  and  agreed  to 
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oonyey  the  same  in  fee-edmple  on  or  before  the  2d  day  of  April,  1869 ; 
and,  in  consideration  therefor,  Lepper  agreed  to  pay  $23,850,  as  follows : 
By  the  conveyance  of  a  certain  other  tract  of  land  to  Cramer,  $9,000 ;  by 
the  transfer  of  cert£un  notes,  $9,200  ;  by  his  own  notes  bearing  interest, 
$3,150';  and  the  balance  of  the  purchase  money  was  provided  for  in  these 
words :  ^'  There  is  a  lien  on  said  Cramer's  farm  of  twenty-five  hundred 
dollars,  held  by  a  Mr.  Taylor,  which  Peter  Lepper  agrees  to  pay." 

On  the  1st  of  April,  1869,  Cramer  executed  and  delivered  to  Lepper  a 
deed  in  pursuance  of  the  contract,  in  which  the  grantor  covenanted  that 
the  premises  were  free  and  clear  of  all  incumbrances,  ^*  except  a  mortgage 
claim  of  a  Mr.  Taylor  for  $2,500,  which  Peter  Lepper  is  to  pay  to  said 
Taylor." 

From  time  to  time  between  the  delivery  of  the  deed  and  the  12th  of 
March,  1874,  Lepper  paid  to  Taylor  on  his  mortgage  divers  sums,  amount- 
ing to  $2,675.73. 

On  the  25th  of  April,  1874,  Taylor  brought  his  action  in  the  court  of 
common  pleas  of  Summit  County,  against  Cramer  and  Lepper,  to  enforce 
his  mortgage  lien  for  the  balance  due  on  the  note,  including  interest  at 
the  rate  therein  specified. 

On  the  final  hearing,  at  the  May  term,  1874,  Cramer  admitted  the 
right  of  the  plainti£E  to  recover  according  to  the  prayer  of  his  petition,  but 
Lepper  resisted  so  much  of  the  claim  as  was  usurious.  Thereupon,  the 
court  found  the  balance  due  on  the  mortgage  in  favor  of  the  plaintiff, 
computing  interest  at  the  rate  of  ten  per  cent.,  payable  annually,  to  be 
11,402.50,  and  decreed,  upon  failure  of  payment  at  a  short  day,  the  sale 
of  the  mortgaged  premises. 

Thereupon,  the  court  proceeded  to  determine  the  rights  of  the  defend- 
ants as  between  themselves,  proper  pleadings  having  been  interposed  for 
that  purpose,  in  which  Cramer  claimed  that  Lepper  was  bound  by  the 
contract  to  pay  the  whole  amount  of  the  decree.  Lepper  on  the  other 
hand,  claimed  that,  under  the  contract,  he  was  bound  to  pay  any  balance 
that  might  be  unpaid  of  the  sum  of  $2,500,  and  interest  thereon  from  the 
Ist  of  April,  1869,  at  the  rate  of  six  per  centum  per  annum,  and  no 
more. 

Upon  this  issue  there  was  introduced  in  evidence  the  contract  of  Feb- 
ruary 2,  1869,  and  the  deed  of  1st  April,  1869,  above  named,  together 
with  an  a^eed  statement,  that  Taylor's  mortgage  had  been  duly  recorded, 
and  that  Lepper,  at  the  date  of  the  contract,  had  knowledge  of  the  con- 
tents of  the  note  and  mortgage. 

Thereupon,  the  court  decreed  that  as  between  themselves,  Cramer  was 
bound  to  pay  of  the  balance  due  to  Taylor  on  his  decree,  the  sum  of 
$275.20,  and  Lepper  the  balance,  to  wit,  $1,126.80. 

On  petition  in  error  to  the  district  court  by  Lepper,  it  was  alleged  that 
the  common  pleas  erred :  1.  In  holding  that  Lepper  was  bound  by  his 
contract  to  pay  to  Taylor  a  greater  sum  then  $2,500,  and  interest  thereon 
at  the  rate  of  six  per  cent,  from  and  after  April  1,  1869.  2.  Li  not  hold- 
ing that  Cramer  was  liable  for  interest  on  said  sum  of  $275.20  from  and 
after  the  1st  of  April,  1869. 

The  judgment  of  the  court  of  common  pleas  was  reversed  by  the  dis- 
trict court,  and  this  proceeding  is  to  obtain  a  reversal  of  the  ju(%ment  of 
the  district  court. 
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JST.  TF.  Inger%olly  for  the  motion.  Usury  is  a  defence  personal  to  the 
debtor.  It  is  not  transferable  or  assignable.  *>  No  one  but  a  party  to  a 
usurious  loan,  or  bis  heirs,  devisees,  or  personal  representative,  can  avoid 
a  usurious  contract  on  account  of  usury.  It  cannot  be  set  up  by  a  stran- 
ger to  the  original  transaction.  Ohio  ^  Miss.  It.  R,  Co.  y.  Kasson^  37 
N.  Y.  218  ;  Bullard  v.  Raynor^  80  lb.  206  ;  Chamberlain  v.  Dempsey^ 
86  lb.  149 ;  10  Johns.  185 ;  9  Paige,  187  ;  10  lb.  826 ;  2  Denio,  621. 

The  usurious  mortgage  was  as  much  a  part  of  the  consideration  as  was 
all  the  purchase  in  excess  of  the  mortgage.  It  entered  into  the  contract 
as  part  and  parcel  thereof.  The  principal  and  interest,  or  amount  repre- 
sented by  the  mortgage  together  with  the  further  price  or  value  of  the 
land,  both  make  up  the  purchase  by  Lepper. 

Usury,  when  made  the  consideration  for  another  contract,  is  neither  an 
illegal  nor  void  consideration.  Bearce  v.  Barstotv,  9  Mass.  44  ;  BuAy  v. 
Finn,  1  Ohio  St.  409  ;  De  Wolf  v.  Johnson,  10  Wheat  892. 

A  purchaser  of  land  who  takes  by  the  terms  of  his  conyeyance,  subject 
to  a  mortgage,  cannot  set  up  usury  in  the  mortgage  to  avoid  it.  Post  v. 
Dart,  8  Paige,  689 ;  Cole  v.  lavage,  10  lb.  688 ;  Ijevett  v.  IHamand,  4  Edw. 
22 ;  Wells  v.  Chapman,  18  Barb.  561 ;  Sands  v.  Church,  6  N.  Y.  847 ;  Bel- 
mont V.  Coman,  22  lb.  488  ;  24  lb.  170  ;  Mnor  v.  Terry,  6  How.  Pr.  211 ; 
Union  Bank  of  Massillon  v.  Bell,  14  Ohio  St.  200 ;  Burr  v.  Beers,  24  N.  Y. 
178  ;  Brooks  v.  Avery,  4  lb.  225 ;  Lawrence  t.  Fox,  lb.  268 ;  Thompson 
V.  Thompson,  4  Ohio  St.  888, 

Edgerton,  Kohler,  ^  Campbell,  contra.  Usury  in  the  mortgage  assumed 
by  Lepper,  is  good  as  a  defence  by  him  to  that  extent.  Ord  on  Usury, 
181 ;  Post  V.  Bart,  8  Paige,  689  ;  4  Comst.  225. 

Lepper  by  his  purchase  acquired  the  same  right  to  contest  the  validity 
of  Taylor's  mortgage,  or  the  usury  in  it,  that  Cramer  had.  The  fact  that 
Cramer  allowed  judgment  to  be  token  against  him  for  the  usurious  daim, 
does  not  in  any  manner  deprive  Lepper  &om  defending  on  his  part  against 
it.  9  Paige,  187  ;  18  Mass.  516  ;  15  lb.  515  ;  1  Hilliaid  on  Mortgages, 
565  ;  14  Ohio  St.  200  ;  17  Ohio,  889. 

By  the  Court.  As  between  Taylor,  the  mortgagee,  and  Lepper,  the 
grantee  of  the  mortgagor,  the  latter  must  be  regarded  as  the  purchaser  of 
the  equity  of  redemption  merely,  and  as  such,  he  had  no  right  to -set  up 
by  way  of  defence  that  the  note  secured  by  the  mortgage  was  usurious. 
The  defence  of  usury  in  such  case  is  personal  to  the  mortgagor,  and  if 
waived  by  him,  cannot  be  set  up  by  his  grantee,  who  assumes,  in  consider- 
ation of  the  grant,  to  pay  the  claim  of  the  mortgagee.  Union  Bank  v. 
BeU,  14  Ohio  St.  201 ;  Oreen  v.  Kemp,  18  Mass.  615 ;  Shufelt  v.  Shu- 
felt,  9  Paige,  187 ;  Morris  v.  Floyd,  6  Barb.  180. 

As  between  Cramer  and  Lepper,  the  vender  and  purdiaser  of  the 
equity  of  redemption,  we  think  the  court  of  common  pleas  rightly  con- 
strued their  contract  in  holding  Cramer  to  the  payment  of  the  interest 
which  had  accrued  on  the  note  and  mortgs^e  prior  to  April  1,  1869,  the 
date  of  the  conveyance.  This  construction  is  sustained  in  view  of  the  fact 
that  the  amount  of  the  mortgage  debt  assumed  by  Lepper  is  stated  in  the 
contract  at  f  2,500,  the  principal  of  the  note  only ;  and  especially  as  the 
principal  debt,  excluding  interest  fully  and  exactly,  when  added  to  other 
specific  sums  agreed  to  be  paid,  amounts  to  the  sum  agreed  as  the  price 
to  be  paid  for  the  mortgaged  premises. 
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And  as  between  the  same  parties,  it  is  clearly  shown  by  the  terms  of 
their  contract  when  considered  in  the  light  of  the  known  f acts,  that  Lep- 
per's  undertaking  was  to  pay  the  principal  of  the  note,  with  interest,  after 
the  date  of  the  conveyance,  at  the  rate  therein  specified,  as  part  consider- 
ation for  his  purchase. 

Bat  we  think  the  conrt  of  common  pleas  erred  in  not  charging  Cra- 
mer with  the  interest  which  aocmed  on  the  sum  decreed  against  him 
from  April  1,  1869,  until  the  date  of  the  decree.  This  sum,  as  we  under- 
stand, was  the  interest  which  had  accrued  on  the  note  before  the  date  of 
the  conveyance,  and,  as  against  Cramer,  Lepper  should  have  been  released 
from  interest  accruing  thereon.  The  rate  of  such  accruing  interest  was 
six  per  cent.,  there  beinff  no  agreement  as  to  the  rate  of  interest  upon 
accrued  interest.  This  being  the  rate  to  which  Taylor  was  entitled,  the 
same  rate  must  be  computed  as  between  Cramer  and  Lepper. 

For  this  error  the  judgment  of  the  court  of  common  pleas  was  rightly 
leversed,  and  hence  this  motion  must  be  overruled. 


Gmcnrr  court   of  the  unttbd  states.  —  northern 

DISTRICT   OF   GEORGIA. 

[April,  1876.] 

constitutionality  of  the  ambndatoby  bankbtjpt  act  of  1878. 

IN  BE  SMITH. 
Hie  amendatory  bankruptcy  act  of  March  3,  1878,  is  not  unconstitntional. 

Peeples  ^  HowelU,  for  petitiouer. 

Botfnton  ^  Dismake^  contra. 

Woods,  J.  This  is  a  petition  filed  to  reverse  a  decree  of  the  district 
court  in  bankruptcy. 

The  facts  of  the  case  appear  from  the  pleadings  and  evidence  to  be  as 
folloi¥8:  John  W.  A.  Smith  was  adjudged  a  bankrupt  by  the  district 
court  in  the  Northern  District  of  Georgia,  on  the  8d  day  of  June,  A.  D. 
1873.  At  the  date  of  the  adjudication  the  petitioner  was  the  judgment- 
creditor  of  the  bankrupt  in  the  sum  of  $ — — .  The  judgment  bore  date 
prior  to  the  21st  ds^  of  July,  1868,  when  the  present  Constitution  of 
Georgia  went  into  enect,  and  was  a  lien  upon  the  real  estate  of  the  bank- 
rupt. 

By  an  act  passed  prior  to  and  in  force  in  1864,  and  in  force  when  the 
debt  due  to  petitioner  was  contracted,  and  which  remained  in  force  until 
the  adoption  of  the  Constitution  of  1868,  there  was  allowed  to  the  head  of 
a  family,  as  a  homestead,  exempt  from  execution,  fifty  acres  of  land  for 
each  of  his  children  under  sixteen  years  of  age. 

By  the  Constitution  of  1868,  and  by  an  act  of  the  legislature,  passed 
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October  8d,  1868,  to  carry  the  constitutional  provision  into  effect,  there 
was  allowed  to  the  head  of  a  family  a  homestead  of  realty  exempt  from 
execution,  of  the  value  of  ^2,000  (in  specie). 

The  judgment  of  the  petitioner  against  the  bankrupt  was  duly  proven 
and  allowed  as  a  debt  against  his  estate  prior  to  the  30th  of  June,  1874. 
On  that  day,  the  assignee  in  bankruptcy  set  off  to  the  bankrupt  his 
homestead,  according  to  the  provisions  of  die  Act  of  1864,  namely :  ninety 
acres  of  land,  that  being  fifty  acres  and  five  acres  in  addition  thereto  for 
each  child  of  the  bankrupt  under  sixteen  years  of  age.  The  bankrapt 
claimed  that  he  was  entitled  to  have  assigned  to  him  the  homestead  al- 
lowed by  the  Constitution  of  1868,  and  the  Act  of  October  8d,  1868,  to 
wit :  realty  to  the  value  of  $2,000  (in  specie).  He  therefore  filed  with  the 
register  his  objections  to  the  assignment  made  by  the  assignee.  The  ro- 
ister referred  the  question  thus  raised  with  his  opinion  thereon,  sustaining 
the  objections  of  the  bankrupt  against  the  assignment,  to  the  district  judge, 
who  also  sustained  the  objections  of  the  bankrupt,  and  held  that  he  was 
entitled  to  have  his  homestead  set  off,  under  the  provisions  of  the  Act  of 
October  Sd,  1868,  notwithstanding  the  fact  that  the  debt  of  the  objecting 
creditor  was  contracted  and  the  judgment  therefor  a  lien  upon  the  realty 
of  the  bankrupt,  before  the  change  in  the  homestead  law. 

To  review  and  reverse  this  decree  of  the  district  judge,  is  the  purpose 
of  the  petition. 

The  case  turns  upon  the  constitutionality  of  the  act  of  Congress  ap- 
proved March  3, 1873,  entitled,  ^'  An  act  to  declare  the  true  intent  and 
meaning  of  the  act  approved  June  8,  1872,  amendatory  of  the  general 
bankrupt  law.  17  Statute,  577 ;  Rev.  Statute,  sec.  5045.  This  statute 
enacts,  ^^  that  the  exemptions  allowed  the  bankrupt  .  .  •  •  shall  be  the 
amount  allowed  by  the  Constitution  and  laws  of  each  state,  respectively, 
as  existing  in  the  year  1871,  and  that  such  exemptions  be  valid  against 
debts  contracted  before  the  adoption  and  passage  of  such  state  constitu- 
tion and  laws,  as  well  as  those  contracted  after  ti^e  same,  and  against  liens 
by  judgment  or  decree  of  any  state  court,  any  decision  of  any  such  court 
rendered  since  the  adoption  and  passage  of  such  Constitution  and  laws  to 
the  contrary  notwithstanding." 

To  put  the  question  clearly  in  view,  it  must  be  stated  that  after  the 
adoption  of  the  Constitution  of  1868,  and  the  passage  of  the  Act  of  Oct.  3, 
1868,  to  carry  the  exemptions  provided  for  by  the  Constitution  into  effect, 
the  supreme  court  of  Georgia  at  its  January  term,  1873,  in  the  case  of 
Janes  v.  Brandon  (48  Ga.  693),  decided  that  the  provisions  of  the  Consti- 
tution and  of  the  law,  as  far  as  they  increased  the  exemption  of  property 
from  execution,  as  against  debts  contracted  before  their  adoption,  was  in 
conflict  with  that  provision  of  the  Constitution  of  the  TJnited  States  which 
declares  ^^no  state  shall  •  •  .  .  pass  ....  any  law  impairing  the 
obligation  of  contracts  (Constitution  of  the  U.  S.  Art.  1,  Sec.  10),  and 
were,  therefore,  null  and  void.  The  same  decision  had,  in  effect,  been 
previously  made  by  the  supreme  court  of  the  United  States  in  the  case  of 
Ghmn  v.  Barry ^  15  Wallace,  610.  It  follows  from  this  state  of  the  law, 
as  declared  by  the  courts,  that  when  the  assignee  undertook  to  set  off  the 
homestead  of  the  bankrupt  on  the  30th  of  June,  1873,  he  was  not  author- 
ized to  set  apart,  as  against  Whitefield's  administrator,  any  greater  amount 
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of  realty  than  was  authorized  by  the  Act  of  1864,  except  as  he  derived  his 
authority  from  the  Act  of  Congress  of  March  3,  1873,  above  cited.  In 
other  words,  there  was  no  valid  and  operative  state  law  by  which  the 
bankrupt  could  claim  that  he  was  entitled  to  a  homestead  of  the  value  of 
$2,000  (in  specie),  as  prescribed  by  the  Constitution  and  law  of  1868. 

The  question,  therefore,  whether  the  Act  of  Congress,  March  3,  1873, 
is  constitutional,  is  vital  to  the  decision  of  this  case. 

The  objection  to  this  act  is  not  that  it  impairs  the  obligation  of  con- 
tracts, for  Congress  is  not  prohibited  by  the  Constitution  from  passing 
such  a  law.  EvaiM  v.  Uatan^  Peteis  C.  C.  238  ;  Satterlee  v.  Matthewson^ 
2  Peters,  380 ;  Bloomer  v.  Stolley^  5  McLiean,  158.  Besides  the  power 
expressly  given  to  Congress  ^^  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  throughout  the  United  States,"  implies  the  power  to  impair 
the  obligations  of  contracts.  Stephens  v.  Qriswold^  20  Wall.  603 ;  The 
Legal  Tender  Cases,  12  Wall,  457. 

The  ground  of  objection  is  that  the  law  is  not  uniform  as  requu-ed  by 
the  Constitution  of  the  United  States.  In  my  judgment,  a  bankrupt  law 
which  adopts  the  exemption  from  execution  prescribed  by  the  laws  of  the 
several  states  is  uniform  so  far  as  such  exemptions  are  concerned.  The 
exemptions  may  differ  widely  in  different  states,  but  such  an  act  would 
apply  a  uniform  rule,  namely,  to  subject  to  the  payment  of  the  bank- 
rupt's debts  all  his  property  not  exempted  by  the  laws  of  the  state  where- 
in he  resided.  Upon  tnis  ground  the  original  provision  of  the  bankrupt, 
which  adopted  the  state  exemption  laws  in  force  in  1864,  was  declared  to 
be  uniform.     In  re  Beckerford^  I  Dillon,  45. 

But  it  is  said  that  the  Act  of  1873  does  not  adopt  the  exemption  laws 
as  they  exist  in  the  states,  but  gives  effect  to  all  those  which  were  upon 
the  statute  books  of  the  states  in  1871,  even  though  some  of  them  may 
have  been  declared  unconstitutional,  invalid,  and  inoperative  by  the  state 
courts  ;  that  the  operation  of  the  act  of  Congress  is  therefore  not  uniform, 
because  in  some  states  the  exemption  allowed  by  the  state  laws  is  fol- 
lowed, while  in  others  exemptions  are  permitted  which  the  state  laws,  as 
interpreted  by  the  courts,  do  not  allow. 

The  same  objection  would  apply  to  the  original  Bankrupt  Act  of  1867. 
That  declared  that  the  exemptions  allowed  by  the  state  laws  in  force 
in  1864  should  be  allowed  under  the  bankrupt  act.  The  constitutionality 
of  this  provision  has  never  been  declared,  and  yet,  before  the  Sd  of  March, 
1867,  the  date  of  the  bankrupt  act,  many  of  the  states  might  have  al- 
tered, amended,  or  repealed  the  exemption  laws  which  were  in  force  in 
1864.  Doubtless  many  of  them  did  so  before  the  passage  of  the  Act  of 
1873.  Yet  the  Bankrupt  Act  of  1867  undertook  to  give  effect,  not  to  the 
exemption  laws  as  they  existed  at  its  passage,  and  as  they  might  be  there- 
after altesed  or  amended,  but  as  they  existed  in  1864.  So,  if  the  orig- 
inal act  was  uniform,  the  amendment  of  1873  ^ust  be  uniform. 

Had  the  bankrupt  act  made  no  exemption  at  all,  or  a  horizontal  one, 
as  of  such  a  number  of  dollars,  or  qt  certain  specified  ai*ticles,  it  would 
We  been  less  uniform  than  the  rule  adopted  in  1867  and  1878,  because 
the  contracts  made  in  each  state  were  subject  to  the  implied  condition 
that  thev  could  never  be  enforced  against  the  property  of  the  debtor  ex- 
empted by  the  laws  of  such  state ;  aQ4  ^  horizontal  exemption  would  have 
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cat  down  contractB  in  one  state  and  aided  them  in  another,  which  would 
not  have  beeti  uniform ;  that  is,  it  would  not  have  been  paying  uniform 
respect  to  the  obligation  of  contracts  made  in  different  states. 

Perhaps  the  most  exactly  uniform  rule  would  have  been  to  subject 
every  contract  to  such  an  exemption  as  it  was  liable  to  when  made.  Bat 
that  would  not  have  been  practicable,  for  the  property  of  the  same  debtor 
would  in  many  instances  have  been  liable  to  different  exemptions,  and  his 

{)roperty  would  always  be  taken  by  the  claims  which  were  subject  to  the 
east  exemption,  but  only  for  the  benefit  of  the  owners  of  such  claims,  so 
that  some  creditors  would  get  a  larger  percentage  of  their  claims  than  others. 

It  appears,  therefore,  that  the  best  thing  Congress  could  do  was  to  adopt 
the  state  exemptions  existing  at  a  recent  day  and  likely  to  affect  most 
contracts  made  by  the  bankrupt. 

Congress  has  undertaken  to  say  that  all  exemptions  in  force  at  a  cer- 
tain date  by  laws  of  the  state  shall  have  effect  under  the  bankrupt  act. 
I  think  this  sufficiently  meets  the  requirement  of  uniformity,  and  that,  to 
make  the  law  uniform,  it  was  not  necessary  to  enact  that  the  bankrapt 
act  should  follow  the  shifting  legislation  of  the  states  on  the  subject  of 
exemptions,  or  the  decisions  of  the  state  courts. 

Thus  the  Bankrupt  Act  of  1867  continued  the  exemptions  that  were  in 
force  in  Georgia  in  1864,  although  those  exemptions  had  been  repealed  and 
new  ones  established  by  the  Act  of  October  8,  1868. 

Suppose  the  Bankrupt  Act  of  1867  had  declared  that  all  exemptions  by 
the  state  law  in  force  at  the  date  of  its  passage  should  have  effect  under 
the  bankrupt  act.  That  would  clearly  be  a  uniform  enactment.  Would 
it  cease  to  be  such  and  become  unconstitutional  merely  because  the  legis- 
lature of  a  state  had,  at  a  subsequent  time,  amended  its  exemption  laws, 
or  the  courts  of  another  state  had  declared  its  exemption  laws  unconstitu- 
tional ?  I  think  it  would  not.  In  other  words,  I  think  Congress  may 
adopt  the  state  la^  on  the  statute  books  of  the  state,  at  a  particular  date, 
in  reference  to  exemptions,  and  that  the  legislation  is  uniform,  although 
the  laws  in  some  of  the  states  may  afterwards  be  repealed  by  the  legisla- 
ture or  declared  null  by  the  courts. 

I  am  advised  that  a  different  view  of  the  subject  has  been  taken  by 
the  United  States  circuit  court  for  the  Eastern  District  of  Virginia,  In  re 
Deekerty  1  American  Law  Times  Reports,  N.  S.  326,  in  which  case  the 
Chief  Justice  of  the  Supreme  Court  pronounced  the  opinion.  But,  in 
passing  upon  the  constitutionality  of  an  act  of  Congress,  all  the  presump- 
tions are  in  favor  of  the  law.  While,  therefore,  disposed  to  yield  great 
weight  to  this  high  authority,  I  cirnnot  forget  that  in  the  opinion  of  the 
Congress  of  the  United  States  this  law  is  constitutional,  and  that  the 
highest  judicial  authority  has  said  that  the  courts  ought  not  to  pronounce 
a  law  unconstitutional  unless  its  incompatibility  be  clear,  decided,  and  in- 
evitable. Fletcher  v.  PecH^  6  Cranch,  87 ;  Dartmouth  College  v.  Wooi- 
ward^  4  Wheat.  625  ;  Livingston  v.  Moore^  7  Peters,  646. 

While  I  admit  that  the  argument  against  the  constitutionality  of  this 
act  is  plausible  and  persuasive,  yet  I  cannot  say  that  it  is  entirely  con- 
vincing ;  it  does  not  make  the  unconstitutionality  of  the  act  clear,  de- 
cided, and  inevitable. 

Resolving  doubts,  therefore,  in  favor  of  the  law,  I  must  decline  to  de- 
clare it  unconstitutional,  and  I  must  affirm  the  decree  of  the  district  court. 
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SUPBEMB   CdUBT  OF  NEVADA. 

(To  Appear  in  10  Kev.) 

CONSTITXJTIONAL  LAW.  —  ENACTING  CLAUSE  OF  STATUTE.  —  CONSTITU- 
TIONAL PROVISIONS    CONCERNING,   MANDATORY. 

STATE  OF  NEVADA  v.  ROGERS. 

The  provision  of  the  section  28,  art.  4,  of  the  Constitution  of  Nevada,  that  the  enacting 
clause  of  every  law  shall  be  as  follows :  '^  The  People  of  the  State  of  Nevada  repre- 
sented in  Senate  and  Assembly  do  enact  as  follows,*'  is  mandatory.  The  omission 
Df  the  words  ** Senate  and"  from  the  enacting  clause  of  an  act  of  the  legislature, 
renders  the  act  unconstitutional  and  void. 

Application  for  writ  of  mandamus  before  the  saprerae  court. 

By  the  Court,  Hawley,  C.  J.  This  is  an  application  for  a  writ  of 
mandamus  to  compel  the  respondent,  the  county  recorder  of  Elko 
County,  to  transcribe  and  dehver  to  relator,  the  county  recorder  of 
Eureka  County,  certain  records,  pursuant  to  the  provisions  of  section  2  of 
the  act  entitled  *^  An  act  to  define  and  establish  the  boundary  lines  of 
Eureka  County."     Stat.  1875,  66. 

Respondent  claims  that  said  act  is  unconstitutional  and  void.  First, 
because  it  embraces  more  than  one  subject  and  because  the  subject  of 
said  act  is  not  expressed  in  the  title,  as  required  by  section  17,  article  4, 
of  the  Constitution,  which  provides  that :  **  Each  law  enacted  by  the  legis- 
lature shall  embrace  but  one  subject  and  matter  properly  connected  there- 
with, which  subject  shall  be  briefly  expressed  in  the  title."  Second,  because 
said  act  has  no  enacting  clause  as  required  by  section  28,  article  4,  of 
the  Constitution,  which  provides  that :  "  The  enacting  clause  of  every 
law  shall  be  as  follows :  '  The  People  of  the  State  of  Nevada,  repre- 
sented in  the  Senate  and  Assembly,  do  enact  as  follows,'  and  no  law  shall 
be  enacted  except  by  bill." 

The  enacting  clause  of  the  act  in  question  leaves  out  the  words  "  Senate 
and  "  and  reads :  **  The  People  of  the  State  of  Nevada,  represented  in 
Assembly,  do  enact  as  follows." 

The  first  question  to  be  determined  is  whether  said  provisions  are 
directory  or  mandatory  in  their  character. 

In  California,  Ohio,  Maryland,  and  Mississippi  similar  provisions  of  the 
Constitution  have  been  held  to  be  directory  only.  Washington  v.  Page^  4 
Cal.  388 ;  Fierpont  v.  CVowcA,  10  Cal.  315 ;  Pirn  v.  Nicholson^  6  Ohio 
State,  177  ;  McPherson  v.  Leonard^  29  Md.  386 ;  Swan  v.  Bucky  40  Miss. 
292.  But  in  Alabama,  Georgia,  Indiana,  Iowa,  Kentucky,  Louisiana, 
Michigan,  Minnesota,  Missouri,  New  Jersey,  New  York,  Texas,  and  Wis- 
consin similar  provisions  have  been  recognized  and  enforced  as  mandatory 
by  the  courts,  and  in  our  judgment  the  whole  current  and  weight  of  au- 
thority, as  well  as  reason,  is  in  accord  with  this  view.  The  argument 
tirged  by  relator,  that  we  should  follow  the  construction  given  by  the 
sapreme  court  of  California  prior  to  the  adoption  of  our  Constitution, 
bas  no  force  in  its  application  to  this  case,  from  the  fact  that  it  cannot  be 


840  THX  AMEBICAN  IiAW  TIMES  BBPOBT8.  [Avgnit,  1871 

■ 

Vol.  m.]  Statb  ov  KavADA  v.  Roosw.  [No.  & 

said  that  we  borrowed  these  provisions  exclusively  from  the  Constitntion 
of  the  State  of  California,  when  similar  provisions  are  to  be  found  in  the 
constitutions  of  other  states,  where  the  courts  had  held  them  to  be  manda- 
tory. This  court  has  recognized  and  enforced  section  17  as  being  manda- 
toiT  (^State  V.  Silver^  9  Nev.  230),  and  we  see  no  valid  reason  for  adopting 
a  different  rule  in  this  case. 

Judge  Gooley  in  his  work  on  Constitutional  Limitations,  after  men- 
tioning the  fact  that  manv  of  the  provisions  of  the  statutes  of  the  several 
States  have  been  held  to  be  directory,  says:  ^*  But  courts  tread  upon  very 
dangerous  ground  when  they  venture  to  apply  the  rules  which  distingaish 
directory  and  mandatory  statutes  to  the  provisions  of  a  constitution, 
ponstitutions  do  not  usually  undertake  to  prescribe  mere  rules  of  pro- 
ceeding, except  when  such  rules  are  looked  upon  as  essential  to  the  thing 
to  be  done ;  and  they  must  then  be  regarded  in  the  light  of  limitations 
upon  the  power  to  be  exercised.  It  is  the  province  of  an  instrument  of 
this  solemn  and  permanent  character  to  establish  those  fundamental 
maxims,  and  fix  those  unvarying  rules  by  which  all  departments  of  the 
government  must  at  all  times  shape  their  conduct ;  and  if  it  descends  to 
prescribing  mete  rules  of  order  in  unessential  matters,  it  is  lowering  the 
proper  dignity  of  such  an  instrument  and  usurping  the  proper  province 
of  ordinary  legislation.  We  are  not,  therefore,  to  expect  to  find  in  a  con- 
stitution  provisions  which  the  people  in  adopting  it  have  not  r^arded  as 
of  high  importance  and  worthy  to  be  embraced  m  an  instrument  which, 
for  a  time  at  least,  is  to  control  alike  the  government  and  the  governed, 
and  to  form  a  standard  by  which  is  to  be  measured  the  power  which  can 
be  exercised  as  well  by  the  delegate  as  by  the  sovereign  people  them- 
selves. If  directions  are  given  respecting  times  or  modes  of  proceeding  in 
which  a  power  should  be  exercised,  there  is  at  least  a  strong  presumption 
that  the  people  designed  it  should  be  exercised  in  that  time  and  mode 
only  ;  and  we  impute  to  the  people  a  want  of  due  appreciation  of  the  pur- 
pose and  proper  province  of  such  an  instrument  when  we  infer  that  such 
directions  are  given  to  any  other  end,  especially  when,  as  has  been  al- 
ready said,  it  is  but  fair  to  presume  that  the  people  in  tiieir  Constitution 
have  expressed  themselves  in  careful  and  measured  terms,  correspondbg 
with  the  immense  importance  of  the  powers  delegated,  and  with  a  viev  to 
leave  as  little  as  possiole  to  implication.  There  are  some  cases,  however, 
where  the  doctrine  of  directory  statutes  has  been  applied  to  constitutional 
provisions ;  but  they  are  at  variance  with  the  weight  of  authority  upon  the 
precise  points  considered,  and  we  do  not  think,  therefore,  we  should  be 
warranted  in  saying  that  the  judicial  decisioiMs,  as  they  now  stand,  sanc- 
tion the  application  "  (p.  78). 

The  following  authorities  fully  sustain  the  position,  whidi  we  believe  to 
be  correct,  that  these  and  similar  provisions  of  the  Constitution  are  man- 
datory :  Ta%kaloo%a  Bridge  Co.  v.  OlfMteaJL,  41  Ala.  9 ;  Weaver  v.  Lavdejf, 
48  Ala.  224  ;  Prothro  v.  Orr,  12  Geo.  36 ;  Wolcott  v.  WtgUm^  7  Ind.  44 ; 
Bice  V.  The  State,  7  Ind.  382 ;  The  Indiana  Central  Bailway  Co.  v. 
Pott%,  7  Ind.  682 ;  Walker  v.  Caldwell,  4  La.  Ann.  297 ;  The  Board  of 
Supervieors  of  Itam%ey  Co.  v.  Seenan,  2  Minn.  331  ;  State  v.  MlUr, 
46  Mo.  496 ;  The  People  v.  Lawrence,  36  Barb.  178 ;  The  People  ex  rd, 
McConvill  V.  Silie,  35  N.  T.  449 ;  Cannon  v.  HemphUl  etal.l  Tex.  165 ; 
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Antonio  v,  a<mld,  84  Tex.  49 ;  Ihirkee  y.  (My  ofJanewUh,  26  Wis,  700 ; 
Seat  of  Q-avemment  determined^  1  Waah.  Ter.  186. 

In  Tu9kaloosa  Bridge  Co.  v.  Olmstead^  the  court  had  under  considera- 
tion the  constitutional  provision  of  Alabama  that  ^^  No  law  ....  shall  be 
....  amended  by  reference  only  to  its  title, ....  but  the  law  ....  amended 
shall  itself  be  set  forth  at  full  length."  It  was  there  argued  by  eminent 
counsel  that  the  provision  was  only  directory,  and  was  intended  only  as 
mere  rules  for  the  l^slature,  and  that  courts  ought  to  ^^  deviate  a  little 
from  the  received  sense  and  literal  meaning  of  the  words,  and  interpret  the 
instrument  in  accordance  with  what  may  appear  to  have  been  its  reason 
and  spirit."  Such  is  substantially  the  argument  advanced  by  relator's 
counsel  here,  and  the  decision  is  for  that  reason  specially  applicable  to  this 
case.  Walker,  G.  J.,  in  delivering  the  opinion  of  the  court,  said :  ^^  We 
have  given  careful  attention  to  the  argument  that  the  clause  of  the  Con- 
stitotion  under  consideration  is  a  mere  rule  of  legislative  proceeding,  and 
does  not  render  void  a  law  not  conformable  to  it.  An  anxious  desire  to 
allow  effect  to  the  will  of  the  legislature,  and  to  avoid  a  seemingly  harsh 
visitation  of  a  rule,  the  usefulness  of  which  is  hardly  proportionate  to  its 
inconvenience,  induced  us  to  prolong  our  advisement  on  the  case,  with 
the  hope  of  discovering  reason  or  authority  which  would  lead  us  to  the 
support  of  that  ai^ument.  But  it  still  seems  to  us  that  the  clause  raises  a 
question  of  legislative  power,  and  is  not  a  mere  rule  for  the  government  of 
tixe  general  assembly  in  its  proceedings.  The  prohibitioi)  is  emphatic, 
that  no  law  shall  be  revised  or  amended  except  in  the  mode  specified. 
This  is  a  command,  not  specially  or  professedly  addressed  to  the  legislature 
alone.  It  is  as  general  and  comprehensive  as  any  prohibition  in  the  Con- 
stitution. It  is  binding  upon  the  executive,  who  approves  or  disapproves 
bills,  and  upon  the  judiciary,  who  declare  the  law,  as  well  as  upon  the 
legislature.  What  warrant  can  there  be,  then,  for  the  piosition  that  it  is 
simply  a  rule  for  the  guidance  of  the  legislature?  When  the  Constitution 
says  no  law  shall  be  amended,  save  in  a  specified  manner,  can  the  legis- 
lature say  a  law  may  be  and  shall  be  amended  in  a  different  manner  ? 
The  case  is,  to  our  minds,  a  plain  one  of  irreconcilable  conflict  between  the 
paramount  law  of  the  Constitution  and  the  enactment  of  the  legislature. 
When  such  a  conflict  is  clearly  presented  to  the  judicial  mind,  the  Con- 
stitution must  prevail."  We  approve  of  the  reasoning  and  conclusion  of 
the  learned  chief  justice  who  delivered  the  opinion  of  the  court.  The 
reasoning  of  that  case  was  afterwards  adopted  and  applied  in  Weaver  v. 
LaptiUy^  where  the  court  had  under  consideration  the  provision  of  the 
Constitution  that  declares :  ^  Each  law  shall  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title,"  and  led  the  court  ^*  undoubt- 
ingly  to  the  condusion  that  the  said  section  of  the  Constitution  is  imperative 
and  mandatory,  and  a  law  contravening  its  provisions  is  null  and  void." 
If  one  or  more  of  the  positive  provisions  of  the  Constitution  may  be  dis- 
regarded aa  being  directory,  why  not  all  ?  And  if  all,  it  certainly  requires 
no  argument  to  show  what  the  result  would  be.  The  Constitution,  which 
is  the  paramount  law,  would  soon  be  looked  upon  and  treated  by  the  legis- 
lature as  devoid  of  all  moral  obligations ;  without  aHy  binding  force  or 
effect ;  a  mere  ^^  rope  of  sand,"  to  be  held  t(^ether  or  pulled  to  pieces  at 
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its  will  and  pleasure.  We  think  the  proyisions  under  consideration  must 
be  treated  as  mandatory,  and  agree  with  Judge  Cooley  that  ^^  there  are 
few  evils  which  can  be  inflicted  by  a  strict  adherence  to  the  law,  so  great 
as  that  which  is  done  by  the  habitual  disregard,  by  any  department  of  the 
government,  of  a  plain  requirement  of  that  instrument  from  which  it  de- 
rives its  authority,  and  which  ought,  therefore,  to  be  scrupulously  observed 
and  obeyed." 

These  provisions  being  mandatory  in  their  character,  it  becomes  oar 
duty  to  consider  whether  they  have  been  complied  with. 

Has  this  act  an  enacting  clause,  as  required  by  the  Constitution  ? 

Gushing,  in  his  work  on  Law  and  Practice  of  Legislative  Assemblies 
(819,  sec.  2102),  says:  ^^  The  constitutions  of  all  the  states  in  the  Union, 
except  those  of  Pennsylvania,  Delaware,  Virginia,  North  Carolina,  South 
Carolina,  Georgia,  Louisiana,  Kentucky,  and  Arkansas,  contain  a  state- 
ment, under  the  name  of  the  enacting  style,  of  the  words  with  which  every 
act  of  legislation  in  those  states,  respectively,  must  be  introduced,  some- 
times with  and  sometimes  without  the  use  of  negative  words,  or  other 
equivalent  language.  The  constitutions  of  the  states  above  named,  and 
of  the  United  States,  contain  no  statement  of  an  enacting  clause.  Under 
those  constitutions,  therefore,  an  enacting  clause,  though  equally  requisite 
to  the  validity  of  a  law,  must  depend  mamly  upon  custom.  The  foregoing 
considerations  seem  to  call  for  three  rpmarks : 

^^  L  Where  enacting  words  are  prescribed,  nothing  can  be  a  law  which 
is  not  introduced  by  those  very  words,  even  though  others  which  are  equiv- 
alent are  at  the  same  time  used. 

^^  II.  Where  the  enacting  words  are  not  prescribed  by  a  constitutional 
provision,  the  enacting  authority  must,  notwithstanding,  be  stated ;  and 
any  words  which  do  this  to  a  common  understanding  are  doubtless  suf- 
ficient ;  or  the  words  may  be  prescribed  by  rule.  In  this  respect  mach 
must  depend  upon  usage. 

"  III.  Whether,  where  enacting  words  are  prescribed  in  a  resolve  or 
joint  resolution,  can  such  resolution  have  the  force  of  law  without  the  use 
of  those  very  words,  is  a  question  which  depends  upon  each  individual 
constitution,  and  which  we  are  not  called  upon  at  present  to  settle.'' 

The  question  asked  falls  under  the  first  sub-division  discussed  by 
Cushing. 

In  ,McPher9(m  v.  Leonard^  supra^  the  majority  of  the  justices  of  the 
court  held  that  the  words  "  by  the  General  Assembly  of  Maryland,"  which 
were  omitted  from  the  enacting  clause,  were  not  of  the  essence  and  sub- 
stance of  a  law,  and  that  their  use  was  directory  only,  and  upon  this 
ground  refused  to  declare  the  act  void.  The  statement  that  the  words 
omitted  are  not  of  the  essence  and  substance  of  a  law  is  clearly  erroneous, 
and  the  opinion  is  fallacious.  How  can  it  be  said  that  these  words  are  not 
of  the  essence  and  substance  of  a  law,  when  the  Constitution  declares  that 
the  enacting  clause  of  every  law  shall  contain  them  ?  Two  justices  dis- 
sented from  the  opinion  of  the  court,  and  held  the  provision  of  the  Consti- 
tution to  be  mandatory.  Justice  Stewart,  in  his  dissenting  opinion,  said, 
in  alluding  i;o  the  Constitution:  ^^That  instrument  having  expressly  de- 
clared, in  the  twenty-ninth  section  of  the  third  article,  that  ^  The  style  of 
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all  laws  of  the  state  Bhall  be,  ^^  Be  it  enacted  by  the  General  Assembly  of 
]Vf  aryland,*' '  it  is  incumbent  on  the  law-making  department  to  pursue  that 
mode.  If  a  positive  requirement  of  this  character  ....  can  be  disre- 
garded, so  may  others  of  a  different  character,  and  where  will  the  limit  be 
affixed  or  practical  discrimination  made  as  to  what  parts  of  the  organic  law 
of  the  state  are  to  be  held  as  advisory,  directory,  or  mandatory  ?  Disre- 
gard of  the  requirements  of  the  Constitution,  although,  perchance,  in  mat- 
ters of  mere  form  and  style,  in  any  part,  in  law,  may  establish  dangerous 
examples,  and  should,  in  all  proper  ways,  be  discountenanced.  The  safer 
policy,  I  thin*k,  is  to  follow  its  plain  mandates  in  matters  that  may  appear 
not  to  be  material,  in  order  that  the  more  substantial  parts  may  be  duly 
respected.  If  those  who  are  delegated  with  the  trust  of  making  the  laws, 
from  the  purest  motives  improvidently  omit  the  observances  of  the  Con- 
stitution under  any  circumstances,  such  oversight  may  be  referred  to  in 
future  by  others,  with  far  different  views,  as  precedents,  and  for  the  pur- 

re  of  abuse.  A  higher  responsibility  is  imposed  upon  those  selected 
the  people  for  the  discharge  of  legislative  duty,  and  a  greater  obligation 
is  demanded  of  them  to  exemplify,  by  their  practice,  a  careful  compliance 
with  the  Constitution.  By  a  vigilant  observance  of  its  commands,  the 
more  reasonable  is  the  probability  that  the  best  order  will  be  secured.  It 
is  unnecessary  to  illustrate,  by  any  argument,  the  soundness  of  this  general 
consideration,  which,  I  am  sure,  all  will  admit  to  be  unquestionable,  that 
a  strict  conformity  is  an  axiom  in  £he  science  of  government*  I  certainly 
entertain  such  profound  conviction  of  its  truth,  that  I  do  not  feel  author- 
ized to  give  my  approval  to  this  act  as  a  valid  law,  but,  on  the  contrary, 
am  constrained  to  say,  that  the  omission  of  the  style  required  by  the  Con- 
stitution is  fatal  to  its  validity.''     29  Md.  392. 

In  Washington  Territory,  an  act  was  passed  without  an  enacting  clause, 
to  locate  the  seat  of  government,  and  although  the  ^^  organic  act "  passed 
by  Congress  creating  the  territory  did  not  prescribe  or  require  any  en- 
acting clause  to  be  used  in  the  passage  of  any  law,  the  supreme  court 
held  the  act  to  be  unconstitutional  and  void  for  the  want  of  .an  enacting 
clause.  After  quoting  from  Cushing,  the  court  say :  '^  The  staring  fact 
that  the  constitutions  of  so  many  states,  made  and  perfected  by  the  wis- 
dom of  their  greatest  legal  lights,  contain  a  statement  of  an  enacting 
clause  in  which  the  power  of  the  enacting  authority  is  incorporated,  is,  to 
our  minds,  a  strong  and  powerful  argument  of  its  necessity.  It  is  fortified 
and  strengthened  by  the  further  fact  that  Congress,  and  the  other  states, 
to  say  nothing  of  the  English  Parliament,  have,  by  almost  unbroken  cus- 
tom and  usage,  prefaced  all  their  laws  with  some  set  form  of  words  in 
which  is  contained  the  enacting  authority."     1  Wash.  Ter.  143. 

Wyche,  J.,  dissented  from  the  opinion  of  the  court,  and  in  his  dissent- 
ing opinion  said:  ^^The  constitutions  of  nearly  all,  if  not  every  state, 
prescribe  some  form  for  an  enacting  style,  that  is  to  say,  some  description 
of  the  law-making  power.  In  such  states  it  is  conceded  the  prescribed 
forms  must  be  followed,  perhaps  literally,  at  all  events  substantially." 
He  refers  to  Washington  v.  Page  (4  Cal.  388),  where  a  provision  of  the 
Constitution  was  declared  to  be  directory,  and  says  it  "  is  unsatisfactory 
and  is  not  cited  with  approbation."    He  bases  his  dissent  upon  the  ground 
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tliat  the  ^*  organic  act "  did  not  require  an  enacting  clause,  and  that  if  the 
legislature  was  compelled  to  use  any  ^^  enacting  style  from  the  force  of  cus- 
tom, that  custom  must  be  unbroken,"  and  shows  that  no  such  custom  ex- 
isted in  the  territory.  In  Swann  v.  BueJe^  Bupra^  the  court  discussed  ques- 
tions which  belong  to  the  third  sub-division  mentioned  by  Cushing.  As  an 
authority  it  has  no  application  to  the  facts  of  this  case,  except  in  so  far  as 
the  court  held  the  law  to  be  directory,  a  position  which,  in  our  judgment, 
for  reasons  we  have  already  stated,  is  wholly  untenable.  The  Constitu- 
tion of  Mississippi  provides  that  the  style  of  laws  shall  be :  ^^  Be  it  enacted 
by  the  Legislature  of  the  State  of  Mississippi.'*'  The  legislature  passed  a 
joint  resolution  in  the  following  words :  "  Resolved  by  the  Legislature  of 
the  State  of  Mississippi."  The  court,  after  admitting  that  it  is  necessary 
that  every  law  should  show  on  its  face  the  authority  by  which  it  is  adopted, 
held  that  the  word  ^^  resolved "  was  as  potent  to  declare  the  legislative 
will  as  the  word  "  enacted,"  and  further  sustained  the  validity  of  the  law 
upon  the  ground  that  as  a  joint  resolution  it  had  the  force  and  effect  of 
law. 

In  this  case  it  is  not  contended  that  any  equivalent  words  for  those 
missing  have  been  used,  and  there  is  no  pretence  that  the  act  has  the  force 
or  effect  of  law  as  a  resolution.  It  is  not  necessary  for  us  to  hold,  as 
laid  down  by  Cushing,  that  nothing  can  be  a  law  which  is  not  introduced 
by  the  very  words  prescribed  by  the  Constitution,  for  here  there  has  not 
been  a  substantial  compliance  with  the  plain  provision  of  that  instrument. 
It  is  true,  as  was  argued  by  relator's  counsel,  that  all  political  power  is 
inherent  in  the  people.  It  is  ^'  the  people  "  that  enact  all  laws ;  but  the 
laws,  under  the  provisions  of  our  Constitution,  can  only  be  enacted  by  the 
people  when  "  represented  in  senate  and  assembly."  These  words,  ex- 
pressive of  the  authority  which  passed  the  law,  are  as  necessary  as  the 
words,  "  the  people,"  or  any  other  words  of  the  enacting  clause.  On  its 
face  the  act  purports  to  have  been  enacted  by  the  people  when  represented 
in  the  assembly  only.  Without  the  concurrence  of  the  senate  the  people 
have  no  power  to  enact  any  law.  Every  person  at  all  familiar  with  the 
practice  of  legislative  bodies  is  aware  that  one  of  the  most  common  methods 
adopted  to  kul  a  bill  and  prevent  its  becoming  a  law,  is  for  a  member  to 
move  to  strike  out  the  enacting  clause.  If  such  motion  is  carried,  the  bill 
is  lost.  Can  it  be  seriously  contended  that  such  a  bill,  with  its  head  cut 
off,  could  thereafter  by  any  legislative  action  become  a  law  ?  Certainly  not. 
The  certificates  of  the  proper  oflBcers  of  the  senate  and  assembly,  that  such 
an  act  was  passed  in  their  respective  houses,  do  not,  and  could  not,  impart 
vitality  to  any  act  which,  upon  its  face,  failed  to  express  the  authority  by 
which  it  was  enacted. 

It  was  suggested  by  counsel  for  relator  in  his  oral  argument  that  when 
the  bill  was  presented  to  the  legislature,  the  enacting  clause  contained  the 
identical  words  required  by  the  Constitution,  and  that,  after  its  passage, 
through  the  mistake  of  the  enrolling  clerk,  the  words  "  senate  and  "  were 
omitted.  We  decided  in  The  State  ex  rel.  G^eorgt  v.  Swift^  ante^  that  we 
could  not  look  beyond  the  enrolled  bill  in  the  office  of  the  secretary  of 
state  in  order  to  ascertain  the  terms  of  a  law.  The  correctness  of  that 
decision  has  not  been  questioned,  and  under  tiie  rules  therein  established 
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we  must  take  the  act  as  we  find  it  certified  'to  by  the  officers  whose  duty 
it  is  to  certify  to  the  correctness  of  all  laws  that  nave  been  enacted.  Our 
Constitution  expressly  provides  that  the  enacting  clause  of  every  law  shall 
be  ^^  The  People  of  the  State  of  Nevada,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows."  This  language  is  susceptible  of  but  one  inter- 
pretation.  There  is  no  doubtful  meaning  as  to  tne  intention.  It  is,  in 
our  judgment,  an  imperative  mandate  of  the  people  in  their  sovereign 
capacity  to  the  legislature,  requiring  that  aU  laws  to  be  binding  upon  them 
shall,  upon  their  face,  express  the  authority  by  which  they  were  enacted, 
and  as  this  act  comes  to  us  without  such  authority  appearing  upon  its 
face,  it  is  not  a  law. 

The  conclusion  here  arrived  at  renders  it  unnecessary  to  decide  whether 
the  act  in  question  is  subject  to  the  further  objections,  urged  by  respond- 
ent's counsel,  that  the  subject  of  the  law  is  not  expressed  in  the  title,  and 
upon  that  point  we  express  no  opinion. 

The  wHt  of  mai\darMt%%%  denied. 


SUPREME!  COURT   OF  MIGHiaAN. 

[April,  1876.] 

x:sb  of  public  highway.  —  rights  and  duties  of  the  public.  — 
usb  of  vehicle  moved  by  steam  power  on  pubmo  highway. 

MACUMBER  v.  NICHOLS. 

The  Qse  of  fltcam  power  for  pnrpofies  of  locomotion  on  the  common  highways  is  not  nn« 
lawful,  provided  due  care  is  observed,  and  a  proper  regard  had  to  the  rights  of  others. 

The  fact  that  one,  for  a  lawful  purpose,  takes  into  the  highway  an  object  which  is  cal- 
culated to  frighten  horses  of  orainary  gentleness,  does  not  necessarily  render  him 
liable  for  any  resulting  injury.  Those  who  make  use  of  the  highway  by  means  of 
horses  have  no  rights  superior  to  others,  and  new  modes  of  locomotion  are  perfectly 
admissible,  provided  they  are  reasonably  consistent  with  existing  modes.  If  injury 
results,  the  question  of  liability  is  a  question  whether  reasonable  care  has  been  ob- 
served; and  this  is  a  question  of  fact,  and  must  be  submitted  to  the  jury  as  such. 

CooLEY,  J.  This  18  an  action  on  the  case  in  which  Nichols  sought  to 
recover  for  an  injury,  occasioned  by  his  horse  taking  fright  as  he  was 
driving  along  the  public  highway  near  Battle  Creek  about  nine  o'clock  in 
the  evening  of  September  9,  1874.  The  fright  was  caused  by  an  engine 
mounted  on  wheels  which  the  defendant  was  moving  along  the  same  high- 
way by  means  of  the  steam  power  by  which  it  was  operated.  The  engine 
was  used  mainly  for  threshing,  and  was  moved  from  place  to  place  for  that 
purpose.  The  travelled  part  of  the  highway  at  the  place  of  the  accident 
was  about  thirty  feet  in  width,  and  Macumber  save  evidence  tending  to 
show  that  he  was  moving  on  the  extreme  right  of  this  travelled  way,  and 
that  he  shut  ofE  steam  and  stopped  the  engine  when  the  horse  was  seen 
approaching.  Each  party  claimed  to  be  free  from  negligence  himself,  and 
charged  negligence  upon  the  other.  The  following  instructions  among 
others  were  given  to  the  jury  at  the  request  of  Nichols :  — 
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^*  1.  If  you  find  that  about  the  9th  day  of  September  last  the  plaintiS 
was  driving  a  well  broken  and  gentle  Jiorse  in  the  public  street  or  high- 
way in  Battle  Creek,  in  this  county ;  that  the  defendant,  by  running  a 
steam  engine  along  said  highway,  caused  plaintiff's  horse  to  run  away, 
and  that  plaintiff  was  thereby  injured  either  in  person  or  property,  and 
that  such  steam  engine  w^is  well  calculated  to  frighten  horses  of  ordinary 
gentleness,  then  the  plaintiff  is  entitled  to  recover. 

'^  2.  The  right  to  travel  in  a  public  highway  is  a  right  which  is  common 
to  all,  and  no  person  has  the  right  to  impede  or  render  dangerous  the 
ti-avel  of  the  highway  by  any  other  person. 

''  8.  A  party  placing  upon  the  highway  any  vehicle  unusual,  and  calcu- 
lated from  its  appearance  and  mode  of  locomotion  to  frighten  horses  of 
ordinary  gentleness,  is  liable  for  all  damages  resulting  therefrom. 

*^  4.  It  is  no  defence  to  this  suit  that  the  defendant  was  using  the  steam 
Qngine  in  the  transaction  of  his  lawful  and  legitimate  business,  if  bis  use 
o.f  the  highway  in  such  business  rendered  the  highway  dangerous  for  others 
to  travel. 

**  5.  The  defendant  had  no  right  to  run  his  steam  engine  on  the  public 
street  or  highway,  il  such  engine  was  calculated  to  frighten  horses  of 
ordinary  gentleness." 

Other  instructions  of  similar  import  were  given,  but  the  foregoing  are 
all  that  need  be  stated  to  make  clear  the  view  which  was  taken  by  the 
circuit  judge  of  the  main  point  which  was  in  controversy. 

It  is  hardly  probable  that  when  the  circuit  judge  told  the  jury  that  no 
person  has  a  right  to  impede  or  render  dangerous  the  travel  of  the  high- 
way by  any  other  person,  he  intended  them  to  understand  this  language 
literally  and  without  qualification.  Almost  any  proper  use  of  a  highway 
may  under  some  circumstances  impede  the  use  by  another,  and  possibly 
render  it  dangerous.  The  appearance  of  any  unusual  object  in  the  streete 
may  have  some  tendency  to  add  to  the  dangers  of  travel  by  means  of 
horses  or  other  animals ;  and  there  is  always  more  or  less  danger  that  a 
high  spirited  horse,  or  indeed  any  other  horse,  may  become  unmanageable, 
and  people  who  are  using  the  highway  be  exposed  to  risks  in  consequence. 
But  it  does  not  follow  that  the  driver  of  such  a  horse  is  responsible  for 
the  consequences,  because  of  his  bringing  him  into  the  street  impeding  or 
rendering  dangerous  the  travel  by  others.  The  question  is  one  of  reason- 
able use  and  reasonable  care,  and  if  these  are  observed,  he  is  not  charge- 
able. Probably  the  circuit  judge  did  not  intend  to  be  understood  as  going 
beyond  the  requirement  of  reasonable  care  and  caution  on  the  part  of  all 
persons  making  use  of  the  public  ways ;  and  this  instruction,  if  it  stood 
alone,  would  not  have  been  likely  to  mislead. 

But  the  instruction  that  any  one  placing  upon  the  highway  a  vehicle 
unusual,  and  calculated  from  its  appearance  and  mode  of  locomotion  to 
frighten  horses  of  ordinary  gentleness,  is  liable  for  all  damages  resulting 
therefrom,  is  not  only  erroneous,  but  it  could  not  fail  to  mislead.  It  was 
an  instruction,  in  substance,  that  the  placing  of  such  a  vehicle  in  the  high- 
way is  always  and  under  all  circumstances  an  illegal  act ;  a  wrong  in  it- 
self, for  which  an  action  will  lie  on  behalf  of  any  one  who  may  chance  to 
be  injured  in  consequence. 

Injury  alone  will  never  support  an  action  on  the  case  ;  there  must  be  a 
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concurrenoe  of  injury  and  wrong.  If  a  man  doea  an  act  that  is  not  un- 
laiirfol  in  itself  he  cannot  be  held  responsible  for  any  resulting  injury 
onless  he  does  it  at  a  time  or  in  a  manner  or  under  circumstances'  which 
render  him  chargeable  with  a  want  of  proper  regard  for  the  rights  of 
others.  In  such  a  case  the  negligence  imputable  to  him  constitutes  the 
wrong,  and  he  is  accountable  to  persons  injured,  not  because  damage  has 
resulted  from  his  doing  the  act,  but  because  its  being  done  negligently  or 
without  due  care  has  resulted  in  injury.  If  the  act  was  not  wrongful  in 
itself,  the  wrong  must  necessarily  be  sought  for  in  the  time  or  manner  or 
circumstances  under  which  it  was  performed,  and  injury  does  not  prove 
the  wrong,  but  only  makes  out  the  case  for  redress  after  the  wrong  is 
established. 

Persons  making  use  of  horses  as  the  means  of  travel  or  traffic  by  the 
highways  have  no  rights  therein  superior  to  those  who  make  use  of  the 
way  in  other  modes.  It  is  true  that  locomotion  upon  the  public  roads  has 
hitherto  been  chiefly  by  means  of  horses  and  similar  aninoueds,  but  persons 
usmg  them  have  no  prescriptive  rights,  and  are  entitled  only  to  the  same 
reasonable  use  of  the  ways  which  they  must  accord  to  all  others.  Im- 
proved methods  of  locomotion  are  perfectly  admissible  if  any  shall  be  dis- 
covered, and  they  cannot  be  excluded  from  the  existing  public  roads  pro- 
Tided  their  use  is  consistent  with  the  present  methods. 

A  highway  is  a  public  way  for  the  use  of  the  public  in  general,  for 
passage  and  traffic,  without  distinction.  Starr  v.  (7.  ^  A.  Railroad  Co, 
4  Zab.  597.  The  restrictions  upon  its  use  are  onlv  such  as  are  calculated 
to  secure  to  the  general  public  the  largest  practicable  benefit  from  the 
enjoyment  of  the  easement,  and  the  inconveniences  must  be  submitted  to 
when  they  are  only  such  as  are  incident  to  a  reasonable  use  under  impartial 
regulations.  When  the  highway  is  not  restricted  in  its  dedication  to  some 
prticular  mode  of  use,  it  is  open  to  all  suitable  methods ;  and  it  cannot 
De  assumed  that  these  ivill  be  the  same  from  age  to  age,  or  that  new  means 
of  making  the  way  useful  must  be  excluded  merely  because  their  intro- 
duction may  tend  to  the  inconvenience  or  even  to  the  injury  of  those  who 
continue  to  use  the  road  after  the  same  manner  as  formerly.  A  highway 
established  for  the  general  benefit  of  passage  and  traffic  must  admit  of  new 
methods  of  use  whenever  it  is  found  that  the  general  benefit  requires  them ; 
and  if  the  law  should  preclude  the  adaptation  of  the  use  to  the  new  meth- 
ods, it  would  defeat,  in  greater  or  less  degree,  the  purpose  for  which  high- 
ways are  established. 

It  is  not  long  since  the  great  highwavs  by  water  were  supposed  to  be  of 
such  transcendent  importance  as  to  entitle  those  who  made  use  of  them  to 
superior  rights  over  those  making  use  of  other  highways  which  might 
intersect  them.  Accordingly,  bridges  over  navigable  waters,  when  per- 
mitted at  all,  were  required  to  be  so  constructed  as  to  secure  to  vessels  an 
uninterrupted  passage,  and  the  travel  and  traffic  by  land  was  compelled  to 
await  the  convenienceT  of  the  travel  and  traffic  by  water ;  but  this  rule  was 
never  inflexible ;  it  was  a  rule  that  must  yield  to  circumstances ;  and  it 
was  never  a  matter  of  course  -that  the  master  of  a  vessel  was  entitled  to  a 
remedy  as  for  a  legal  injurv  when  the  convenience  of  one  making  use  of  a 
bridge  was  preferred  to  his*  The  case  was  one  in  which  rights  must  be 
harmonized,  and  unavoidable  inconveniences  to  one  party  or  the  other 


848  THB  AMERICAN  LAW  TIMES  REP0BT8.  [Aagnst,  1878. 

VoL  m.]  Maoumbbe  0.  NiCROU.  [No.  & 

must  be  Bubmitted  to  as  something  inseparable  from  any  employment  of 
the  powers  of  government  to  provide  or  regulate  the  channels  for  travel 
and  commerce.  There  may  be,  in  any  case  in  which  a  highway  by  land 
intersects  a  highway  by  water,  questions  of  difficulty  as  to  whether,  in  view 
of  all  the  circumstances,  the  one  or  the  other  is  of  the  greater  importance, 
and  whether  the  general  public  would  be  better  accommodated  by  compel- 
ling those  making  use  of  the  one  to  submit  to  temporary  inconvenience  for 
the  accommodation  of  those  passing  or  moving  property  by  the  other,  or, 
on  the  other  hand,  by  recognizing  in  the  former  such  paramount  rights  as 
are  not  to  be  narrowed  or  encroached  upon  by  any  rights  possessed  by  the 
latter.  Over  unimportant  streams  a  bridge  may  do  far  more  to  accom- 
modate the  public  than  the  navigable  privilege ;  and  the  unreasonableness 
of  a  refusal  to  recognize  the  fact  when  legal  rights  are  found  to  depend 
upon  it,  is  very  manifest.  The  paramount  rights  which  have  been  asserted 
on  behalf  of  vessel  oymets  as  asainst  railroad  companies  have  been  veij 
distinctly  denied ;  the  courts  hcuding  that  they  must  submit  to  any  inci- 
dental inconvenience  that  may  be  inseparable  from  allowing  to  the  public 
tiie  benefits  of  improved  locomotion  by  land.  Work$  v.  tJ^nctian  It.  IL 
5  McLean,  425, 458 ;  Spooner  v.  MeConnell,  1  McLean,  887, 379 ;  JoUy  v. 
Terre  Haute  Bridge  Co.  6  McLean,  287,  242 ;  M%s$.  ^  Mo.  K  E.  Co.  y. 
Ward^  2  Black,  465.  It  follows  that  a  bridge  over  a  navigable  stream  is 
not  of  necessity  a  nuisance ;  it  may  or  may  not  be  such,  according  to  the 
circumstances;  and  the  vessel  owner  who  brings  his  suit  for  an  injury 
occasioned  by  it  must  show  the  circumstances  which  make  the  injury 
&irly  chargeable  to  some  one  as  a  wrong. 

But  the  bringing  of  an  unsightly  object  into  the  common  highway  is  no 
more  of  a  wrong,  because  of  its  tendency  to  frighten  horses  of  ordinary 
gentleness,  than  is  the  construction  of  a  bridge  over  a  river  a  wrong,  because 
of  its  tendency  to  delay  vessels.  The  one  may  be  a  wrong  under  some 
circumstances,  and  so  may  the  other ;  but  it  is  equally  true  that  both  may 
be  proper  and  lawful  under  other  circumstances.  It  would  be  difficult  to 
pass  through  the  streets  of  our  large  towns  without  encountering  objects 
moving  along  them  which  are  well  calculated  to  frighten  horses  of  ordinary 
gentleness  until  they  become  accustomed  to  them,  but  which,  nevertheless, 
are  used  and  moved  about  for  proper  and  lawful  purposes.  The  steam- 
engine  for  protection  against  fire  may  be  mentioned  as  one  of  these ;  and 
though  this  is  usually  owned  and  moved  about  by  public  authority,  th»e 
can  be  no  doubt  of  tne  right  of  a  private  individual  to  keep  and  use  one 
for  his  own  purposes,  and  to  take  it  through  the  streets  where  necessary. 
But  other  things  which  are  sometimes  moved  about  on  wheels  along  the 
streets  are  equally  alarming  to  horses  when  first  used.  Wild  aninjals  col- 
lected and  moved  about  the  country  for  exhibition  are  always  more  or  less 
likely  to  frighten  domestic  animals,  but  they  may  nevertheless  be  lawfully 
taken  on  the  pubUo  highways  under  proper  precautions. 

It  has  justly  been  remarked  by  the  supreme  coxM  of  Illinois,  in  a  case 
involving  the  right  to  make  use  of  steam  as  a  means  of  locomotion  in  the 
public  streets,  that  ^  a  street  is  made  for  the  passage  of  persons  and  prop* 
erty,  and  the  law  cannot  define  what  exclusive  means  of  transportation 
and  passage  shall  be  used."  <<  To  say  that  a  new  mode  of  passage  shall 
be  banish^  from  the  streets,  no  matter  how  much  the  general  good  may 
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require  it,  simply  because  the  streets  were  not  so  used  in  the  days  of 
Blackstone,  would  hardly  oomport  with  the  advancement  and  enlighten- 
ment of  the  present  age/'  Mo8es  v.  F.  F.  W.  ^  C.  R.  JR.  Co.  21  lU.  616, 
523.  In  some  of  the  large  cities  of  the  country  sufficient  means  of  transit 
by  the  old  methods  have  become  practically  out  of  the  question,  and  steam 
power  is  permitted  as  a  matter  of  necessity,  not  only  as  a  means  of  moving 
vehicles  by  the  side  of  teams  in  the  streets,  but  also  over  their  heads,  where 
the  liability  to  cause  fright  would  perhaps  be  still  greater.  Horses  of 
ordinary  gentleness  would  at  first  be  liable  to  take  fright,  but  after  a  time 
they  become  accustomed  to  the  objects  that  at  first  are  so  fearful  to  them, 
just  as  in  the  country  they  become  accustomed  to  see  trains  of  cars  passing 
near  them  along  the  ordmary  railways,  which  sometimes  for  a  considerable 
distance  run  in  immediate  proximity  to  the  common  roads.  Horses  may 
be,  and  often  are,  frightened  by  locomotives  in  both  town  and  country,  but 
it  would  be  as  reasonable  to  treat  the  horse  as  a  public  nuisance,  from  his 
tendency  to  shy  and  be  frightened  by  unaccustomed  objects,  as  to  regard 
the  locomotive  as  a  public  nuisance,  from  its  tendency  to  frighten  the 
horse.  The  use  of  the  one  may  impose  upon  the  manager  of  the  other  the 
obligation  of  additional  care  and  vigilance  beyond  what  would  otherwise 
be  essential,  but  only  the  paramount  authority  of  tiie  legislature  can  give 
to  either  the  owner  of  the  horse  or  the  owner  of  the  locomotive  exclusive 
privileges.  U  one  in  making  use  of  his  own  means  of  locomotion  is  injured 
by  the  act  or  omission  of  the  other,  the  question  is  not  one  of  superior 
privilege,  but  it  is  a  question  whether  under  all  the  circumstances  there  is 
negligence  imputable  to  some  one,  and  if  so,  who  should  be  held  account- 
able for  it. 

In  the  circuit  court  instruotioiis  were  given  on  the  subject  of  mutual 
negligence,  which  are  probably  unexoeptionable ;  but  they  seem  to  have 
be^  entirely  unimportant,  beeaose  the  other  instmctions,  which  treated  the 
use  of  the  engine  in  the  public  highway  as  unlawful^  necessarily  disposed 
of  the  case.  We  think  the  instmctions  last  mentioned  were  erroneous. 
The  engine  as  a  means  of  locomotion  in  the  highway  was  not  necessarily  a 
nuisance.  It  might  possibly  be  a  nuisance  at  some  times  and  under  some 
circomstanoes ;  and  even  where  it  might  be  proper  to  make  use  of  it,  the 
aanager  or  owner  m^ht  be  liable  to  damages  for  negUgenoe  in  manage*- 
meat  to  the  injury  of  othen.  Bat  the  question  in  any  such  case  must  be 
ofte  of  fact — a  qoesticm  of  reasonable  conduct  and  management  <m  tiM 
part  ot  both  parties — and  skonld  be  submitted  to  tiie  jury  as  such. 

The  judgmmtt  mutt  be  revereed^  vnth  coete^  emd  a  new  trial  ordered. 

Ihe  other  justices  eoncorred* 
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CIRCUIT   COURT   OF   THE    UNITED   STATES. — DISTRICT  OP 

KANSAS. 

[June  Term,  1876.] 

national  banks.  —  rev.  stats.  secs.  5197,  5198  construed.  —  bate 
of  interest.  —  right  of  action  to  recover  back  illegal 
interest   passes   to   assignee   in   bankruptcy.  —  extent   of 

RECOVERY. 
CROCKER,   Assignee,  v.  FIRST  NATIONAL  BANK   OF   CHETOPA. 

1.  A  national  bank  located  in  Kansas  charged  and  received  interest  at  the  rate  of  18 

per  cent,  per  annum  :  Hdd^  that  it  was  liable  ander  the  National  Banking  Act  (Bct. 
Stats,  sees.  5197,  6198)  to  pay  back  twice  the  amount  of  interest  thus  received. 

2.  If  the  person  who  paid  such  illegal  interest  is  adjudged  a  bankrupt,  the  right  of  action 

passes  to  his  assignee  in  bankruptcy,  such  assignee  being  his  *'  legal  representative '' 
within  the  meaning  of  sec.  6198  of  the  Revised  Statutes. 
S.  The  amount  of  the  recovery  is  twice  the  full  amount  of  interest  paid,  and  is  not 
Umited  to  twice  the  excess  of  interest  paid  over  the  legal  rate. 

Tms  is  an  action  by  an  assignee  in  bankniptcy,  brought  in  1875,  to  re- 
cover from  the  defendant,  a  bank  oi^anized  under  the  act  of  Congress 
commonly  known  as  the  National  Banking  Act,  double  the  amonnt  of 
interest  which  he  charges  was  taken  from  the  bankrupts  by  the  defendants 
upon  numerous  transactions  after  1872  and  prior  to  the  bankruptcy.  The 
petition  charges  in  each  count  that  the  interest  charged  was  ^'  a  greater 
rate  of  interest  than  was  allowed  by  the  laws  of  the  State  of  Kansas." 

It  is  material  to  inquire  what  was  the  law  of  the  State  of  Kansas  in  re- 
gard to  interest,  during  the  period  covered  by  the  counts  not  barred  by 
the  statute.  To  properly  understand  the  Kansas  interest  law,  it  is  necessary 
to  begin  with  the  General  Statutes,  1868,  chapter  61,  page  525,  which 
contain  the  following:  — 

*^  Sec.  2.     The  parties  to  any  bond,  bill,  promissory  note,  or  other  in- 
strument of  writing  for  the  payment  or  forbearance  of  money,  may  stipu 
late  therein  for  interest  receivable  upon  the  amount  of  such  bond,  bill,  note, 
or  other  instrument,  at  any  rate  not  exceeding  twelve  per  cent,  per  annum. 

*^  Sec  3.  All  payments  of  money  or  property  made  by  way  of  usurious 
interest,  or  of  mducement  to  contract  for  more  than  twelve  per  cent, 
per  annum,  whether  made  in  advance  or  not,  shall  be  deemed  and  taken 
to  be  payments  made  on  account  of  the  principal^  and  the  courts  shall 
render  judgment  for  no  greater  sum  than  the  balance  found  due  after  de- 
ducting the  payments  of  money  or  property  made  as  aforesaid,  ufitAoat 
interest ;  nor  shall  any  debtor  be  deemed  in  equal  wrong  on  account  of 
having  paid,  or  having  agreed  to  pay,  such  usurious  interest  or  such  induce- 
ment, but  shall  have  like  remedy  and  relief  in  either  case. 

"  Sec.  4.  Any  person  contracting,  by  promissory  note,  bill  of  exchange, 
bond,  or  otherwise,  to  receive  a  greater  rate  of  interest  than  that  allowed 
by  this  act,  shall  forfeit  all  interest,  and  shall  recover  no  more  than  the 
principal  of  such  note,  bill,  bond,  or  other  contract.^' 
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Theee  sections  clearly  limited  the  rate  of  interest  to  twelve  per  cent,  per 
annum,  and  ponished  the  creditor  who  contracted  for  more  with  an  entire 
forfeiture  of  all  interest,  at  the  same  time  rewarding  the  debtor  with  a 
credit  upon  the  principal  debt  of  so  much  as  he  might  nave  paid  for  inter- 
est on  a  usurious  contract.  This  remained  the  law  until  June  20,  1872, 
when  sections  two,  three,  and  four  quoted  were  repealed  by  the  Act  of  Feb* 
ntary  28,  and  the  following  took  effect :  — 

Laws  1872,  p.  284.  "Sec.  2.  The  parties  to  any  bond,  bill,  promissory 
note,  or  other  instrument  of  writing  for  the  payment  or  forbearance  of 
money,  may  stipulate  therein  for  interest  receivable  on  the  amount  of  such 
bond,  bill,  note,  or  other  instrument  of  writing ;  provided,  that  no  person 
shall  recover  in  any  court  more  than  twelve  per  cent,  interest  thereon  per 
annum. 

"  Sec.  8.  All  payments  of  money  or  property  made  by  way  of  usurious 
interest  or  inducement  to  contract  for  more  than  twelve  per  cent,  per 
annum,  whether  made  in  advance  or  not,  shall  be  deemed  and  taken  to  be 
payments  made  on  account  of  the  principal  and  twelve  per  cent,  interest 
per  annum,  and  the  courts  shall  render  judgment  for  no  greater  sum  than 
the  balance  found  due  after  deducting  the  payments  of  money  or  property 
made  as  aforesaid." 

A  general  denial  was  filed  to  the  petition,  a  jury  waived,  and  the  cause 
tried  by  the  court. 

Me  Comas  ^  McKeighan^  for  the  plaintiff. 

John  K.  Cravens^  contra. 

Dillon,  C.  J.  The  usurious  transaction  in  respect  of  which  this  action 
is  brought  occurred  after  the  state  statute  of  June  20,  1872  (Laws  of 
1872,  p.  284),  went  into  operation.  This  statute,  as  construed  by  the 
supreme  court  of  the  state,  "  allowed  parties  to  contract  for  any  rate  of 
interest  they  might  choose,  but  did  not  allow  the  creditor  to  recover  for 
more  than  the  principal  and  interest  at  the  rate  of  12  per  cent,  per  annum.*' 
Jenness  v.  Cutler,  12  Kansas,  511,  per  Valentine,  J. 

On  the  loans  to  the  bankrupts,  the  defendant  bank  contracted  for  and 
received  interest  at  the  rate  of  eighteen  per  cent,  per  annum.  If  the 
debtors  had  not  been  adjudged  bankrupt,  could  they  have  recovered  under 
section  80  of  the  National  Banking  Act  ?  Rev.  Stats,  sees.  5197,  5198. 
If  so,  does  this  right  of  action  pass  to  their  assignee  in  bankruptcy  ?  And 
if  so,  what  is  the  extent  of  the  recovery  ?  These  are  the  questions  in  the 
case. 

1.  If  the  effect  of  the  state  statute  of  June  20, 1872,  was  to  abrogate 
all  rates  of  interest ;  if  after  that  enactment  no  rate  of  interest  exists  or 
^^no  rate  is  fixed  by  the  laws  of  the  State"  of  Kansas,  then  national 
banks  would  be  restricted  to  seven  per  cent,  as  the  maximum  rate  they 
could  lawfully  charge.  Rev.  Stats,  sec.  5197  ;  Tiffany  v.  National  Bank 
of  Missouri,  18  Wall.  408  [1  Am.  L.  T.  R.  N.  S.  158]. 

If,  however,  this  was  not  the  effect  on  that  enactment,  then  twelve  per 
cent,  is  the  maximum  legal  rate  allowed  by  the  laws  of  Kansas.  In  either 
event,  the  defendant  bank  charged  and  received  an  illegal  rate.  If  bank- 
ruptcy had  not  supervened,  it  is  clear  that  Marsh  &  Overhuls,  the  bank- 
rupts, might,  under  the  National  Banking  Act  (Rev.  Stats,  sec.  5198), 
have  recovered  from  the  defendant  bank  twice  the  amount  of  interest  paid, 
as  therein  provided.        , 
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Indeed,  the  right  of  action  is  yet  in  them  if  it  \b  not  barred  by  the  two 
years  limitation  (Rev.  Stats,  sec.  6198),  unless  it  has  paased  to  their 
assignee  in  bankruptcy. 

2.  The  next  question  is,  I»  the  assignee  in  bankruptcy  their  ^Megal 
representative*'  within  the  meaning  of  the  statute?  Bev.  Stats,  sec 
5198.  It  is  our  opinion  that  an  assignee  in  bankruptcy  is,  in  respect  of 
such  a  claim  as  this,  which  has  injuriously  affected  and  reduced  the  estate 
in  bankruptcy,  and  which  is  to  be  enforced  ^^  by  an  action  in  the  nature  of 
an  action  of  debt,"  peculiarly  and  most  appropriately  ^^  the  legal  represen- 
tatiye  "  of  the  bankrupt.  Every  reason  which  in  case  of  the  death  of  the 
debtor,  without  bankruptcy,  would  give  the  right  of  action  to  the  adminis- 
trator or  executor,  as  bis  legal  representative,  applies  with  full  force  to  the 
assignee  in  bankruptcy,  if  his  estate  is,  during  his  lifetime,  administeied 
in  a  court  of  bankruptcy.  See  Tiffany  v.  Nat,  Bank  of  Mo.  supra; 
1  Deacon  on  Bankruptcy  (3d  ed.),  523,  524 ;  Beckham  v.  Drake^  2  H. 
L.  Cases,  640. 

In  this  view  it  is  unnecessary  to  determine  whether  the  right  of  action 
would  vest  in  the  assignee  under  the  bankrupt  act  (Rev.  Stats,  sees.  5044, 
5045,  5046,  5047),  though  it  seems  not  improbable  that  the  provisions  of 
these  sections  are  comprehensive  enough  to  embrace  it.  Darhy^s  TnuUa 
V.  Boaimm'9  Sav.  Inst.  1  Dillon,  141 ;  S.  C.  18  Wall.  375. 

Under  the  English  bankrupt  act  no  right  of  action  passes  to  the  assignee 
for  a  mere  personal  tort  to  the  bankrupt,  as  for  assault  or  libel,  but  it  is 
otherwise  in  respect  of  injuries  or  torts  which  result  in  diminishing  the 
estate  of  the  bankrupt ;  and  the  distinction  is  taken  between  rights  of 
action  where  personal  suffering  or  inconvenience  is  the  primary  cause  oi 
the  action  (which  do  not  pass),  and  where  pecuniary  loss  or  damage  is  the 
primary  cause  of  action,  which  do  pass.  1  Deacon  on  Bankruptcy  (3d  ed.), 
522  et  sea.  This  distinction  seems  to  be  made  in  our  bankrupt  act,  which 
vests  in  the  assignee  all  such  *'  rights  of  action." 

8.  The  next  question  is,  whether  the  recovery  shall  be  for  double  the 
whole  amount  of  interest  paid,  or  only  double  the  amount  in  excess  of  the 
legal  rate,  whether  that  be  seven  or  twelve  per  cent.  ?  Where  an  illegal 
rate  of  interest  is  chai^ged,  and  an  acticm  is  brought  on  the  contract,  the 
statute  declares  a  *^  forfeiture  of  the  entire  interest,"  and  if  the  usurious 
interest  has  been  paid,  the  statute  gives  an  acticm  to  recover  back,  not 
simply  the  excess  over  the  legal  rate,  bat  ^*  twice  the  amount .  of  interest 
thus  paid,"  that  is,  paid  in  pursuance  of  an  usurious  contract  or  trans- 
action. 

National  banks  owe  a  duty  to  the  public  to  observe  the  limitations  of  die 
act  of  Congress  in  respect  of  the  rate  of  interest ;  limitations  wisely  imposed, 
but  in  many  of  the  Western  States  at  least,  very  frequently  disregarded. 
They  have  privileges  enough,  without  usurpine  others.  Iliey  have  powers 
enough,  without  exercising  those  not  conferred,  or  transoenmng  the  limits 
of  their  charters.  They  ou^t  not  to  become  usuvers ;  and  if  tiiey  do, 
public  policy  is  promoted  by  an  enforcement  of  the  penalties  which  the 
statute  has  denounced.  It  should  be  borne  in  mind  that  the  statute  eoa* 
firms  the  action  to  the  person  who  has  paid  the  illegal  interest,  or  to  bis 
le^  representative,  thus  showing  that  it  was  in  part  its  purpose  to  rq^ir 
tins  less  or  reimburs0  his  estate — there  beiAg  supei^Klded,  Uia  further 
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purpose  of  preventing  such  violations  of  the  law,  the  infliction  of  a  penalty 
of  twice  the  amount  of  interest  paid.  This  penalty  was,  doubtless,  sup- 
posed by  Congress  to  be  no  more  than  would  be  reasonably  sufficient  to 
cover  the  excess  of  interest  over  the  legal  rate,  and  costs  and  expenses  of 
litigation,  and  at  the  same  time  make  it  more  profitable  to  the  banks  to 
obey  the  law  than  to  violate  it. 

Judgment  will  be  entered  for  the  plaintiff  for  $2,219.92,  that  being 
twice  the  full  amount  of  interest  paid  on  the  usurious  transactions  set  out 
in  the  petition,  not  barred.  Judgment  accordingly. 


8X7FRBME  CX)XTBT  COMMISSION  OF  OHIO. 

(To  appear  in  37  Ohio  St) 
nSfSUEAJ^GB. — ASSIGimSNT    INXEB  SESB  OF  FOUCr  ISSUED  TO    PABT- 

WEST  n?.  CITIZENS'  INSURANCE  CO. 

Policies  of  insurance,  like  other  contractSf  are  to  receive  a  reasonable  construction,  bo 
as  not  to  defeat  the  intention  of  the  parties. 

A  policy  of  insurance  issued  to  a  mercantile  partnership  on  a  stock  of  goods  owned  by 
the  firm,  and  with  which  they  are  carrying  on  business,  which  contains  no  provisions 
limiting  or  Testriciing  alienation  of  the  property,  is  not  avoided  by  a  sale  by  one  part- 
ner to  his  copartners,  who  continue  the  partnership  business,  of  his  interest  in  the 
stock  of  goods. 

When  the  policy  contains  a  provision  that  the  assignment  of  the  same,  or  any  interest 
therein,  without  the  assent  of  the  company  indorsed  thereon,  avoids  it,  such  a  sale, 
and  the  asaienment  by  the  retiring  partner  to  his  copartners,  who  continue  the  busi- 
ness, of  his  interest  in  the  policy  does  not  avoid  it. 

In  case  of  loss  after  such  sale  and  transfer,  the  remaining  partners,  being  the  real  par- 
ties in  interest,  should  sue  on  the  policy,  and  in  such  action  they  are  not  limited  in 
&e  amount  of  recovery  to  their  interest  in  the  partnership  goods  before  such  sale  and 
transfer,  but  can  recover  for  the  whole  loss. 

The  action  was  upon  a  policy  of  insurance  on  a  stock  of  qaeensware 
against  loss  by  fire,  ori^nally  issued  to  the  firm  of  H.  F.  West  &  Co. 
j^composed  of  the  plaintiffs  and  Henry  F.  West),  oh  April  17,  1866,  and 
in  force  by  renewals,  as  the  plaintiffs  claim,  on  the  17th  day  of  January, 
1870,  when  a  loss  to  the  amount  of  $9,701.19  was  suffered  by  them  by 
the  destruction  by  fire  of  the  insured  property  |Of  which  loss  the  propor- 
tion properly  chargeable  to  the  defendant  was  1(2,425.30,  to  recover  which 
this  action  was  brought. 

The  petition  states  that  on  December  1, 1869,  '^  said  Henry  F.  West 
retired  from  said  firm,  and  assigned  all  his  interest  in  said  policy  and  in 
flaid  stock  of  goods  to  his  copartners,  the  plaintiffs,  who  have  ever  since 
held  and  owned  the  same." 

The  policy  contains  the  following  provision,  which  the  court  of  com- 
mon pleas  held  was  violated  by  the  said  retirement  of  Henry  F.  West 
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from  the  firm  of  H.  F.  West  &  Co.,  and  his  transfer  of  interest  to  his 
copartners :  '^  And  it  is  farther  agreed,  that  •  •  •  •  if  this  policy,  or  any 
interest  therein,  shall  be  assigned,  unless  ....  the  assent  thereto  of 
said  company  be  obtained  and  indorsed  hereon,  these  presents  shall  henoe- 
forth  be  null  and  void." 

Hoadley^  Jo1m%<m  ^  Oolstony  of  Cincinnati,  for  plaintifib  in  error.  The 
only  question  in  this  case  is,  whether  a  prohibition  contained  in  a  policy 
of  msurance  issued  to  partners,  against  the  assignment  of  ^^  any  interest 
therein,"  refers  to  transfers  inter  $e$e. 

Three  theories  might  be,  and  have  been,  espoused :  first,  that  if  one 
partner  retire  from  a  firm,  all  its  policies  of  insurance  containing  the 
quoted  clause,  or  a  similar  provision  forbidding  alienation  of  the  insured 
premises,  are  at  once  forfeited,  and  unless  by  consent  of  the  underwriter 
cease  and  determine ;  secondly,  that  such  alienation  has  the  effect  of  for- 
feiture only  to  the  extent  of  the  retiring  partner's  undivided  interest ;  and 
thirdly,  that  the  purpose  of  such  provision  is  not  to  forbid  changes  of  in- 
terest among  the  partners  themselves,  but  relates  exclusively  to  assign- 
ments and  aUenations  to  third  persons. 

Can  it  be  possible  that  the  assignment  by  one  of  these  partners  to  one 
of  his  copartners,  of  one  half  his  nominal  interest,  reducing  it,  say,  from 
one  third  to  one  sixth,  or  from  one  tenth  to  one  twentieth,  leaving  him 
liable  for  all  the  debts  of  the  firm,  would  have  the  effect  to  forfeit  the 
partnership  policies,  while  the  overdrawing  of  his  account,  which  would 
make  him  actually  a  debtor  to  the  firm,  would  not  ? 

But  how  can  it  be  contended  that  a  change  in  the  relative  interests  of 
the  partners  by  the  sale  of  part  of  the  interest  of  one  to  another  is  not 
forbidden  by  the  quoted  clause,  if  it  apply  to  the  transfer  of  the  entire 
interest  of  a  retiring  partner  ?  It  is  equally  within  the  letter  of  the  pro- 
hibition. If  one  be  the  assignment  of  an  ^^  interest  "  in  the  policy  or  the 
property,  so  also  is  the  other. 

Nor  can  it  be  the  purpose  of  this  clause  to  retain  for  the  underwriter 
the  protection  of  the  care  and  attention  of  all  the  assured.  82  New  Tork, 
411 ;  Perrin  v.  Protection  Ins.  Co,  11  Ohio,  147. 

Under  the  common  law  rules  of  pleading  an  alienation  of  his  interest 
in  the  policy  by  one,  might  prevent  him  from  suing,  and  thus  prevent  the 
others,  unless  in  equity  or  in  the  name  of  all  for  their  use.  And  such  is 
the  explanation  of  the  case  of  Murdoch  v.  Chenango  Co.  Ins.  Co.^  which 
gave  rise  to  most  of  the  fallacies  that,  for  a  long  time,  obscured  this  sub- 
ject. But  if  all  are  insured,  then  all  must  alienate  to  forfeit  the  policy. 
The  firm  being  insured,  how  can  an  alienation  other  than  by  the  firm  for- 
feit ?  "  It  is  the  act  of  the  party  insured,  in  violation  of  the  conditions 
and  stipulations  contained|in  the  policy,  which  alone  can  avoid  the  con- 
tract." Foster  et  al.  v.  Equitable  Mutual  Fire  Ins.  Co.  2  Gray,  216,  220; 
Lawrence  v.  Holyohe  Ins.  Co.  11  Allen,  887. 

It  follows  from  this,  that  an  alienation  other  than  by  the  ^^ insured" 
does  not  avoid  a  policy.  Hence  we  may  conclude  that  if  a  firm  be  in- 
sured, the  alienation  by  a  partner  of  his  individual  interest,  especially  to 
his  copartners,  is  not  forbidden  ;  but  on  the  contrary,  that  the  real  pur- 
pose and  intent  of  the  parties  in  agreeing  to  the  language  used  in  the  pol- 
icy is  to  prevent  alienations  to  third  persons  by.  the  firm,  which  shall  in- 
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trodnoe  starangers  into  the  proprietair  interest  and  control,  unless  by 
consent  of  the  company.     Pagje  412  of  82  New  York. 

Again,  it  is  a  well  settled  principle  of  the  law  of  insurance  that  a  pol- 
icy is  to  be  most  strongly  construed  against  the  underwriter.  May  on 
Insurance,  §§  174, 175. 

This  policy  does  not  specify  by  whom  the  alienation  is  forbidden,  or  to 
whom  it  is  prohibited  to  be  made.  Thus  there  is  left  a  question  for  con- 
struction. It  must  be  by  a  party  to  the  policy.  But  the  party  assured 
is  the  firm.  Therefore  the  forbidden  alienation  must  be  that  of  the  firm. 
H.  F.  West  individually  had  no  legal  interest  in  the  policy  ;  he  was  only 
interested  therein  in  his  partnersUp  character  —  individually  he  could 
only  act  as  agent  of  the  firm.  And  considering  also  the  constant  changes 
in  interest  among  the  partners  which  every  mercantile  partnership  in- 
volves, tiie  just  construction  would  seem  to  be  that  to  forfeit  the  policy 
the  alieiiation  must  be  by  the  firm,  and  to  a  stranger,  not  to  a  partner. 
Burnett  ^  Martin  v.  Et^aula  Home  Ins.  Co.  46  Ala.  11 ;  Pierce  v.  Nathua 
Fire  Ins.  Co.  60  New  Hamp.  297. 

This  policy  does  not  contain  any  condition  forbidding  the  alienation  of 
the  premises  or  property  insured.  As  to  that,  the  underwriter  seems  to 
have  relied  on  the  common  law  rule  requiring  insurable  interest  at  the 
time  of  the  poUcy  and  of  the  loss.  Why,  then,  did  the  underwriter  pro- 
vide against  an  assignment  of  the  policy  ?  Because  it  suited  his  views  of 
his  advantage  to  stipulate  that  the  policy  should  be  kept  in  the  control  of 
those  having  the  insurable  interest.  Having  omitted  to  forbid  transfers 
of  the  property  among  themselves,  he  will  not  be  presumed  to  have  in- 
tended to  forbid  hke  transfers  of  the  policy,  which  was  taken  out  to  pro- 
tect the  property. 

This  view  of  the  policy  is  also  sustained  by  the  principle  that  **  condi- 
tions providing  for  disabil^ies  and  forfeitures  are  to  receive,  when  the  in- 
tent is  doubtful,  a  strict  construction  against  those  for  whose  benefit  they 
are  introduced."   Hoffman  v.  j^na  Ins.  Go.  82  N.  Y.  414,  and  cases  cited. 

Matthews^  Ramsey  ^  Matthews^  for  defendant  in  error.  Citing  in  sup- 
port, Mav  on  Ins.  §  280 ;  Flanders  on  Fire  Ins.  428 ;  Howard  ^  Ryck* 
man  v.  Albany  Ins.  Co.  3  Denio,  801 ;  Murdoch  et  al.  v.  Chenango  Mat. 
Ins.  Co.  2  Comst.  210 ;  TiUou  v.  Kingston  Mut.  Ins,  Co.  6  N.  Y.  405 ; 
Hobbs  ^  Hurley  v.  Memphis  Ins.  Co,  1  Sneed,  444 ;  Tate  v.  Citizens*  Mut. 
F.  Ins.  Co.  13  Gray,  79 ;  Wood  v.  Rutland  ^  Addison  Mut.  F.  Ins.  Co. 
31  Vt.  652 ;  Barnes  v.  Union  Mut,  Ins.  Co.  61  Me.  110 ;  Hoxie  v.  Provi- 
dence Mut.  F.  Ins.  Co.  6  R.  I.  617  ;  Finley  et  al.  v.  Lycoming  MvJt.  Ins. 
Co.  80  Penn.  St.  813  ;  Buckley  v.  G-arreU,  11  Wright,  47  Penn.  St.  280  ; 
Baltimore  F.  Ins.  Co.  v.  McQ-owan^  16  Md.  47  ;  IHx  et  al.  v.  Mercantile 
Ins.  Co.  22  111.  277  ;  Keeler  v.  Niagara  F.  Ins.  Co.  16  Wis.  623 ;  Hart- 
ford  F.  Ins.  Co.  v.  Ross  et  al.  23  Ind.  181 ;  Doher  4-  Bumb  v.  j^na  Ins. 
Co.  18  Mo.  128. 

This  array  of  authority  in  opposition  to  the  latest  decision  in  New 
York,  proceeding  as  it  does  from  the  highest  courts  of  so  many  states,  is 
sufficient,  so  far  as  its  weight  is  concerned,  to  determine  the  question. 
And  we  feel  confident  that  a  candid  criticism  of  the  grounds  on  which 
the  opposing  opinions  have  been  rested  will  show  that  the  weight  of  reason 
ooinoaes  with  that  of  authority  in  favor  of  the  proposition  U)r  which  we 
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contend.  It  springs,  indeed,  fi*om  the  yery  nature  of  the  contract  of  in- 
surance, which  is  not  an  obligation  inhering  in  the  property  insored,  and 
passing  with  it,  like  a  covenant  of  title  annexed  to  an  estate  in  lands,  but 
a  contract  of  personal  indemnity,  intended  only  to  make  good  any  pe- 
cuniary loss  which  may  happen  during  the  period  of  the  risk,  from  any 
peril  covered  by  the  undertaking,  to  the  very  party  or  parties  with  whom 
the  contract  is  made.  Hence  it  is  an  axiom  in  the  law  of  insurance  that 
the  party  insured  must  have  an  insurable  interest  at  the  time  of  the  in- 
ception of  the  contract,  and  also  at  the  time  of  the  loss ;  for  otherwise 
he  can  suffer  no  loss.  And  it  follows,  quite  as  evidently,  that  the  con- 
tract, in  its  origin,  being  jointly  with  two,  does  not  subsist  if  at  the  time 
of  the  loss  either  party  has  severed,  by  his  own  act,  his  interest  in  it 
The  engagement  is  in  solidoj  to  pay  to  them  jointly,  and  not  otherwise,  a 
joint  loss,  and  not  one  several  to  each  or  either.  And  this  is  not  a  tech- 
nical view ;  because  it  can  never  be  properly  shown  that  it  was  not  essen- 
tial to  the  consent  of  the  insurer,  in  entering  into  the  contract,  that  he 
had  the  stipulations  of  both  and  all  the  parties  with  whom  he  has  con- 
tracted. It  would  be  as  reasonable  to  permit  a  recovery  in  case  of  com- 
plete alienations  to  total  strangers  as  in  the  present  case  —  a  doctrine,  of 
course,  for  which  no  one  does  or  can  contend.  The  opposite  doctrine  is 
as  inconsistent  with  the  theory  and  principle  of  insurance  contracts  as  in 
its  practical  application  it  would  be  found  hurtful  and  injurious  to  the 
business  of  insurance,  and  is  in  express  contradiction  to  the  language  of 
the  contract,  which  avoids  the  policy  if  any  interest  in  it  shall  l>e  assigned 
without  the  written  consent  of  the  company. 

We  respectfully  submit  that  there  is  no  error  in  the  judgment  of  the 
court  below,  and  that  it  should  be  affirmed. 

Johnson,  J.  The  question  in  this  case  arises  on  a  demurrer  of  the  de- 
fendant to  the  petition,  alleging  that  said  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  plaintiffs  sue  as  individuals,  and  not  in  the  partnership  name,  and 
claim  to  recover  on  a  policy  of  insurance  against  fire,  on  a  stock  of  goods 
in  Indianapolis,  for  one  year  from  April  17,  1869,  to  April  17,  1870. 
The  original  policy  was  issued  April  17,  1866,  for  one  year,  and  was  re- 
newed each  year  thereafter,  the  last  renewal  being  on  April  17, 1869.  It 
was  issued  to  the  firm  of  H.  F.  West  &  Co.,  composed  of  the  plaintiffs 
and  one  Henry  F.  West,  who  on  the  1st  of  December,  1869,  retired  from 
the  firm,  and  assigned  all  his  interest  in  said  policy  and  stock  of  goods  to 
his  copartners  the  plaintiffs,  who  continued  the  business.  The  stock  of 
goods  was  consumed  by  fire  December  17,  1869.     Hence  this  action. 

By  the  terms  of  the  policy  the  defendant  contracted  "to  make  good  to 
the  insured,  their  executors,  administrators,  or  assigns,  all  such  immediate 
loss  or  damage  as  shall  happen  by  fire  to  the  said  company/* 

Upon  the  foregoing  facts  but  one  question  is  presented :  that  is.  Did 
the  assignment  by  Henry  F.  West,  of  his  interest  in  the  policy  and  stock 
of  goods,  avoid  the  policy  ?  In  form  and  language  it  is  an  agreement  be- 
tween two  parties,  tne  insurer  and  the  insured,  though  executed  only  by 
the  insurer. 

The  only  clause  relating  to  such  a  transfer  is  in  the  words  fdlowing : 
"And  it  is  further  agreed  .  .  •  •  that  if  this  policy,  or  any  interest 
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therein,  shall  be  assigned,  unless  in  either  case  the  assent  thereto  of  said 
company  be  indorsed  hereon,  these  presents  shall  thenceforth  be  null  and 
void." 

It  will  be  observed  that  this  policy  (which  is  part  of  the  record)  is  a 
contract  with  a  partnership,  and  not  with  the  individuals  composing  it ; 
that  as  such  partners  they  owned  the  stock  of  goods,  and  were  doing 
business  therewith  in  the  usual  way. 

It  is  also  important  to  note  that  the  policy  contains  no  provisions  relat- 
ing to  alienation  of  the  property,  or  prescribing  any  mode  of  continuing 
the  policy  in  case  of  sale  of  the  goods,  by  obtaining  the  assent  of  the 
company  thereto.  Such  provsions  are  to  he  found,  we  belieye,  in  most 
insurance  contracts. 

The  clause  aboye  quoted  relates  only  to  an  assignment  of  the  policy  or 
any  interest  therein,  and  is  silent  as  to  the  alienation  of  the  property 
insured.  Ordinarily  this  omission  is  unimportant,  for  it  is  well  settled 
that  in  such  case,  when  the  insured  by  alienation  or  otherwise  parts  with 
all  his  insurable  interest  in  the  property  insured,  he  cannot  in  case  of  loss 
recoyer,  because  having  no  interest  in  the  property  destroyed  he  has  sus- 
tained no  damage.  Neither  can  the  assignee  of  the  policy  without  the 
assent  of  the  assurer  recover,  because  he  is  a  stranger  to  the  contract 
whom  the  company  is  not  boimd  to  recognize.  In  the  examination  of 
the  numerous  cases  cited,  this  omission  is  an  important  element,  as  very 
many  of  them  turn  on  the  words  limiting  and  restraining  alienation. 
Thus  in  Dix  v.  Mercantile  In$.  Co.  22  111.  277  ;  and  Hartford  Ins.  Co.  v. 
Boss  et  al.  23  Ind.  179,  there  was  this  clause,  upon  which  the  cases 
largely  turned :  *'  And  in  case  of  any  transfer  or  change  of  title  in  the 
property,  or  of  any  undivided  interest  therein,  such  insurance  shall  be 
void  and  cease."  They  were  cases  much  like  the  one  before  us,  and 
stress  is  laid  by  the  court  on  the  words  '^  undivided  interest,"  as  correctly 
describing  a  partner's  interest.  So  also  in  many  other  cases  the  peculiar 
wording  of  these  clauses  relating  to  alienation  enter  largely  into  the  dis- 
cussion of  the  legal  aspects  of  the  case  in  the  opinion  of  the  courts  decid- 
ing them. 

As  to  such  clauses  it  is  sufficient  to  say,  that  as  a  general  rule  their 
only  effect  is  to  either  enlarge  or  restrict  tne  right,  which  exists  without 
them,  to  bring  an  action  by  the  assured  in  case  of  loss.  If  the  assured 
still  retained  such  an  insurable  interest  in  the  property  as  that  he  sus- 
tains a  loss  by  the  fire,  he  can,  to  the  extent  of  that  loss,  recover  ;  other- 
wise if  he  has  parted  with  all  such  interest,  for  then  no  damage  has  re- 
sulted to  him. 

Grreat  care  should  also  be  taken  to  distinguish  between  those  cases 
decided  by  an  application  of  the  common  law  rules  of  pleading,  and  those 
which  are  made  to  depend  solely  on  the  rights  of  the  parties  growing  out 
of  the  terms  of  the  contract  itself.  The  former  depend  on  who  are  the 
proper  parties  to  the  action  at  common  law ;  the  latter  on  the  terms  of 
the  contract,  and  from  these  terms  the  court  must  determine  the  exist- 
ence, extent,  and  character  of  the  obligations  and  liabilities  of  the  parties 
to  the  contract.  The  one  is  to  be  decided  by  the  rules  of  pleading ;  the 
other  by  a  oonstmction  of  the  stipulations  of  the  policy. 

Since  the  adoption  of  our  Code,  under  which  the  real  party  in  interest 
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may  sue,  whether  the  contract  is  joint  or  several,  the  former  class  of 
decisions  becomes  unimportant.  There  can  be  no  doubt,  that  if  the  com- 
mon law  rules  of  pleading  were  in  force  in  Ohio,  the  plaintifiEs  could  not 
recover.  Not  because  they  had  no  insurable  interest,  for  they  owned  all 
the  property  covered  by  the  policy ;  nor  because  they  sustained  no  dam- 
age, for  that  is  admitted  ;  but  solely  for  the  reason  tiiat  this  was  a  joint 
contract  by  the  insured,  and  all  must  be  joined  as  plaintiffs.  By  tiiese 
rules,  if  all  were  so  joined  they  still  could  not  recover,  because  Henry  F. 
West,  one  of  the  joint  contractors,  had  parted  with  all  his  insurable 
interest  by  sale.  In  either  case  the  result  would  alike  be^fatal  to  these 
plaintiffs,  who  have  sustained  all  the  loss  i^inst  which  they  were  indem- 
nified; and  the  rights  of  the  parties  and  the  liabilities  of  the  insarera 
arising  from  the  terms  of  the  policy  would  remain  undetermined  by  the 
court. 

In  Murdoch  v.  Chenango  In%.  Co.  2  Comst.  210,  one  tenant  in  com- 
mon sold  his  interest  in  the  property  insured  to  his  co-tenant.  The 
action  was  in  the  name  of  both,  though  the  company  had  assented  to  the 
sale.  It  was  held  that  the  misjoinder  was  fatal.  On  the  other  hand, 
Tate  V.  Citizens^  Ins.  Co,  13  Gray,  79,  was  a  case  like  the  former,  except 
that  the  action  was  in  the  name  of  the  co-tenant  who  had  become  sole 
owner  by  purchase.  It  was  held  that  the  nonjoinder  was  alike  fatal ; 
Judge  Bigelow  saying :  ^^  Upon  familiar  principles  both  the  joint  con- 
tractors should  join  in  bringing  the  action,  .  •  •  .  and  the  omission  to 
join  them  is  a  good  defence.'* 

In  both  cases  the  parties  were  sent  out  of  court  without  their  rights 
adjudicated,  by  the  application  of  the  '^  familiar  principles  "  of  common 
law  pleading.  Under  the  Code  the  real  party  in  interest  must  sue.  In 
this  case  the  suit  is  properly  brought,  but  the  right  of  recovery  does  not 
depend  on  questions  ot  misjoinder  or  nonjoinder  of  parties,  but  upon  Hie 
liability  of  the  insurers  growing  out  of  the  contract. 

Is  the  defendant  therefore  Uable  to  the  plaintifiEs, J>y  the  terms  of  this 
policy  ?  To  determine  this  question  reference  must  be  had  to  the  familiar 
rules  of  construction.  The  policy  should  receive  a  reasonable  interpretsr 
tion ;  its  intent  and  substance  should  be  ascertained  from  the  language 
employed ;  its  stipulations  should  have  full  legal  effect  to  guard  the  in- 
surer against  fraud  and  imposture.  As  it  is  a  contract  of  indemnity  to  the 
insured,  it  should  be  literally  construed  in  his  favor,  not  only  because  this 
mode  of  construction  is  most  conducive  to  trade  and  business,  but  because 
it  is  probably  most  consonant  with  the  intentions  of  the  parties.  There  is 
no  more  reason  for  a  strict  compliance  with  its  terms  than  ordinary  contracts. 
There  is  nothing  in  such  a  contract  intrinsically  more  sacred  or  inviolable 
than  a  contract  about  any  other  subject.  25  Wend.  374.  Excepticnis  in 
a  policy  should  be  strictly  construed,  and  when  there  are  two  interpreta- 
tions equally  fair,  that  which  gives  the  greater  indenmity  should  prevail- 
May  on  Insurance,  §  174.  Nonie  of  these  rules  is  more  fully  established, 
or  more  imperative  and  controlling,  than  that  which  declares  that  it  most 
be  liberally  construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  indemnity,  which  in  making  his  insurance 
it  was  his  object  to  secure  ;  and  when  the  words  without  violence  are  sus- 
ceptible of  two  interpretations,  that  which  will  sustain  the  daim  and 
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cover  the  loss  most  in  preference  be  adopted.  May  on  Insurance,  §  175. 
Guided  by  these  principles  let  us  exanline  tiie  terms  which  it  is  claimed 
avoid  tiiis  policy. 

The  natural  reading  of  these  terms,  ^^if  this  policy  or  any  interest 
therein  be  assigned,"  would  seem  to  be  completed  by  adding  after  the 
word  ^*  assigned,"  the  name  of  the  contracting  party,  so  as  to  read,  *^  if 
this  policy  or  any  interest  therein  be  assigned  by  said  H.  F.  West  &  Go." 
H.  F.  West  &  Co.  alone  could  make  an  assignment  of  the  title  to  the 
policy.  Henry  F.  West  did  not  assign  the  policy,  or  any  interest  in  it 
which  the  firm  had.  The  partnership  name  must  be  used  to  transfer  the 
policy,  or  any  definite  interest  therein. 

The  cases  are  numerous  where  it  has  been  held  that  to  constitute  alien- 
ation of  the  property  a  conveyance  of  the  title,  and  nothing  short  of  this, 
would  amount  to  an  alienation ;  that  *'  transfer  of  the  title  to  property 
insured,"  means  the  title  and  ownership  of  property  insured,  and  not  the 
interest  of  the  insured  therein.  Masters  v.  Madison  Count}/  Ins,  Co.  11 
Barb.  624.  A  sale  by  one  partner  to  another  is  not  such  an  alienation  as 
will  avoid  the  policy,  even  under  the  express  condition  that  the  policy 
shall  become  void.     Angell  on  Ins.  197. 

A  mere  change  of  interests  or  ownership  among  partners,  when  no 
stranger  is  introduced,  and  no  addition  msule  to  the  number  of  the  in- 
sured, where  there  is  no  change  in  the  condition  or  situation  of  the 
property  or  risk,  a  mere  assignment  of  his  interest  by  one  partner  to 
the  other  is  obviously  not  within  the  principle  or  motives  on  which  the 
condition  is  founded.    Pierce  v.  Nashua  Fire  Ins.  Co.  50  N.  H.  297. 

Henry  F.  West  assigned  his  interest  in  the  policy.  What  was  that 
interest?  Not  any  aliquot  part  of  the  whole,  for  tihey  were  partners, 
seized  per  my  et  per  tout  of  the  common  stock  of  goods.  West  v.  Skip^ 
1  Vesey  Sen.  242.  It  was  his  share  of  the  capital  stock  remaining  after 
satisfying  all  partnership  demands.  When  title  to  property  real  or  per- 
sonal is  in  a  partnership,  and  is  owned  by  it,  it  is  clear  that  the  con- 
veyance by  one  partner  of  his  interest  conveys  no  greater  interest  than 
remains  after  all  the  demands  against  the  firm  are  satisfied.  If  this  firm 
had  been  insolvent  when  the  policy  was  assigned,  so  that,  counting  the 
insurance  money  as  part  of  its  assets,  it  could  not  pay  its  debts,  then 
nothing  was  in  fact  assigned.  For  aught  the  court  knows,  this  may  have 
been  so  in  this  case. 

The  contracting  parties  were  the  insurers  on  the  one  hand,  and  H.  F. 
West  &  Co.  on  the  other.  The  language  is  clearly  susceptible  of  the 
construction  we  have  given.  The  one  claimed  by  ibe  defendant  seems 
strained  and  unnatural,  and  calculated  to  defeat  rather  than  carry  out  the 
intention  of  the  parties.  It  does  violence  to  all  settled  rules  of  construing 
contracts. 

Conditions  of  this  kind  should  not  be  extended,  by  construction,  be- 
yond the  reasons  for  their  adoption,  especially  when,  as  in  this  case,  it 
defeats  the  contract.  The  chief  reason  for  requiring  such  a  stipulation  is 
to  guard  against  the  introduction  of  a  stranger,  who  may  not  possess  the 
fidelity  or  watehfulness  required  by  the  insurers.  The  change  should 
increase  the  hazard.  In  case  of  a  clause  of  this  kind  it  was  held  that  a 
sale  or  conveyance  to  the  assured  does  not  defeat  the  policy,  though 


860  THE  AMEBICAK  LAW  TI1IE8  REPORTS.  [Angnst,  1876. 

Vol.  in.]  WsiT  V.  CiTzsBVi'  Ihsubahcb  Co.  [No.  a 

within  the  words  of  the  proviso  against  a  sale  or  transfer.  The  interest 
of  the  insured  being  thereby  increased,  the  case  did  not  fall  within  the 
reason  and  spirit  of  the  proviso.     May  on  Insurance,  §  275,  and  cases  cited. 

To  say  that  H.  F.  West  &  Oo.  shall  not  assign  the  policy,  or  any  in- 
terest therein,  without  consent,  is  a  reasonable  condition ;  but  to  say  that 
the  partners  inter  ,ene  may  not  change  their  respective  intei«its,  is  not 
within  the  spirit  and  reason  of  the  clause.  The  presumption  is  that  th« 
company  had  faith  in  all  the  partners.  The  increase  of  plaintiff's  inter- 
ests, as  we  have  seen,  would  but  make  them  more  watchful ;  the  retiring 
partner  no  longer  had  a  motive  to  endanger  the  insurer ;  no  stranger  was 
introduced  ;  no  one  but  those  with  whom  the  contract  was  made  was  left 
in  control. 

There  being  no  adequate  reason  to  support  this  enlarged  construction 
we  cannot  adopt  it.  / 

It  is  suggested  that  this  clause  was  intended  to  secure  the  continuance 
of  Henry  F.  West,  in  whom  the  company  reposed  special  confidence,  and 
without  him  the  policy  would  not  have  been  issued.  In  reply  to  this  we 
adopt  the  language  of  the  New  York  court  of  appeals  in  Hoffman  v. 
JEtna  Ins.  Co.  82  N.  Y.  411,  in  a  similar  case. 

*^  They  testified  their  confidence  in  each  of  the  assured  by  issuing  to 
them  a  policy,  but  did  not  choose  to  repose  a  blind  confidence  in  others 
who  might  succeed  to  the  ownership.  The  only  evidence  of  their  confi- 
dence in  either  partner,  is  in  the  fact  that  they  contracted  with  all ;  and 
the  theory  is  rather  fanciful  than  sound,  that  Uiey  may  have  intended  to 
conclude  a  bargain  with  rogues  on  the  faith  of  a  proviso  that  one  honest 
man  should  be  left  in  the  firm  to  watch  them." 

^^  It  was  intended  by  the  proviso  to  protect  the  company  from  a  con- 
tinuing obligation  to  the  assured.  If  the  title  and  beneficial  interest 
should  pass  to  others  they  might  not  be  equally  willing  to  trust.  Words 
should  not  be  taken  in  their  broadest  import  when  they  are  equally  ap- 
propriate in  a  sense  limited  to  the  object  the  parties  had  in  view." 

There  is  still  another  rule  equally  at  variance  with  the  defendant's 
claim. 

Stipulations  in  a  contract,  providing  for  disabilities  or  forfeitures,  are  to 
receive,  when  the  intent  is  doubtful,  a  strict  construction  against  those  for 
whose  benefit  they  are  introduced.  To  seize  on  words  introduced  into  the 
policy  as  a  safeguard,  and  make  them  available  to  defeat  the  claim  of  the 
assured  on  the  theory  of  a  technical  forfeiture,  is  in  no  possible  view  per- 
missible. If  the  policy  admits  of  such  a  construction,  it  is  due  to  the 
dexterity  of  the  draughtsman,  and  not  to  a  meeting  of  the  minds  of  the 
parties.     32  N.  Y.  414. 

We  conclude,  therefore,  that  the  clause  under  consideration  in  common 
with  the  facts  disclosed  does  not  avoid  the  policy,  and  that  the  plaintifb 
are  entitled  to  recover  therein. 

Finally :  The  question  arises,  shall  these  plaintiffs  recover  the  whole 
that  H.  F.  West  &  Co.  might  have  recovered,  or  only  their  individual 
shares  ?  Does  the  sale  by  Henry  F.  West  avoid  the  policy  as  to  his  indi- 
vidual interest  ? 

In  Jlobba  ^  Hurley  v.  Memfphis  In%.  Co.  1  Sneed,  444,  a  case  much  like 
this  as  to  its  facts,  it  was  held  as  to  the  share  or  interest  of  the  retiring 
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partner,  the  plaintiffs  could  not  recover  but  only  for  their  own  interest  in 
the  firm ;  while  in  Hoffman  v.  jEtna  Ins.  Co.  82  N.  Y.  415,  where  the 
same  question  arose,  it  was  decided  otherwise.  The  court  there  say : 
^^  There  is  no  reason  why  the  full  measure  of  indemnity  should  be  with- 
held from  the  plaintiffs  who  were  owners  at  the  date  of  the  insurance,  and 
sole  owners  at  the  time  of  the  loss.'' 

•  We  concur  in  the  reasoning  of  the  court  in  that  case,  and  its  conclusions 
of  law  on  this  point. 

These  plaintiffs  were  parties  to  the  contract;  they  continued  to  con- 
duct the  business  contemplated  by  the  policy.  There  was  no  substantial 
change  material  to  the  nsk,  and  none  withm  the  meaning  of  the  clause 
under  consideration.  The  policy  was  intended  to  protect  the  interest  of 
each  and  all,  and  its  language  fairly  construed  is  in  harmony  with  that 
intent. 

We  are  aware  that  the  conclusions  we  have  reached  are  at  variance 
with  the  greater  number  of  reported  cases ;  but  we  believe  these  conclu- 
sions rest  on  the  firmer  and  more  satisfactory  ground  of  sound  principles, 
and  that  they  are  more  conducive  to  substantial  justice  —  the  aim  and  end 
of  all  law. 

.  Judgment  reversed  and  cause  remanded  for  further  proceedings, 

Scott,  C.  J.,  Day,  Whitman,  and  Wright,  JJ.  concurred. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

[October  Term,  1875.] 

removal  of  causes. — powers  of  congress. — construction  of 
act  of  iklarch  2,  1867.  —  suit  to  annul  will  ma.y  be  re- 
MOVED. 

GAINES  V.  FUENTES. 

In  cases  where  the  judicial  power  of  the  United  States  can  be  appUied  only  because  they 
iuTolve  controversies  between  citizens  of  different  states,  it  rests  with  Congress  to  de- 
termine at  what  time  the  power  may  be  invoked,  and  upon  what  conditions;  whether 
originally  in  the  federal  court,  or  after  suit  brought  in  the  state  court;  and  in  the  latter 
case,  at  what  stage  of  the  proceedings;  whether  before  issue  or  trial  by  removal  to  a 
federal  court,  or  after  judgment  upon  appeal  or  writ  of  error. 

As  the  Ck>n8tittttion  imposes  no  limitation  upon  the  class  of  cases  involving  controversies 
between  citizens  of  different  states,  to  which  the  judicial  power  of  the  united  States 
may  be  extended,  Congress  may  provide  for  bringing,  at  the  option  of  either  of  the 
parties,  all  such  controversies  witnin  the  jurisdiction  of  the  federal  judiciary. 

The  Act  of  Congress  of  March  2,  1867,  in  authorizing  and  requiring  the  removal  to  the 
circuit  court  of  the  United  States  of  a  suit  pending  or  afterwards  brought  in  ctny 
state  court  involving  a  controversy  between  a  citizen  of  the  state  where  the  suit  is 
brought  and  a  citizen  of  another  state,  thereby  invests  the  circuit  court  with  jurisdic- 
tion to  pass  upon  and  determine  the  controversy,  when  the  removal  is  made,  though 
that  court  could  not  have  taken  original  cognizance  of  the  case. 

A  suit  to  annul  a  will  as  a  muniment  of  title,  and  to  restrain  the  enforcement  of  a  decree 
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admitting  it  to  probate,  is  in  essential  partlciilan  a  suit  in  equity ;  and  if  hj  the  law 
obtaining  in  a  state,  customaiy  or  statutory,  such  a  suit  can  be  maintained  in  one  of 
its  courts,  whatever  designation  that  court  may  bear,  it  may  be  maintained  by  ori^nal 
process  in  the  circuit  court  of  the  United  States,  if  the  parties  are  citizens  of  differ- 
ent states. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court.    * 

This  is  an  action  in  form  to  annul  an  alleged  will  of  Daniel  Clark,  th^ 
father  of  the  appellant,  dated  on  the  13th  of  July,  1813,  and  to  recall  the 
decree  of  the  court  by  which  it  was  probated.  It  was  brought  in  the 
second  district  court  for  the  parish  of  Orleans,  which,  under  the  laws  of 
Louisiana,  is  invested  with  jurisdiction  over  the  estates  of  deceased  per- 
sons, and  of  appointments  necessary  in  the  course  of  their  administra- 
tion. 

The  petition  sets  forth  that  on  the  18th  of  January,  1855,  the  appel- 
lant applied  to  that  court  for  the  probate  of  the  allied  will ;  and  that  by 
decree  of  the  supreme  court  of  the  state  the  alleged  will  was  recognized 
as  the  last  will  and  testament  of  the  said  Daniel  Clark,  and  was  ordered 
to  be  recorded  and  executed  as  such  ;  that  this  decree  of  probate  was  ob- 
tained expartCy  and  by  its  terms  authorized  any  person  at  any  time,  who 
might  desire  to  do  so,  to  contest  the  will  and  its  probate  in  a  direct  action, 
or  as  a  means  of  defence  by  way  of  answer  or  exception,  whenever  the 
will  should  be  set  up  as  a  muniment  of  title ;  that  ^e  appellant  subse- 
quently commenced  several  suits  against  the  petitioners  m  the  circuit 
court  of  the  United  States  to  recover  sundry  tracts  of  land  and  properties 
of  great  value,  situated  in  the  parish  of  Orleans  and  elsewhere,  in  which 
they  are  interested,  setting  up  the  alleged  will  as  probated  as  a  muniment 
of  title,  and  claiming  under  the  same  as  instituted  heir  of  the  testator ; 
and  that  the  petitioners  are  unable  to  contest  the  validity  of  the  allied 
will  so  long  as  the  decree  of  p^bate  remains  unrecalled.  The  petitioners 
then  proceed  to  set  forth  the  grounds  upon  which  they  ask  for  a  revoca- 
tion of  the  will  and  the  receJling  of  the  decree  of  probate,  these  being 
substantially  the  falsity  and  insufficiency  of  the  testimony  upon  which  the 
will  was  admitted  to  probate,  and  the  status  of  the  appellant,  incapacitat- 
ing her  to  inherit  or  take  by  last  will  from  the  decedent. 

A  citation  having  been  issued  upon  the  petition  and  served  upon  the 
appellant,  she  applied  in  proper  form,  with  a  tender  of  the  necessary  bond, 
for  removal  of  ^e  cause  to  the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana,  under  the  twelfth  section  of  the  Judiciary  Act  of 
1789,  on  the  ground  that  she  was  a  citizen  of  New  York,  and  the  petition- 
ers were  citizens  of  Louisiana.  The  court  denied  the  application,  for  the 
alleged  reason  that,  as  the  appellant  had  made  herself  a  party  to  the  pro- 
ceedings in  the  court  relative  to  the  settlement  of  Clark's  succession  by 
appearing  for  the  probate  of  the  will,  she  could  not  now  avoid  the  jaris- 
diction  when  the  attempt  was  made  to  set  aside  and  annul  the  order  of 
probate  which  she  had  obtained.  The  court,  however,  went  on  to  say  in 
its  opinion  that  the  federal  court  could  not  take  jurisdiction  of  a  con- 
troversy having  for  its  object  the  annulment  of  a  decree  probating  a 
will. 

The  appellant  then  applied  for  a  removal  of  the  action  under  the  Act  of 
March  2,  1867,  on  the  ground  that  from  prejudice  and  local  influenoe  she 
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would  not  be  able  to  obtain  justice  in  the  state  court,  accompanying  the 
application  with  the  affidavit  and  bond  required  by  the  statute.  This 
appHcation  was  also  denied,  the  court  resting  its  decision  on  the  alleged 
ground,  that  the  federal  tribunal  could  not  take  jurisdiction  of  the  sub- 
ject matter  of  the  controversy. 

Other  parties  having  intervened,  the  applications  were  renewed  and 
again  denied.  An  answer  was  then  filed  by  the  appellant,  denying  gen- 
erally the  allegations  of  the  petition,  except  as  to  the  probate  of  the  will, 
and  interposing  a  plea  of  prescription.  Subsequently  a  further  plea  was 
filed  to  the  enect  that  the  several  matters  alleged  as  to  the  status  of  the 
appellant  had  been  the  subject  of  judicial  inquiry  in  the  federal  courts, 
and  been  there  adjudged  in  her  favor.  Upon  the  hearing  a  decree  was 
entered  annulling  the  will  and  revoking  its  probate.  The  supreme  court 
having  affirmed  wis  decree,  the  case  was  appealed  to  this  court. 

In  the  view  we  take  of  the  application  of  the  appellant  to  remove  the 
cause  to  the  federal  court,  no  other  question  than  the  one  raised  upon  that 
application  is  open  for  our  consideration.  If  the  application  should  have 
been  granted,  the  subsequent  proceedings  were  without  validity,  and  no 
useful  purpose  would  be  obtained  by  an  examination  of  the  merits  of  the 
defence,  upon  the  supposition  that  the  state  court  rightfully  retained  its 
original  jurisdiction. 

The  action,  as  already  stated,  is  in  form  to  annul  the  alleged  will  of 
Daniel  Clark,  of  1813,  and  to  recall  the  decree  by  which  it  was  probated. 
But  as  the  petitioners  are  not  heirs  of  Clark,  nor  legatees,  nor  next  of  kin, 
and  do  not  ask  to  be  substituted  in  place  of  'the  appellant,  the  action  can- 
not be  treated  as  properly  instituted  for  the  revocation  of  the  probate,  but 
must  be  treated  as  brought  by  strangers  to  the  estate  against  the  devisee 
to  annul  the  will  as  a  muniment  of  title,  and  to  restrain  the  enforcement 
of  the  decree  by  which  its  validity  was  established,  so  far  as  it  affects  their 
property.  It  is  in  fact  an  action  between  parties ;  and  the  question  for 
determination  is,  whether  federal  courts  can  take  jurisdiction  of  an  action 
brought  for  the  object  mentioned  between  citizens  of  different  states, 
upon  its  removal  from  a  state  court.  The  Constitution  declares  that  the 
judicial  power  of  the  United  States  shall  extend  to  ^^controversies  be- 
tween citizens  of  different  states,*'  as  well  as  to  cases  arising  under  the 
Constitution,  treaties,  and  laws  of  the  United  States ;  but  the  conditions 
upon  which  the  power  shall  be  exercised,  except  so  far  as  the  original  or 
appellate  character  of  the  jurisdiction  is  designated  in  the  Constitution, 
are  matters  of  legislative  direction.  Some  cases  there  are,  it  is  true,  in 
which,  from  their  nature,  the  judicial  power  of  the  United  States,  when 
invoked,  is  exclusive  of  all  state  authority.  Such  are  cases  in  which  the 
United  States  are  parties,  cases  of  admiralty  and  maritime  jurisdiction, 
and  cases  for  the  enforcement  of  rights  of  inventors  and  authors  under 
the  laws  of  Congress.  The  Moses  Taylor,  4  Wallace,  429  ;  Railway  Oo. 
V.  Whitton,  18  lb.  288.  But  in  cases  where  the  judicial  power  of  the 
United  States  can  be  applied  only  because  they  involve  controversies  be- 
tween citizens  of  different  states,  it  rests  entirely  with  Congress  to  deter- 
mine at  what  time  the  power  may  be  invoked  and  upon  what  conditions  ; 
whether  originally  in  the  federal  court,  or  after  suit  brought  in  the  state 
court ;  and  in  the  latter  case,  at  what  stage  of  the  proceedings ;  whether 
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before  issue  or  trial  by  removal  to  a  federal  court,  or  after  judgment  upon 
appeal  or  writ  of  error.  The  Judiciary  Act  of  1789,  in  the  distribution  of 
jurisdiction  to  the  federal  courts,  proceeded  upon  this  theory.  It  declared 
that  the  circuit  courts  should  have  original  cognizance,  concurrent  with 
the  courts  of  the  states,  of  all  suits  of  a  civil  nature  or  in  equity,  involv- 
ing a  specified  sum  or  value,  where  the  suits  were  between  citizens  of  the 
state  in  which  they  were  brought  and  citizens  of  other  states  ;  and  it  pro- 
vided that  suits  of  that  character  by  citizens  of  the  state  in  which  they 
were  brought  might  be  transferred,  upon  application  of  the  defendants, 
made  at  the  time  of  entering  their  appearance,  if  accompanied  with  suf- 
ficient security  for  subsequent  proceedings  in  the  federal  court.  The 
validity  of  this  legislation  is  not  open  to  serious  question,  and  the  pro- 
visions adopted  have  been  recognized  and  followed,  with  scarcely  an  ex- 
ception, by  the  federal  and  state  courts  since  the  establishment  of  the 
government.  But  the  limitation  of  the  original  jurisdiction  of  the  federal 
court,  and  of  the  right  of  removal  from  a  state  court,  to  a  class  of  cases 
between  citizens  of  different  states  involving  a  designated  amount,  and 
brought  by  or  against  resident  citizens  of  the  state,  was  only  a  matter  of 
legisbtive  discretion.  The  Constitution  imposes  no  limitation  upon  the 
class  of  cases  involving  controversies  between  citizens  of  different  states, 
to  which  the  judicial  power  of  the  United  States  may  be  extended ;  and 
Congress  may,  therefore,  lawfully  provide  for  bringing,  at  the  option  of 
either  of  the  parties,  all  such  controversies  within  the  jurisdiction  of  the 
federal  judiciarv. 

As  we  have  had  occasion  to  observe  in  previous  cases,  the  provision  of 
the  Constitution,  extending  the  judicial  power  of  the  United  States  to  con- 
troversies between  citizens  of  different  states,  had  its  existence  in  the 
impression  that  state  attachments  and  state  prejudices  might  affect  in- 
juriously the  regular  administration  of  justice  m  the  state  courts.  It  was 
originally  supposed  that  adequate  protection  against  such  influences  was 
secured  to  the  plaintiff  by  an  election  of  courts  before  suit,  and  when  the 
suit  was  brought  in  a  state  court,  a  like  election  to  the  defendant  after- 
wards. Railway  Co,  v.  Whitton^  13  Wallace,  289.  But  the  experience  of 
parties  immediately  after  the  late  war,  which  powerfuUy  excited  the  i«<^ 
pie  of  different  states,  and  in  many  instances  engendered  bitter  enmities, 
satisfied  Congress  that  further  legislation  was  required  fully  to  protect 
litigants  against  influences  of  that  character.  It  therefore  provided,  by. 
the  Act  of  March  2,  1867,  (14  Sts.  at  Large,  659),  greater  facilities  for 
the  removal  of  cases  involving  controversies  between  citizens  of  different 
states  from  a  state  court  to  a  federal  court,  when  it  appeared  that  such 
influences  existed.  That  act  declared  that  where  a  suit  was  then  pending, 
or  should  afterwards  be  brought  in  any  state  court,  in  which  there  was  a 
controversy  between  a  citizen  of  the  state  in  which  the  suit  was  brought 
and  a  citizen  of  another  state,  and  the  matter  in  dispute  exceeded  the  sum 
of  five  hundred  dollars,  exclusive  of  costs,  such  citizen  of  another  state, 
whether  plaintiff  or  defendant,  upon  making  and  filing  in  the  state  court 
an  affidavit  that  he  had  reason  to  believe,  and  did  believe,  that  from  prej- 
udice or  local  influence  he  would  not  be  able  to  obtain  justice  in  the  state 
court,  might  at  any  time  before  final  hearing  or  trial  of  the  suit  obtain  a 
removal  of  the  case  into  the  circuit  court  of  the  United  States,  upon  pe- 
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tition  for  that  purpose  and  the  production  of  sufficient  security  for  subse- 
quent proceedings  in  the  federal  court.  This  act  covered  every  possible 
case  involving  controversies  between  citizens  of  the  state  where  tne  suit 
was  brought  and  citizens  of  other  states,  if  the  matter  in  suit,  exclusive 
of  costs,  exceeded  the  sum  of  five  hundred  dollars*  It  mattered  not 
whether  the  suit  was  brought  in  a  state  court  of  limited  or  general  ju- 
risdiction. The  only  t^  was,  did  it  involve  a  controversy  between  citi- 
zens of  the  state  and  citizens  of  other  states,  and  did  the  matter  in  dispute 
exceed  a  specified  amount.  And  a  controversy  was  involved  in  the  sense 
of  the  statute  whenever  any  property  or  claim  of  the  parties,  capable  of 
pecuniary  estimation,  was  the  subject  of  the  litigation,  and  was  presented 
Dj  the  pleadings  for  judicial  determination. 

With  these  provisions  in  force,  we  are  clearlv  of  opinion  that  the  state 
court  of  Louisiana  erred  in  refusing  to  transfer  the  case  to  the  circuit 
court  of  the  United  States  upon  t£e  application  of  the  appellant.  If 
the  federal  court  had,  by  no  previous  act,  jurisdiction  to  pass  upon  and 
determine  the  controversy  existing  between  the  parties  in  the  parish  court 
of  Orleans,  it  was  invested  with  the  necessary  jurisdiction  by  this  act 
itself,  so  soon  as  the  case  was  transferred.  In  authorizing  and  requiring 
the  transfer  of  cases  involving  particular  controversies  from  a  state  court 
to  a  federal  court,  the  statute  thereby  clothed  the  latter  court  with  all  the 
authority  essentisd  for  the  complete  adjudication  of  the  controversies, 
even  though  it  should  be  admitted  that  that  court  could  not  have  taken 
original  cognizance  of  the  cases.  The  language  used  in  Smith  v.  BineB^ 
cited  from  the  2d  Sumner's  Reports,  in  support  of  the  position  that  such 
cases  are  only  liable  to  removal  from  the  state  to  the  circuit  court  as 
might  have  been*  brought  before  the  circuit  court  by  original  process, 
applied  only  to  the  law  as  it  then  stood.  No  case  could  then  be  trans- 
ferred from  a  state  court  to  a  federal  court  on  account  of  the  citizenship 
of  the  parties,  which  could  not  originally  have  been  brought  in  the  circuit 
court. 

But  the  admission  supposed  is  not  required  in  this  case.  The  suit  in 
the  parish  court  is  not  a  proceeding  to  establish  a  will,  but  to  annul  it  as 
a  muniment  of  title,  ana  to  limit  the  operation  of  the  decree  admitting 
it  to  probate.  It  is,  in  all  essential  particulars,  a  suit  for  equitable  relief ; 
to  cancel  an  instrument  alleged  to  be  void,  and  to  restrain  the  enforce- 
ment of  a  decree  alleged  to  have  been  obtained  upon  false  and  insufficient 
testimony.  There  are  no  separate  equity  courts  in  Louisiana,  and  suits 
for  special  relief,  of  the  nature  here  sought,  are  not  there  designated  suits 
in  equity.  But  they  are  none  the  less  essentially  such  suits ;  and  if  by 
the  law  obtaining  in  the  state,  customary  or  statutory,  they  can  be  main- 
tained in  a  state  court,  whatever  designation  that  court  may  bear,  we 
think  they  may  be  maintained  by  original  process  in  a  federal  court, 
where  the  parties  are  on  the  one  side  citizens  of  Louisiana,  and  on  the 
otiier  citizens  of  other  states. 

Nor  is  there  anything  in  the  decisions  of  this  court  in  the  case  of 
O-aines  v.  New  Orleans^  reported  in  the  6th  of  Wallace,  or  in  the  case  of 
Broderiek^s  mZZ,  reported  in  the  21st  of  Wallace,  which  militate  against 
these  views.  In  Raines  v.  New  Orleans^  this  court  only  held  that  the 
probate  could  not  be  collaterally  attacked,  and  tiiat  until  revoked  it  was 
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conclusive  of  the  existence  of  the  will  and  its  contents.  There  is  no  in- 
timation given  that  a  direct  action  to  annul  the  will  and  restrain  a  decree 
admitting  it  to  probate  might  not  be  maintained  in  a  federal  as  well  as  in 
a  state  court,  if  jurisdiction  of  the  parties  was  once  rightfully  obtained. 

In  the  case  of  Broderick^s  wUl^  the  doctrine  is  approved,  which  is  es- 
tablished both  in  England  and  in  thb  country,  that  by  the  general  juris- 
diction of  courts  of  equity,  independent  of  statutes,  a  bill  will  not  lie  to 
set  aside  a  will  or  its  proluite ;  and  whatever  the  cause  of  the  establish- 
ment of  this  doctrine  originally,  there  is  ample  reason  for  its  maintenance 
in  this  country,  from  the  full  jurisdiction  over  the  subject  of  wills  vested 
in  the  probate  courts  and  the  revisory  power  over  their  adjudications  in 
the  appellate  courts.  But  that  such  jurisdiction  may  be  vested  in  the 
state  courts  of  equity  by  statute  is  there  veoognixedj  and  that  when  so 
vested  the  federal  courts,  sitting  in  the  states  where  such  statutes  exist, 
will  also  entertain  concurrent  jurisdiction  in  a  case  between  proper  par- 
ties. 

There  are,  it  is  true,  in  several  decisions  of  this  court,  expressions  of 
'  opinion  that  the  federal  courts  have  no  probate  jurisdiction^  referring  par- 
ticularly  to  the  estahlishmerU  of  willSi  and  such  is  undoubtedly  the  case 
under  the  existing  legislation  of  Congress*  The  reason  lies  in  the  nature 
of  the  proceeding  to  probate  a  will  as  one  in  remy  which  does  not  necessa- 
rily involve  any  controversy  between  parties ;  indeed,  in  the  majority  of 
instances  no  such  controversy  exists.  In  its  initiation  all  persons  are  cited 
to  appear,  whether  of  the  state  where  the  will  is  offered  or  of  other  states. 
From  its  nature  and  from  the  want  of  parties,  or  the  fact  that  all  the 
world  are  parties,  the  proceeding  is  not  within  the  designation  at  law  or 
in  equity  between  parties  of  different  states,  of  which  tiie  federal  courts 
have  concurrent  jurisdiction  with  the  state  courte  under  the  judiciary  act. 
But  whenever  a  controversy  in  a  suit  between  such  parties  arises  respect- 
ing the  validity  or  construction  of  a  will,  or  the  enforcement  of  a  decree 
admitting  it  to  probate,  there  is  no  more  reason  why  the  federal  courts 
should  not  take  jurisdiction  of  the  case  than  there  is  that  they  should  not 
take  jurisdiction  of  any  other  controversy  between  the  parties. 

But,  as  already  observed,  it  is  sufficient  for  the  disposition  of  this  case 
that  the  statute  of  1867,  in  authorizing  a  transfer  of  the  cause  to  the  fed- 
eral court,  does,  in  our  judgment,  by  that  fact,  invest  that  court  with  all 
needed  jurisdiction  to  adjudicate  mially  and  settle  the  controversy  in- 
volved. 

It  follows  from  the  views  thus  expressed  that  the  judgment  of  the  su- 
preme court  of  Louisiana  must  be  reversed,  with  directions  to  reverse  the 
judgment  of  the  parish  court  of  Orleans,  and  to  direct  a  transfer  of  the 
cause  from  that  court  to  the  circuit  court  of  the  United  States,  pursuant 
to  the  application  of  the  appellant ;  and  it  is  so  ordered. 

Mr.  Justice  Bbadley,  dissenting.  The  question  whether  the  proceed- 
ing in  this  case,  which  was  instituted  in  the  state  court  of  prolate,  was 
removable  thence  into  the  circuit  court  of  the  United  States,  depends 
upon  the  true  construction  of  the  acts  of  Congress  which  ^ve  the  right 
of  removal.  The  first  law  on  this  subject  was  the  twelfth  section  of  the 
Judiciary  Act  of  1789 ;  which  declares  ^'  that  if  a  suit  be  commenced  in 
any  state  court  against  an  alien,  or  by  a  citizen  of  the  state  in  which  the 
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suit  is  broaght  against  a  dtizen  of  anotilier  state  "  [and  certain  condi- 
tions and  security  specified  in  the  act  be  performed  and  tendered],  ^4t 
shall  be  the  duty  of  the  state  court  to  ...  .  proceed  no  further  in  the 
cause,  .  •  .  •  which  shall  then  proceed  in  the  United  States  court  *'  in  the 
same  manner  as  if  it  had  been  brought  there  by  original  process.'"  This 
12th  section  cannot  be  entirely  understood  without  reference  to  the  pre- 
ceding section,  by  which  the  original  jurisdiction  of  the  circuit  courts 
have  orimnal  cognizance,  concurrent  with  the  courts  of  the  seyeral  states, 
of  all  smts  of  a  civil  nature  at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclnsiye  of  costs,  the  sum  or  value  of  five  hun- 
dred dollars,  and  the  United  States  are  plainti£Es  or  petitioners,  or  an  alien 
is  a  party,  or  the  suit  is  between  a  citizen  of  the  stote  where  the  suit  is 
brought  and  a  citizen  of  another  state;  .  .  •  •  but  th^t  ^^no  civil  suit  shall 
be  brought  before  either  of  said  courts  against  an  inhabitant  of  the  United 
States,  by  any  original  process  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shaU  be  found  at  the  tune  of  serving 
the  writ." 

Now,  the  question  arises,  what  proceedings  are  meant  by  the  phrase, 
^  suits  of  a  civil  nature  at  common  law  or  in  equity,"  in  the  latter  section, 
conferring  original  jurisdiction,  and  the  phraae  "  a  suit,"  in  the  former 
section,  giving  the  right  of  removal.  A  ^^  suit  of  a  civil  nature  at  common 
law  or  in  equity  "  may,  by  virtue  of  the  11th  section,  be  brought  in  a  circuit 
court,  if  the  parties  are  citizens  of  different  states,  and  one  of  them  is  a 
citizen  of  the  state  where  the  suit  is  brought.  ^*  A  suit "  commenced  in 
any  state  court  by  a  citizen  of  that  state,  against  a  citizen  of  another  state, 
may  be  removed  into  the  circuit  court ;  and  when  removed,  it  is  directed 
that  ^*  the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process."  By  this  act,  therefore,  any  ^'  suit " 
which  could  have  been  originally  brought  in  the  circuit  court  may  be  re- 
moved there  from  the  state  court,  if  brought  by  a  citizen  of  the  state 
against  a  citizen  of  another  state.  And  it  was  always  supposed  that  if  it 
could  not  be  originally  brought  there,  it  could  not  be  removed  there; 
because  it  is  to  be  proceeded  in  ^^  as  if  it  had  been  brought  there  by 
original  process."  Mr.  Justice  Story,  in  a  case  before  him,  decided  in 
1886,  in  reference  to  this  section  used  the  following  language  :  ^^  It  is  ap- 
parent from  the  language  of  the  closing  passage  of  ti^e  section  above  quoted, 
that  it  contemplates  such  cases,  and  such  cases  only,  to  be  liable  to  re- 
moval, as  might  under  the  law,  or  at  all  events  under  the  Constitution,  have 
been  brought  before  the  circuit  court  by  original  process."  Judge  Conklin, 
in  his  Treatise  on  the  United  States  Courts,  a  work  long  used  with 
approbation  by  the  profession,  says :  ^*  It  is  obvious  from  the  language  of 
tne  twelfth  section  of  the  Judiciary  Act,  that  it  was  not  intended  by  it  to 
extend  die  jurisdiction  of  these  courts  over  causes  brought  before  them  on 
removal,  beyond  the  limits  prescribed  to  their  original  jurisdiction,  and 
such,  as  far  as  it  goes,  is  the  judicial  construction  which  has  been  given  to 
this  section."  Congress,  undoubtedly,  might  authorize,  and  in  special 
cases  has  authorized,  the  removal  of  causes  from  state  courts  to  the  United 
States  court,  which  could  nbt  have  been  originally  brought  in  the  latter. 
An  instance  of  the  kind  is  found  in  this  very  twelfth  section,  in  a  special 
case  where  a  suit  respecting  the  title  to  land  has  been  commenced  in  a 
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state  court  between  two  citizens  of  the  same  state,  and  one  of  the  parties, 
before  the  trial,  states  to  the  court  by  affidayit  that  he  claims  title  under 
a  grant  from  another  state.  In  BushneU  y.  Kennedjf^  9  WalL  387, 
however,  this  court  held  that  a  citizen  of  one  state,  sued  in  another  state 
by  a  citizen  thereof,  on  a  claim  which  had  belonged  to  a  citizen  of  the  latter 
state  and  had  been  assigned  to  the  plaintiff,  might  have  the  cause  removed 
to  the  circuit  court  of  the  United  States,  although,  perhaps,  it  might  not 
hare  been  originally  cognizable  therein ;  but  it  still  remains  to  determine 
what  kinds  of  controversies  are  intended  by  the  act. 

Now,  the  phrase,  ^^  suits  at  common  law  and  in  equity,"  in  this  section, 
and  the  corresponding  term,  ^^  suit,"  in  the  twelfth,  are  undoubtedly  of 
very  broad  signification,  and  must  be  construed  to  embrace  all  litigations 
between  party  and  party,  which,  in  the  English  system  of  jurisprudence, 
under  the  light  of  which  the  Judiciary  Act  as  well  as  the  Constitution  was 
framed,  were  embraced  in  all  the  various  forms  of  procedure  carried  on  in 
the  ordinary  law  and  equity  courts  —  as  distinguished  from  the  ecclesi- 
astical, admiralty,  and  military  courts  of  the  realm.  The  matters  litigated 
in  these  extraordinary  courts  are  not,  by  a  fair  construction  of  the  Jndiciaiy 
Act,  embraced  in  the  terms  ^^  suit  at  law  or  in  equity,"  or  *^  suit,"  unless 
they  have  become  incorporated  with  the  general  mass  of  municipal  law, 
and  subjected  to  the  cognizance  of  the  ordinary  courts. 

Now,  it  is  perfectly  plain  that  an  application  for  the  probate  of  a  will  is 
not  such  a  subject  as  is  fairly  embraced  in  these  terms.  This  court  has 
in  repeated  instances  expressly  said  that  the  probate  of  wills  and  adminis- 
tration of  estates  does  not  belong  to  the  jurisdiction  of  the  federal  courts 
under  the  grant  of  jurisdiction  contained  in  the  Judiciary  Act.  And  it 
may,  without  qualification,  be  stated,  that  no  respectable  authority  in  the 
profession  or  on  the  bench  has  ever  contended  for  any  such  jurisdiction. 
Whether,  after  a  will  is  proposed  for  probate,  and  a  caveat  has  been  pat 
in  against  it,  and  a  cantestatio  litis  has  thus  been  raised,  and  a  controversy 
instituted  inter  partes^  Congress  might  not  authorize  the  removal  of  the 
cause  for  trial  to  a  federal  court,  where  the  parties  pro  and  con  are  citizens 
of  different  states,  is  not  now  the  question.  The  question  before  us  is, 
whether  Congress  has  e^er  done  so.  And  it  seems  to  me  that  it  has  not 
The  controversy  is  not  of  that  sort  of  nature  which  belongs  to  the  category 
of  a  suit  at  law  or  in  equity,  as  those  terms  were  used  in  me  Judiciary  Act. 

It  is  not  intended  to  say,  that  the  validity  of  a  will  may  not  often  come 
in  question  and  require  adjudication,  in  botn  a  court  of  law  and  a  court  of 
equity.  It  does  come  in  question  frequently.  Detnsavit  vel  nan  is  an  issue 
frequently  made  at  law  and  directed  in  equity;  and  there  are  special 
cases,  also,  where  the  validity  of  a  will  may  be  investigated  in  equity,  as 
shown  in  the  case  of  Broderick's  tvill^  lately  decided  by  the  court.  But 
that  is  a  very  different  thing  from  hearing  and  determining  a  question  of 
probate,  even  when  the  question  becomes  a  litigated  one.  This  question 
belongs  to  special  courts  having  a  special  mode  of  procedure,  and  is  subject 
to  rules  that  took  their  origin  m  the  ecclesiastical  L'lws.  And  it  certainly 
cannot  be  seriously  contended  that,  if  the  federal  courts  have  no  jurisdiction 
of  the  probate  of  wills,  they  nevertheless  have  jurisdiction  of  proceedings 
to  revoke  the  probate.  This  would  be  to  jissume  the  whole  jurisdiction 
of  the  subject 
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The  proceeding  in  the  case  below  was  one  to  revoke  the  probate  of  a 
will  —  simply  that  and  nothing  more.  It  was  not  merely  to  set  aside  the 
will  so  far  as  it  afiFected  the  complainants.  Not  at  all.  It  brought  up  the 
question  of  probate  under  a  form  of  proceeding  peculiar  to  the  course  of 
justice  in  Louisiana,  called  an  action  of  nullity.  This  action  may,  un- 
doubtedly, be  entertained  in  the  federal  courts  in  that  state,  at  all  events, 
to  set  aside  their  own  judgments.  But  can  it  be  entertained  when  the 
object  is  to  revoke  the  probate  of  a  will,  by  a  decree  to  annul  the  judg- 
ment of  probate  ?     That  is  the  precise  question  to  be  determined  here. 

It  is  contended,  however,  that  the  Act  of  March  2, 1867,  which  gives  the 
right  of  removal  to  the  federal  court  of  a  suit  in  which  there  is  contro- 
versy between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a 
dtizen  of  another  state,  where  the  latter  makes  affidavit  that  he  has  reason 
to  and  does  believe  that,  from  prejudice  or  local  influence,  he  will  not  be 
able  to  obtain  justice  in  the  state  court,  extends  the  jurisdiction  of  the 
circuit  court  to  cases  of  every  kind  of  controversy  which  may  be  litigated 
between  parties.  But  I  cannot  perceive  any  such  intention  in  the  act. 
There  is  no  indication  that  the  jurisdiction  to  the  federal  court  was  meant 
to  be  extended  to  any  class  of  cases  to  which  it  did  not  extend  before.  It 
authorizes  the  removal  at  any  time  before  trial,  and  ^ves  the  right  to  the 
plaintiff  as  well  as  the  defendant.  These  are  the  only  changes  that  seem 
to  have  been  in  the  mind  of  Congress. 

If  it  is  desirable  that  the  right  of  removal  should  be  extended  in  cases 
like  the  present,  it  is  easy  for  Congress  to  legislate  to  that  effect.  Until 
it  does  so,  in  my  judgment  the  right  does  not  exist.  Perhaps  it  is  desirable 
that  the  law  should  be  as  the  appellant  contends  it  is ;  but  it  is  not  for  the 
court  to  make  the  law,  but  to  declare  what  law  has  been  made.  I  cannot 
free  myself  from  the  conviction  that  the  decision  of  the  court  in  this  case 
is  based  rather  upon  what  it  is  deemed  the  law  should  be,  than  upon  a 
sound  construction  of  the  statutes  which  have  been  actually  enacted. 

In  my  opinion  the  judgment  of  the  supreme  court  of  Louisiana  ought 
to  be  affirmed. 

Mr.  Justice  SwAYNB  concurred  in  the  dissenting  opinion. 

Mr.  Chief  Justice  Waitb  dissented  from  the  judgment  of  the  court. 
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CIRCUIT  COURT  OF  THB  UNITED  8TATBS.  —  BOUTEDBBN 

DISTRICT  OP  ATiABAMA, 

(TV>  appear  in  8  Woods'  Bopoits.) 

LIFE  INSXJBAKCE.  —  PAYMENT  OF  PBEBCIUM  NOTE  A  CONDITION  PBB- 
CEDENT  TO  CONTINUANCE  OF  POMOY.  —  CU8T<»(  OP  COMPANY,  NOTTCB, 
ETC. 

THOMPSON  9.  THE  EiOCKEBBOCEER  LIFE  INSURANCE  COMPANY. 

1.  The  policj  issued  by  a  life  insarance  company  provided  that  promisswry  notes  pay- 
able during  the  year  might  be  giren  by  the  assured  for  portions  of  the  annual  premium, 
and  declared  that  in  case  such  notes  were  not  paid  at  maturity  the  policy  should  then 
and  thereafter  be  Toid,  without  notice  to  any  party  or  parties  interested  diereuif  and 
the  notes  also  contained  the  same  stipulation.  Jaeldy  tnat  the  payment  at  maturity  of 
the  notes  eiven  for  the  premium  was  a  condition  precedent  to  the  continuance  of  the 
policy,  and  on  a  failure  to  pay  the  notes  the  policy  became  void. 

2.  Where  it  was  the  custom  of  a  life  insurance  company  to  give  notice  to  the  assured 
that  the  premium  or  premium  note  was  about  falling  doe,  a  neglect  on  the  part  of  the 
company  to  give  such  notice  will  not  save  the  policy  from  forfeiture,  if  the  assured  fails 
to  pay  the  premium  or  premiom  note  when  one,  unless  the  failure  to  give  notaoe  was 
fraudulent,  and  for  the  purpose  of  throwing  the  assured  off  his  guard. 

8.  Where  a  policy  of  life  insurance,  and  a  premium  note  contained  the  stipulations  set 
out  in  the  nrst  head-note,  and  the  premium  note  was  not  paid  at  maturity:  Held,  that 
the  insurance  company  was  not  bound  to  elect  whether  or  not  the  policy  shoold  be  for- 
feited, or  to  give  any  notice  of  such  election. 

4.  Where  it  was  the  custom  of  a  life  insurance  company  not  to  exact  punctual  payment 
of  its  premium  notes,  but  to  allow  thirty  days'  grace  thereon,  the  company  is  not 
bound  to  pay  the  insurance  money  if  the  assmred  aies  within  the  thirty  oays  without 
having  paid  the  premium  note. 

Action  at  law  :  heard  on  demmrer  to  replications. 

The  suit  was  brought  up  on  a  policy  of  insuranoe,  dated  June  24, 1870, 
whereby  the  Knickerbocker  Life  Insarance  Company,  in  consideration  of 
the  sum  of  $410  paid  in  hand  by  Ruth  E«  Thompson,  and  a  like  sum  to 
be  paid  by  her  on,  or  b^ore,  the  24th  of  January,  in  eTe^  year,  during 
the  continuance  of  the  policy,  did  insure  the  life  of  John  x .  Thompson, 
in  the  sum  of  $5,000  for  the  benefit  of  said  Ruth  E.  Thompson,  his  wife. 

The  complaint  averred  the  death  of  John  Y.  Thompson,  on  November 
8, 1874,  while  the  policy  was  in  force,  that  proof  of  death  had  been  made 
to  the  company,  and  that  all  the  terms  and  conditions  of  the  policy  had 
been  complied  with,  and  prayed  judgment  for  the  insurance  money  and 
interest. 

To  this  complaint  the  defendant,  besides  the  general  issue,  pleaded  two 
special  pleas,  which,  however,  set  up  in  effect  the  same  defence. 

The  defence  was  in  substance  as  follows :  That  the  payment  of  the 
premium  of  four  hundred  and  ten  dollars  on,  or  before,  the  24th  of  Jan- 
uary of  each  year,  during  the  life  of  John  Y.  Thoidpson,  was  a  condition 
precedent  to  the  continuance  of  the  policy.  That  by  the  terms  of  the 
policy  an  annual  credit  of  a  portion  of  the  premium  was  provided  for,  and 
the  policy  contained  a  condition  that  the  omission  to  pay  the  annual  pre- 
mium on  or  before  noon  of  the  24th  day  of  January  of  each  year,  or  the 
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failure  to  pay  at  maturity  any  note,  obligation,  or  indebtedness  for  premium 
or  interest  due  under  said  policy,  should  then  and  thereafter  cause  said 
policy  to  be  void  without  notice  to  any  party  or  parties  interested  therein. 
That  the  annual  premium  was  not  paid  on  or  before  January  24, 1874,  and 
the  defendant  thereupon  eaye  said  Thompson  time  for  the  payment  of  the 
premium  upon  the  condition  named  in  the  note  to  be  hereafter  mentioned, 
and  took  certain  promissory  notes  of  said  Thompson  for  the  instalments  of 
the  premium,  one  of  which  was  as  follows :  — 
"1109.  New  York,  Jan.  24, 1874. 

*'*'  Nine  months  after  date,  without  grace,  I  promise  to  pay  the  Knick- 
erbocker Life  Insurance  Company,  one  hundred  and  nine  dollars,  at  Mo- 
bile, Alabama,  yalue  receiyed,  m  premium  on  policy  No.  2834,  which 
policy  is  to  be  yoid,  in  case  this  note  is  not  paid  at  maturity,  according  to 
contract  in  the  said  policy:  "  that  the  terms  and  conditions  of  said  note 
formed  a  part  of  the  contract  for  the  extension  of  the  time  given  for  the 
payment  of  said  annual  premium,  that  the  note  was  not  paid  at  maturity, 
nor  in  the  lifetime  of  John  Y.  Thompson,  nor  has  it  been  paid  since ;  and 
that  said  policy  became  null  and  void  from  and  after  the  24th  day  of  Oc- 
tober, 1874,  when  said  note  fell  due,  and  that  said  John  Y.  Thompson 
died  after  said  date,  and  the  amount  of  said  note  has  never  been  paid  to 
the  defendant. 

The  plaintiff  as  authorized  by  sec.  2564  of  the  Revised  Code  of  Ala- 
bama, filed  four  replications  to  these  pleas. 

She  says :  Fir%t^  that  the  payment  of  said  note  was  not  a  condition  pre- 
cedent to  the  continuance  of  the  policy ;  that  Thompson  had  the  money 
in  hand  to  pay  the  note,  and  intended  to  pay  it,  but,  before  the  maturity 
thereof,  he  was  taken  violently  ill,  and  before  and  at  the  time  the  same 
fell  due  was  prostrated  by  fatol  disease,. and  so  remained  until  November 
3, 1874,  when  he  died,  and  during  all  that  time  was  mentally  and  physi- 
cally incapable  of  attending  to  his  business,  and  was  non  compos  tnewtu^ 
and  that  the  existence  of  the  note  was  not  known  to  plaintiff. 

Second^  That  before  said  note  fell  due  it  had  long  oeen  the  custom  of 
the  defendant,  in  like  cases,  to  give  notice  of  the  day  of  payment  to  policy 
holders,  and  was  the  uniform  custom  of  insurance  companies,  and  defend- 
ant had,  in  its  dealings  with  John  Y.  Thompson,  complied  with  such 
custom.  Yet  the  defendant  in  this  instance  failed  to  give  notice  of  the 
maturity  of  said  note,  although  it  knew  that  Thompson  was  in  the  city 
of  Mobile,  and  was  sick ;  that  Thompson  was  ready  to  pay  the  note,  had 
notice  of  its  maturity  been  given,  and  that  the  plaintiff  had  no  notice  of 
the  existence  of  the  note. 

Thirds  That  on  the  24th  of  January,  1874,  said  policy  was  renewed  and 
extended  for  one  year ;  that  the  note  was  for  the  residue  of  the  premium 
for  that  year,  which  defendant  agreed  should  be  deferred  as  specified  in  the 
note ;  that  by  said  agreement  the  policy  was  not  to  become  yoid  on  the 
nonpayment  alone  of  Jthe  note  at  maturity ;  but  was  to  become  yoid  at 
the  instance  and  election  of  defendant,  and  the  defendant  did  not  elect  to 
cancel  Bsid  policy  or  take  any  steps  to  avoid  it,  or  give  any  notice  of  such 
intention  during  the  life  of  said  John  Y.  Thompson  ot  since,  and  still 
holds  said  note,  against  the  estate  of  said  Thompson. 

Faurthj  That  it  was  the  general  usage  and  custom  of  defendant  not  to 
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demand  punctual  payment  of  said  premium  notes  at  maturity,  but  to  giye 
thirty  days'  grace,  and  the  defendant  had  repeatedly  so  done  with  said 
Thompson  and  others,  and  this  led  said  Thompson  to  rely  on  such  leniency, 
and  he  was  thereby  deceived  and  the  not«  was  not  paid. 

The  defendant  filed  a  demurrer  which  puts  in  issue  the  sufficiency  of 
these  replications  as  replies  to  the  defence  set  up  in  the  pleas. 

Mr.  John  T.  Taylor^  for  plaintiff. 

Messrs.  Thomas  H,  Herndon  and  John  Little  Smithy  contra. 

Woods,  Circuit  Judge.  The  first  replication  presents  the  question 
whether  the  payment  of  the  premium  note  was  a  condition  precedent  to 
the  continuance  of  the  policy.  If  no  time  had  been  given  for  the  pay- 
ment of  the  premium  there  could  be  no  question  that  its  payment  for  a 
year  in  advance  was  a  condition  precedent  to  the  continuance  of  the  policy 
for  that  year.  The  terms  of  the  policy  as  set  out  in  the  pleas  make  this 
perfectly  clear.  Does  the  taking  of  a  note  for  a  portion  of  the  premium 
change  this  rule,  and  make  the  payment  of  the  note  a  condition  subse- 
quent ?  That  it  seems  to  me  depends  on  the  agreement  of  the  parties. 
If  the  insurance  company  had  simply  agreed  to  continue  the  policy  for  a 
year,  and  instead  of  exacting  the  premium  in  cash,  had  consented  to  take 
the  note  of  the  assured,  payable  at  a  future  day,  undoubtedly  the  policy 
would  be  binding  even  though  the  note  were  not  paid  at  maturity.  But 
according  to  the  pleas  it  was  expressly  stipulated  that  in  case  the  note 
were  not  paid  at  maturity  the  policy  should. become  void  without  notice 
to  any  party  or  parties  interested  therein.  Ordinarily  the  payment  of  the 
annual  premium  was  a  condition  precedent.  This  was  changed  by  divid- 
ing the  annual  premium  for  the  accommodation  of  the  assured  into  several 
payments  with  the  same  stipulation  in  case  of  nonpayment.  This  was 
authorized  by  the  terms  of  the  policy.  By  the  very  terms  of  the  contract 
between  the  parties  the  nonpayment  of  any  of  the  instalments  into  which 
the  annual  premium  was  divided  rendered  the  policy  void.  The  fact  that 
a  note  had  been  given  for  the  instalment  does  not  change  the  case,  for  as 
soon  as  the  policy  became  void  the  note  also  became  invalid  for  want  of 
consideration.  What  effect  the  transfer  of  the  note  by  the  insurance  com- 
pany before  maturity  would  have  upon  the  question  it  is  unnecessary  to 
decide  because  no  sucH  fact  appears  in  the  case.  ^*  By  taking  a  note  for 
a  portion  of  the  premium,  the  rights  and  duties  of  the  insurer  and  assured 
remain  unchanged.  Nor  could  an  admission  in  the  policy  that  the  pre- 
mium was  paid  preclude  inquiring  into  the  real  facts.''  McRae  v.  Purmart^ 
16  Wendell,  460  ;  Bobert  v.  New  England  Mut.  Life  Ins.  Co.  2  Bigelow, 
145 ;  Slaughter  v.  Hamm^  2  Ohio,  271 ;  1  Greenleaf's  Ev.  sec.  26. 

We  must  give  effect  to  the  contract  of  the  parties.  It  is  plain  and 
explicit,  as  set  out  both  in  the  policy  of  insurance  and  in  the  note,  that  a 
failure  to  pay  the  note  at  maturity  avoids  the  policy.  The  payment  is, 
therefore,  a  condition  precedent  to  the  continuance  of  the  poli^.  Bochner 
v.  The  Knickerbocker  Life  Ins.  Co.  4  Daly,  612 ;  Howell  v.  Knickerbocker 
Life  Ins.  Co.  44  N.  Y.  276 ;  Patch  v.  The  Phoenix  Mutual  Ins.  Co.  44 
Vermont,  481 ;  Pitt  v.  Berkshire  Life  Ins.  Co.  100  Mass.  500 ;  Anderson 
V.  St.  Louis  Mutual  Life  Ins.  Co.  3  Cent.  Law  Journal,  854 ;  Btasum  v. 
St.  Louis  Mutual  Life  Ins.  Co.  3  Cent.  Law  Journal,  275 ;  Bobert  v.  New 
England  Mwb.  Life  Ins.  Co.  1  Bigelow,  634. 
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If  the  payment  of  the  premium  was  a  condition  precedent,  the  fact  that 
the  assured  was  prevented  from  making  payment  by  illness  or  other  cause 
beyond  his  control,  does  not  relieve  him  from  the  consequences  of  non- 
payment.    Howell  V.  Knickerbocker  Life  Ins.  Co.  supra. 

The  fact  that  the  plaintiff,  for  whose  benefit  the  insurance  was  made 
did  not  know  of  the  existence  of  the  premium  note  does  not  change  the 
rights  of  the  parties.     Baker  v.  Union  Mut.  Life  Ins.  Co.  43  N.  Y.  283. 

The  first  replication,  therefore,  which  denies  that  payment  of  the  note 
at  maturity  was  a  condition  precedent  to  the  continuance  of  the  policy, 
and  avers  the  fatal  illness  of  the  party  whose  life  was  assured  as  an  excuse 
for  nonpayment,  is  not  a  good  answer  to  the  pleas. 

The  demurrer  to  the  second  replication  raises  the  question  whether,  in 
a  case  where  it  has  been  the  custom  of  an  insurance  company  to  give  no- 
tice that  the  premium,  or  a  premium  note,  is  about  falling  due,  the  failure 
to  give  such  notice  saves  the  policy  from  forfeiture  when  the  assured  fails 
to  pay  the  premium. 

As  a  general  rule  no  duty  is  imposed  upon  the  holder  of  a  note  or  bill 
of  exchange  to  give  notice  to  the  maker  or  acceptor  of  the  day  of  pay- 
ment, or  to  demand  payment  when  it  is  due.  It  is  the  duty  of  the  debtor 
to  remember  when  his  obligations  fall  due,  and  to  find  his  creditor  and  pay 
him.  The  &ct  that  the  creditor  has  once  or  twice,  or  in  a  great  number 
of  instances,  given  notice  to  his  debtor  of  the  fact  that  his  obligation  was 
about  to  fall  due,  does  not  make  it  obligatory  on  him  to  continue  the 
practice.  A  failure  to  give  notice  does  not  relieve  the  debtor  from  any 
of  the  consequences  of  nonpayment,  unless  it  be  averred  that  the  custom 
to  give  notice  and  the  omission  were  fraudulent,  for  the  purpose  of  throw- 
ing the  party  off  his  guard.  Leslie  v.  Knickerbocker  Life  Ins.  Co.  (N.  Y. 
Court  of  Appeals),  6  Insurance  Law  Journal,  429;  Rochner  v.  Knicker- 
bocker Ins,  Co.  supra;  Appleman  v,  Fisher^  34  Md.  563.  But,  see  contra^ 
Meyers  v.  Mutiuil  Life  Ins.  Co.  4  Bigelow,  62. 

The  third  replication  alleges  that  after  the  failure  to  pay  the  premium 
note  on  October  24,  1874,  the  defendant  company  was  by  its  contract  re- 
quired to  elect  whether  it  would  declare  the  policy  forfeited  or  not,  and 
that  it  made  no  election  and  gave  the  plaintiff  no  notice  of  its  election 
to  forfeit  the  policy. 

A  careless  reader  of  the  replication  might  infer  that  it  had  reference  to 
some  contract  or  stipulation  not  already  referred  to  in  the  previous  plead- 
ings. But  it  is  not  so  averred  in  the  replication ;  and  taking  the  pleading 
most  strongly  against  the  pleader,  this  replication  only  puts  a  construction 
on  the  contract  of  the  parties  already  set  out,  and  does  not  purport  to  set 
out  any  new  agreement. 

The  express  stipulation  of  the  policy  was,  that  it  was  to  become  void 
without  notice  to  any  party  or  parties  interested,  in  case  the  premium  note 
was  not  paid  at  maturity.  We  cannot  ignore  this  part  of  the  contract. 
On  nonpayment  of  the  note  at  maturity,  both  the  policy  and  the  note 
became  void.  The  policy  might  have  been  revived  by  consent  of  the  in- 
surance company  during  the  Ufe  of  the  assured,  but  without  such  assent  it 
remained  void  and  of  no  effect.  Mutual  Benefit  Life  Ins.  Co.  v.  French^ 
4  Bigelow,  369 ;  Bliss  on  Life  Insurance,  §§  179,  180. 

The  fourth  replication  sets  up  the  fact  that  it  was  the  custom  of  the 
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defendaDt  not  to  exact  punctual  payment  of  the  piemium  notes,  but  to 
give  thirty  days*  grace  for  their  payment,  and  defendant  had  repeatedly 
so  done  with  said  Thompson  and  others,  and  had  thus  led  Thompson  to 
rely  on  such  leniency,  whereby  Thompson  was  deceived  and  the  note  was 
not  paid. 

This- replication  is  clearly  defective  in  not  ailing  that  it  was  the  cas- 
tom  of  defendant  to  consiaer  itself  bound,  without  payment  of  the  pre- 
fnium  for  thirty  days,  even  in  case  of  the  death  of  the  assured  within  that 
time.  When  default  was  made  in  the  payment  of  the  premium  note,  at 
whose  risk  was  the  life  of  the  assured  during  the  thirty  days'  grace?  Was 
it  the  understanding  of  the  company  that  if  the  assured  died  within  thirty 
days  after  the  maturity  of  the  premium  note  it  would  pay  the  policy 
whether  the  premium  note  had  been  paid  or  not  ?  If  such  were  the  fact, 
it  should  have  been  so  averred.  As  the  replication  now  stands,  its  fair 
construction  is,  that  it  was  the  custom  of  the  company  to  receive  payment 
of  the  premium  note  at  any  time  within  thirty  days  after  its  maturity, 
provided  the  assured  were  Uving  at  the  time^f  payment.  As  there  is  no 
averment  that  the  assured  paid  the  premium  within  thirty  days,  and  be- 
fore his  death,  the  replication  is  clearly  bad.  May  on  Insurance,  §§  352, 
853,  354  ;  Mutual  Benefit  Life  Ins,  Co.  v.  /2u«e,  8  Ga.  534 ;  Bitse  v.  Mut- 
ual Benefit  Life  Ins.  Co.  23  N.  Y.  516 ;  Pritchard  v.  MereKcmU'  ^  ISrades- 
mans'  Mut.  Life  Ins.  Co.  3  C.  B.  (N.  S.),  622. 

In  pay  judgment  the  demurrer  to  all  four  replications  should  be  saa- 
tained.  The  case  appears  from  the  pleadings  to  belong  to  that  large  class 
in  which  attempts  are  made  to  collect  the  insurance  money  without  the 
payment  of  the  premiums  according  to  the  contract  of  insurance.  It  is 
the  duty  of  officers  of  insurance  companies,  who  are  acting  as  trustees  for 
others,  to  resist  all  such  attempts.  The  assured  should  comply  with  his 
part  of  the  contract,  or  be  excused  therefrom  by  the  act  or  agreement  of 
the  insurance  company  before  any  just  claim  can  be  set  up  to  the  insur- 
ance money. 

There  is  no  ground  for  a  recovery  in  this  case,  upon  the  pleadings  as 
they  now  stand. 


BUPBBMB  COUBT  OF  NBW  HAMPSHIRE. 

(To  appear  in  56  N.  H.) 

BYIDEKOE.  —  OPINIONS  OF  NON-PROFESSIONAL  WITNESSES.  —  INSANITY. 

—  PBACTIOE.  —  BIGHT  TO  OPEN  AND  CHLOSE. 

HARDY  V.  MERRILL. 

Non-professioDal  witnesses,  who  are  not  subscribing  witnesses  to  a  will,  maj  testify  to 
their  opinions  in  regard  to  the  sanity  of  the  testator,  when  founded  upon  their  knowl- 
edge and  observation  of  the  testator's  appearance  and  conduct.  Boardman  v.  Wood- 
man, 47  N.  H.  120;  State  v.  PUee,  49  K  H.  899;  and  State  t.  Atx^iet,  64  N.  H.  468, 
upon  this  p<N]it,  oTermled. 
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The  party  wlio  affirms  that  a  will  wai  duly  and  legally  exeented,  has  the  burden  of  proof 
and  Uie  acccnapanying  duty  of  opening,  and  the  right  to  close,  no  matter  in  what  form 
the  issues  for  trial  may  be  drawn. 

Appeal,  by  William  H.  Hardy  against  Isaac  D.  Merrill,  from  the  de- 
cree of  the  judge  of  probate  approying  and  allowing,  in  solemn  foi*m,  the 
will  of  Joseph  ^Haniy,  deceased.  Said  will  was  dated  July  26,  1870. 
Issues  had  been  made  up  at  the  law  term,  and  sent  to  the  circuit  court  for 
trial  by  jury.  The  issues  were  in  common  form.  In  the  first,  the  exec- 
utor aUeged  that  the  said  Joseph  Hardy  was  of  sound  mind ;  and  in  the 
second,  he  alleged  that  said  will  was  not  obtained  by  undue  influence ; 
upon  both  of  which  allegations  issue  was  taken  by  the  appellant. 

In  the  circuit  court  the  cause  had  been  sent  to  referees,  who,  after  hear- 
ing, found  both  issues  in  favor  of  the  executor,  and  made  an  additional 
report  raising  certain  questions  of  law,  which  are  as  follows :  — 

At  the  hearing,  and  before  the  same  commenced  before  the  referees,  the 
appellant  claimed  the  right  to  open  and  close.  The  referees  ruled  other- 
wise, and  he  excepted. 

C.  6.  McAlpine,  a  witness  for  the  appellant,  testified  as  follows :  **  He 
(the  testator)  seemed  to  be  all  broken  down  [in  mind  and]  in  body." 
Words  in  brackets  excluded,  and  appellant  excepted.  The  same  witness 
also  testified  that  he  tried  to  buy  some  bank  stock  of  him  (the  testator) 
after  his  wife  died.  From  that  time  to  June,  1870,  when  I  carried  him, 
he  had  changed  very  much.  [When  I  tried  to  buy  his  bank  stock,  I  could 
see  he  was  failing.]  Words  in  brackets  excluded,  and  the  appellant  ex- 
cepted ;  but  he  was  allowed  to  make  the  following  statements,  subject  to 
the  exception  of  the  appellee :  '^  His  mind  was  such  that  he  could  not  give 
any  intelligent  answer; "  also,  ^^  At  the  time  I  carried  him  in  1870,  he  did 
not  seem  to  have  any  memory ;  '*  also,  "  At  the  time  I  tried  to  buy  his 
bank  stock,  I  discovered  that  he  had  failed ; "  also,  **  His  conversation  was 
chUdish." 

The  same  witness  was  asked,  *<  How  did  his  conversation,  as  to  cohe- 
rency and  correctness,  in  June,  1870,  compare  with  it  at  the  time  you 
tried  to  buy  his  bank  stock?"  which  question  was  ruled  out,  and  the 
appellant  excepted. 

Solomon  Hafdy,  a  brother  of  the  testator,  was  called  as  a  witness  by 
the  appellant,  and  the  following  questions,  among  others,  were  put  to 
him:  — 

1.  **  Being  a  brother  of  Joseph  Hardy,  from  your  observation  of  his 
appearance  and  conduct  at  the  time  you  saw  him  at  your  house  in  June, 
1869,  state  whether  or  not,  in  your  opinion,  he  was,  at  the  time,  of  sound 
and  dii^posing  mind  and  memory." 

2.  **  Being  a  brother  of  the  testator,  from  what  you  had  observed  as 
to  his  conversation,  conduct,  and  general  deportment  as  to  all  subjects,  up 
to  Jaly  26, 1870,  have  you  any  opinion  as  to  his  sanity  at  that  date,  and, 
if  so,  what  is  it  ?  "  The  referees  excluded  these  questions,  and  the  appel- 
lant excepted. 

Josiah  C.  Hardy,  a  witness  for  the  appellant,  testified,  among  other 
things,  that  the  ^^  testator  appeared  like  a  failing  man  in  every  respect,'^ 
which  was  excluded,  and  the  appellant  excepted. 

Madison  M.  Howe,  a  witness  for  the  appellant,  testified  that  the  testa- 
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tor  ^^  appeared  like  a  man  who  did  not  seem  to  know  what  he  was  talking 
about  half  the  time,"  which  was  excluded,  and  the  appellant  excepted; 
but  he  was  allowed  to  state,  subject  to  the  exceptions  of  the  appellee,  that 
"  he  (the  testator)  appeared  very  weak  in  his  mind." 

George  B.  Hardy,  a  witness  for  the  appellant,  stated,  subject  to  excep- 
tion of  the  appellee,  that  ^'  he  (the  testator)  appeared  childlike — appeared 
feeble  in  body  and  mind — more  like  a  child  than  a  rational  man." 

Samuel  C.  Hardy,  a  witness  for  the  appellant,  testified  that  ^^  it  looked 
to  me  as  though  he  was  failing  in  his  business  capacity,  or  in  his  mind," 
which  was  excluded,  and  appellant  excepted. 

Lyman  D.  Stevens,  a  witness  for  the  appellee,  testified  that  he  wrote 
the  will  in  question  for  Joseph  Hardy,  at  the  office  of  the  witness,  and 
stated  what  said  Hardy  said  and  did  on  that  occasion,  which  was  some 
three  weeks  before  said  will  was  executed.  He  was  asked  the  following 
question :  ^'  If  there  was  anything  in  the  conversation  or  conduct  of 
Joseph  Hardy,  in  your  office,  that  indicated  any  impairment  of  any  of  his 
mental  faculties,  please  state  the  same  fully,  without  giving  any  opinion." 
Ans.  "  I  observed  nothing  whatever."  To  this  question  and  answer  the 
appellant  excepted. 

In  the  circuit  court,  at  the  April  term,  1875,  it  was  ordered  that  the 
questions  of  law  raised  by  the  report  of  the  referees  be  reserved  and  trans- 
ferred to  this  court  for  determination. 

Mugridge^  lot  the  appellant. 

We  submit  that  the  question  put  to  Solomon  Hardy,  the  brother  of  the 
testator,  whether  he  had  any  opinion  as  to  the  sanity  of  the  testator  when 
the  will  was  made,  and  if  so,  what  it  was,  was  improperly  excluded  by 
the  court. 

We  know  that  this  suggestion  is  in  conflict  with  certain  decisions, 
referred  to  by  the  other  side,  in  which  this  kind  of  testimony  has  been 
rejected ;  but  feeling,  as  we  do,  that  the  existing  rule  on  this  subject  is 
clearly  wrong,  we  most  respectfully  ask  the  court  to  reconsider  it,  in  the 
hope  that,  its  fallacies  appearing,  it  may  be  condemned  as  tending  to  sub- 
vert rather  than  promote  the  ends  of  justice,  and  as  being  no  longer 
worthy  of  toleration. 

The  first  time  that  the  precise  question  now  under  consideration  was 
before  the  court  in  this  state  was  in  Boardman  v.  Woodman^  47  N.  H. 
120,  and  the  decision  was  then  made  by  a  divided  court.  The  opinion  of 
the  majority  of  the  judges  in  that  case  seems  to  be  based  on  the  general 
doctrine,  recognized  in  some  of  the  prior  cases  referred  to  by  counsel  on 
the  other  side,  that  ordinarily  the  opinions  of  witnesses  other  than  experts 
are  not  admissible. 

To  show,  however,  that  this  rule,  broadly  stated  as  above,  admits  of  a 
large  class  of  exceptions,  and  was  not  intended  by  the  court  to  be  strictly 
applied,  we  cite  the  following  cases,  in  which  the  opinions  and  judgments 
of  witnesses  are  held  to  be  competent  under  various  circumstances  :  State 
V.  Shinhorn,  46  N.  H.  501 ;  Wkittier  v.  Franklin,  46  N.  H.  25  ;  Taylor 
v.  Railway,  48  N.  H.  309 ;  Eastman  v.  Company,  44  N.  H.  155 ;  Hackett 
V.  Railroad,  35  N.  H.  399 ;  Spear  v.  Richardson,  34  N.  H.  428  ;  Hall  v. 
Davis,  36  N.  H.  571  v  PaUrson  v.  Colehrook,  29  N.  H.  101 ;  Beard  v. 
Kirk,  11 N.  H.  401;  Whipple  v.  WalpoU,  10  N.  H.  130;  WUlis  v.  Quimbyj 
81  N.  H.  489 ;   Wheeler  v.  Blandin,  22  N.  H.  170. 
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We  wish  to  refer  the  court,  also,  to  the  learned  and  exhaustive  dissent- 
ing opinions  of  Judge  Doe,  in  State  v.  Pike  and  Boardman  v.  Woodman^ 
as  indicating  ^vhat  we  claim  to  be  the  true  rule  of  evidence,  and  the  one 
abundantly  supported  by  the  weight  of  judicial  authority. 

We  would  suggest,  that  no  more  odious  law  of  practice  exists  than  the 
one  under  considei-ation,  and  that  its  rigid  enforcement  is  one  of  the  great- 
est embarrassments  and  hindrances  in  the  administration  of  justice  that 
can  be  found  in  the  practice  of  this  state. 

To  render  evidence  as  to  mental  condition  competent,  it  must  be  purely 
and  essentially  descriptive  in  its  character ;  and  any  statement  partaking 
at  all  of  the  nature  of  an  opinion  is  at  once  rejected.  By  witnesses  who 
are  not  capable  readily  of  making  that  accurate  discrimination  required  to 
keep  opinion  and  fact,  oftentimes  so  intimately  blended,  separate  in  testi- 
fying, the  rule  is  most  difficult  of  comprehension,  and  much  testimony  is 
many  times  excluded  on  account  of  the  inability  of  the  witness  to  niake 
the  true  distinction  demanded. 

To  illustrate :  Mr.  McAlpine,  in  testifying,  is  not  allowed  to  say  that 
the  testator  ^^  seemed  to  be  all  broken  down  in  mind  and  body,"  because 
he  was  giving  an  opinion,  and  this  testimony  was  excluded  on  that  ac- 
count ;  he  was,  however,  permitted  to  say  that  ^^  his  conversation  was 
childish,"  because  that  is  held  not  an  opinion,  but  mere  description  of  his 
condition.  He  could  not  say  that  when  he  tried  to  buy  his  bank  stock  he 
^^  could  see  he  was  failing,"  but  might  say  that  at  that  time  he  ^^  discov- 
ered that  be  had  failed."  One  witness,  Mr.  McAlpine,  was  allowed  to 
testify  that  he  discovered  at  one  time  that  the  testator  ^^  had  failed  ; "  but 
the  evidence  of  Josiah  C.  Hardy,  that  the  ^^  testator  appeared  like  a  fail- 
ing man  in  every  respect,"  was  excluded  as  incompetent.  Mr.  Howe, 
another  witness,  could  not  state  that  the  testator  ^*  appeared  like  a  man 
who  did  not  seem  to  know  what  he  was  talking  about  half  the  time,"  but 
was  allowed  to  say  that  "  he  appeared  very  weak  in  his  mind."  To  call 
upon  ordinary  witnesses  to  exercise  that  nicety  of  discrimination  and  re- 
finement of  learning  necessary  to  make  those  bewildering  distinctions 
required  by  the  4aw,  as  appear  by  the  above  rulings  made  in  the  trial  of 
this  case,  as  the  printed  case  shows,  is  simply  ridiculous ;  it  not  only  tends 
greatly  to  disconcert  and  hinder  the  witness  in  giving  his  evidence,  but 
it  makes  the  trial  of  any  cause,  governed  by  such  a  rule,  a  mere  travesty 
upon  the  administration  of  justice,  in  the  estimation  of  all  sensible  per- 
sons. 

Again :  we  suggest  that  a  class  of  evidence,  which  would  with  eveiy 
intelligent  jury  be  the  most  satisfactorv,  is  now  peremptorily  excluded. 
A  parent,  brother,  or  friend,  who  may  nave  associated  with  the  testator 
on  terms  of  the  closest  intimacy  every  day  of  his  life,  and  become,  by  the 
closest  observation  and  study,  perfectly  familiar  with  every  phase  of  his 
character,  no  matter  how  great  his  learning  and  inteUigence  on  other  sab- 
jects,  unless  he  has  made  mental  diseases  a  study,  so  that  he  can.  be  recog- 
nized as  an  expert  in  such  matters,  is  debarred  from  expressing  his  opin- 
ion, while  that  of  the  expert,  who  never  saw  the  party,  and  had  no  actual 
knowledge  of  him,  upon  a  hypothetical  case  is  admitted.  Is  it  not  a 
matter  of  familiar  experience,  that  many  persons  who  are  not  professional 
experts,  from  their  m^ns  of  knowledge  a^  capable  of  giving  opinions  on 
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this  qneetion  of  mental  derangement  that  would  be  intelligent  and  per- 
fectly reliable,  and  of  tenfold  more  importance  than  that  of  any  expert? 

We  say  that  the  policy  and  rules  of  law  would  be  the  wisest  and  best 
which  would  admit  eyidence  of  the  kind  indicated  to  be  placed  before  the 
jnr}%  leaving  its  weight  and  importance  to  be  determined  by  the  test  of 
cross-examination. 

Believing,  as  we  do,  that  the  view  of  this  question  so  ably  presented  by 
Judge  Doe  in  the  dissenting  opinions  to  which  we  have  referred,  and  upon 
which  we  rely  in  this  case,  is  much  the  fairer  and  better  one,  and  that  it 
is  more  in  accordance  with  the  practice  in  almost  every  state  in  the  Union, 
as  is  abundantly  shown  by  the  authorities  he  has  cited,  we  sincerely  hope 
it  may  be  adopted  here,  and  that  the  existing  rule  may  be  rejected  as  be- 
ing against  reason  and  the  weight  of  judicial  authority. 

II.  If  the  old  rule  is  to  be  adhered  to,  then  we  suggest  that  the  testi- 
mony^ of  the  different  witnesses  of  the  appellant,  referred  to  in  the  case  as 
being*  excluded  because  in  the  nature  of  opinions,  should  have  been  re- 
ceived. Mr.  Mc Alpine  said  that  the  testator  seemed  ^^  all  broken  down 
in  mind,"  and  that  he  ^  could  see  that  he  was  failing ;  "  Mr.  Josiah  C. 
Hardy  testified  that  he  ^  appeared  like  a  failing  man  in  every  respect ; " 
and  Mr.  Howe,  that  he  ^*  appeared  like  a  man  who  did  not  seem  to  know 
what  he  was  talking  about  half  the  time."  This  testimony  was  excluded, 
and  we  say  improperly ;  for  we  contend  that  it  is  not  the  opinion  of  the 
witnesses  that  is  presented  thereby,  but  that  the  evidence  is  purely  de- 
scriptive of  the  old  man's  condition. 

To  say  that  a  person  appeared  to  be  "'  failing,"  or  like  a  ^^  failing  man 
in  every  respect,"  &c.,  is  no  more  an  opinion,  than  to  say  that  a  horse  did 
not  "  appear  frightened,  but  sulky,"  which  was  held  competent  in  Whittier 
V.  Franklin^  before  cited  ;  or  that  he  *•*  appeared  well  and  free  from  dis- 
ease," held  to  be  competent  in  Spear  v.  Riehardsan^  34  N.  H.  428;  or  that 
a  horse's  *^  feet  were  diseased,"  which  was  admitted  in  Willia  v.  Quimbtfy 
81  N.  H.  489.  We  say,  this  testimony  should  have  been  admitted  upon 
the  grounds  stated  in  above  decisions. 

III.  As  to  the  right  of  the  appellant  to  open  and  dose;  we  rely  upon  the 
logic  and  law  of  Judge  Doe,  in  Boardman  v.  Woodman. 

Sargent  ^  Cha^e^  for  the  executor. 

1.  The  appellee  had  the  right  to  open  and  dose.  The  party  who 
affirms  that  a  will  was  made  has  the  primmry  burden  of  proof,  and  the  ac- 
companying right  to  close,  and  it  matters  not  which  party  is  the  appeUant 
Buckmingter  v.  Perry^  4  Mass.  693  ;  Brooka  v.  Barrett^  7  Pick.  94  ;  (?ow 
V.  Thtmer,  21  Vt.  440 ;  Bobinson  v.  BSteheock,  8  Met.  64  ;  Veithi  v. 
Hogge,  8  Clarke  (Iowa),  163 ;  Perkins  t.  Perking  89  N.  H.  163,  and 
cases ;  Judge  of  Probate  v.  Stone^  44  N.  H.  593  x  Boardman  t.  JVooi- 
man,  47  N.  H.  120.  The  form  of  the  pleas  in  this  case  is  sudi,  that  on 
the  first  plea  the  plaintiff  had  the  primary  burden  of  iHX)of,  to  show 
that  the  testator  was  sane  at  the  time  c^  noaking  the  will ;  and  that  is 
a  requirement  which  the  statute  prescribea  and  which  must  be  ahown  af- 
firmatively. 

2.  The  questions  to  Solomon  Hardy  were  not  competent,  he  not  being 
a  subscribing  witness  to  the  will,  nor  an  expert.  The  general  role,  that 
the  opinions  of  witnesses  not  experts  are  not  competent  evidenee,  is  well 
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established  and  eyery  where  admitted.  The  subscribing  witnesses  to  a  will 
are  an  exception  to  this  rule,  well  marked  and  defined.  The  statute  has 
made  another  exception  as  to  the  Talue  of  property.  Gen.  Sts.  ch.  209,  sec 
24.  There  is  no  good  reason  why  insanity  should  be  treated  as  an  excep- 
tion to  this  general  rule,  and  if  any  change  were  to  be  made,  it  would  be 
better  now  for  the  legislature  to  make  it,  as  they  did  in  relation  to  the 
proof  of  the  value  of  property.  But  the  fact  that  the  legislature  has  not 
changed,  or  undertaken  to  change,  the  rule  which  has  been  so  long  estab- 
lished and  so  uniformly  applied  in  regard  to  insanity  in  this  state,  is  the 
best  evidence  that  the  people  of  the  state  do  not  desire  any  change  in  that 
particular.  Hamblett  v.  Hamllett^  6  N.  H.  388 ;  Pattermn  v.  Colehrook^ 
29  N.  H.  96 ;  Concord  Railroad  v.  Qreeley^  28  N.  H.  237 ;  King^hury 
V.  Mo»e8y  45  N.  H.  225 ;  Lowe  v.  Railroad^  45  N.  H.  870 ;  Boardman  v. 
Woodman,  47  N.  H.  120,  133 ;  State  v.  Pike,  49  N.  H.  899 ;  State  y. 
Archer,  54  N.  H.  468.  The  decisions  in  Massachusetts  on  this  point 
have  been  uniformly  in  the  same  direction  as  our  own.  Poole  y.  Riehr- 
ardson,  3  Mass.  330 ;  Needham  v.  Ide,  5  Pick.  510 ;  Com,  v.  Wihon,  1 
Gray,  837 ;  Baxter  v.  AhboU,  7  Gray,  71 ;  Com.  v.  Rich^  14  Gray,  335  ; 
Com.  V.  Fairbank$^  2  Allen,  511 ;  and  the  people  of  that  state  have  never 
seen  fit  to  change  the  rule,  though  it  has  always  prevailed  there ;  the 
legislature  has  never  seen  cause  to  make  such  opinions  competent  evidence 
in  that  state. 

Foster,^  C.  J.,  C.  C.  I.  At  the  hearing  before  the  referees,  the  appel- 
lant claimed  the  right  to  open  and  close. 

In  Judge  of  Pr^ate  v.  Stone,  44  N.  H.  593^  it  was  held  that  the  party 
on  whom  the  burden  of  proof  in  the  first  instance  devolved,  was  entitled 
to  open  and  close ;  that  to  determine  which  party  is  to  begin,  and,  of  course, 
which  shall  close,  is  to  consider  which  would  get  the  verdict,  if  no  evidence 
was  given  on  either  side ;  and  the  right  to  begin  is  with  the  one  who  in 
that  way  would  lose  his  case. 

In  this  case  issues  were  joined  by  the  appellant  upon  averments  of  the 
executor,  —  (1)  that  the  testator  was  of  sound  mind,  and  (2)  that  the  will 
was  not  obtained  by  undue  influence.  As  these  issues  are  made  up,  the 
burden  of  proof  would  seem  to  be  on  the  executcnr,  and  not  on  the  appel- 
lant ;  and  in  Judge  of  Probate  v.  Stone,  at  page  605,  it  is  said :  ^^  The 
party  who  affirms  that  a  will  was  made,  has  the  primary  burden  of  proof 
and  the  accompanying  right  to  close.'^ 

In  Boardman  v.  Woodman,  47  N.  H.  120, 182,  it  is  said :  "  Whatever 
form  the  issues  which  are  sent  to  the  trial  term  may  assume  in  such  cases, 
the  nature  of  the  proceeding  is  never  lost  sight  of,  nor  is  the  final  object 
to  be  attained  to  be  kept  from  view The  question  to  be  deter- 
mined, no  matter  in  what  form  the  issues  may  be  drawn,  is  the  due  and 
legal  execution  of  the  will." 

^  In  Perkins  v.  Perkins,  39  N.  H.  163,  167,  Bell,  C.  J.,  says :  **  The  ob- 
ject of  the  proceeding  is  to  prove  the  due  execution  of  a  writtan  instra^ 

ment The  instrument  itself  must  be  produced,  unless  in  a  few 

excepted  cases  where  secondary  evidence  is  admitted ;  and  the  attesting 

witnesses  must  be  produced  and  examined,  if  they  are  Kving  and  within 

reach  of  the  process  of  the  court.     They  are  to  be  produced  by  the  party 

^  Smith,  J,,  htmng  presMed  at  the  trial  befbn  tile  referees,  did  not  sit 
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who  offers  the  instrument,  or  who  seeks  a  decree  that  it  has  been  proved. 
•  .  .  •  The  usual  formal  proof  being  offered,  the  law  comes  in  with  its 
presumption  that  the  party  is  sane,  and  this  presumption  stands  until  evi- 
dence is  offered  tending  to  raise  a  different  belief 

'<  Though  ordinarily  no  question  need  be  asked  of  the  witness  who  tes- 
tifies to  the  execution  of  an  instrument,  relative  to  the  capacity  of  a 
grantor,  yet,  owing  to  the  nature  of  the  proceedings  in  the  case  of  wills, 
that  the  probate  of  the  will  is  the  foundation  of  the  grant  of  power  to 
the  executor  to  take  possession  of  the  estate  and  the  charge  of  admiu- 
istration,  it  is,  in  that  case,  the  long-settled  practice  of  courts  of  probate 
to  require  that  the  witnesses  to  wills  should  be  examined  as  to  the  fact 

of  the  sanity  of  the  testator  before  the  will  is  established This 

practice  is  equally  binding,  as  the  law  in  such  cases,  upon  the  supreme 

court,  as  on  the  ordinary  courts  of  probate It  is,  therefore,  proper 

to  say  that  the  burden  of  proving  the  sanity  of  the  testator,  and  all  the 
other  requirements  of  the  law  to  make  a  valid  will,  is  upon  the  party  who 
asserts  its  validity.  This  burden  remains  upon  him  till  the  close  of  the 
trial,  though  he  need  introduce  no  proof  upon  this  point  until  something 
appears  to  the  contrary."  To  the  same  effect  see  Kngley  v.  CowgUL,  48 
Mo.  291,  and  Menn  v.  Samos^  33  Tex.  760.  On  the  other  hand,  it  may 
be  said,  the  decree  of  the  judge  of  probate  establishing  the  will  was  not 
vacated  by  the  appeal.     Gen.  Stats,  ch.  188,  sec.  12. 

The  due  execution  of  the  will  is  not  in  controversy,  and  it  is  not  neces- 
sary for  the  appellee  to  prove  it.  The  appellant  must  set  forth  in  writing 
the  reasons  of  his  appeal ;  and  in  this  court  he  is  restricted  to  such  points 
as  are  therein  specified.  Gen.  Stats,  ch.  188,  sec.  2 ;  Patrick  v.  Cowles^ 
45  N.  H.  553 ;  Boardman  v.  Woodman^  47  N,  H.  140. 

The  executor  has  formally  tendered  an  issue  upon  the  sanity  of  ihe  tes- 
tator, and  the  appellant  has  joined  that  issue  ;  but  the  executor^s  allega- 
tion of  sanity  is  supported,  without  evidence,  by  a  presumption  of  law, 
as  is  said  by  Judge  Bell,  in  Perkins  v.  Perkins^  and  he  is  entitled  to  a 
verdict  unless  the  appellant  assumes  and  discharges  the  burden  of  proof, 
which  requires  him  to  maintain  and  prove  the  insanity  of  the  testator. 
See  Thurston  v.  Kennett,  22  N.  H.  151 ;  BUls  v.  Vbse,  27  N.  H.  215,  and 
cases  there  cited ;  Boardman  v.  Woodman^  47  N.  H.  140-144 ;  Bail  v. 
IZw^^^r,  2  Abb.  U.  S.  607. 

In  Massachusetts,  the  statute  requires  the  person  offering  a  will  for 
probate  to  prove  the  sanity  of  the  testator  —  Boardman  v.  Woodman^  page 
125 ;  but  we  have  no  such  statutory  provision. 

In  Commonwealth  v.  Haskell^  2  Brews.  (Pa.),  491,  it  is  held  that  on 
the  hearing  of  a  commission  of  lunacy,  the  burden  of  proof  is  upon  the 
commonwealth,  the  presumption  being  in  favor  of  sanity,  and,  therefore, 
that  the  relator  has  the  right  to  open  and  close. 

Probably  the  determination  of  this  question  is  a  matter  of  no  prac- 
tical consequence  in  the  present  case.  The  right,  as  it  is  called,  to  open 
and  close,  may  be  a  matter  within  the  discretion  of  the  court,  the  grant- 
ing or  refusing  of  which  is  not  in  general  a  ground  for  a  new  trial  or 
bill  of  exceptions.  There  are  many  authorities  which  hold  that  a  ver- 
dict will  not  be  disturbed  on  the  ground  that  the  wrong  party  was  per- 
mitted to  open  or  to  close,  unless  it  be  made  to  appear  that  injustice 
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has  been  done.  Boardman  v.  Woodman^  at  page  143  ;  Hilliard  on  New 
Trials,  298. 

I  think  the  court  would  hardly  be  justified  in  entertaining  a  discretion 
which  should  operate  in  conflict  with  the  general  rule  and  practice  in 
matters  of  this  kind. 

It  is  not  without  some  hesitation,  nor  without  respect  for  the  adverse 
doctrine,  that  I  concur  in  the  opinion  of  the  majority  of  the  court  that  the 
ruling  of  the  referees,  in  denying  to  the  appellant  the  right  or  privilege  of 
opening  and  closing  upon  the  trial  was  correct. 

II.  The  case  before  us  involves  an  inquiry  into  the  nature  and  extent 
of  the  exceptions  to  the  general  rule,  that  testimony  of  facts  alone  is  ad- 
missible in  courts  of  justice,  and  that  the  opinions  of  witnesses  are  to  be 
excluded. 

The  same  questions  are  presented  which  were  considered  by  the  late  su- 
preme court  in  Boardman  v.  Woodman^  47  N.  H.  120,  and  State  v.  Pike^ 
49  N.  H.  399.  In  both  these  cases  a  majority  of  the  court  sustained  the 
doctrine  of  the  exclusion  of  the  opinions  of  non-professional  witnesses  upon 
questions  of  mental  condition. 

I  am  unable  to  speak  from  personal  knowledge  (because  I  was  not  then 
a  member  of  the  court)  of  the  extent  and  amolmt  of  consideration  be- 
stowed upon  ^the  subject  in  the  two  cases  referred  to.  It  will,  however, 
be  obvious  to*  the  reader  of  the  reports,  that  in  Boardman  v.  Woodman 
the  majority  of  the  court  were  content,  without  renewed  investigation,  to 
adhere  to  the  rule,  which  they  understood  to  be  **  in  accordance  with  the 
long  established  and  uniform  usage  in  this  state  ;  "  while  in  State  v.  Pike^ 
Smith,  J.  (not  intimating  his  own  views),  disposes  of  the  whole  question 
with  little  more  than  the  remark,  —  "A  majority  of  the  court  are  not  dis- 
posed to  overrule  the  very  recent  decision  in  Boardman  v.  Woodman^  that 
witnesses  who  are  not  experts  cannot  give  their  opinions  on  the  question 
of  sanity."  In  State  v.  Archer^  54  N.  H.  468,  the  court  were  not  "  pre- 
pared to  overrule  these  decisions,"  nor  were  they  prepared  to  investigate 
the  matter.  In  view  of  all  the  other  circumstances,  and  the  established 
conditions  of  the  case,  this  question  was  of  slight  consequence. 

But  the  subject  is  so  rapidly  increasing  in  importance  that  its  thorough 
reexamination  ought  to  be  no  longer  postponed. 

It  is  fair  to  presume  that  the  majority  of  the  court  were  satisfied,  upon 
principle,  with  the  reasons  which  had  been  expressed,  or,  rather,  the  con- 
clusions attained  in  the  courts  of  three  states  of  the  Union,  where  the 
same  doctrine  had  been  established ;  and,  perhaps,  the  most  elaborate  in- 
vestigation might  not  have  affected  their  minds  in  such  a  way  as  to  pro- 
duce a  different  result ;  nevertheless,  one  fact  cannot  be  ignored,  namely, 
that  a  careful  examination  into  the  history  of  this  branch  of  the  law,  as 
administered  in  our  own  state,  would  have  compelled  the  suppression  of 
the  remark  that  the  rule  excluding  such  opinions  was  "  in  accordance  with 
the  long  established  and  uniform  usage  in  this  state,''  the  truth  being  that 
the  usage  and  practice,  if  uniform,  have  been  in«the  opposite  direction, 
and  that  the  rule,  as  declared  by  the  supreme  court  in  1866  and  1869,  is 
a  departure  from  the  **  usage  and  uniform  practice  "  in  the  courts  of  this 
state  during  a  period  of  time  when  the  bench  was  adorned  by  ^^  sages  of 
the  law  "  whose  learning  and  ability  have  commanded  universal  respect 
and  admiration. 
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That  the  subject  was  not  carefully  considered  in  Boardman  v.  Woid- 
matiy  but  was  passed  over  as  a  matter  ^*  well  established,"  is  manifest  from 
the  fact  (whidi  would  otherwise  be  quite  remarkable)  that  the  comer- 
stone  upon  which  the  ^  long  established  "  doctrine  and  usage  in  this  state 
is  said  to  rest,  is  the  case  of  Hamhlett  v.  Hamblett^  6  N.  H.  333  (A.  D. 
1833).  Now  it  is  quite  clear  that  no  such  established  rule  is  there  laid 
down.  On  the  contrary,  Judge  Parker,  fresh  from  the  trial  of  Daniel  H. 
Corey,  was  not  prepared  to  stultify  himself  by  promulgating  doctrines 
upon  the  bench  directly  opposite  to  those  which  he  had  successfully  main- 
tatned  at  the  bar. 

Accordingly,  he  declares  that,  **  on  the  supposition  that  this  testimony 
of  Mary  Palmer  to  matter  of  opinion,  or,  rather,  to  matter  from  which 
her  opinion  of  sanity  was  to  be  inferred,  was  incompetent — which  is  n&t 
conceded  if  sufficiently  connected  with  facts  —  the  question  arises  whether 
this  furnishes  any  ground  for  a  new  trial,  the  court  having  thus  directed 
the  jury ; "  but,  ^'  as  to  the  direction  of  the  judge  relative  to  evidence  of 
opinion,  it  may  be  proper  to  remark  that  we  do  not  intend  to  be  under- 
stood as  establishing  this  as  the  rule.  The  weight  of  authority  seems  to 
be  in  favor  of  admitting  the  opinions  of  others  than  the  witnesses  to  the 
will,  if  connected  with  evidence  of  the  facts  upon  which  those  opinions 
are  founded  "  —  citing  8  Stark.  Ev.  1707,  in  notes,  Orante  v.  Thompson^ 
4  Conn.  203 ;  Hathom  v.  King^  8  Mass.  371 ;  BtickminsteY  v.  Perry^  4 
Mass.  594  ;  and  Lowe  v.  Jolliffe^  2  Wm.  Black.  365.  He  continues :  ^^  It 
remains  to  be  considered,  whenever  the  question  shall  directly  arise, 
whether  this  is  not  the  most  eligible  and  proper  course  in  questions  of 
this  nature  ;  but  upon  this  matter  it  is  not  now  necessary  to  make  a  de- 
cision." 

The  only  other  New  Hampshire  case  referred  to  by  th(9  court,  in  sup- 
port of  the  decision  in  Boardman  v.  Woodman^  was  How  v.  The  Railroad^ 
45  N.  H.  370,  where  it  was  held  that  the  opinion  of  a  witness  as  to  the 
value  of  a  horse  was  inadmissible,  although  the  same  witness  was  allowed 
to  express  his  opinion  as  to  the  size,  weight,  and  speed  of  the  same  ani- 
mal, these  latter  opinions  being  ^^  received  of  necessity.'^  That  ^'  neces- 
sity "  being  supplied,  it  was  said  by  the  court,  ^'  That  there  can  be  no 
necessity  for  receiving  such  opinions  [of  value]  is  obvious  from  the  £act 
that  all  the  materials  for  forming  an  opinion  for  themselves  would  be  laid 
before  the  jury,  whether  the  opinions  of  witnesses  were  to  be  received  or 
not ;  and,  judging  from  ordinary  experience,  the  mere  opinion  of  the  wit- 
nesses would  afiEonl  to  the  jury  but  Uttle  aid." 

Perhaps  this  may  be  true  (though  I  am  not  prepared  to  concede  it) 
with  regard  to  a  horse,  with  which  animal  most  jurors  have  some  ac^ 
quaintanoe ;  but  I  apprehend  we  should  not  have  heard  Judge  Bellows 
using  the  same  language  with  regard  to  a  question  of  human  sanity.  On 
the  contrary  (from  what  we  shall  see,  by  and  by,  he  has  said),  I  infer 
that,  if  he  had  desired  to  be  extremely  cautious,  he  might  have  remarked, 
V  There  could  be  no  noQ^ssity  for  receiving  such  opinions,  if  all  the  mate- 
rials for  forming  an  opinion  for  themselves  could  be  laid  before  the  jury ; 
but,  judging  from  ordinary  experience,  they  cannot.  Hence  the  neces- 
sity for  admitting  the  evidence  of  opinion  as  being  the  best  evidence  "of 
which  the  case  is  susceptible*" 
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But  to  recur  to  the  ^^  long  and  i^ell  establiBhed  usage  in  this  state." 
Hamblett  v.  Hamhlett  was  decided  in  18S8.  We  have  seen  that  it  does 
not  sustain  the  position  in  aid  of  which  it  was  invoked,  but  that  the  judg* 
ment  of  the  court  contains  a  very  strong  intimation  that  the  doctrine  of 
the  admissibility  of  the  opinions  of  non-professional  witnesses  upon  a 
question  of  sanity  had  not  oeen,  and  was  not  then  likely  to  be,  denied. 

What  was  the  anterior  doctrine  and  usage  which  Hamblett  v.  Hamblett 
did  not  overthrow  ? 

State  V.  Byan  was  tried  in  Cheshire  County,  May,  1811,  before  Liver- 
more,  C.  J.,  and  Steele,  J. ;  the  attorney  general,  for  the  state ;  Cham- 
berlain, Hubbard,  and  Vose,  for  the  defendant. 

One  non-expert  testified  that  he  ^^  had  no  idea,  from  what  he  saw  of 
the  defendant,  that  he  was  any  way  deranged ; "  another,  that  he  ^'  ap- 
peared like  a  man  without  sense  ;  '*  another,  that,  on  a  certain  morning, 
he  was  ^^  perfectly  rational ;  in  the  afternoon  he  became  wild." 

Judge  Livermore,  in  summing  up  the  testimony,  {particularly^  named 
the  witnesses  who,  to  use  his  own  words,  ^^  testify  that  in  their  opinion  he 
had  not  the  use  of  his  reason."     See  State  v.  Pikey  49  N.  H.  417. 

I  have  before  me  the  pamphlet  report  of  the  trial  of  Daniel  2).  Farmer, 
before  Richardson,  C.  J.,  Woodbury  and  Green,  JJ.,  in  1821 ;  Geo.  Sul- 
livan, attorney  general,  for  the  state;  Richard  Fletcher  and  Parker 
Noyes,  for  the  defendant. 

The  dying  declarations  of  the  woman  who  was  slain  being  material,  the 
inquiries  were  made  by  the  solicitor,  <^  Had  she  her  senses  ?  "  ^^  Did  she 
understand  you  ?  "  The  witness  was  unable  to  state.  The  court  asked 
the  witness,  ^^  Was  the  deceased  sensible  of  what  you  told  her  ?  "  Hon. 
Richard  H.  Ayer  testified  that  the  prisoner's  temper  was  ^^  mild  and 
calm." 

In  1825,  Amos  Fumal  was  tried  at  Dover  for  the  murder  of  his  child 
bv  starvation.  Richardson,  C.  J.,  presided.  The  solicitor,  Lyman  B. 
Walker,  was  assisted  by  Levi  Woodbury,  in  the  absence  of  the  attorney 
general.  The  prisoner's  counsel  were  Jeremiah  Mason  and  Stephen  C. 
Lyford.  Non-professional  witnesses  testified,  without  objection,  —  some, 
that  the  child  '^  did  not  appear  to  be  well  dealt  by ; "  others,  that  he 
^^  did  not  seem  to  be  scanted  ;  "  one,  that  he  was  a  bright,  sprightly  lad ; 
another,  that  ^*  he  was  not  so  bright  as  the  other  6hildren  —  did  not  talk 
bright  and  sensible." 

State  V.  Corejf  was  tried  in  Keene,  A.  D.  1880,  before  Richardson,  C.  J., 
and  Green  and  Harris,  J  J. ;  Handerson,  Wilson,  and  Chamberlain,  for 
the  state ;  Woodbury,  Hubbard,  and  Joel  Parker,  for  the  prisoner. 

The  report  of  the  trial,  which  I  have  before  me,  and  from  which  I 
make  a  few  extracts,  is  published  ^*  by  Joel  Parker."  Against  the  solic- 
itor's objection,  and  after  argument  and  the  citation  of  a  Massachusetts 
case,  the  court  permitted  the  defendant's  brother  to  testify  :  ^^  His  father 
is  crazy ; "  his  sister  ^^  is  wild  as  a  hawk  ; "  and  six  other  non-profession- 
als gave  their  opinion  as  to  the  prisoner's  own  meiital  condition,  various  • 
witnesses  for  the  state  expressing  adverse  opinions.  One  witness  testified 
that  the  defendant  *^  looked  and  acted  like  a  cvazv  person ;  "  and  another 
replied  affirmatively  to  an  inquiry  by  the  court  whether  the  defendant,  on 
a  certain  occasion,  **  appeared  rationaL"    Judge  Richardson,  summing 
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up,  told  the  jury  that  "  the  opinions  formed  the  day  before  the  homicide, 
by  persons  in  a  situation  which  enabled  them  to  judge,"  were  "entitled 
to  great  weight." 

Such  was  the  ignominious  failure  of  the  first  attempt  to  introduce  into 
this  state  the  Massachusetts  exception  to  a  rule  then  entirely  universal. 

Then  came  on,  io  December  of  the  same  year,  the  case  of  Hamhlett  v. 
Hamhlett^  of  which  enough  has  been  said. 

In  1834,  Abraham  Prescott  was  tried  in  Merrimack  County  for  mur- 
der, before  Richardson,  C.  J.,  and  Parker,  J. ;  Geo.  Sullivan,  attorney 
general,  for  the  state  ;  Ichabod  Bartlett,  of  counsel  for  the  prisoner.  It 
is  safe  to  say  that  no  accusation  of  a  capital  crime  was  ever  more  zeal- 
ously and  strenuously  contested  in  this  state  by  the  distinguished  lawyers 
who  managed  the  defence ;  while  the  eminent  attorney  general  omitted 
no  part  of  his  own  duty. 

I  discover  that  no  fewer  than  seventeen  non-experts  gave  their  opinions 
concerning  the  prisoner's  mental  condition,  one  testifying  that  the  pris- 
oner's father  "  was  crazy  at  times ;  "  his  nephew  **  was  crazy  a  number 
of  times,  to  my  knowledge ; "  a  cousin  of  the  defendant  '*  is  not  in  his 
right  mind,  but  not  so  crazy  as  his  father :  the  more  cider  he  got,  the 
more  crazy  he  grew." 

Mrs.  Poor  testified :  Moses  was  "  not  half  so  insane  as  his  father." 

Mrs.  Huntoon  swore  that  Mrs.  Blake  was  '*  occasionally  a  little  out." 
^*  She  appeared  so  different  while  I  was  there  from  what  she  formerly 
was,  that  I  thought  she  was  crazy." 

Mrs.  Rowe  had  seen  Marston  Prescott  "  often  when  he  appeared  crazy.'* 

Chase  Prescott  (the  prisoner's  father)  swore :  "  My  father  was  occa- 
sionally deranged  ; "  Marston  was  "  crazy  a  number  of  years ;  "  Benja- 
min "  was  crazy." 

On  the  other  hand,  Benning  W.  Sanborn  saw  Mrs.  Blake  frequently, 
"  but  never  considered  her  crazy."  Hall  Burgin  "  never  saw  anything 
like  derangement  in  the  boy  "  —  the  prisoner. 

John  Johnson  **  never  discovered  any  symptoms  of  derangement,"  and 
many  other  witnesses  never  saw  any  exhibition  of  *^  symptoms  of  insan- 
ity," and  always  considered  the  prisoner  "a  person  of  sound  mind." 

Mr.  Bartlett,  commenting  upon  the  value  of  the  opinions  concerning 
the  insanity  of  his  client's  aunt,  said  to  the  jury :  ^^  They  state  facts  in 
relation  to  her  conduct  and  depoi*tment,  their  own  conclusions  at  the  time, 
and  the  judgment  and  opinions  of  others,  to  whom  the  facts  were  known ; 
they  were  inmates  of  the  family,  residents  in  her  house.  The  insanity 
of  his  half-sister  we  prove  by  the  testimony  of  his  parents,"  4c.  And 
Judge  Richardson,  in  summmg  up,  commented  minutely  upon  this  evi- 
dence, and  the  weight  and  importance  to  be  given  it. 

It  would  be  merely  a  repetition  of  the  historical  part  of  Judge  Doe's 
opinion,  in  State  v.  Pike^  49  N.  H.  421-423,  if  I  were  to  relate  how,  after 
the  eminent  jurists,  who  presided  in  our  courts  between  the  years  1811 
*  and  1833,  had  all  passed  off  the  stage,  the  ^^  Massachusetts  exception  " 
gradually  worked  into  favor  in  New  Hampshire,  it  having  been  errone- 
ously declared  by  the  Massachusetts  courts  to  be  an  expression  of  the 
English  common  law.  It  was  a  ^^  silent,  unauthentic  growth,"  germinat- 
ing in  times  so  recent  as  when  no  judge  remained  upon  the  bench  who 


September,  1876.]        THE  AMBRICAN  LAW  TIMB8  BSP0BT8.  880 

▼ol.  m.]  Habdt  v.  Hbsrxll.  [No.  9. 

had  participated  in  the  decision  of  ffamblett  ▼•  Hamblett^  or  in  the  trial 
of  the  early  cases ;  and  the  contigaity  of  Massachusetts,  and  the  resort 
by  lawyers  and  jndges  to  her  reports  more  than  to  any  other  printed  de- 
cisions, no  doubt  had  mnch  to  do  with  importing  into  our  tribunals  a  rule 
and  doctrine  which  was,  undoubtedly,  well  established  there. 

It  is  proper  for  me  to  invite  attention  to  th^  history  of  what  I  have 
called  the  Massachusetts  exception.  Beginning  with  Poole  v.  Richard- 
S(m,  3  Mass.  880  (a.  d.  1807),  we  find  no  very  wide  departure  from  the 
general  rule  of  admissibility.  The  case  holds  that  non-professional  wit- 
nesses may  ^^  not  testify  merely  their  opinion  or  judgment."  Judge  Doe 
(^State  V.  Pike^  p.  410)  suspects  that  '^  the  only  point  ruled  in  this  case 
was,  that  the  witnesses  were  allowed  to  give  their  opinions  when  they 
stated  particular  facts  from  which  the  state  of  the  testator's  mind  was  in- 
ferred bv  them." 

Bnt  the  exception  grew  and  dilated,  finding  larger  and  stronger  expres- 
sion along  through  the  years  and  the  course  of  the  cases  of  Miathom  v. 
King,  8  Mass.  871 ;  Dickinson  v.  Barber,  9  Mass.  225 ;  Needham  v.  Ide^ 
5  Pidc.  610 ;  Com.  v.  Wilson,  1  Gray,  387 ;  down  to  Com.  v.  Fairbanks,  2 
Allen,  511  (A.  D.  1861),  when  it  was  held  per  curiam,  **  that  the  incom- 
petency of  the  opinions  of  non-experts  was  not  an  open  question  in  Mas- 
sachusetts ; "  though  Judge  Thomas  had  recentiy  said,  in  Baxter  v.  Abbott, 
7  Gray,  79,  that  ^^  if  it  were  a  new  question  [he]  should  be  disposed  to 
allow  every  witness  to  give  his  opinion,  subject  to  cross-examination  upon 
the  reasons  upon  which  it  is  based,  his  degree  of  intelligence,  and  his 
means  of  observation." 

In  very  recent  times,  however,  we  observe  a  more  liberal  disposition  on 
the  part  of  the  Massachusetts  courts.  See  Barker  v.  Comins,  110  Mass. 
477  (A.  D.  1872)  ;  and  Nash  v.  Hunt,  116  Mass.  287  (A.  I>.  1874).  In 
the  former  of  these  cases,  it  was  held  that  persons  acquainted  with  the 
testator,  although  neither  witnesses  to  the  wul  nor  medical  experts,  may 
testifv  whether  they  noticed  any  change  in  his  intelligence,  and  any  want 
of  coherence  in  his  remarks.  Gray,  J.,  said :  **  The  question  did  not  call 
for  the  expression  of  an  opinion  upon  the  question  whether  the  testator 
was  of  sound  or  unsound  mind,  which  the  witnesses,  not  being  either  phy- 
sicians or  attesting  witnesses,  would  not  be  competent  to  give.  The  ques- 
tion  whether  there  was  an  apparent  change  in  a  man's  intelligence  or 
understanding,  or  a  want  of  coherence  in  his  remarks,  is  a  matter  not  of 
opinion  but  of  fact,  as  to  which  any  witness  may  testify,  in  order  to  put 
before  the  court  or  jury  the  acts  ana  conduct  from  whicn  the  d^ree  of  nis 
mental  capacity  may  be  inferred." 

In  NasK  V.  Munt,  a  witness  was  allowed  to  say  he  observed  no  incoher- 
ence of  thought  in  the  testator,  nor  anything  unusual  or  singular  in  respect 
to  his  mental  condition.  Judge  Wells  saying,  —  **  We  do  not  understand 
this  to  be  giving  an  opinion  as  to  the  condition  of  the  mind  itself,  but  only 
of  its  manifestations  in  conversation  with  the  witness."  The  witness  could 
state,  "  as  matter  of  observation,  whether  his  conversation  and  demeanor 
were  in  the  usual  and  natural  manner  of  the  testator  or  otherwise ; "  and 
in  CoTMnonwealth  v.  Pomeroy,  117  Mass.  149,  non-professional  witnesses 
were  allowed  to  state,  without  objection,  that  the  prisoner,  **  in  conversa- 
tion and  manner,  evinced  no  remorse  or  sense  of  guilt." 

VOL.  m.  25 
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With  deference  and  great  respect  I  may  be  allowed  to  say,  that  I  rejoioe 
much  more  in  the  results  attained  in  these  later  cases  than  in  the  jnodtu 
operandi  of  judicial  reasoning  by  which  the  conclusions  were  reached. 
They  indicate  decided  and  accelerating  progress  of  the  Massachusetts 
courts  to  the  ri^ht  direction.  The  full  establishment  of  the  true  doctrine 
there  is  a  question  of  time  only. 

A  tolerably  careful  investiration  authorizes  me  to  repeat  the  language 
of  Judge  Doe,  that  ^^  in  Engmnd  no  express  decision  of  tiie  point  can  be 
found,  for  the  reason  that  such  evidence  has  always  been  acunitted  with- 
out objection.  It  has  been  uniyersally  r^arded  as  so  clearly  competent, 
that  it  seems  no  English  lawyer  has  ever  presented  to  any  court  any 
objection,  question,  or  doubt  in  regard  to  it."  State  y.  Pike^  49  N*  H*  408, 
409. 

I  presume,  however,  it  will  not  be  denied  that  in  the  ecclesiastdcal 
courts,  where  questions  of  testamentary  capadty  are  generally  tried,  such 
opinions  have  always  been  received.  See  1  Gr.  Ev.  (12Ui  ed.)  sec.  440, 
n.  4 ;  Bow  v.  Clarh^  8  Addams,  79 ;  Wheeler  v.  Alder 9on^  S  Hagg.  574, 
where  Sir  John  Nicholl  said,  in  pronouncing  his  judgment,  ^^  There  is  a 
cloud  of  witnesses  who  gave  unhesitating  opinions  that  the  deceased  was 
mad." 

The  practice  in  the  courts  of  the  common  law  has  been  universal  and 
unwavering  in  the  same  direction ;  and  **  the  number  of  English  authori- 
ties is  limited  only  by  the  number  of  fully  reported  cases  m  which  the 
question  of  sanity  has  been  raised."     Staie  v.  Pike^  49  N.  H.  409. 

In  the  year  1800,  James  Hadfield  was  tried  for  shooting  at  King  George 
in.  The  defence  was  insanity,  and  the  opinions  of  non-expert  witnesses 
were  freely  admitted ;  27  State  Trials,  1281  et  seq. ;  and  Mr.  Erakine 
told  the  jury  they  ^^  ought  not  to  be  shaken  in  giving  full  credit  to  the 
evidence  of  those  who  ...  .  describe  him  as  discovering  no  symptoms 
whatever  of  mental  incapacity  or  disorder."  Erskine*s  Speeches  (8d  Lon- 
don ed.)  182, 140. 

In  Egleton  v.  ESngBtan^  8  Ves.  Jr.  450,  Ann  Boak  and  Elizabeth  Ban- 
son  ^^  expressed  a  strong  opinion  of  the  total  incapacity  of  the  deceased, 
both  from  his  great  im^cility  of  mind  and  the  dominion  •  ...  of  Mrs. 
Kingston ; "  and  John  Fogg  testified  that  ^^his  faculties  were  very  much 
impaired." 

In  Lowe  v.  Jolliffe^  1 W.  Black.  865,  the  subscribing  witnesses  to  a  will 
having  sworn  that  the  testator  was  utterly  incapable  of  making  such  an 
instruppient,  to  encounter  this  evidence  the  plaintiff's  counsel  examined  the 
friends  of  the  testator,  who  strongly  deposed  to  his  sanity. 

In  Tatham  v.  Wrighty  2  Russ.  in  Mylne,  Lord  Ch.  Jus.  Tindal,  ^^  in  be- 
half of  himself  and  the  Lord  Chief  Baron,"  in  readii^  the  judgment  of 
the  court,  commented  upon  the  fact  that  ^^  on  the  trial  of  this  cause,  for  the 
purpose  of  proving  affirmatively  the  general  incapacity  of  Mr.  Marsden,  a 
very  large  body  of  parol  evidence  was  produced  by  the  defendants  in  the 
issue,  comprising  not  fewer  than  sixty-one  witnesses  in  number,  some  of 
whom  deposed  to  the  state  of  Mr.  Marsden's  intellect  and  the  powers  of 
his  mind  in  very  early  life,  and  others  continued  the  account  down  to  a 
period  very  shortly  before  his  death  in  1826. 

The  greater  part  of  this  testimony  came  from  non-prof essionals,  and  con- 
sisted in  the  expression  of  opinion. 
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Courts  and  text-writers  all  agree  that,  upon  questions  of  science  and 
skill,  opinions  may  be  received  from  persons  specially  instructed  by  study 
and  experience  in  the  particular  art  or  mystery  to  which  the  investigation 
relates. 

But  without  reference  to  any  recognized  rule  or  principle,  all  concede 
the  admissibility  of  the  opinions  of  non-professional  men  upon  a  great 
variety  of  unscientific  questions  arising  every  day,  and  in  every  judicial 
inquiry.  These  are  questions  of  identity,  handwriting,  quantity,  value, 
weight,  measure,  time,  distance,  velocity,  form,  size,  age,  strength,  heat, 
eoldf  sickness,  and  health ;  questions,  also,  concerning  various  mental  and 
morsd  aspects  of  humanil^,  such  as  disposition  and  temper,  anger,  fear, 
excitement,  intoxication,  veracity,  general  character,  and  particular  phases 
of  character,  and  other  conditions  and  things,  both  moral  and  physical,  too 
numerous  to  mention.  See,  in  addition  to  the  American  cases  cited  by 
Judge  Doe,  in  State  v.  Pike^  passim^  and  the  cases  cited  by  the  learned 
counsel  for  the  appellant  in  argument.  Commonwealth  v.  Dorset/^  103  Mass. 
412 ;  Melntyre  v.  McConn,  28  Iowa,  480,  483;  Dickinson  v.  Dickinson^ 
61  Pa.  St.  404 ;  Batfd  v.  Boyd,  66  lb.  283,  286,  290  ;  Pidcoek  v.  Potter, 
68  lb.  851 ;  1  Wharton's  Cr.  Law,  sec.  48. 

All  evidence  is  opinion  merely,  unless  you  choose  to  call  it  fact  and 
knowledge,  as  discovered  by  and  manifested  to  the  observation  of  the 
witness. 

Ajid  it  seems  to  me  quite  unnecessary  and  irrelevant  to  crave  an  apology 
or  excuse  for  the  admission  of  such  evidence,  by  referring  it  to  any  excep- 
tions (whether  classified,  or  isolated  and  arbitrary)  to  any  supposed  gen- 
eral rule,  according  to  the  language  of  some  books  and  the  custom  of  some 
judges.  There  is,  in  truth,  no  general  rule  requiring  the  rejection  of  opin- 
ions as  evidence.  A  general  rule  can  hardly  be  said  to  exist,  which  is  lost 
to  sight  in  an  enveloping  mass  of  arbitrary  exceptions. 

But  if  a  general  rule  will  comfort  any  who  insist  upon  excluding  and 
suppressing  truth,  unless  the  expression  of  the  truth  be  restrained  wiUiin 
the  confines  of  a  l^al  rule,  standard,  or  proposition,  let  them  be  content 
to  adopt  a  formula  uke  this :  Opinions  of  witnesses  derived  from  observa- 
tion are  admissible  in  evidence,  when,  from  the  nature  of  the  sulyfect  under 
investigation,  no  better  evidence  can  be  obtained.  No  harm  can  result  from 
such  a  rule,  properly  applied.  It  opens  a  door  for  the  reception  of  impor- 
tant truths  which  would  otherwise  be  excluded,  while,  at  the  same  time, 
the  tests  of  cross-examination,  disclosing  the  witness's  means  of  knowl- 
edge, and  his  intelligence,  judgment,  and  honesty,  restrain  the  force  of  the 
evidence  within  reasonable  limits,  by  enabling  the  jury  to  form  a  due  es- 
timate of  its  weight  and  value.    See  1  Redf.  on  Wills,  136-141. 

Opinions  concerning  matters  of  daily  occurrence,  and  open  to  common 
observation,  are  received  from  necessity ;  Commonwealtn  v.  Sturtevant, 
117  Mass. ;  and  any  rule  which  excludes  testimony  of  such  a  character, 
and  fails  to  recognize  and  submit  to  that  necessity,  tends  to  the  suppres- 
sion of  truth  and  the  denial  of  justice. 

The  ground  upon  which  opinions  are  admitted  in  such  cases  is,  that, 
from  the  very  nature  of  the  subject  in  issue,  it  cannot  be  stated  or  de-> 
scribed  in  such  language  as  will  enable  persons,  not  eye-witnesses,  to  form 
an  accurate  judgment  in  regard  to  it.  Be  Witt  v.  Barley,  17  N.  Y.  340 ; 
Bellows,  J.,  in  Taylor  v.  Chand  Trunk  Railway,  48  N.  H.  309. 
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How  can  a  witness  describe  the  weight  of  a  horse  ?  or  his  strength  ?  or 
his  value  ?  Will  any  description  of  the  wrinkles  of  the  face,  the  color  cl 
the  hair,  the  tones  of  the  voice,  or  the  elasticity  of  step,  convey  to  a  jury 
any  very  accurate  impression  as  to  the  age  of  the  person  described  ?  And 
so,  also,  in  the  investigation  of  mental  and  pyscholc^cal  conditions,  — 
because  it  is  impossible  to  convey  to  the  mind  of  another  any  adequate 
conception  of  the  truth  by  a  reciiad  of  visible  and  tangible  appearances ; 
because  you  cannot,  from  the  nature  of  the  case,  describe  emotions,  senti- 
ments, and  affections,  which  are  really  too  plain  to  admit  of  concealment, 
but,  at  the  same  time  time,  incapable  of  description,  —  the  opinion  of  the 
observer  is  admissible  from  the  necessity  of  the  case ;  and  witnesses  are 
permitted  to  say  of  a  person,  ^^  He  seemed  to  be  frightened ; "  *^  He  was 
greatly  excited ; "  **  He  was  much  confused ;  '*  **  He  was  agitated ;  "  "  He 
was  pleased ;  "  ^^  He  was  angry/'  Alt  these  emotions  are  expressed  to  the 
observer  by  appearances  of  me  countenance,  the  eye,  and  the  general  man- 
ner and  bearing  of  the  individual, — appearances  which  are  plainly  enough 
recognized  by  a  person  of  good  judgment,  but  which  he  can  no  otherwise 
communicate  than  by  an  expression  of  results  in  the  shape  of  an  (pinion. 
See  Best  on  the  Principles  of  Evidence,  685.  It  is  on  this  principle,  says 
Mr.  Best,  that  testimony  to  character  is  received ;  as,  where  a  witness 
deposes  to  the  good  or  bad  character  of  a  party  who  is  being  tried  on  a 
criminal  charge,  or  states  his  conviction  that,  from  the  general  character 
of  another  witness,  he  ought  not  to  be  believed  on  his  oath.  Best  on  Ev. 
657.  ^^  So,''  continues  Mr.  Best,  ^*  the  state  of  an  unproducible  portion 
of  recU  evidence, — as,  for  instance,  the  appearance  of  a  building,  or  of  a 
public  document  which  the  law  will  not  allow  to  be  brought  from  its  re- 
pository,—  may  be  explained  by  a  term  expressing  a  complex  idea,  e.  </., 
that  it  looked  old,  decayed,  or  fresh ;  was  in  good  or  bad  condition,  ftc. 
So,  also,  may  the  emotions  or  feelings  of  a  party  whose  psychological  con- 
dition is  a  question.  Thus,  a  witness  mav  state  as  to  whether,  on  a  certain 
occasion,  he  looked  pleased,  excited,  connised,  agitated,  frightened,  or  the 
Uke." 

Considerations  of  this  character  controlled  the  opinion  of  the  court  in 
De  Witt  V.  Barley^  before  cited.  The  learned  judge,  in  delivering  the 
opinion  of  the  court,  said :  ^*  To  me,  it  seems  a  plain  proposition,  that, 
upon  inquiries  as  to  mental  imbecility  arising  from  age,  it  will  be  found 
impracticable,  in  many  cases,  to  come  to  a  satisfactory  conclusion,  without 
receiving,  to  some  extent,  the  opinions  of  witnesses.  How  is  it  possible 
to  describe,  in  words,  that  combination  of  minute  appearances  upon  which 
a  judgment  in  such  cases  is  formed  ?  The  attempt  to  try  such  a  question, 
excluding  all  matter  of  opinion,  would  in  most  cases,  I  am  persuaded, 

prove  entirely  futile A  witness  can  scarcely  convey  an  intelligible 

idea  upon  such  a  question,  without  infusing  into  his  testimony  more  or  less 
of  opinion.  Mental  imbecility  is  exhibited,  in  part,  by  attitude,  by  ges- 
ture, by  the  tones  of  the  voice,  and  the  expression  of  the  eye  and  face. 
Can  these  be  described  in  language  so  as  to  convey  to  one  not  an  eye- 
witness an  adequate  conception  of  their  force?" — and  see  Rand's  note  to 
Poole  V.  Bichardson^  3  Mass.  (Rand's  ed.)  830. 

The  reasons  drawn  from  necessity  in  cases  of  this  kind  are  enhanced  by 
the  obvious  consideration,  that  oftentimes  the  testimony  of  experts,  if  it 
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may  be  considered  as  possessing  peculiar  value,  is,  upon  the  required 
occasion,  unattainable. 

In  very  naany  forms  of  derangement,  imbecility,  idiocy,  or  more  active 
insanity,  the  indications  of  mental  disease  being  apparent  to  general  and 
ordinary  observation,  a  man  of  common  sense  and  worldly  experience  can 
draw  just  inferences  from  them,  as  well  without  as  with  a  sdentifio  edu- 
cation. 

The  question  of  testamentary  capacity  is  in  strictness  limited  to  a  very 
brief  period  of  time  —  the  few  minutes  occupied  by  the  attestation  of  the 
will.  Evidence  of  a  previous  mental  condition  is,  of  course,  competent,  as 
tending  to  show  that  such  previous  condition  probably  continued  and  ex- 
isted at  the  precise  moment  in  question. 

But  experts  are  not  ordinarily  employed,  like  a  corps  of  detectives,  to 
^  work  up  ^'  the  case,  by  inquiries  concerning  conditions  antecedent  to  the 
execution  of  the  will ;  neither,  I  suppose,  are  they  usually  brought  to  the 
testator's  bedside  for  the  purpose  of  attesting  the  instrument.  It  has 
never  been  disputed  that  tne  subscribing  witnesses  may  testify  concern- 
ing the  actual  mental  condition  of  the  testator  as  freely  as  medical  ex- 
perts, who  speak  from  personal  and  professional  acquaintance,  study,  and 
investigation,  whether  these  subscribing  witnesses  happen  to  be  the  at- 
tending physicians,  nurses,  children,  or  chance  strangers  ;  but  why  they 
are  admissible,  simply  as  subscribing  witnesses,  has  never  been  explained 
satisfactorily  ;  and  no  good  reason,!  apprehend,  can  be  assigned  for  any 
distinction  m  this  respect  between  subscribing  witnesses  and  any  other. 

In  Beavibein  v.  Cicotte^  12  Mich.  459,  Campbell,  J.,  treating  of  ttua 
subject,  says :  *^  The  reasons  given  by  those  courts  which  confine  such 
testimony  to  these  witnesses  are  based  upon  the  assumption  that  they 
are  called  in  for  the  special  purpose  of  scrutinizing  the  capacity  as  well 
as  the  acts  of  the  testator.  It  is  matter  of  every-day  experience,  that 
wills  made  in  extremU  must  usually  be  witnessed  b/anypersons  who 
are  conveniently  to  be  found ;  and  it  is  not  often  that  much  care  is  taken 
to  procure  educated  or  peculiarly  intelligent  witnesses  ;  nor  is  their  atten- 
tion, in  fact,  very  closely  addressed  to  the  question  of  capacity,  beyond 
what  would  naturally  be  the  case  with  any  other  observers  present. 

^^  But  be  this  as  it  may,  the  rule  assumes  that  any  person  of  ordinary 
capacity  may  form  a  reliable  opinion  concerning  the  condition  of  another, 
from  simply  witnessing  the  execution  of  a  will  which  is  rudely  drawn  up 
or  discussed  in  the  presence  of  the  attesting  witnesses.  K  is  little  short 
of  absurdity  to  hold  that  persons,  having  equal  or  greater  facilities  de- 
rived from  personal  acquaintsmce  and  long  intercourse,  are  not  as  com- 
petent to  form  opinions  as  those  who  are  reqmred  to  have  no  opportunity 
beyond  one  brief  interview."  See  Mr.  Band's  comments  upon  Poole  v. 
Bichard^on.  8  Mass.  (Rand's  ed.)  380. 

Now,  as  the  question  of  the  sanity  or  insanity  of  an  individual  is  a  ques- 
tion of  conduct  as  well  as  a  question  of  nosology,  as  a  man  is  regarded  as 
insane  who  acts  in  a  way  different  from  that  of  a  majority  of  his  fellows, 
it  might  well  seem  that  the  evidence  of  experts  in  such  cases  was  inad- 
missible, since  there  can  be  no  doubt  that  persons  of  common  sense,  con- 
versant with  mankind,  and  having  a  practical  knowledge  of  the  world,  if 
brought  into  the  presence  of  a  lunatic,  would  in  a  short  time  be  enabled 
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to  form  an  accurate  and  reliable  opinion,  not,  perhaps,  of  the  spedfic  and 
precise  character  of  his  insanity  as  referrible  to  a  particular  cLus  of  the 
insane  malady,  but  certainly,  m  a  general  way,  of  his  mental  unsound- 
ness. See  Browne  on  the  Med.  Jur.  of  Insanity,  sec  506.  Dr.  Bay 
(Med.  Jur.  of  Insanity,  5th  ed.  page  626)  advises  medical  witnesses  to 
be  prepared  with  a  well-ordered,  weU-digested,  comprehensiye  knowledge 
of  mental  phenomena,  in  a  sound  as  well  as  an  unsound  state,  and  recom- 
mends Shs^espeare  and  Moliere  as  preferable  text-books  to  Stewart  and 
Locke,  showing  that  it  is  the  practical  knowledge  of  character  in  its  rela- 
tion to  conduct  that  he  regards  as  the  most  important  requisite,  in  the 
way  of  knowledge,  of  a  medical  witness. 

I  think  it  will  be  observed  (and  to  my  mind  it  seems  that  it  must  be 
inevitable)  that  wherever  the  rule  is  enforced,  or  rather  attempted  to  be 
enforced,  which  allows  only  a  recital  of  appearances  to  be  given,  it  will 
be  found  that  such  facts  inevitably  involve  opinions  which  the  witness  is 
miable  to  conceal,  and  which  the  utmost  vigilance  of  judges  cannot  ex- 
elude. 

These  appearances  are  indeed  facts,  but  they  are  facts  which  it  is  im- 
possible to  express,  except  in  a  way  that  shall  indicate  the  opinion  of  the 
witness.  Sudi  opinions,  as  I  have  said,  are  therefore  admitted  ex  neceM- 
9itate. 

It  is  impossible  to  prescribe  the  limits  within  whidi  opinions  are  re- 
ceivable, except  by  the  application  of  this  test :  Is  the  employment  of 
such  testimony,  from  the  nature  of  the  case  and  its  circumstances,  the  only 
way,  or  the  best  practicable  way,  of  discovering  the  truth  ? 

One  hundred  and  thirty-one  years  ago.  Lord  Hardwicke  said,  in  Ormf- 
chund  V.  Barker^  1  Atk.  19  (S.  C.  Campbell's  Lives  of  the  Chancellors, 
Hardwicke  Ch.  131,  vol.  6,  page  201,  5th  Eng.  ed.)  :  ^^  The  judges  and 
sages  of  the  law  have  laid  it  down  that  there  is  but  one  general  rule  of 
evidence  — '  the  best  the  nature  of  the  case  will  admit.^  " 

^^  The  nature  of  the  case  "  means,  when  employed  in  this  connection, 
something  more  accurately  described  as  **  the  nature  of  the  subject."  The 
authorities  cited  in  State  v.  Pike^  49  N.  H.  408,  409,  and  many  otheis 
(to  some  of  which  I  shall  hereafter  refer),  show  that  the  understanding 
and  practice  of  EngUsh  lawyers  and  judges  always  have  been  and  now 
are  perfectly  unanimous  on  the  question  whether  the  nature  of  the  mental 
conditions  of  calmness  and  excitement,  peace  and  passion,  love  and  hate, 
gentleness  and  ferocity,  sobriety  and  intoxication,  health  and  disease,  is 
such  that  the  opinions  of  non-experts,  formed  by  personal  observation 
of  the  appearance  and  conduct  of  an  individual  whose  mental  condition  is 
in  question,  is  the  best  evidence  of  that  condition,  within  the  meaning  of 
the  rule  admitting  the  best  evidence  that  the  nature  of  the  subject  ad- 
mits. 

The  meaning  of  the  rule  is  best  shown  by  examples.  Nobody  ever 
doubted  that  a  non-professional  man  could  testify  that  a  certain  neigh- 
bor, whom  he  had  been  accustomed  to  see,  appeared  one  day  to  be  well, 
and  the  next  day  to  be  sick.  Although  the  testimony  of  a  physician,  as 
to  some  of  the  details  of  the  apparent  health  and  sickness  ot  that  neigh- 
bor, might  be  more  satisfactory,  and,  in  a  certain  sense,  better  evidence, 
the  opinion  of  the  non-expert  on  the  general  question  of  health  and  dis- 
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eaae,  in  that  case,  would  belong  to  the  class  of  the  best  evidence,  within 
the  meaning  of  the  rule.  And,  so,  also,  with  regard  to  a  question  of 
mental  condition :  a  medical  expert  may  be  able  to  state  the  (fiagnosis  of 
the  disease  more  learnedly ;  but,  upon  the  question  whether  it  had,  at  a 
given  time,  reached  such  a  stage  that  the  subject  of  it  was  incapable  of 
malring  a  will  or  a  contract  because  irresponsible  for  his  acts,  the  opinions 
of  his  neighbors,  if  men  of  good  common  sense,  would  be  worth  more  than 
that  of  idl  the  experts  in  the  country.  Breese,  J.,  in  Rutherford  y. 
Narris^  supreme  court  of  Illinois,  November  4, 1875,  —  reported  in  the 
Chicago  Legal  News,  December  11, 1875. 

In  the  case  referred  to,  the  opinions  of  sixty  common-sense  witnesses, 
neighbors  of  the  testator,  were  received  in  preference  to  those  of  the  ex- 
perts. Judge  Breese  remarking,  —  ^  We  feel  confident  that  we  will  be 
more  likely  to  arrive  at  a  just  estimate  of  the  mental  condition  and  busi- 
ness capacity  of  the  testator  by  relying  on  the  accordant  testimony  of  his 
life-long  acquaintances  and  ne^hbors,  with  whom  the  testator  was  in  fre- 
quent intercourse,  rather  than  from  the  testimony  of  these  medical  gentle- 
men ;  and  so  would  the  juir.**  On  such  questions  the  testimony  of  the 
expert  and  the  testimony  of  the  non-expert  would  both  be  the  best  evi- 
dence, —  that  is,  would  oe  parts  of  the  class  of  best  evidence,  within  the 
meaning  ol(  the  rule. 

Nobody  ever  supposed  that  the  rule  of  the  best  evidence  admitted  no 
opinions  of  physical  condition  except  those  of  experts,  and  confined  ex- 

Serts  to  a  description  of  those  physical  appearances  which  were  the  evi- 
ence  upon  which  they  formed  their  opimon  of  the  man's  being  well  or 
sick. 

U  the  language  of  the  rule  were  required  to  be  strictly  interpreted, 
one  expert  would  have  to  be  excluded  if  it  were  made  to  appear  that  an- 
other expert  was  better  qualified,  because  the  testimony  of  the  former 
would  not  be  the  best. 

When  the  question  is,  upon  a  poit-mortem  examination  and  a  dissec- 
tion and  chemical  analysis  of  the  stomach  and  its  contents,  whether  the 
scientific  indications  in  that  organ  were  of  the  presence  and  action  of 
arsenic  or  strychnia,  the  opinion  of  a  mere  lawyer,  farmer,  or  blacksmith 
wonld  not  be  the  best  evidence  in  any  sense,  but  would  be  good  for  noth- 
ing ;  and  as  no  one  would  think  of  asking  their  opinion  on  that  physio- 
logical and  chemical  question,  so  no  one  would  think  of  rejecting  their 
opinion,  based  on  their  own  observation  of  the  deceased  the  day  before 
his  death,  that  he  then  appeared  to  be  well  or  sick.  Suppose,  the  day 
before  or  a  week  before  death,  a  lawyer,  farmer,  and  blacksmith  saw  the 
deceased,  and  had  an  opportunity  to  see  whether  he  appeared  to  be  well 
or  sick :  suppose  the  lawyer  is  asked,  *^  Did  you  observe  any  indications 
of  his  bein^  well  or  sick  ?  "  and  the  answer  to  be,  ^*  I  observed  no  indica- 
tion of  his  being  sick ;  he  appeared  as  well  as  usual;  as  well  as  I  ever  saw 
him : "  suppose  the  farmer  is  asked,  *^  Did  you  notice  anything  unusual 
in  his  appearance  or  conduct  ?  "  and  the  answer  is,  "  No,  I  did  not : '' 
suppose  the  blacksmith  is  asked,  *^  In  your  opinion,  was  he  well  or  sick  ? '' 
and  the  answer  is,  ^^  In  my  opinion  he  was  perfectly  well ;  his  spirits, 
looks,  and  behavior  all  showed  in  my  opinion,  freedom  from  weakness 
and  pain : ''  what  legal  distinction  can  be  drawn  between  these  questions 
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and  answen,  to  make  one  competent,  and  either  of  the  others  incompe- 
tent ?  It  ia  all  opinion,  and  nothing  but  opinion,  of  the  man's  -physical 
condition  in  relation  to  health  or  disease.  Ihe  use  or  the  omission  of  the 
word  ^^  opinion,"  in  either  of  those  questions  or  answers,  does  not  aEEect 
the  character  of  the  testimony  in  the  slightest  degree.  Calling  sach  testi- 
mony ^^  opinion  "  does  not  make  it  **  opinion ; "  and  calling  it  someihii^ 
else  (as  in  Barker  v.  Oomin9  and  Nasn  v.  JSunl,  before  dted)  does  not 
make  it  something  else.  It  is  opinion,  not  because  the  word  *^  opinicm  '* 
is  used,  but  because  it  is  the  judgment  of  the  witness,  exerdsed  upon 
what  he  personally  saw  and  heard  of  the  deceased,  and  the  conclusion  of 
his  own  mind  upon  the  question  of  physical  health  or  disease,  —  a  conclu- 
sion formed  by  the  witness,  not  by  the  jury,  and  formed  upon  sights  and 
sounds  which  enabled  the  witness  to  form  an  opinion  satisfactory  to  him- 
self, although  it  is  one  which  he  might  be  unable  to  describe  to  a  jury  so 
as  to  enable  them  to  form  as  satisfactory  an  opinion  as  they  would  if  &ey 
had  seen  and  heard  what  the  witness  saw  and  heard ;  and  such  evidence 
is  more  valuable  than  the  testimony  of  experts  unacquainted  with  the 
testator.    See  Redf .  Cases  on  the  Law  of  Wills,  89. 

When  the  witness  describes  what  he  saw  and  heard,  as  well  as  he  can, 
his  description  may  (as  it  often  must)  fall  bax  short  of  being  the  best 
evidence.  State  v.  Pike,  49  N.  H.  414,  415,  423.  When  he  adds  to 
iiis  description  the  impression  made  upon  his  own  mind  by  the  things, 
appearances,  and  transactions  described,  the  jury  have  evidence  of  the 
class  called  the  best,  though  it  may  not  be  so  good  as  the  opinion  of  a 
skilful  physician.  The  rule  requiring  the  best  evidence  relates  to  its 
grade  only,  and  not  to  its  conclusiveness.  Thus,  the  evidence  of  a  by- 
stander is  competent  to  prove  where  lines  were  run  in  a  private  survey, 
though  the  surveyor  be  hving.  Richardson  v.  MxUbwm^  17  Ind.  67.  As 
the  opinion  of  one  expert  may  be  better  than  the  opinion  of  another  ex- 
pert, so  the  opinion  of  one  farmer  may  be  better  than  that  of  another 
farmer  in  relation  to  the  quality  of  a  load  of  hay ;  but,  coupled  with  such 
a  description  of  the  ha^  as  they  can  eive,  their  opinions  of  its  quality  are 
both  of  the  class  of  evidence  called  we  best,  although  the  fact  that  well- 
fed  cattle  ate  the  hay  very  greedily,  or  that  half-stcurved  cattle  would  not 
eat  it  at  all,  would  be  better  evidence  than  the  opinions  or  the  descrip- 
tions given  by  the  farmers.  The  opinion  of  one  farmer  would  not  be  ex- 
cluded because  the  opinion  of  another  was  better;  and  both  their  opin- 
ions would  not  be  excluded  because  the  opinions  of  the  cattle  would  be 
better  than  either  of  theirs. 

In  DarUnfi  v.  Weitmorelandy  52  N.  H.  401,  403,  the  defendants,  argu- 
ing that  evidence  of  Fletcher's  horse  being  frightened  was  incompetent, 
suggested  that,  ^*  at  best,  it  was  evidence  of  an  admission  or  a  dedanir 
tion,  by  Fletcher's  horse,  that  the  alleged  obstruction  looked  frightful  to 
him,  and  ....  not  even  a  declaration  under  oath  at  that."  Bat  the 
court,  holding  that  the  fright  of  Fletcher's  horse  was  as  competent  as  the 
fright  of  the  plaintiff's,  affirmed  the  doctrine  of  Whittier  v.  FrankUn^ 
46  N.  H.  23,  that  the  fnght  of  a  horse  might  be  proved  by  witnesses  tes^ 
tifying  that  he  ^^  appeared  to  be  frightened,  or  that  in  meir  opinion  he 
was  frightened,  or  (to  omit  superfluous  words,  and  speak  in  that  positive 
maimer  in  which  witnesses  would  generally  testify  on  such  a  subject)  that 
he  was  frightened."    P.  403. 
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A  non-en)ert  may  testify  that  he  thought  a  horse  ^^  was  not  then  sound : 
....  his  feet  appeared  to  have  a  disease  of  long  standing ; "  Willis 
Y.  Quitnbif^  31  N.  H.  485,  487 ;  that  a  horse  ^^  appeared  to  be  well,  and 
free  from  disease ; "  that  he  thought  '^  he  never  saw  amr  indication  of  the 
horse  being  diseased."  Spear  v.  Michardsony  34  N.  £U  428-431.  These 
two  cases  relate  to  the  physical  condition  of  a  horse.  The  same  doctrine 
is  equally  well  settled  in  relation  to  the  mental  and  moral  condition  of  a 
horse,  so  to  speak  ;  for,  in  State  v«  Avejy^  44  N.  H.  392,  393,  it  was  held, 
—Bellows,  J.,  —  that  a  non-expert  might  testify,  on  an  indictment  for 
cruelly  beating  a  horse,  that  the  horse  drove  like  a  pleasant  and  well- 
disposed  horse,  unless  when  harassed  by  the  whip ;  that,  at  the  time  of 
the  beating,  he  saw  no  vicioosness  or  obstinacy  in  the  horse,  and  that  the 
blows  apjpeared  to  affect  the  horse  in  a  particular  manner.  The  evidence 
was  opimon,  and  nothing  else ;  and  it  was  opinion  of  the  mental  and  moral 
condition  of  the  horse,  judged  of  by  the  witness  from  actions  which  it  was 
impossible  for  the  witness  to  describe  in  any  better  or  more  satisfactory 
way,  so  as  to  give  the  jury  the  best  evidence  the  nature  of  the  subject 
permitted* 

In  Whittier  v.  Franklin,  46  N.  H.  23,  an  action  for  a  defective  high- 
way, —  one  point  of  the  defence  being  that  the  plaintiff's  horse,  which  he 
was  driving  at  the  time  of  the  accident,  was  vicious  and  unsafe,  and  that 
the  plaintiff's  injuries  were  caused  by  the  vices  of  his  horse,  —  it  was  held, 
—  Bellows,  J.,  delivering  the  opinion  of  the  court,  —  that  a  non-expert 
who  witnessed  the  accident  might  testify  that  ^'he  did  not  see  any  appear- 
ance of  fright;  ^^t  the  horse  did  not  appear  to  be  frightened  in  the  least 
before  he  went  off  the  bank,  or  afterwards ;  that  he  appeared  to  be  rather 
a  sulky  dispositioned  horse  to  use."  Judge  Bellows  cites  People  v.  JEast- 
woody  14  K^  Y.  562,  where  it  was  held  that  opinions  as  to  whether  a  per- 
son is  intoxicated  may  be  received;  Milton  v.  Bowland,  11  Ala.  732  — 
opinions  as  to  the  existence  of  disease,  when  perceptible  to  the  senses ; 
Bennett  v.  JFaU,  26  Ala.  605 — opinion  that  a  slave  appeared  to  be  healthy; 
and  other  cases  in  relation  to  opinions  of  a  healt^  or  sickly  condition  of 
body.  He  also  dtes  Spear  v.  Richardson  and  Willis  v.  Quimbj/y  before 
referred  to,  as  to  opinion  of  health  of  horses*  The  very  learned  judge  says 
that  the  substance  of  the  statement  of  the  witness  is,  that  the  horse  did 
not  appear  to  be  frightened,  but  appeared  to  be  sulky ;  that,  on  such  sub- 
jects, persons  of  common  observation  may  and  do  form  opinions  that  are 
reasonably  reliable  in  courts  of  justice,  from  marks  and  peculiarities  that 
could  not  in  words  be  conveyed  to  the  minds  of  jurors,  to  enable  them  to 
make  the  just  inferences ;  that  it  is  much  like  the  testimony  that  a  horse 
appeared  weU  and  free  from  disease,  or  that  a  person  appeared  to  be 
healthy,  or  intoxicated.  P.  26.  The  evidence  was  held  admissible  as  an 
(^nion. 

What  reason  is  there  for  allowing  a  witness  to  testify  that  a  horse  ap- 
peared to  have  a  sulky  disposition,  and  not  allowing  the  same  witness  to 
testify  that  a  man  appeared  to  have  a  similar  disposition  ?  What  differ- 
ence whether  the  witness  says,  ^^  He  appeared  to  have  a  sulky  disposi- 
tion?"  or,  ^^  In  m^  opinion,  oased  upon  my  own  observation  of  him,  he 
had  a  sulky  disposition  ?  " 

A  non-expert  may  give  his  opinion  on  the  physical  health  of  a  man, 
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as  well  as  on  the  physical  health  of  a  horse —  State  v.  Snapp^  45  N.  H. 
148-150 ;  may  give  his  opinion  not  only  that  a  hoise  did  not  appear  to 
be  frightened,  but  also  uiat  a  lady  did  not  seem  to  be  frightened  or  ex- 
cited.    Taylor  y.  Railway,  48  N.  H.  804,  806,  809. 

The  opinion  of  non-experts  in  relation  to  mental  condition  is  not  limited 
to  the  question  of  a  mental  dlBtorbance  caused  by  fri^t.  In  Bradley  v. 
Salmon  Falls  Mam^faetwring  Co.  30  N.  H.  487,  491,  it  was  held  tiiat  a 
non-expert  might  testify  that  the  plaintiff  *^  seemed  satisfied  "  with  a  busi- 
ness arrangement  proposed  to  him  by  the  witness. 

In  MeKee  v.  NeUon,  4  Cow.  855,  it  was  held  that,  in  an  action  for  a 
breach  of  promise  of  marriage,  a  witness,  who  knew  the  plaintiff  and  had 
observed  her  conduct  and  deportment  towards  the  defendant,  was  per^ 
mitted  to  express  his  opinion  that  the  plaintiff  was  sincerely  attached  to 
the  defendant,  —  ^^a  &ct,"  said  Judge  Selden,  ^^  which  it  is  plain  conid 
be  proved  in  no  other  way ; "  and  this  decision  was  cited  as  undoubted 
law  by  Judge  Parker,  in  RoberUon  v.  Stark,  15  N.  H.  114^  115.  In 
MeKee  v.  NeUon,  the  court  say :  ^*  There  are  a  thousand  namelesB 
things,  indicating  the  existence  and  decree  of  the  tender  passion,  whidi 
langus^  cannot  specify,"— precisely  what  Judge  Bellows,  in  Wh&tier  v. 
Franklin,  said  of  the  frightened  mental  condition  and  sulky  die^KMition  of 
a  horse. 

Better  illustrations,  I  think,  could  not  be  had  of  the  meaning  of  the 
rule  admitting  the  best  evidence. 

A  boy  works  many  years  on  a  farm  :  and  the  question  arises.  What  was 
the  value  of  his  services  ?  Suppose  he  is  dead,  as  is  the  subject  of  in- 
quiiy  in  this  and  every  testamentary  case :  one  of  the  material  questions 
womd  be  whether  the  boy  was  bright  or  stupid,  amiable  or  morose. 
What  evidence  on  these  points  would  be  so  satisfactory  as  the  opinions  of 
the  intelligent  and  disinterested  farmers  in  the  neighborhood,  who  knew 
him  well  ?  If  there  was  a  general  concurrence  in  their  opinions,  one  way  or 
the  other,  would  it  not  be  decisive? — and,  if  there  was  not  a  concurrenoe, 
would  not  the  cross-examination  as  to  the  grounds  and  reasons  of  their 
opinions  generally  show  the  &cts  much  better  than  any  statement  of  facts 
without  opinions  ? 

What  facts  without  opinions  can  any  parent  state  as  td  his  own  diildien, 
to  give  a  stranger  any  such  tangible  and  satisfactory  information  of  their 
mental  and  moral  peculiarities  as  is  given  by  an  expression  of  his 
opinion  ? 

Of  very  many  states  of  mind,  as  we  have  already  seen,  the  ofnnions  of 
non-experts  are  competent  evidence.  What  lawyer  of  considerable  expe- 
rience or  observation,  in  the  courts  of  this  or  any  other  jurisdiction,  has 
not  heard  such  evidence  given  without  objection,  and  no  objection  made, 
because  every  lawyer  and  judge  felt  that  it  was  the  best  evidence  ? 

A  man  is  tried  for  tlie  mu^Ler  of  his  wife :  it  is  material  to  know  how 
his  mind  was  affected  when  he  was  first  informed  of  her  death.  A  wit- 
ness, who  says  he  told  the  prisoner  of  it,  is  asked  how  the  prisoner  was 
affected ;  the  answer  is,  ^^  Be  was  very  much  overcome ; ''  or,  ^*  He 
seemed  very  much  overcome ; ''  or,  ^  I  thought  he  was  deeply  affected ; " 
or,  perhaps,  ^*  The  news  did  not  disturb  him  at  all ; ''  or,  **  He  showed 
no  s^ns  of  gri^;''  or,  "I  saw  no  indications  of  sorrow;''  or,   **He 
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seemed  depressed  and  gloomy.''  Did  anybody  ever  object  to  sach  evi- 
denoe  7  and,  if  any  objection  was  ever  maae  on  the  ground  that  it  was  a 
matter  of  opinion,  was  the  objection  ever  sustained  ?  Was  such  eyidence 
eyer  excluded  here  or  anywhere  else?  Evidence  of  this  character  was 
leoeiyed  a  few  weeks  ago,  in  the  trial  of  Magoon  for  murder,  in  Rock- 
ingham County,  without  the  intimation  of  a  doubt  concerning  its  compe- 
teney ;  and  the  very  able  and  vigilant  counsel  upon  both  sides,  in  that 
cause,  knew  what  they  were  about,  and  omitted  nothing  of  their  duty  to 
the  prisoner  or  to  the  public. 

And  such  evidence  is  not  confined  to  the  various  mental  conditions  of 
health ;  it  is  also  received  in  relation  to  mental  disease.  They  who  at- 
tended the  death-bed  of  a  testator  are  called  to  testify  concerning  his 
mental  condition.  One  says :  '^  A  week  before  his  death  he  was  sick 
and  confined  to  his  bed — very  weak — not  able  to  sit  up,  but  in  other 
respects  he  appeared  as  usual."  ^^  As  usual "  means,  in  such  a  case,  sane, 
Bonnd  in  mind,  of  a  healthy  mental  condition.  **'  He  ajppeared  natural," 
18  the  univenttl  expression  of  ordinary  witnesses  testifying*  to  sanitv. 
^If  *  unnatural,'  by  its  peculiar  use  in  this  connection  (said  Judge  Doe^y 
shoold,  in  evidence,  come  to  be  synonymous  with  *  insane,'  as  ^  natural ' 
is  understood  to  be  synonymous  with  *sane,'  the  l^al  question  now  under 
consideration  would  dwindle  to  a  point  of  Hterary  taste."  State  v.  Pike^ 
49  N.  H.  at  page  427 ;  and  see  Boardman  v.  Woodman^  47  N.  H.  at 
page  146. 

But  one  witness  says :  "  He  did  not  appear  as  usual ;  he  did  not 
appear  natural."  Now  let  us  imagine  a  scene  that  might  venr  probably 
be  exhibited  in  any  court  where  the  Massachusetts  rule,  prevails :  — 

**  Very  well,"  says  a  learned  barrister,  "  very  well.  Mr.  Witness,  you 
may  say  that,  —  tmit  is  quite  regular,  — that  is  your  opinion.  Now  tell 
us  m  what  respect  he  did  not  appear  ^  as  usual,'  or  *  natural' "  ^'  Well, 
I  can't  descriro  it,  but  I  should  call  it  wandering,  delirious ;  he  was  inco- 
herent in  his  talk."  ^^  Verr  well,  Mr.  Witness,  you  acquit  yourself  like 
a  sensible  man.  Now  tell  the  jury  whether,  in  your  opinion,  he  was  then 
of  sound  mind."  *^  I  object  f "  thunders  the  learned  barrister  on  the 
other  side.  ^'  I  object  I  "  exclaims  the  opposing  junior  —  ^*  counsel  know 
better.  It  is  an  insult  and  outrage  to  put  such  a  question."  ^^  I  object ! " 
^  I  object  I "  echoes  from  every  side.  The  court*room  is  in  an  uproar. 
The  judge  has  to  exert  himself  to  restore  order  and  keep  the  peace.  The 
lawyers  on  each  side  are  all  talking  at  the  same  time  in  a  very  delirious 
and  incoherent  manner.  The  vntness  is  confounded.  The  jury  are  con- 
founded. Everybody  is  confounded,  except  those  who  understand  that 
I* incoherent  of  thought"  and  ^^ delirium,"  vulgarly  called  ^^wander- 
ing," is  not  a  state  of  mental  unsoundness,  —  is  not  mental  disease ;  and 
that  ^*as  usual,"  or  ^^  natural,"  is  not  a  condition  of  mental  health. 
Whether  it  is  sudi  condition  or  not  is  a  question  then  solemnly  debated. 
After  a  profound  discussion  by  counsel,  and  a  thorough  consideration  by 
the  judge,  he  rules  that  the  witness  may  say  tiiat  the  deceased  was  delin- 
OQs,  but  must  not  say  he  was  of  unsound  mind,  because  the  witness,  not 
being  an  expert,  is  not  qualified  to  form  an  opinion  on  the  general  ques- 
tion of  mantel  health  or  mental  disease. 

That  roling  is  made  in  Maine  (because  it  was  once  a  part  of  Massa- 
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chusetts),  in  New  Hampehire,  in  Maasachufletts,  and  in  Tezaa  (Jekrke  ▼. 
The  StaUj  13  Teixas,  568),  and  nowhere  elee  in  the  civilized  world. 

At  the  oloae  of  the  scene  which  I  have  described,  not  a  man  of  liie 
laity  goes  out  of  the  coort-room  withoat  being  disgoisted  with  this  exhi- 
bition of  the  law,  as  a  system  of  arbitrary  rules,  tfauKt,  ignoring  all  legal 
ideas,  decides  npon  a  distinction  purely  verbaL  And  why  should  not  fiie 
laymen  be  disgusted  with  the  senseless  subtlety  which  permits  one  party 
to  show  by  his  witness  that  a  testator  *^  appeared  perfectly  natural,"  and 
forbids  the  adverse  party  to  offer  the  testimony  of  another  witness  that 
*^  he  did  n't  appear  to  be  in  his  right  mind?  *' 

In  the  case  now  before  us,  the  learned  judge  and  his  associates,  to 
whom  the  trial  was  referred,  evidently  and  inevitably  experienced  great 
embarrassment  and  confusion  of  mind  in  their  effort  to  conform  to  the 
supposed  rule.     The  futility  of  their  endeavors  is  notably  apparent. 

Mr.  McAlpine  was  permitted  to  say  of  the  testator,  ^^  He  seemed  to 
be  all  broken  down  in  oody,'*  but  was  forbidden  to  say,  **  He  seemed  to 
be  all  broken  down  in  mind ;  "  and  yet,  the  same  witness  (without  vpedt- 
fication  of  mental  or  bodily  infirmity)  was  permitted  to  sav  Uiat,  between 
certain  dates,  ^^  He  had  changed  very  much ;  "  ^*  His  mind  was  such  that 
he  could  not  give  any  intelligent  answer ;  "  *^  He  did  n't  seem  to  have  any 
memory ; "  ^^  I  discovered  that  he  had  &dled ; "  '^  His  conversation  was 
childish." 

The  f oUowing  questions  were  ruled  out :  — 

First.  ^'  Being  a  brother  of  Joseph  Hardy,  from  your  observation  of 
his  appearance  and  conduct  at  the  time  you  saw  him  at  your  bouse,  in 
June,  1869,  state  whether  or  not,  in  your  opinion,  he  was  at  the  time  of 
sound  and  dispoeuig  mind  and  memory." 

Second.  ^^  Being  a  brother  of  the  testator,  from  what  you  had  observed 
as  to  his  conversation,  conduct,  and  general  dep<Mrtment  as  to  all  subjects, 
up  to  the  26tb  dav  of  July,  1870,  have  you  any  opinion  as  to  his  sanity 
at  that  date,  and  if  so,  wliat  is  it?  " 

Mr.  Hardy  was  not  allowed  to  say  that  the  testator  ^^i^peared  like  a 
failing  man  m  every  respect." 

Another  witness  was  forbidden  to  testify  diat  the  testator  ^^  appeared 
like  a  man  who  didn't  seem  to  know  what  he  was  talking  about  half  of 
the  time ;  "  but  he  was  allowed  to  state  that  ^*  he  appeared  very  weak  in 
his  mind." 

Another  non-expert  was  permitted  to  testify,  ^^  He  appeared  <diild-like, 
—  appeared  feeble  in  body  and  mind,  —  more  like  a  dnld  than  a  rational 
man ;  "  but  another  witness  was  not  allowed  to  state,  **  It  looked  to  me 
as  though  he  was  failing  in  his  business  capacity,  or  in  his  mind.'' 

And,  finally,  another  witness,  being  expressly  cautioned  and  charged  to 
beware  of  expressing  any  ^^ opinion,"  was  permitted  to  say:  ^*I  ob- 
served nothing  whatever,  in  his  conduct  or  conversation,  indicating  any 
impairment  of  any  of  his  mental  faculties." 

The  Massachusetts  rule  is,  that  non-experts'  opinion  shall  be  excluded ; 
but  the  rule  itself  does  not  exclude  them.  It  only  excludes  the  use  of 
certain  words.  It  admits  the  opinions,  and  merely  embarrasses  the  wit- 
ness and  confounds  the  jury  by  requiring  the  witness  to  express  his  opin- 
ion without  using  certain  forbidden  terms,  and  by  using  others  that  are 
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underetood  by  the  jury  and  everybody  else  to  be  precisely  BvnonymoiiB* 
A  non-ezpert,  who  has  been  watching  by  the  bedside  of  a  sick  man,  may 
say,  ^^  He  was  delirions  all  night ; "  a  farmer  may  say  that  his  neighbor  s 
boy  is  so  lacking  in  intelligence  as  to  be  ^^  below  par ;  "  anybody  may  say 
that  a  man  was  ^^  crazy  £unk ; "  that  a  testator  did  n't  seem  to  under- 
stand anything  that  was  sa\d  to  him  —  seemed  senseless,  nnnatnral,  not 
as  usual ;  or,  Siat  ^*  no  change  was  perceptible  in  his  intelligence,"  ^^  no 
inooherence  of  thooght,"  nor  anythmg  onnsual  or  singular  in  respect  to 
^*  his  mental  condition ; "  was  healthy  or  sickly  in  body  ;  but  in  giving 
his  opinions  of  mental  health  or  disease,  the  non-expert  must  not  use  the 
words  "  sane,''  "  insane,"  "  mentally  disordered,"  or  "  deranged."  So 
far  as  he  can  find  synonymes  for  these  words,  circumlocutory  but  equiva-. 
lent,  he  may  express  lus  opinion  in  them,  and  welcome  ;  but  let  him  be- 
ware <d  using  those  cabalistic  words,  on  pain  of  the  displeasure  of  those 
who  understand  that  such  terms  as  *^  deurious  "  and  ^^  idiotic  "  are  not 
expressiye  of  an  opinion  of  the  presence  and  operation  of  mental  disease. 

Whether  ^^out  of  his  head"  is  one  of  the  phrases  in  which  a  non- 
expert may  give  lus  opinion,  or  whether  it  is  one  ot  the  forbidden  cabala, 
is  a  question  concerning  which  information  is  wanting. 

The  selection  of  the  phraseology  in  which  such  an  opinion  may  be  ex- 
pressed, and  that  in  which  it  cannot  be  uttered,  depends  on  no  legal  prin- 
ciple, but  on  the  mere  whim  of  the  court.  Such  an  arbitrary  and  sense- 
less choice  or  rejection  of  terms  in  which  to  express  an  admissible  opinion 
is  mere  sheer  lofiK>machy,  a  waste  of  precious  time  given  us  for  better 
purposes,  a  verbid  quibble  unworthy  of  the  law,  and  calculated  to  bring 
it  into  contempt. 

It  would  be  superfluous  for  me  to  add  that  I  fully  concur  in  the  views 
and  opijiions  expressed  by  Judge  Doe  in  Boardman  v.  Woodman  and 
Stale  V.  PVce^  and  that  I  cordially  indorse  the  remarks  of  Jud^  Redfield 
(11  Am.  Law  Reg.,  N.  S.  269),  as  follows :  "  The  learned  judge  shows 
very  concluBively,  ooth  upon  authority  and  reason,  that  the  opinion  of 
the  unprofessional  witnesses,  in  such  a  case,  is  commonly  far  more  reli- 
able as  a  basis  of  ultimate  decision,  in  questions  of  sanity  and  mental 
capacity,  than  any  specific  facts  which  could  possibly  be  gathered  from 
the  witnesses.  We  have  said  in  our  book  on  Wills,  and  in  other  places, 
all  that  we  could  desire  to  say,  both  as  to  the  rationale  of  the  rule  and 
the  support  which  it  receives  from  authority.  The  tendency  of  the 
American  courts  in  the  last  few  years  has  been  largely  in  the  direction 
contended  for  b^  the  learned  judge;  and  there  seems  to  be  little  question 
that  it  must  ultimately  prevail  all  but  universally.  We  should  rejoice  at 
such  a  result,  as  greatly  tendine  towards  the  establishment  of  truth  with 
greater  facility  and  certainty  m  a  very  important  class  of  cases."  See 
1  Redf .  on  Wills  (4th  ed.  A.  D.  1876),  188-145,  where  many  other  cases 
than  those  hereinbefore  alluded  to  are  cited  and  commented  upon. 

Thus  supported  upon  principle  and  authority,  I  am  satisfied  that  the 
time  has  arrived  when  this  court  is  called  upon  to  declare  the  law  to  be 
in  conformity  with  the  views  I  have  expressed. 

Ladd,  J.  I  think  it  is  shown  by  proofs  which  fall  little,  if  at  all,  short 
of  demonstration,  that  the  doctrine  excluding  the  opinions  of  non-experts 
cm  the  question  of  insanity  has  grown  up  in  this  state  within  the  memory 
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of  men  now  liTing  in  the  profession ;  tliat  it  had  no  phioe  in  the  ocmiium 
law  brought  here  from  England,  nor  in  the  jarispradence  or  pradaoe  in 
this  state,  from  the  Constitution  down  to  a  eomparatiyely  recent  date; 
that  it  is  contrary  to  reason,  extremely  difficult  of  application,  and  incon- 
venient in  practice ;  that  the  great  wdeht  of  judicial  opinion  and  autlior- 
it^  outside  this  state  is  against  it ;  and  th^t,  even  if  we  look  at  the  con- 
dition of  authority  as  shown  by  the  expression  of  judicial  omnion  and 
practice  in  this  state,  the  balance  cannot  &urly  be  said  to  be  in  &Tor  of 
the  rule.  No  titles  are  to  be  disturbed  by  adopting  a  rule  more  oonflo- 
nant  with  reason,  and  which  accords  with  the  almost  universal  practioe  in 
jurisdictions  where  the  common  law  is  used  die  world  over.  I  tfa^efore 
concur  fully  with  my  brother  Foster  in  the  conclusions  at  which  he  has 
arrived. 
CusHiNG,  C.  J.,  concurred.  Case  diMchargei. 


BUFEtQMSI  GOUBT  OF  THE  UNITIID  8TATBS. 

[OoTOBKB  Tebh,  1876.] 

NEGOTIABLB  IN8TBUMBNT  SIGNED  IK  BLANK.  —  AtTTHOBITY  OF  HQLDSB 

IN  BESPECT  OF  SUCH  INSTBUMENT. 

ANGLE  V.  NOBTHWESTEBN  MUTUAL  LIFE  UTSUBANCB  COMPANT. 

• 

Where  ^f^*^  to  a  negotiable  instroment  with  blanks  unfilled  intnuts  it  to  &e  cnstodj 
of  another  for  nse,  such  negotiable  instniment  carries  on  its  face  an  imfdied  aitfhority 
to  fill  the  blanks  necessary  to  perfect  it.  The  rule  is,  that  as  between  the  hdder  to 
whom  the  instrament  is  intmsted  and  innocent  third  partieB,  the  holder  is  to  be  re- 
garded as  the  agent  of  the  party  committing  it  to  his  custody  for  the  pnxpose  of  fillisf 
the  blanks.  But  there  is  no  implied  authority  that  the  holder  may  do  anything  mare 
than^  ihe  Hanks,  Any  erasure  or  addition  amounts  to  foo^gery  and  renden  ue  in- 
strument void.  Nor  is  actual  notice  of  any  alteration  necessary  if  the  instnuneat 
shows  the  alteration  on  its  face. 

These  doctrines  are  applicable  to  an  order  for  the  delivery  of  funds  signed  hy  the  au- 
thorized officer  of  an  insurance  company  and  intrusted  to  a  sub-agent. 

Appeal  from  the  circuit  court  of  tihe  United  States  for  the  District 
of  Iowa. 

Mr.  Justice  Ouffobd  deliyered  the  opinion  of  the  court. 

Persons  dealing  with  an  agent  are  entitled  to  the  same  protecticm  as  if 
dealing  with  the  principal,  to  the  63ctent  that  the  agent  acts  within  the 
scqpe  of  his  authority. 

Pursuant  to  that  rule  it  is  settled  law  that  where  a  party  to  a  negotiable 
instrument  intrusts  it  to  anotiier  for  use  as  such,  with  blanks  not  filled 
up,  such  instrument,  so  deliyered,  carries  on  its  face  an  implied  aathority 
to  complete  the  same  by  filling  up  the  blanks ;  but  the  authority  implied 
from  the  existence  of  the  blanks,  would  not  Authorize  Ihe  person  intrusted 
with  the  instrument  to  vary  or  alter  the  material  terms  of  the  instrument 


Septembtt,  1876.]      THB  AMERICAN  LAW  TIMES  BEP0RT8.  809 

VoL  mi  Aholb  o.  NoKTHwaixnar  Mutual  Lifb  LrausAiroB  Co.  [No.  9. 

by  erasing  what  is  written  or  printed  as  part  of  the  same,  nor  to  pervert 
the  scope  and  meaning  of  the  eame  by  filhng  the  blanks  with  stipulations 
repugnant  to  what  was  plainly  and  clearly  expressed  in  the  instrument 
before  it  was  so  delivered. 

By  virtue  of  the  implied  authority,  sudi  a  depositary  may  perfect,  in 
his  oificretion,  what  is  incomplete,  by  filling  the  blanks,  but  he  may  not 
make  a  new  instrument,  by  erasing  what  is  written  or  printed,  nor  by 
filling  the  blanks  with  stipuiatipns  repugnant  to  the  plainly  expressed  in- 
tention of  the  same,  as  shown  by  its  written  or  printed  tenns.  Q-oodman 
V.  SimoTuU,  20  How,  861 ;  Bank  v.  Need,  22  lb.  108. 

Much  reference  to  the  pleadings  will  be  unnecessary,  as  the  questions 
presented  for  decision  arise  chiefly  out  of  the  facts  deducible  from  the 
proofs  exhibited  in  the  record.  Suffice  it  to  say,  in  that  regard,  that  the 
suit  was  instituted  by  the  complainant  to  procure  a  decree  tibat  the  bond 
and  montage,  and  mo  two  fire  insurance  policies  described  in  the  bill  of 
complaint,  were  delivered  and  assigned  to  the  respondents  without  consid- 
eration, and  to  obtain  a  decree  setting  aside  said  bond  and  mortgage  and 
for  a  return  of  said  policies,  the  same  having  been  delivered  to  me  re- 
spondents as  additional  security  for  a  loan  of  ten  thousand  dollars,  the 
proceeds  of  which  never  came  to  the  hands  of  the  complidnant ;  and  he 
charges  that  the  proceeds  of  the  loan  were  never  forwarded  to  him  by  his 
authority  ;  that  if  the  insurance  company  ever  paid  the  same  in  current 
funds  to  the  person  through  whom  the  loan  was  negotiated,  upon  any 
order  signed  oy  him,  as  pretended  by  the  respondents,  the  order  was 
forged  by  the  parW  who  presented  it  or  by  some  person  interested,  to 
cheat  ana  defraud  the  complainant  out  of  the  money. 

Service  was  made  and  the  corporation  respondents  appeared  and  filed 
an  answer,  in  which  they  allege  that  the  bond,  mortgage,  and  fire  policies 
were  duly  delivered  to  the  company  by  the  agent  of  the  complainant,  and 
they  deny  that  the  order  for  the  payment  of  the  proceeds  of  the  loan  was 
forced,  and  aver  that  they  made  the  payment  to  tJbe  person  who  presented 
it,  in  good  faith.  Proou  were  taken,  and  the  court,  having  heard  the 
parties,  entered  a  decree  dismissing  the  bill  of  complaint,  and  the  com- 
plainant appealed  to  this  court. 

Sufficient  appears  to  show  that  the  respondents  are  a  corporation  created 
by  the  laws  of  Wisconsin,  and  that  they  were  doins  a  life  insurance  busi- 
ness throughout  the  Northwestern  States,  and  it  dlao  appeared  that  they 
were  accustomed  to  loan  money  on  real  estate  securities.  Agents  were 
appointed  by  the  respondents  in  the  difiEerent  states,  whose  duty  it  was 
to  solicit  applications  for  policies  and  to  transact  other  matters  connected 
with  their  insurance  business. 

State  agents  were  appointed  by  the  company,  but  it  is  conceded  that 
they  in  turn  appointed  sub-agents  to  perform  m&  same  duties,  and  it  ap- 
pears that  the  commissions  for  all  sucn  services  were  paid  by  the  company 
to  the  state  agents. 

Applications  for  loans  of  money  were  frequently  made  to  the  company 
through  the  state  agents,  and  it  appears  that  such  agents  of  the  company 
were  furnished  wim  blank  forms  for  such  applications  and  for  the  ap- 
praisement of  real  estate  intended  as  security  for  such  loans.  When  an 
application  for  a  loan  was  made  the  blank  forms  were  filled  up  by  the  agent. 
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and  it  was  the  business  of  the  borrower  to  famish  abstracts  of  the  title 
of  the  real  estate  offered  as  security,  all  of  which  were  transmitted  by 
the  agent  to  the  home  office  for  examination,  and  if  approved,  the  coarse 
of  business  was  that  the  bond  and  mortgage  were  prepared  and  for- 
warded to  the  agent  to  be  deliyered  to  the  applicant  for  execution  and 
return. 

Of  coarse  the  applicant  might  still  refuse  to  execute  the  bond  and  mort- 
gage, but  if  he  was  satisfied  with  the  terms  of  the  instruments,  and  com- 
pleted the  same,  they  were  giyen  back  to  the  agent  and  were  by  him 
returned  to  the  company,  and  it  seems  that  the  money  loaned  was  usually 
transmitted  to  the  applicant  by  means  of  a  draft  payable  to  the  order  of 
the  borrower,  or,  in  certain  cases,  the  money  was  paid  by  the  company 
at  the  home  office,  pursuant  to  the  written  order  of  the  borrower,  evidenced 
by  a  receipt  on  the  back  of  the  order  by  the  person  in  whose  favor  it  was 
drawn,  ouch  papers  from  the  home  office  to  the  borrower  and  from  the 
borrower  to  the  company,  it  is  conceded,  are  usually  mailed  to  the  state 
agent,  and  that  they  pass  through  his  office ;  but  it  is  insisted  by  the  re- 
spondents that  he  has  no  interest  in  the  business,  and  that  he  receives  no 
compensation  from  the  company  for  his  services. 

Sub-agents,  it  is  conceded,  were  employed  by  the  agents  appointed  by 
the  company,  and  it  appears  that  I.  T.  Martin,  during  the  winter  and 
spring  of  1871,  was  a  regular  agent  of  the  company,  appointed  for  the 
State  of  Iowa,  and  that  he  emjuoyed  one  C.  W.  Copelaiid  as  sub-agent, 
to  solicit  applications  for  life  insurance,  and  that  Copeland  claimed  to  be 
the  agent  of  the  company  to  effect  loans  in  their  behalf  on  security  of  real 
estate,  and  that  he  represented  to  the  complainant  that  he,  the  sub-agent, 
could  procure  for  the  complainant  a  loan  from  the  company  of  ten  tiiou- 
sand  dollars  on  such  security. 

Both  the  complainant  and  Copeland  then  resided  at  Cedar  Rapids, 
and  it  was  at  that  place,  and  about  that  time,  that  the  former  was  intro- 
duced to  the  latter,  and  it  appears  that  Copeland  was,  at  that  time,  can- 
vassing for  the  company,  to  procure  customers  to  take  policies  in  the  com- 
pany, and  to  induce  persons  to  take  loans  from  the  conmany  on  security  of 
real  estate.  About  the  same  time  Copeland  published  a  card  in  one  or 
more  of  the  local  newspapers,  representing  that  he  was  the  agent  of  die 
company,  and  it  appears  that  he  exhibited  to  the  complainant  pamphlets, 
circulars,  and  other  documents  of  the  kind  prepared  and  distributed  by 
the  state  agents,  as  the  means  of  extending  the  business  of  the  company, 
and  that  notice  was  published  by  the  same  party,  in  one  or  more  of  the 
local  journals,  in  which  he  is  described  as  the  agent  of  the  insurance 
company. 

Evidence  entirely  satisfactory  was  introduced,  showing  that  it  was 
during  that  period  that  the  complainant  commenced  negotiations  with 
Copeland  to  obtain  for  him  a  loan  from  the  company  for  the  sum  of 
ten  thousand  dollars,  to  be  secured  by  bond,  and  mortgage  of  real  estate. 
Conversation  ensued  between  them,  and  the  evidence  shows  that  Cope- 
land told  the  complainant  that  he  was  going  to  quit  preaching,  and  that 
he  had  made  arrangements  to  act  as  attorney  for  tiie  said  insurance  com- 
pany;  that  he  had  already  secured  a  loan  for  one  person ;  and  that,  being 
an  intimate  friend  of  the  general  agent,  he  could  get  the  money  whenever 
he  recommended  a  loan. 
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Blank  forms  were  requisite,  and  it  appears  that  Copeland  iamished  the 
complainant  with  a  printed  blank  form  of  an  application  for  a  loan,  and 
that  he  requested  the  complainant  merely  to  insert  the  description  of  the 
property  to  be  offered  as  security  and  his  valuation  of  the  same,  stating 
that  he,  the  agent,  would  fill  the  other  blanks  and  send  the  application 
forward.  Accordingly  the  complainant  inserted  the  description  of  the 
properW,  giving  his  valuation  of  the  same  in  figures,  and  also  gave  the 
name  of  his  wife,  and  the  date  of  the  instrument,  and  his  own  name  and 
place  of  residence.  Incomplete  though  the  instrument  was,  yet  the  wit- 
ness states  that  he  delivered  it  to  Copeland,  and  that  he,  the  witness,  never 
saw  it  afterwards  until  he  ^ave  his  deposition  in  the  case,  and  that  the 
indorsements  on  the  back  of  the  instrument  were  not  there  when  it  left 
his  possession. 

Due  notice  was  received  by  the  complainant,  from  the  president  of  the 
company,  that  his  application  for  the  loan  was  accepted,  and  he  was  also 
informed,  in  the  same  communication,  that  abstracts  of  the  title  of  the 
property  and  certain  certificates  were  required  to  show  that  the  property 
was  free  of  incumbrances  and  liens,  and  that  when  the  same  were  received, 
if  found  to  be  correct,  tiiat  their  attorney  would  prepare  the  bond  and 
mortgage  and  forward  the  same  to  him  for  execution. 

Such  abstracts  and  certificates  were  procured  by  the  complainant,  at 
the  instance  of  Copeland,  and  they  were  delivered  by  the  complainant  to 
him  at  his  request,  and  it  appears  that  Copeland  presented  to  the  com- 
plainant the  bond  and  mortgage,  ready  for  his  signature,  he  having  pro- 
cured the  signature  of  the  complainant's  wife  to  the  mortgage  before  tibe 
instruments  were  exhibited  to  the  complainant  for  execution.  They  were 
signed  by  the  complainant  at  his  house,  no  one  being  present  except  his 
wife  and  Copeland,  and  the  complainant  testifies  that  he  then  and  there 
delivered  the  same  to  Copeland,  together  with  two  fire  policies  of  insur- 
ance, in  order  that  the  fire  policies  might  be  indorsed  by  the  agent  of  the 
companies  issuing  the  same,  in  a  way  to  make  the  loss,  if  any,  payable 
to  tiie  corporation  respondents.  Decisive*  proof  that  Copeland  received 
the  bond  and  mortgage  for  record  and  transmission  is  also  exhibited  by 
the  receipt  which  he  gave  in  behalf  of  the  company  and  which  he  signed 
as  agent. 

Throughout  the  whole  transaction  the  negotiations  with  the  complain- 
ant were  conducted  by  Copeland,  and  the  evidence  shows  beyond  doubt 
that  all  the  instruments  and  documents  which  were  delivered  by  the  com- 
plainant to  Copeland  were  by  him  delivered  or  transmitted  to  the  state 
agent  of  the  company,  and  tnat  they  were  all  forwarded  by  the  latter  to 
the  company  at  their  home  office,  where  the  officers  of  the  company  trans- 
act all  their  business. 

Such  applications  for  loans  are  usually  made  direct  to  the  executive 
committee,  and  are  required  to  be  signed  by  the  party  desiring  the  loan, 
and  when  the  loan  papers  have  been  perfected  the  company  pay  to  the 
owner  directly,  either  in  checks  or  drafts  to  his  order ^  unless  the  borrower, 
by  vmtten  request  or  order,  may  have  otherwise  directed ;  but  the  presi- 
dent, in  his  testimony,  admits  that  the  state  agent  sometimes  forwards 
applications  to  the  executive  committee  for  parties  residing  in  the  state, 
and  that  the  home  office  does  advise  such  parties,  through  him,  of  the 
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action  of  the  company  in  respect  to  such  applications.  Cases  of  the  kind, 
therefore,  it  may  be  assumed,  had  occurred  before,  where  the  business 
was  transacted  through  the  state  agent ;  but  if  not,  still  it  is  proved  beyond 
all  doubt  that  all  the  n^otiations  with  the  complainant  were  conducted 
by  the  sub-agent,  and  that  all  the  propositions  to  and  from  the  company 
in  respect  to  the  loan  in  question  were  transmitted  to  the  company  through 
the  same  state  agent. 

Satisfactory  abstracts  and  certificates  haying  been  forwarded,  and  the 
due  execution  and  delivery  of  the  bond  and  mortgage  having  been  pro- 
cured, nothing  remained  to  be  done  to  enable  Copeland  to  carry  his  fraud- 
ulent scheme  into  effect,  except  to  get  an  order  for  the  money  in  such  a 
form  that  he  could  convert  the  fund  to  his  own  use,  without  danger  of 
immediate  exposure  and  detection.  Antecedent  conversations  between 
the  parties  made  it  known  to  him  that  the  complainant  expected  to  re- 
ceive the  proceeds  in  drafts  payable  to  his  own  order,  it  appearing  that 
the  complainant  had  told  him  that  he  wanted  the  amount  in  two  drafts, 
one  for  six  thousand  dollars  and  the  other  for  four  thousand  dollars,  each 
payable  to  his  own  order.  Apprised  of  what  the  complainant  desired, 
he  doubtless  thought  it  prudent  to  seem  to  conform  to  his  expressed  urish. 
Circumstances  occasioned  some  delay,  but  Copeland  finally  informed  the 
complainant  that  the  papers  had  gone  forward,  and  stated  that  notice 
that  the  papers  were  satisfactory  might  come  any  day,  and  su^ested  that 
the  complamant  might  as  well  sign  the  blank  order  for  the  money,  adding 
that  ho  would  ^^  fill  it  out,*'  and  the  witness  testifies  that  he  looked  at  the 
blank,  and  seeing  that  it  contained  the  words  ^^  in  drafts  to  the  order  of,'' 
he  put  his  signature  to  it  and  placed  it  in  the  drawer  of  Copeland,  and 
went  home. 

Taken  as  a  whole  the  evidence  satisfies  the  court,  beyond  all  doubt, 
that  the  blank  form  which  the  complainant  signed  was  without  date,  ex- 
cept the  year,  which  was  in  printea  figures ;  that  it  contained  no  direc- 
tion except  the  printed  word  ^^  To,"  followed  by  a  blank  ;  that  it  did  not 
contain  the  name  of  any  payee  nor  anything  upon  the  subject,  except  the 
printed  words  ^^  Pay  to,"  followed  by  a  blank  ;  that  it  did  not  specify  any 
amount,  nor  contain  anything  upon  the  subject,  except  the  printed  word 
^^  dollars,"  preceded  by  a  blank  ;  that  it  did  not  specify  for  what  the  pay- 
ment was  to  be  made,  nor  did  it  contain  anything  upon  the  subject,  ex- 
cept the  printed  words  ^^  on  account  of,"  followed  oy  a  blank  ;  and  that  it 
contained  nothing  in  respect  to  the  medium  of  payment,  except  the  printed 
words  "  in  drafts  to  the  order  of,"  the  word  "  of  "  immediately  preceding 
the  name  of  the  plaintiff,  H.  6.  Angle,  and  so  close  to  the  first  initial  of 
the  signature  as  to  leave  no  blank  bBtween  the  erased  sentence  and  the 
name  of  the  complainant. 

Subsequent  to  the  time  when  the  blank  form  was  signed  by  the  com- 
plainant and  was  left  in  the  drawer  of  Copeland,  the  printed  words 
'^  drafts  to  the  order  of,"  just  preceding  the  signature  of  the  complain- 
ant, were  erased,  evidently  with  pen  and  ink,  and  the  words  ^^  current 
funds  "  were  inserted  in  writing  between  the  printed  word  "  in  "  and  the 
word  "  drafts,"  which  is  the  fost  word  of  the  sentence  "  drafts  to  the 
order  of,"  the  effect  of  which  was  to  authorize  the  company  to  pay  the 
proceeds  of  the  loan  ^^  in  current  funds,"  instead  of  ^^  drafts  to  the  order 
of  "  the  signer  of  the  blank  form. 
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Armed  with  that  instrument,  the  blanks  having  been  filled  and  the 
words  ^^  current  funds  "  having  been  inserted,  in  lieu  of  the  words  ^^  drafts 
to  the  order  of/*  which  were  erased,  Copeland  went  to  the  home  office 
and  obtained  the  whole  proceeds  of  the  loan,  and  absconded  with  the 
whole  amount. 

Full  power  to  receive  the  proceeds  of  the  loan  would  have  been  con- 
ferred upon  the  person  who  presented  it,  even  if  the  holder  of  the  blank 
form  haa  done  nothing  more  than  to  fill  the  blanks,  contained  in  the  in- 
complete instrument ;  but  it  is  quite  obvious  that  if  he  had  merely  filled 
the  blanks  of  the  instrument,  the  company  would  have  been  obliged  to 
make  the  payment  *^  in  drafts  to  the  order  of  "  the  complainant,  which,  it 
is  easy  to  see,  would  have  defeated  the  fraudulent  intent  of  the  party  who 
presented  it  for  payment,  as  the  drafts,  if  payable  to  the  order  of  the  com- 
plainant, could  not  be  by  that  party  converted  into  current  funds.  Had 
he  merely  filled  the  blanks,  the  body  of  the  completed  instrument  would 
have  read  as  follows,  to  wit :  ^'  Pay  to  [the  person  named]  ten  thousand 
dollars,  on  account  of  bond  and  mortgage,  in  drafts  to  the  order  of  H.  6. 
Angle."  Evidently  such  an  instrument  would  not  have  answered  the  pur- 
pose of  the  holder  of  the  blank  form,  if  he  intended  to  betray  his  trust, 
and  to  convert  the  proceeds  of  the  loan  to  his  own  use,  without  the  con- 
sent of  the  lawful  owner  of  the  fund. 

Blanks  necessary  to  complete  the  instrument  and  render  it  operative, 
it  may  be  admitted,  might  be  filled  by  the  holder  of  the  instrument,  but 
it  is  clear  that  it  was  not  possible,  witibin  the  meaning  of  that  rule,  to  give 
the  instrument  such  a  form  as  would  make  it  answer  the  supposed  fraud- 
ulent intent,  without  doing  violence  to  the  scope  and  design  of  the  blank 
form,  as  evidenced  by  the  printed  terms  it  contained,  which,  as  outlines, 
plainly  indicate  that  the  signer  required  that  the  payment  of  the  proceeds 
of  the  loan  should  be  made  in  drafts  to  his  own  order.  Manifest  as  that 
indication  was,  and  as  it  would  be  even  to  the  casual  reader,  it  became 
necessary,  in  order  to  make  the  completed  instrument  answer  the  fraudu- 
lent intent  of  the  holder,  to  change  the  scope  and  design  of  the  same, 
which  he  effectually  accomplished  by  erasing  the  printed  words  **•  drafts 
to  the  order  of,''  wmch  immediately  preceded  the  name  of  the  signer,  as 
before  explained,  and  by  inserting  the  words  ^^  current  funds  "  between 
the  erased  word  ^^  drafts  "  and  the  word  ^'  in,"  between  which  and  the 
erased  word  ^*  drafts  "  there  was  a  short  blank,  scarcely  sufficient  to  ad- 
mit the  written  words  *^  current  funds,"  as  will  be  seen  by  reference  to 
the  instrument  actually  presented  to  the  company,  which  was  sent  up 
with  the  transcript  as  an  original  paper. 

Compare  the  altered  instrument  with  what  it  would  have  been  if  noth- 
ing had  been  done  to  it  except  to  fill  the  blanks,  and  the  criminal  char- 
acter of  the  act  is  manifest.  By  the  erasure  and  insertion  of  the  words 
^  current  funds  "  it  was  made  to  read  as  follows :  **  Pay  to  [the  person 
named]  ten  thousand  dollars,  on  account  of  bond  and  mort^agCf  in  cur- 
rent funds." 

Such  an  alteration,  it  is  insisted  by  the  complainant,  is  not  and  can- 
not be  justified  by  any  implication  which  arises  from  the  existence  of 
blanks  in  the  instrument,  inasmuch  as  the  alteration  consists  both  of  the 
erasure  of  material  words  and  the  insertion  of  other  material  words  in 
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lieu  of  those  eraeed,  which  change  the  scope  and  legal  efEect  of  the  instra- 
ment  from  what  it  would  have  oeen  if  the  blanks  had  been  filled  withoat 
any  such  erasure  and  insertion. 

Complainant  concedes  that  blanks  in  such  an  instaunent  maybe  filled 
by  the  person  to  whom  it  is  intrusted  for  use,  but  he  contends  that  the 
said  alterations  made  in  the  instrument  in  this  case  were  a  forgery,  which 
renders  the  completed  instrument  void,  and  the  oourt  here  ooneun  in  tbat 
proposition. 

Negotiable  instruments  are  frequently  deUyered  for  use,  with  blanks 
not  fiBed,  and  in  respect  to  such  instruments,  it  is  held  that  where  a  party 
to  such  an  instrument  intrusts  it  to  the  custody  of  another  toir  use,  mtii 
bl^iks  not  filled  up,  whether  it  be  to  acoonunodate  the  person  to  whom  it 
was  intrusted,  or  to  be  used  for  the  benefit  of  the  signer  of  the  same,  such 
negotiable  instrument  carries  on  ito  boe  an  impUed  aath<mty  to  fiU  up 
the  blanks  necessary  to  perfect  the  same ;  and  the  rule  is  that,  as  be- 
tween such  party  and  innocent  third  parties,  the  person  to  whom  the  in- 
strument was  so  intrusted  must  be  deemed  the  s^ent  of  the  party  who 
committed  the  instrument  to  his  custody,  in  filling  the  blanks  necessary 
to  perfect  the  instrument.  Violet  v.  Pattan^  5  Cran.  142 ;  Itussell  y. 
Langstaffe,  2  Doug.  614 ;  GoUU  y.  Mnmet^  1  H.  Bla(^.  813  ;  Montague 
y.  Perkins,  22  Eng.  L.  &  Eq.  616. 

Quesi^ions  of  the  kind  most  frequently  arise  in  respect  to  negotiable  in- 
struments, but  the  court  here  is  of  the  opinion  that  tiie  same  rule  is  prop- 
erly applicable  to  the  case  before  the  court.  Authority  to  act  for  another 
may  be  express,  or  it  may,  in  certain  cases,  be  implied,  but  an  implied 
authority  has  its  limitations  as  well  as  that  which  is  express.  Examples 
to  proye  that  proposition  exist  eyery where,  but  it  would  be  difficult  to 
giye  one  more  apposite  and  striking  than  the  one  presented  by  the  case 
in  decision,  where  the  authority  to  fill  blanks  is  implied  from  tibeir  exist- 
ence in  an  instrument  intrusted  to  another  for  use.  1  GreenL  £y.  (^12th 
ed.)  sec.  667. 

Beyond  all  doubt  such  a  party  may  fill  eyery  blank  which  it  is  neces- 
sary should  be  filled  to  perfect  the  instrument  and  render  it  operatiye 
within  its  scope  and  design,  if  the  terms  or  words  of  the  instrument  suffi- 
ciently indicate  what  that  scope  and  design  are.  Gases  arise,  it  must  be 
conceded,  where  a  party  signs  his  name  to  a  blank  paper  and  intrusts  tiie 
paper  containing  his  signature  to  another  for  use;  but  it  is  suffident  to  say 
upon  the  subject,  that  the  case  before  the  court  is  not  of  that  character. 
Instead  of  that  the  blank  form  signed  by  the  complainant  contained  terms 
clearly  indicating  that  the  money  was  to  be  paid  on  account  of  ^^  the  bond 
and  mortgage,"  and  that  the  signer  of  the  blank  form  required  the  pay- 
ment to  he  made  *^  in  drafts  to  the  order  of  "  the  signer  of  the  same,  and 
it  was  no  more  competent  for  the  person  to  whom  it  was  intrusted,  in 
that  state  of  the  case,  to  erase  the  words  ^^  drafts  to  the  order  of,"  and  to 
insert  in  the  short  blank  preceding  that  sentence  the  words  ^*  current 
funds,"  than  it  would  haye  been  for  that  person  to  haye  prepared  and  ex- 
ecuted a  new  instrument  in  the  name  of  the  signer,  requesting  the  com- 
pany to  pay  the  proceeds  to  the  order  of  the  holder  of  the  blank  form. 

Argument  is  scarcely  necessary  to  support  that  proposition,  as  it  is  self- 
eyident  that  the  erasure  of  the  words  ^^  drafts  to  the  order  of  "  changed 
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the  manifest  scape  and  design  of  the  incomplete  instrnment ;  and  it  is 
equally  dear  that  the  words  ^^  current  fonds,"  which  were  inserted,  are 
utterly  repugnant  to  the  printed  terms  ^^  drafts  to  the  order  of,"  which 
were  erased  hy  black  lines.     Bank  v.  DauglaSy  81  Conn.  180. 

Properly  applied  that  case  is  decisive  of  the  present  case.  It  appears 
that  the  defendant  in  that  case  put  his  name  upon  an  inchoate  bill  of  ex- 
change, drawn  and  signed  by  the  maker,  on  a  certain  firm,  blanks  being 
left  for  the  date,  amount,  time  of  payment,  and  the  name  of  the  payee, 
and  that  the  defendant  delivered  the  paper,  thus  indorsed,  to  the  maker 
of  the  same,  who  struck  out  the  name  of  the  place  where  it  was  made,  and 
the  name  of  the  firm  on  which  it  was  drawn,  and  filled  out  the  instru- 
ment so  as  to  make  it  a  promissory  note  for  three  thousand  five  hundred 
dollars  payable  to  the  order  of  another  party.  Upon  these  facts  the  court 
held  that  an  inference  arose,  which  in  favor  of  a  bond  fide  holder  of  the 
paper  was  irresistible,  that  the  person  to  whom  the  paper  was  intrusted 
was  authorized,  by  filling  the  existing  blanks,  to  complete  the  instrument 
and  to  fill  the  blanks,  so  as  to  bind  the  defendant  as  indorser  of  a  bill  of 
exchange,  drawn  by  him  on  the  firm  therein  named,  for  any  sum,  payable 
at  any  time  and  place.  But,  say  the  court,  no  inference  or  presumption 
of  audiority  can  arise  that  he  might  turn  the  bill  drawn  on  one  firm  into 
a  bill  drawn  on  another,  or  to  turn  it  into  a  promissory  note.  Neither 
dictum  nor  decision,  say  the  court,  has  been  cited  to  warrant  such  a  claim, 
and  they  add  that  they  suppose  that  none  such  can  be  found.  Suit  in 
that  case  was  brought  by  the  bank,  claiming  to  be  an  innocent  holder  ; 
but  the  court  held  that,  notwithstanding  the  erasures,  unmistakable  evi- 
dence of  the  original  character  of  the  instrument  remained,  and  that  the 
eyidence  was  amply  sufficient  to  excite  distrust  and  make  it  the  duty  of 
any  one  to  whom  tne  paper  was  offered  to  inquire  when  and  by  what  au- 
thority such  erasures  and  alterations  had  been  made.  Q-ardner  v.  WaUh^ 
32  Eng.  L.  &  Eq.  162. 

Where  blanks  exist  in  negotiable  securities,  delivered  to  another  for 
use,  the  custody  of  the  paper,  under  such  circumstances,  gives  the  custo- 
dian the  right  to  fill  the  blanks,  but  it  does  not  confer  auuiority  to  make 
any  addition  to  the  terms  of  the  note ;  and  if  any  such,  of  a  material 
character,  are  made  by  such  a  party,  without  the  consent  of  the  party 
from  whom  the  paper  was  received,  it  will  avoid  the  note,  even  in  the 
hands  of  an  innocent  holder.     Ivory  v.  JiEchael^  8S  Missouri,  400. 

Proof  was  given  in  that  case  that  the  parties  had  for  many  years  been 
in  the  habit  of  indorsing  for  each  other,  that  the  defendant  indorsed  the 
note,  which  was  in  blank,  as  to  the  time  of  payment,  and  was  payable 
without  defalcation  or  discount.  Before  using  it  the  other  party  filled 
the  blank  with  thirty  days,  and  added  after  the  word  discount,  '^  bearing 
ten  per  cent,  after  maturity."  Attempt  was  made  in  argument  to  sus- 
tain the  right  to  make  the  addition  to  the  note,  because  it  was  delivered 
before  the  blank  was  filled,  but  the  court  held  that  the  insertion  of  the 
words,  ^^  bearing  ten  per  cent,  after  maturity,"  was  not  the  filling  of  a 
blank,  and  that  it  rendered  the  note  invalid.  Wood  v.  Steele^  6  Wall. 
80. 

Persons  intrusted  with  negotiable  securities  for  use  by  the  parties  to 
it  may,  if  it  contains  blanks,  fill  tiie  same ;  but  Mr.  Parsons,  though  he 
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admits  that  rule  to  its  fullest  extent,  adds,  that  if  one  materially  changes 
words  which  are  printed  or  written,  the  note  by  such  change  would  be 
rendered  invalid  ;  and  certainly  it  must  be  so  if  the  change  substantially 
varies  the  scope  of  the  instrument,  to  the  prejudice  of  the  party  from 
whom  it  was  obtained*    2  Pars,  on  Bills  &  Notes,  566. 

Suppose  that  is  so,  still  it  is  insisted  by  the  respondents  that  the  rule 
is  not  applicable  in  tiiis  case,  because  they  had  not  notice  of  the  defect  in 
the  blank  order ;  but  the  court  here  is  entirely  of  a  different  opinion. 
Even  the  holders  of  negotiable  securities,  taken  in  the  usual  course  of 
business,  before  the  securities  fall  due,  are  held  chargeable  with  notice, 
where  the  marks  on  the  instrument  are  of  a  character  to  apprise  one  to 
whom  the  same  is  offered  of  the  alleged  defect.  Ooodman  v.  Simandt^ 
20  How.  365. 

When  it  is  proposed  to  impeach  the  title  of  a  holder  for  value,  by 
proof  of  any  facts  and  circumstances  outside  of  the  written  instrument 
itself,  it  is  a  very  different  matter.  He  is  then  to  be  affected,  if  at  all, 
by  what  has  occurred  between  other  parties ;  and  he  may  well  daim  an 
exemption  from  any  consequences  flowing  from  their  acts,  unless  it  be  first 
shown  that  he  had  knowledge  of  such  facts  and  circumstances  at  the  time 
the  transfer  was  made.  These  principles  are  of  universal  application  ;  but 
where  a  person  takes  a  negotiaole  security  which,  upon  the  face  of  it,  is 
dishonored,  he  cannot,  says  Taney,  Ch.  J.,  be  alloweii  to  claim  the  priv- 
ileges which  belong  to  a  Ixmd  fide  holder.  AiidTew9  v.  Pond^  13  Pet. 
65. 

If  he  chooses  to  receive  it  under  such  circumstances,  he  takes  it  with  all 
the  infirmities  belonging  to  it,  and  is  in  no  better  condition  than  the  per- 
son from  whom  he  received  it ;  and  the  same  doctrine  was  enforced  and 
applied  in  a  subsequent  case,  where,  in  speaking  of  a  promissory  note  so 
marked  as  to  show  for  whose  benefit  it  was  to  be  discounted,  the  court 
held  that  all  those  dealing  in  paper  ^^  with  such  marks  on  its  &ce  most  be 

f  resumed  to  have  knowledge  of  what  it  imported."  Fowler  v.  BrerMy^ 
4  Pet.  318 1  Browne  v.  Dam9,  3  Term,  80. 
Actual  notice  in  such  a  case  is  not  required,  even  in  suits  founded  upon 
negotiable  securities,  where  the  evidence  of  its  infirmity  consists  of  mat- 
ters apparent  on  its  face ;  nor  is  any  different  or  stricter  rule  applicable 
in  cases  like  the  present,  it  appearing  that  the  printed  words,  though 
erased,  so  as  to  be  inoperative,  were  still  entirely  legible,  even  to  the 
casual  reader,  and  that  the  words  ^^  current  funds  "  inserted  before  the 
erased  word  ^^  drafts  "  were  plainly  repugnant  to  the  erased  words  ^^  drafts 
to  the  order  of,"  which  followed  them  in  the  same  connection. 

Constructive  notice  in  such  cases  is  held  sufficient,  upon  the  ground 
that  when  a  party  is  about  to  perform  an  act  which  he  has  reason  to  be- 
lieve may  affect  the  rights  of  third  persons,  an  inquiry  as  to  the  facts  is 
a  moral  duty  and  diligence  an  act  of  justice.  Whatever  fairly  puts  a 
party  upon  inquirv  in  such  a  case  is  sufficient  notice  in  equity,  where  the 
means  of  knowledge  are  at  hand ;  and  if  the  party,  under  such  drcum- 
stanoes,  omits  to  inquire  and  proceeds  to  do  the  act,  he  does  so  at  his  peril, 
as  he  is  then  chargeable  with  all  the  facts  which  by  a  proper  inquiry  he 
might  have  ascertained.  Hawley  v.  Oramer^  4  Cow.  712 ;  HiU  v.  Simp- 
$on,  7  Vee.  Jr.  170 ;  Kennedy  v.  Green,  8  Myl.  &  K.  722 ;  Booth  v. 
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Bamum^  9  Conn.  286 ;  Pitney  v.  Leonard^  1  Paige,  461 ;  Pringle  v. 
PAt«ip#,  5  Sand.  157- 

Aathorities  to  show  that  the  material  alteration  of  a  written  instrament 
renders  it  void  are  unnecessary,  as  it  is  a  principle  of  universal  applica- 
tion. 

Decree  reversed  and  the  cause  remanded,  with  direction  to  enter  a  de- 
cree in  favor  of  the  complainant. 


sufbemb  court  of  the  united  states. 

[October  Terk,  1875.] 

gonsltrunonal  i4aw.  —  regulation  of  commeeoe.  —  taxation  of 

passengers  by  state. 

CHY  LUNG  V.  FREEMAN  et  al. 

1.  The  statute  of  California  which  is  the  subject  of  consideration  in  this  case  does  not 
require  a  bond  for  every  passenger,  or  commutation  in  money,  as  the  statutes  of  New 
York  and  Louisiana  do,  but  only  for  certain  enumerated  classes,  among  which  are 
'^  lewd  and  debauched  women."  But  the  features  of  the  statute  are  such  as  to  show 
very  clearly  that  the  purpose  is  to  extort  money  from  a  large  class  of  passengers,  or  to 
prevent  their  immigration  to  California  altogether. 

2.  The  statute  also  operates  directly  on  the  passenger,  for,  unless  the  master  or  owner 
of  the  vessel  gives  an  onerous  bond  for  the  future  protection  of  the  state  against  the 
support  ol  the  passenger,  or  pays  such  sum  as  the  commissioner  of  immigration 
chooses  to  exact,  he  is  not  permitted  to  land  from  the  vessel. 

8.  The  powers  which  the  commissioner  is  authorized  to  exercise  under  this  statute  are 
such  as  to  brinz  the  United  States  into  conflict  with  foreign  nations,  and  which  can 
only  belone  to  me  federal  government 

4.  If  the  right  of  the  states  to  pass  statutes  to  protect  themselves  in  resard  to  the  crim- 
inal, the  pauper,  and  the  diseased  foreigner  landing  within  their  borders  exists  at  all, 
it  is  limited  to  such  laws  as  are  absolutely  necessary  for  that  purpose;  and  this  mere 
police  regulation  cannot  extend  so  far  as  to  prevent  or  obstruct  other  classes  of  per- 
sons from  the  right  to  hold  personal  and  commercial  intercourse  with  the  people  of  the 
United  States. 

5.  The  statute  of  California  in  this  respect  extends  far  beyond  the  necessity  in  which 
the  right  is  founded,  if  it  exists  at  all,  and  invades  the  right  of  Congress  to  regulate 
commerce  with  foreign  nations,  and  is,  therefore,  void. 

In  error  to  the  supreme  court  of  the  State  of  Oalifomia. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

While  this  case  presents  for  our  consideration  the  same  class  of  state 
statutes  considered  in  the  cases  just  disposed  of,  it  differs  from  them  in 
two  very  important  points. 

These  are,  first :  the  plaintiff  in  error  was  a  passenger  on  a  vessel  from 
China,  being  a  subject  of  the  Emperor  of  Ghma,  and  is  held  a  prisoner 
because  the  owner  or  master  of  the  vessel  who  brought  her  over  refused 
to  give  a  bond  in  the  sum  of  five  hundred  dollars  in  gold,  conditioned  to 
indemnify  all  the  counties,  towns,  and  cities  of  California  against  liability 
for  her  support  or  maintenance  for  two  years. 
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Secondly,  the  statute  of  California,  unlike  thoee  of  New  York  and 
Louisiana,  does  not  require  a  bond  for  all  passengers  landing  from  a  for- 
eign country,  but  only  for  classes  of  passengers  spedficaUy  described, 
among  which  are  ^^  lewd  and  debauched  women,"  to  which  chus  it  is 
alleged  plaintifiE  belongs. 

Ilie  plaintiff,  with  some  twenty  other  women,  on  the  arrival  of  the 
steamer  Japan  from  China,  was  singled  out  by  the  commissioner  of  immi- 
gration, an  o£Gicer  of  the  State  of  California,  as  belonging  to  that  dasB, 
and  the  master  of  the  vessel  required  to  give  the  bond  prescribed  by  law 
before  he  permitted  them  to  land.  This  he  refused  to  do,  and  detained 
them  on  board.  They  sued  out  a  writ  of  habeas  eorpu9^  which,  by  regular 
proceedings,  resulted  in  their  committal,  by  order  of  the  supreme  court  of 
the  state,  to  the  custody  of  the  sheriff  of  the  county  and  city  of  San 
Francisco,  to  await  the  return  of  the  Japan,  which  had  left  the  port  pend- 
ing the  progress  of  the  case,  — the  order  being  to  renoiand  them  to  that 
vessel  on  her  return,  to  be  removed  from  the  state. 

All  of  plaintiff's  companions  were  released  from  the  custody  of  the 
sheriff  on  a  writ  of  habeoB  corpus  issued  by  Mr.  Justice  Field  of  this 
court.  But  plaintiff,  by  a  writ  of  error,  brings  the  judgment  of  the  su- 
preme court  of  California  to  this  court,  as  we  suppose,  for  the  purpose  of 
testing  the  constitutionality  of  the  act  under  which  she  is  held  a  prisoner. 
We  regret  very  much,  that  while  the  attorney  general  of  the  United 
States  has  deemed  the  matter  of  such  importance  as  to  aigue  it  in  per- 
son, there  has  been  no  argument  in  behalf  of  the  State  of  California, 
the  commissioner  of  immigration,  or  the  sheriff  of  San  Francisco,  in 
support  of  the  authority  by  which  plaintiff  is  held  a  prisoner,  nor  have 
we  been  furnished  even  with  a  brief  in  support  of  the  statute  of  that 
state. 

It  is  a  most  extraordinary  statute.  It  provides  that  the  commissioner 
of  immigration  is  ^^  to  satisfy  himself  whether  or  not  any  passenger  who 
shall  arrive  in  the  state  by  vessels  from  any  foreign  port  or  place  (who  is 
not  a  citizen  of  the  United  States)  is  lunatic,  id&otio,  deaf,  dumb,  blind, 
crippled,  or  infirm,  and  is  not  accompanied  bv  rehitives  who  are  able  to 
support  him,  or  is  likely  to  become  a  public  cnarge,  or  has  been  a  pauper 
in  any  other  country,  or  is  from  sickness  or  disease,  existing  either  at  the 
time  of  sailing  from  the  port  of  departure  or  at  the  time  of  his  arrival 
in  the  state,  a  public  charge,  or  likely  soon  to  become  so,  (nt  is  a  con- 
victed criminal,  or  a  lewd  or  debauched  woman ; "  and  no  such  person 
shall  be  permitted  to  land  from  the  vessel,  unless  the  master  or  owner 
or  consignee  shall  give  a  separate  bond  in  each  case,  conditioned  to  save 
harmless  every  county,  city,  and  town  of  the  state  against  any  expense 
incurred  for  the  relief,  support,  or  care  of  such  person,  for  two  years 
thereafter. 

The  commissioner  is  authorized  to  charge  the  sum  of  seventy-five  cents 
for  every  examination  of  a  passenger  made  by  him,  which  sum  he  may 
collect  of  the  master,  owner,  or  consignee,  or  of  the  vessel  by  attachment. 
The  bonds  are  to  be  prepared  by  the  commissioner,  and  two  sureties  ar^ 
required  to  each  bond,  and  for  preparing  the  bond  the  commissioner  is 
allowed  to  charge  and  collect  a  fee  of  three  dollars,  and  for  each  oath  ad- 
ministered to  a  surety,  concerning  his  sufficiency  as  suqh,  he  may  charge 
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one  dollar.  It  is  expressly  provided  that  there  shall  be  a  separate  bond 
for  each  passenger,  that  there  shall  be  two  sureties  on  each  bond,  and  that 
the  same  sureties  must  not  be  on  more  than  one  bond,  and  they  must,  in 
all  cases  be  residents  of  the  state. 

If  the  ship-master  or  owner  prefers,  he  may  commute  for  these  bonds 
by  paying  such  a  sum  of  money  as  the  commissioner  may  in  each  case 
think  proper  to  exact,  and  after  retaining  twenty  per  cent,  of  the  commu- 
tation money  for  his  services,  the  commissioner  is  required  once  a  month 
to  deposit  the  balance  with  the  treasurer  of  the  state.  See  chapter  I. 
article  YU.  of  the  Political  Code  of  California,  as  modified  by  section  70 
of  the  amendments  of  1873-4. 

It  is  hardly  possible  to  conceive  a  statute  more  skilfully  framed  to 
place  in  the  hands  of  a  single  man  the  power  to  prevent  entirely  veflbek 
engaged  in  a  foreign  trade,  say  with  China,  from  carrying  passengers,  or 
to  compel  them  to  submit  to  systematic  extortion  of  the  grossest  tind. 

The  commiBsioner  has  but  to  go  aboard  a  vessel  filled  with  passengers 
ignorant  of  oui^  language  and  our  laws,  and  without  trial  or  hearing  or 
evidence,  but  from  tne  external  appearance  of  persons  with  whose  former 
habits  he  is  unfiuniliar,  he  points  with  his  finger  to  twenty,  as  in  this 
case,  or  a  hundred  if  he  chooses,  and  says  to  the  master :  These  are  idiots, 
these  are  paupers,  these  are  convicted  criminals,  and  these  are  lewd 
women,  and  these  others  are  debauched  women.  I  have  here  an  hun- 
dred blank  forms  of  bonds,  printed.  I  require  you  to  fill  me  up  and  sign 
each  of  these  for  f500  in  gold,  and  that  you  furnish  me  two  hundred 
different  men,  residents  of  ybis  state,  and  of  sufficient  means,  as  sureties 
on  these  bonds.  I  charge  you  five  dollars  in  each  case  for  preparing  the 
bond  and  swearing  your  sureties,  and  I  charge  you  seventy-five  cents  each 
for  examining  these  passengers,  and  all  otners  you  have  on  board.  If 
you  don*t  do  this  you  are  forbidden  to  land  your  passengers  under  a  heavy 
penalty. 

But  I  have  the  power  to  commute  with  you  for  all  this  for  any  sum  I 
may  choose  to  take  in  cash.  I  am  open  to  an  offer,  but  you  must  remem- 
ber that  twenty  per  cent,  of  all  I  can  get  out  of  you  ^oes  into  my  own 
pocket,  and  the  remainder  into  the  treasury  of  Cam omia. 

If,  as  we  have  endeavored  to  show  in  the  opinion  in  the  preceding  cases, 
we  are  at  liberty  to  look  to  the  effect  of  a  statute  for  the  test  of  its  con- 
stitutionality, the  argument  need  go  no  further. 

But  we  have  thus  far  only  considered  the  effect  of  the  statute  on  the 
owner  of  the  vessel. 

As  regards  the  passenffers,  section  2968  declares  that  consuls,  minis- 
ters, agents,  or  other  p&lic  functionaries  of  any  foreign  government, 
arriving  in  this  state  in  their  official  eapudty^  are  exempt  from  the  pro- 
visions of  this  chapter. 

All  other  passengers  are  subject  to  the  order  of  the  commissioner  of 
immigration. 

Individual  foreigners,  however  distinguished  at  home  for  their  social, 
their  literary,  or  their  political  character,  are  helpless  in  the  presence  of 
this  potent  commissioner.  Such  a  person  may  offer  to  furnish  any  amount 
of  surety  on  his  own  bond,  or  deposit  any  sum  of  money,  but  the  law 
of  CaUfomia  takes  no  note  of  him.    It  is  the  master,  owner,  or  consignee 
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of  the  vessel  alone  whose  bond  can  be  accepted.  And  so  a  silly,  an  obsti- 
nate, or  a  wicked  commissioner,  may  bring  disgrace  upon  the  whole  coun- 
try, the  enmity  of  a  powerful  nation,  or  the  loss  of  an  equally  powerful 
fnend. 

While  the  occarrence  of  the  hypothetical  case  just  stated  may  be 
highly  improbable,  we  venture  the  assertion  that  if  citizens  of  oar  own 
government  were  treated  by  any  foreign  nation  as  subjects  of  the  Emperor 
of  China  have  been  actually  treated  under  this  law,  no  administration 
could  withstand  the  call  for  a  demand  on  such  government  for  redress. 

Or«  if  this  plaintiff  and  her  twenty  companions  had  been  subjects  of 
the  Queen  of  Great  Britain,  can  any  one  doubt  that  this  matter  would 
have  been  the  subject  of  international  inquiry,  if  not  of  a  direct  claim 
forVedress  ?  Upon  whom  would  such  a  claim  be  made  ?  Not  upon  the 
State  of  California,  for  by  our  Constitution  she  can  hold  no  exterior  rela- 
tions with  other  nations.  It  would  be  made  upon  the  government  of  the 
United  States.  If  that  government  should  get  into  a  difficulty  which 
would  lead  to  war,  or  to  suspension  of  intercourse,  would  California  alone 
suffer,  or  all  the  Union?  If  we  should  conclude  that  a  pecuniary  in- 
demnity was  proper  as  a  satisfaction  for  the  injury,  would  California  pay 
it,  or  the  federsJ  government?  If  that  government  has  forbidden  the 
states  to  hold  negotiations  with  any  foreign  nations,  or  to  declare  war, 
and  has  taken  the  whole  subject  of  these  relations  upon  herself,  has  the 
Constitution,  which  provides  for  this,  done  so  foolish  a  thing  as  to  leave 
it  in  the  power  of  the  states  to  pass  laws  whose  enforcement  renders  the 
general  government  liable  to  just  reclamations  which  it  must  answer, 
while  it  does  not  prohibit  to  the  states  the  acts  for  which  it  is  held  respon- 
sible ? 

The  Constitution  of  the  United  States  is  no  Vuch  instrument.  The 
passage  of  laws  which  concern  the  admission  of  citizens  and  subjects  of 
foreign  nations  to  our  shores  belongs  to  Congress  and  not  to  the  states. 
It  has  the  power  to  regulate  commerce  with  foreign  nations  ;  the  respon- 
sibility for  the  character  of  those  regulations  and  the  manner  of  ^eir 
execution  belongs  solely  to  the  national  government.  If  it  be  otherwise, 
a  single  state  can  at  her  pleasure  embroil  us  in  disastrous  quarrels  with 
other  nations. 

We  are  not  called  upon  by  this  statute  to  decide  for  or  against  the 
right  of  a  state,  in  the  absence  of  legislation  by  Congress,  to  protect  her- 
self by  necessary  and  proper  laws  against  paui)er8  and  convicted  cnmmals 
from  abroad,  nor  to  lay  down  the  definite  limit  of  such  right,  if  it  exist. 
Such  a  right  can  only  arise  from  a  vital  necessity  for  its  exercise,  and 
cannot  be  carried  beyond  the  scope  of  that  necessity.  When  a  state  stat- 
ute, limited  to  provisions  necessary  and  appropriate  to  that  object  alone, 
shall  in  a  proper  controversy  come  before  us,  it  will  be  time  enough  to 
decide  that  question.  The  statute  of  California  goes  so  far  beyond  what 
is  necessary  or  even  appropriate  for  this  purpose,  as  to  be  wholly  without 
any  sound  definition  of  the  right  under  which  it  is  supposed  to  be  justi- 
fied. Its  manifest  purpose,  as  we  have  already  said,  is  not  to  obtain  in- 
demnity, but  money. 

The  amount  to  be  taken  is  left  in  every  case  to  the  discretion  of  an 
officer,  whose  cupidity  is  stimulated  by  a  reward  of  one  fifth  of  all  he  can 
obtain. 
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The  money  when  paid  does  not  go  to  any  fond  for  the  benefit  of  immi- 
grants, but  is  paid  into  the  genem  treaswry  of  the  state  and  devoted  to 
die  use  of  all  her  indigent  citizens.  The  blind,  or  the  deaf,  or  the  dumb 
passenger  is  subject  to  contribution,  whether  he  be  a  rich  man  or  a  pau- 
per. The  patriot  seeking  our  shores,  after  an  unsuccessful  stru^le 
against  despotism  in  Europe  or  Asia,  m^  be  kept  out  because  there  his 
resistance  has  been  adjudged  a  crime.  The  woman  whose  error  has  been 
repaired  by  a  happy  marriage  and  numerous  children,  and  whose  loving 
husband  brings  her  with  his  wealth  to  a  new  home,  may  be  told  she  must 
pav  a  round  sum  before  she  can  land,  because  it  is  alleged  that  she  was 
debandied  by  her  husband  before  marriage.'  Whether  a  young  woman's 
manners  are  such  as  to  justify  the  commissioner  in  calling  her  lewd  may 
be  made  to  depend  on  the  sum  she  will  pay  for  the  privuege  of  landing 
in  San  Francisco. 

It  is  idle  to  pursue  the  criticism^  In  any  view  which  we  can  take  of 
this  statute  it  is  in  conflict  with  the  Constitution  of  the  United  States, 
and,  therefore,  void. 

The  judgment  of  the  supreme  court  of  Galifomia  is  reversed,  and  the 
case  remanded  to  that  court  with  directions  to  make  an  order  discharging 
the  prisoner  from  custody. 


supreme  coubt  of  michiqan. 
[April,  1876.] 

PHOTOGRAPHIC  COPIES  AS  BYIDBNCE.  —  EYIDENCB  IN  THB    JURY 

ROOM.  —  juror's  oath. 

IN  THE  MATTER  OF  THE  WiLL  OF  ALFRED  FOSTER. 

Photographic  copies  of  mannscript  are  only  secondary  eridence  like  any  copies,  and  it 
is  not  error  to  exclude  them  from  the  consideration  of  the  jury,  where  the  original  is 
at  hand. 

Generally  speakinz,  it  is  not  error  to  refuse  to  require  a  jury,  when  they  do  not  ask  for 
it,  to  take  to  their  jury-room  a  will  that  is  in  suit  before  them,  for  the  purpose  of 
comparing  the  body  of  the  docxmient  with  the  signature,  to  see  if  it  is  not  vitiated  by 
forgery.  Such  comparison  would  involve  matters  of  opinion,  and  would  put  individ- 
ual jozymen  in  the  position  of  expert  witnesses  to  hanawriting,  and  that,  too,  in  the 
jury-room,  whereas  all  evidence  must  be  given  in  open  court. 

A  juror  violates  his  oath  in  coming  to  an  opinion  on  statements  of  fact,  not  in  evidence, 
but  made  to  him  by  his  fellow-juror  in  the  jury-room. 

Campbell,  J.,  deliyered  the  opmion  of  the  court. 

Upon  the  appeUate  probate  proceedinss  in  the  drcait  court  of  Oakland 
County,  certain  ruling  were  made  on  the  trial  which  are  brought  up  by 
writ  of  error  in  the  bill  of  exceptions.  All  relate  to  questions  connected 
with  the  eyidence  used  on  the  hearing. 

The  propounders  of  the  will  proved  its  execution  by  the  two  subscrib- 
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ing  witneases  whose  testimony  was  direct  and  positive  to  all  the  requisitefl 
of  a  valid  will. 

Upon  opening  their  proo&  the  contestants  proposed  to  furnish  the  joij 
with  photographic  copies  of  the  will,  which  the  court  declined  to  per- 
mit. 

A  witness  named  Toms  who  was  called  to  testify  concemii^  Foster's 
handwriting,  having  produced  a  note  and  mortgage  which  he  asserted  to 
nave  been  signed  by  Foster,  the  court  refused,  upon  application,  to  allow 
these  papers  to  be  used  before  the  jury  for  purposes  of  comparison. 

A  second  application  was  refused,  which  proposed  to  give  the  jury  pho- 
tographic copies  for  purposes  of  comparison. 

Permission  to  have  the  jury  take  the  original  will  to  their  room  to  com- 
pare its  body  with  the  signature  was  also  refused,  no  application  having 
been  made  by  the  jury,  and  the  opposite  counsel  not  assenting  unless  the 
jury  desired  to  see  it. 

These  were  the  bases  of  the  assignments  of  error. 

If  the  court  had  permitted  photographic  copies  of  the  will  to  be  given 
to  the  jury,  with  such  precautions  as  to  secure  their  identity  and  correct- 
ness, it  might  not  perhaps  have  been  error.  Nevertheless  it  is  not  always 
true  that  every  photographic  copy  would  be  safe  on  any  inquiry  requiring 
minute  accuracy.  Few  copies  can  be  so  satis&ctory  as  a  good  photograph. 
But  all  artists  are  not  competent  to  make  such  pictures  on  a  large  scale, 
and  all  photographs  are  not  absolutely  faithful  resemblances.  It  is  quite 
possible  to  tamper  with  them,  and  an  impression  which  is  at  all  blurred 
would  be  yery  apt  to  mislead  on  questions  of  handwriting,  where  forgery 
is  claimed.  Whether  it  would  or  would  not  be  permissible  to  allow  such 
documents  to  be  used,  their  use  can-  never  be  compulsory.  The  original, 
and  not  the  copy,  is  what  the  jury  must  act  upon,  and  no  device  can  prop- 
erly be  allowed  to  supersede  it.  Copies  of  any  kind  are  merely  secondary 
evidence,  and  in  this  case  they  were  intended  to  be  used  as  equivalent  to 
primary  evidence  in  determining  the  genuineness  of  the  primary  document 
That,  and  that  only  was  in  controversy,  and  was  in  court  to  be  shown  to 
the  jury.  However  fortunate  it  may  be  that  copies  can  now  be  produced 
which  will  closely  resemble  originals,  it  would  be  an  unauthorized  assump- 
tion to  hold  that  courts  should  be  compelled  to  receive  additional  and 
supplementary  proofa  which  were  neither  necessary  nor  admissible  be- 
fore, and  which  are  at  best  merely  convenient  aidis  to  enable  jniies  to 
dispense  with  the  use  of  the  primary  evidence.  Their  rejection  left  the 
only  paper  before  the  jury  with  which  they  were  at  all  concerned,  and 
it  was  not  error.  The  same  remark  will  apply  concerning  the  use  of 
such  copies  during  the  examination  of  witnesses  and  tiie  argument  of 
counsel. 

The  refusal  to  require  the  original  will  to  be  taken  to  the  jury-room, 
when  the  jury  had  not  desired  it,  was  not  contrary  to  law  or  practice.  It 
has  even  been  questioned  whether  it  could  properly  be  allowea  at  all ;  but 
this  seems  to  be  rather  disfavored  than  absolutely  erroneous.  Much  may 
be  said  on  both  sides  of  such  a  question.  But  the  purpose  avowed  in 
this  cause  of  having  the  jury  use  the  document  to  look  for  resemblances 
between  the  bodv  and  the  signature,  for  the  purpose  of  inferring  forgery, 
indicates  some  danger  in  permitting  it.     When  a  juror  is  to  give  testi- 
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mony  he  must  do  it  in  open  court.  Tet  practically  this  jury-room  inquest 
would  inTolve  the  expressions  of  opinions  belcmging  somewhat  to  the  do- 
main of  expert  evidence,  and  having  the  force  of  facts,  when  if  it  were 
assumed  the  lury  was  competent  to  settle  such  matters  by  their  own  skill, 
it  might  not  be  competent  to  examine  witnesses  upon  it  at  all.  Nothing 
can  be  more  dangerous  than  to  allow  the  suspicions  and  surmises  of  men 
whose  opinions  could  not  often  be  received  as  witnesses,  to  fix  the  rights 
of  parties  by  their  fanciful  notions  of  resemblances  or  differences.  In 
this  country  most  jurors  are  not  iUiterate,  but  it  would  be  very  strange  if 
the  average  members  of  juries  could  be  regarded  as  qualified  to  mrm 
safe  opinions  on  an  inspection  of  papers  upon  nice  points  of  identity  in 
banclwriting,  especially  when  the  whole  case  may  depend  upon  their  cor- 
rectness. Juries  can  undoubtedly,  and  must  use  their  judgment  more  or 
less  concerning  documents  laid  before  them,  and  have  it  in  their  power 
to  rely  on  their  own  views  very  much  if  they  see  fit.  But  the  law  pre- 
sumes they  will  act  on  testimony  chiefly,  if  not  entirely,  and  it  would  not 
be  proper  to  assume  that  they  all  have  equsJ  knowlec^  or  skill  in  such 
inquiries,  or  that  when  they  consult  together  the  opinions  of  one  would  not 
have  more  influence  than  those  of  another,  when  the  opinions  operate  as 
facts  in  tiie  cause.  If  a  verdict  were  formed  on  statements  of  ordinary 
facts  by  one  juror  to  his  fellows  it  would  be  a  violation  of  their  oaths. 
When  opinions  are  such  as  to  stand  in  the  same  light,  the  result  cannot 
be  much  less  dangerous.  No  harm  can  usually  result  from  the  possession 
of  documents  in  the  jury-room,  because  they  seldom  call  for  examinations 
of  their  genuineness,  and  are  usually  only  important  for  their  contents. 
When  their  genuineness  is  in  controversy,  and  that  is  to  be  judged  by 
resemblances  and  peculiarities  on  which  witnesses  have  been  examined  as 
experts,  their  inspection  alone  may  become  one  of  the  means  of  evidence 
requiring  skill  to  deduce  its  results. 

Every  one  knows  how  very  unsafe  it  is  to  rely  upon  any  one's  opinions 
concerning  the  niceties  of  penmanship.  The  introduction  of  professional 
experts  has  only  added  to  the  mischief  instead  of  palliating  it,  and  the  re- 
suits  of  litigation  have  shown  that  these  are  often  the  merest  pretenders 
to  knowledge,  whose  notions  are  pure  speculation.  Opinions  are  necessa- 
rily receiv^,  and  may  be  valuable,  but  at  best  this  kind  of  testimony  is 
a  necessary  evil.  Those  who  have  had  personal  acquaintance  with  the 
handwriting  of  a  person  are  not  always  reliable  in  their  views ;  and  single 
signatures,  apart  from  some  known  surroundings,  are  not  always  recognized 
by  the  one  who  made  them.  Every  degree  of  r^noval  beyond  personal 
knowledge  into  the  domain  of  what  is  sometimes  called,  with  great  liber- 
ality, scientific  opinion,  is  a  step  towards  greater  uncertainty,  and  the 
science  whidi  is  so  generally  diffused  is  of  very  moderate  value.  Subject 
to  cross-examination  it  may  be  reduced  to  the  minimum  of  danger.  In  a 
jury-room,  without  any  check  or  corrective,  it  would  be  very  dangerous 
indeed. 

The  question  of  allowing  papers  not  otherwise  in  the  case  to  be  received 
and  proved  for  purposes  of  comparison  was  disposed  of  in  Vinton  y.  Peck^ 
14  Mich.  287,  and  we  have  seen  no  reason  to  change  our  opinion.  In  the 
cases  of  the  Tracy  ^  Fitzwater  Peerages^  in  10  Clark  &  Finnelly,  154  and 
192,  this  subject  was  discussed  somewhat,  and  the  danger  of  allowing  tes- 
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timony  of  handwriting  from  studies  made  expressly  for  the  occasion  in& 
forcibly  expressed.  Mr.  Best  regards  it  as  absolately  incompetent,  and  it 
has  been  so  ri^urded  in  some  instances  by  the  courts.  Best  on  lie  Stir- 
ling Peerage  Ua»e  was  a  remarkable  illustration  of  its  quality.  Evidence, 
286.  Such  testimony  is  ijsually  not  only  obtained  for  the  occasion,  but 
obtained  under  bias.  It  was  held  in  Vinton  v.  Peck  that  such  testimony 
might  be  based  on  papers  in  the  cause,  although  its  value  may  not  be  very 
great.  But  when  to  the  danger  of  hasty,  and  perhaps  biased  opinions  is 
added  the  disputed  genuineness  of  paper  produced,  and  the  difficulty  of 
producing  all  that  might  be  of  use  for  comparison  on  both  sides,  we  cannot 
but  think  the  risk  is  too  great  to  justify  the  reception  of  such  means  of 
proof.  The  fact  that  an  English  statute  has  allowed  the  reception  of 
documents  satisfactory  to  the  court  is  not  an  argument  to  which  we  can 
yield  our  own  judgment.  Some  of  the  ablest  judges  in  England,  ^o 
were  not  in  the  least  backward  in  l^;al  reform,  have  always  rc^garded  the 
old  rule  as  rather  over-liberal  than  overnstrict.  What  influences  may 
have  induced  Parliament  to  change  the  rule  we  do  not  know,  but  it  cer- 
tainly was  not  the  opinion  of  those  judges  whose  views  have  been  most 
respected. 

We  think  there  is  no  error  in  the  record,  and  the  judgment  muKt  h 
affirmed  with  costs. 


SUPREME  CX>nBT  OF  OHIO. 

(To  appear  in  27  Ohio  St.) 

GBDflNAL  liAW.  —  HOMICIDB.  —  SELF-DEFENCE.  —  REPUTATION.  —  AS- 

8AX7LT  AND  BATTEBY. 

MARTS  V.  THE  STATE. 

1.  On  the  trial  of  an  indictment  for  murder,  the  prisoner  may,  for  the  purpose  of  show- 
ing that  the  homicide  was  justifiable  on  the  ground  of  self-defence,  prove  that  the  de- 
ceased was  a  person  of  violent,  vicious,  and  dangerous  character,  and  that  that  character 
was  known  to  the  prisoner  at  the  time  of  the  rencontre  between  them. 

2.  Homicide  is  justifiable  on  the  ground  of  self-defence,  where  the  slajer,  in  the  carefol 
and  proper  use  of  his  faculties,  bond  fide  believes,  and  has  reasonable  ground  to  believe, 
that  ne  is  in  imminent  danger  of  death  or  great  bodilj  harm,  and  that  his  only  means 
of  escape  from  such  danger  will  be  by  taking  the  life  of  his  assailant,  although,  in /ad, 
he  is  mistaken  as  to  the  existence  or  imminence  of  the  danser. 

S.  Where  the  plaintiff  examines  a  witness  in  chief,  who  merely  testifies  to  matters  which 
are  not  controyerted  by  the  defendant  or  his  witnesses,  and  after  the  close  of  defend- 
ant's testimony  the  same  witness,  upon  being  recalled  by  the  plaintiff  as  a  rebutting 
witness,  contradicts  the  testimony  of  the  defendant  and  his  witnesses,  the  defendant 
has  a  right  then  to  prove  the  bad  reputation  of  the  witness  for  truth  and  veracity. 

4.  On  the  trial  of  an  indictment  for  murder  it  is  competent  for  the  jury,  where  the 
evidence  justifies  it,  to  find  the  defendant  guilty  of  an  assault  and  batteiy  only,  and  it 
is  error  to  the  prejudice  of  the  defendant  to  instruct  the  jury  otherwise. 

Error  to  the  common  pleas  of  Logan  County. 

Marts  was  tried  at  the  November  term,  1874,  on  an  indictment  for  mor- 
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der,  and  was  conyicted  of  manslaughter  and  sentenced  to  the  penitentiary. 
The  only  defence  set  up  on  the  trial  was,  that  the  homicide  was  justifiable 
under  the  law  of  self-defence.  The  evidence  tended  to  show  tiiat  death 
was  caused  by  a  stone  thrown  from  the  hand  of  the  prisoner ;  and  there 
was  also  evidence  tending  to  show  that  at  the  time  the  stone  was  thrown 
the  deceased  was  armed  with  a  pistol,  and  in  the  act  of  drawing  the  same, 
threatening  that  he  would  ^^  fix  "  the  prisoner.  The  evidence  also  showed 
that  the  deceased  had  previously  threatened  the  prisoner's  life,  and  that 
the  prisoner  had  knowledge  of  that  fact.  For  the  purpose  of  further 
showing  the  imminence  of  prisoner's  danger,  and  that  his  act  was  justifi- 
able on  the  ground  of  self-defence,  his  counsel  offered  to  prove  that  the 
deceased  was  a  man  of  violent,  vicious,  and  dangerous  character,  and  that 
the  prisoner,  at  the  time  of  the  rencontre,  had  knowledge  of  the  fact. 
This  evidence  the  court  rejected,  and  the  prisoner's  counsel  excepted  to 
the  ruling  of  the  court. 

The  record  also  shows  that,  after  the  defence  had  closed  its  testimony, 
the  state  recalled  one  of  its  witnesses,  who  had  been  examined  in  chief, 
but  who  had  testified  to  nothing  that  was  disputed  or  denied  by  the 
prisoner  or  his  witnesses,  and  by  this  witness  contradicted  material  parts 
of  the  testimony  of  the  prisoner  and  his  witnesses.  The  prisoner's  coun- 
sel thereupon  offered  testimony  to  prove  the  bad  character  of  the  witness 
for  truth  and  veracity.  But  the  court  rejected  the  evidence,  on  the  ground 
that  it  came  too  late.  This  ruling  of  the  court  was  also  excepted  to  by 
the  counsel  for  the  prisoner. 

After  the  evidence  had  dosed,  the  prisoner's  counsel  asked  the  court  to 
instruct  the  jury  as  follows :  — 

^^  If  Marts  procured  the  stone  he  threw  only  for  purposes  of  lawful 
self-defence,  and  if  Brooks  was  armed  with  a  deadly  weapon  and  was 
turning  to  attack  him,  and  if  an  attempt  to  flee  by  Marts  would  endanger 
his  life,  and  he  believed  and  knew  all  this  in  good  faith,  and  if  Marts 
threw  the  stone  in  good  faith,  believing  it  was  the  only  mode  by  which  he 
could  avoid  great  bodily  harm,  then  his  act  was  not  unlawful,  and  he 
could  not  be  convicted  of  manslaughter." 

The  court  refused  so  to  charge,  but  did  charge  as  follows  :  — 

^^  If  you  are  satisfied,  from  the  testimony,  that  the  defendant  had  good 
cause  to  fear  death  or  great  bodily  harm  from  the  deceased,  and  the  dan- 
ger was  imminent,  —  so  much  so  that  retreat  would  increase  the  danger,  — 
this  act  would  be  excusable*  You  will  look  to  the  evidence,  and  see 
whether  there  was  danger.  The  palpable  fact  must  exist  that  there  was 
danger ;  and  the  fact  that  the  defendant  believed  he  was  in  danger  of 
great  bodily  harm  will  not  excuse  him,  unless  in  fact  he  was  in  danger  of 
such  bodily  harm." 

The  prisoner's  counsel  also  asked  the  court  to  instruct  the  jury,  that  if 
in  their  opinion  the  evidence  warranted  it,  they  might  bring  in  a  verdict 
for  assault  and  battery  oyly.  The  court  refused  to  give  this  instruction, 
and  said  to  the  jury  that  if  they  failed  to  find  the  prisoner  guilty  of  mur- 
der or  manslaughter,  they  should  return  a  verdict  of  not  guilty  generally. 

In  these  several  rulings  of  the  court,  and  in  others  which  need  not  be 
specified,  it  is  now  claimed  that  the  court  erred. 

William  Lawrence  ^  Joseph  H.  Lawrence^  for  the  plaintiffs  in  error. 
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I.  If  Marts  threw  the  stone  against  his  assailant,  then  armed  with  a  deadly 
weapon,  in  good  faith  belieying  it  was  the  only  mode  by  which  he  could 
avoid  great  bodily  harm,  his  act  was  not  unlawful  and  the  court  erred  in 
refusing  to  so  charge.  Stewart  t.  State^  1  Ohio  St.  72 ;  2  Moak's  Eng- 
lish Rep.  168. 

1  Bishop  Criminal  Law  (5th  ed.),  sec.  803,  collects  the  authorities :  Way- 
land  Moral  Science,  81 ;  Beg.  v.  Tkurbom^  1  Den.  C.  C.  887  ;  1  Alison 
Crim.  Law,  565  ;  1  Hume  Crim.  Law  (2d  ed.),  449 ;  MelhnaldCB  ease^  1 
Brown,  288 ;  The  State  v.  ScoU,  4  Ired.  409 ;  Rex  v.  Scully y  1  Car.  &  P. 
819;  State  y.  Field,  14  Maine,  244;  Gramgery.  State,  5Terg.  459; 
State  V.  Euthetford,  1  Hawks,  457  ;  State  v.  Roan,  2  Dev.  58 ;  Bex  y. 
HoUoway,  5  Car.  &  P.  524 ;  1  East  P.  C.  278-277 ;  1  Hale  P.  0.  42; 
Broom  Leg.  Max.  (2d  ed.)  200,  201 ;  1  Gab.  Crim.  Law,  18  ;  Olwer  y. 
State,  17  Ala.  587;  United  Stolen  v.  Wiltberger,  8  Wash.  C.  C.  515; 
State  V.  Shippev,  10  Minn.  228;  State  v.  O'Connor,  81  Mo,  889;  Yatei 
y.  People,  82  IS  •  R.  509 ;  Smoltz  y.  CommonweeiUh,  8  Bush,  82 ;  I%ham 
y.  State,  88  Ala.  218.  Contra,  majority  of  the  court  in  People  y.  Shorter, 
4  Barb.  460.  And  see  McDaniel  y.  State,  8  Sm.  Sa  M.  401 ;  Fahneniock 
y.  State,  28  Ind.  281 ;  State  y.  Butherford,  1  Hawks,  457 ;  State  y  Scott, 
4  Ired.  409  ;  United  States  y.  Wiltberger,  8  Wash.  C.  C.  615  ;  Shorter  v. 
People,  2  Comst  198 ;  People  y.  Shorter,  4  Barb.  460  ;  Oliver  y.  State, 
17  Ala.  587 ;  Carroll  y.  StaU,  28  Ala.  28 ;  People  y.  Sullivan,  3  Sdd. 
896 ;  Monroe  y.  State,  5  Qa.  85.  See  Qrainger  y.  State,  5  Teig.  459 ; 
State  y.  Clements,  82  Maine,  279 ;  StaU  y.  Harris,  1  Jones  N.  C.  190 ;  2 
East  P.  C.  278 ;  People  y.  AuMin,  1  Parker,  154 ;  Meredith  y.  Common- 
wealth, 18  B.  Mon.  49  ;  Teal  y.  State,  22  Ga.  75 ;  Keener  y.  State,  18  Ga. 
194 ;  McPherson  y.  State,  22  Ga.  478 ;  Comm>onu>eaUh  y.  Fox,  7  Gray, 
585 ;  lAngo  y.  State,  29  Ga.  470  ;  Parsons,  C.  J.,  in  the  Massachusetts 
court,  charge  to  the  grand  jury  in  Selfridge^s  case,  Whart.  Horn.  417, 
418 ;  Llyc^'s  report  of  the  case,  7-160 ;  Logue  y.  Commonwealth,  2 
Wright  (Penn.),  265,  268 ;  S.  P.  People  y  Cole,  4  Parker,  85 ;  Pond  v. 
People,  8  Mich.  150 ;  Schnier  y.  People,  28  111.  17 ;  Maher  y.  People, 
24  111.  241 ;  ffopkinson  y.  People,  18  111.  264  ;  Waehington  Territory  y. 
Fisk,  8  Am.  Law  Record  (Noy.  1874),  803 ;  Coffiman  y.  Oommanwealth, 
4  lb.  488. 

II.  Where  a  party  assailed  by  an  adyersary  armed  with  a  deadly 
weapon,  and  under  the  sole  influence  and  impulse  of  fright,  brought  on 
by  the  wrongful  act  of  the  assailant,  without  any  formed  purpose,  inflicts 
a  mortal  injury  on  the  assailant,  the  party  so  assailed  is  excused. 

This  the  court  refused  to  charge,  and  in  this  there  is  error.  Broom 
L^  Maxims  (2d  ed.),  226,  282,  289,  275,  688,  and  note ;  Bishop  Crim. 
Law  (5th  ed.),  sec.  288,  and  note* 

III.  The  defence  had  a  right  to  proye  that  the  deceased  was  a  danger- 
ous, yiolent,  and  yicious  man,  and  that  this  was  known  to  the  accused. 

The  character  of  the  attack  may  be  proyed.  Jt  is,  in  fact,  a  part  of  the 
res  gestce.  Yet  the  character  of  the  attacking  party  is  equally  so.  It  is 
a  part  of  the  information  on  which  the  parirv^  assailed  judges  of  his  danger 
and  duty.  5  Ga.  85 ;  Dusenberry  y.  State,  o  Stew.  &  Port.  808 ;  State  v. 
Tackett,  1  Hawks,  210  ;  Oliver  y.  State,  17  Ala.  599  ;  Com.  y.  Seibert, 
Wharton  on  Homicide,  227  ;   Wright  y.  State,  9  Yerg.  842 ;  Franklin  v. 
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State,  29  Ala.  14  ;  Cotton  v.  State,  81  Miss.  (2  George)  604 ;  Pritehett 
V.  Stat^,  22  Ala.  89 ;  State  v.  Hicks,  6  Jones  (Mo.),  588  ;  Payne  v.  Com. 
1  Met.  (Ky.)  870. 

IV.  The  jury  should  have  been  instructed  that  they  might  find  the  ac- 
cused guilty  of  an  assault  and  battery.  1  Chitiy  Grim.  Law,  250,  638  ; 
Stewart  v.  State,  5  Ohio,  242 ;  Sharp  v.  State,  19  Ohio,  379  ;  2  Campb. 
84,  588  ;  1  Leach,  86,  88 ;  2  East  P.  C.  516-618 ;  2  Hale,  862 ;  Hawkms, 
b.  2,  c.  47,  sees.  4-6 ;  1  Burr.  399 ;  Hudson  v.  State,  1  Blackford,  318  ; 
Durham  v.  State,  1  Blackford,  33  ;  Morris  y.  State,  1  Blackford,  37  ;  State 
V.  McCoy,  2  Aiken  (Vt.),  181 ;  Roscoe  Dig.  Grim.  Ev.  74 ;  1  Stark.  Ev. 
(5th  Am.  ed.)  418  ;  StaU  v.  Burt,  26  Vt.  (2  Deane)  378 ;  Foley  v.  State, 
9  Ind.  363  ;  State  v.  Bowling,  10  Humph.  52.  This  was  expressly  de- 
cided in  State  v.  Steedman,  7  Porter,  495 ;  Clark  ▼.  State,  12  Gra.  350 ; 
1  Bishop  Grim.  Procedure  (2d  ed.),  sec.  478  ;  1  Wharton  Grim.  Law  (5th 
ed.),  sees.  383-385,  560-565,  617-627  ;  R.  v.  Mitchell,  12  Eng.  Law  & 
Eq.  588  ;  Carpenter  v.  State,  23  Ala.  84 ;  State  v.  Kennedy,  7  Blackford, 
233 ;  McBride  v.  State,  2  Eng.  (Ark.)  374  ;  Reynolds  v.  StaU,  11  Texas, 
120 ;  Com.  v.  Kirby,  3  Gush.  577  ;  Earned  v.  Com.  12  Met.  240 ;  Car- 
penter V.  People,  4  Scam.  197  ;  Gillespie  v.  State,  9  Ind.  380  ;  Johnson 
V.  State,  14  Ga.  56 ;  Cameron  v.  State,  8  Eng.  (13  Ark.)  712. 

V.  The  refusal  to  receive  evidence  of  the  bad  character  of  the  acting 
and  de  facto  wife  of  the  accused  was  a  denial  of  justice.  The  offer  to  im- 
peach was  at  the  first  moment  when  it  became  material  and  possible. 
Judicial  discretion  can  never  be  allowed  to  defeat  the  ends  of  justice. 

Price  ^  Martin,  also  for  the  plaintiff  in  error.  The  court  erred  in  ex- 
cluding testimony  as  to  the  violent,  vicious,  and  dangerous  character  of 
the  deceased. 

For  the  rule  as  to  the  admissibility  of  such  testimony,  see  1  Wharton 
Grim.  Law,  sec.  641,  and  cases  there  cited. 

The  court  erred  in  its  instructions  to,  and  in  its  refusal  to  instruct  the 

It  seems  to  us  a  monstrous  doctrine  that  if  a  man  is  misled  concerning 
facts,  without  his  own  fault  or  carelessness,  he  is  nevertheless  criminally 
responsible  if  it  should  turn  out  that  he  was  mistaken.  To  establish  sucn 
a  principle  is  to  remove  the  foundation  stone  of  all  criminal  jurisprudence, 
for  *^  the  doctrine  of  intent,  as  it  prevails  in  the  criminal  law,  is  necessa^ 
rily  one  of  the  foundation  principles  of  public  justice.  There  is  only  one 
criterion  by  which  the  guUt  of  men  is  to  be  tested.  It  is  whether  the 
mind  is  criminal,"  &c.     1  Bishop  Grim.  Law,  sec.  287  (5th  ed.). 

For  the  rule,  see  1  Bishop  Grim.  Law,  sees.  303,  305  (5th  ed.)  ;  and 
also  see  Territory  of  Washington  v.  Fisk,  Am.  Law  Rec.  for  November, 
1874 ;  Coffman  v.  Commonufecdth,  Am.  Law  Rec.  for  Jan.  1875  ;  Whar- 
ton on  Homicide,  418. 

The  decisions  cited  are  so  consonant  with  natural  reason,  that  it  is  difiS- 
cult  to  see  why  the  doctrine  has  ever  been  doubted.  They  are  in  accord- 
ance with  the  maxim,  ^*  Actus  nonfacit  reum,  nisi  mens  sit  rea.*^ 

Duncan  Dowjr  J.  Duncan  McLaughlin,  for  the  state. 

WbIiCH,  J.  We  think  the  court  was  wrong  in  its  instructions  to  the 
jury  as  to  the  law  of  self-defence.  Homicide  is  justifiable  on  the  ground 
of  self-defence,  where  the  slayer,  in  the  careful  and  proper  use  of  his  fao- 

VOL.  in.  27 


418  THE  AMERICAN  LAW  TIMES  REPORTS.        [Septembet»  1876. 

Vol.  III.]  Mabts  v.  Ths  State.  [No.  9. 

»■  

ulties,  bond  fide  believes^  and  Las  reasonable  ground  to  believe,  that  he  is 
in  imminent  danger  of  death  or  great  bodily  harm,  and  that  his  only  means 
of  escape  from  such  danger  will  be  by  taking  the  life  of  his  assailant,  al- 
though in  fact  he  is  mistaken  as  to  the  existence  or  imminence  of  the  dan- 
ger. The  fact  of  the  existence  of  such  danger  is  not  an  indispensable  req- 
uisite. 

Such  being  the  law  of  the  case,  it  follows,  we  think,  that  the  court 
erred  in  ruling  out  the  evidence  of  the  ^^  violent,  vicious,  and  dangerous 
character "  of  the  deceased.  That  evidence,  offered  as  it  was  in  connec- 
tion with  proof  that  this  character  of  deceased  was  known  to  defendant, 
was  competent  for  the  purpose  of  showing  that  the  homicide  was  justifia- 
ble on  the  ground  of  self-defence.  It  tended  to  show  the  quo  animo  of  the 
Erisoner,  and  it  was  for  the  jury  to  determine  its  weight.  It  could  only 
e  used  for  that  single  purpose,  and  could  not  be  considered  or  used  for 
tbe  purpose  of  disproving  the  homicide,  or  of  showing  that  the  prisoner 
was  assaulted,  attacked,  or  menaced  by  the  deceased.  It  will  be  observed 
that  the  evidence  so  offered  and  rejected  was  not  evidence  of  the  reputation 
of  the  deceased,  but  evidence  of  his  ^^  character."  We  suppose  that  evi- 
dence of  the  reput€Uion  of  tlie  deceased  as  being  a  vicious,  violent,  or 
dangerous  person,  could  only  be  given  after  the  introduction  of  testimony 
tending  to  show  that  such  was  in  fact  his  character^  and  then  only  for  the 
purpose  of  proving  that  the  prisoner  had  notice  of  that  character.  In 
other  words,  the  dangerous  character  of  the  deceased  cannot  be  proved  by 
proof  of  his  reputation;  but  notice  of  that  character  to  the  prisoner  may 
be  shown  by  proof  of  such  reputation,  in  connection  with  proof  that  the 
prisoner  had  the  means  of  knowing  that  reputation. 

We  are  also  of  opinion  that  the  court  erred  in  rejecting  the  testimony 
offered  to  impeach  the  witness  recalled  by  the  state.  As  we  understand 
the  record,  it  was  not  until  the  witness  was  recalled  that  she  testified  to  any- 
thing that  was  disputed,  either  by  the'  defendant  or  any  of  his  witnesses, 
and  therefore  he  had  no  occasion  to  impeach  her  until  after  her  reexam- 
ination. To  hold  that  it  was  too  late  then  to  impeach  her,  would  be  to 
require  him  to  impeach  a  witness  whose  testimony  he  believed  to  be  true, 
or  rather  to  deny  him  the  right  of  impeachment  altogether. 

We  hold  also  that  the  court  should  have  instructed  the  jury,  as  re- 
quested, that  it  was  competent  for  them,  if,  in  their  opinion,  the  evidence 
justified  it,  to  find  the  defendant  guilty  of  an  assault  and  battery  only, 
and  that  the  refusal  of  the  court  to  give  such  an  instruction  was  error  to 
the  prejudice  of  the  defendant.  It  is  true  that  if  death  resulted  from  the 
unlawful  assault  and  battery,  the  assailant  was  guilty  of  manslaughter ; 
but  the  jury  might  have  found  that  it  resulted  from  some  other  cause. 
Had  the  court  cj^rged  the  jury,  that  if  they  found  that  the  death  resulted 
from  the  assault  and  battery,  they  could  not  properly  find  him  guilty  of 
assault  and  battery  only,  the  change  would  have  been  right. 

Several  other  assignments  of  error  are  made  upon  the  record ;  but  we 
deem  it  unnecessary  to  notice  them,  further  than  to  say  that  in  our  judg- 
ment they  are  not  maintainable. 

Judgment  reversed  and  cause  remanded. 

McIlyaine,  C.  J.,  White,  Rex,  and  Gilmobe,  JJ.,  concurred. 
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SUPREME  COUBT  OF  MAINE. 

(To  appear  in  65  Maine.) 
PROMISSOBY  NOTE  —  NEGUGENT  SIGNING  OP. 

KELLOGG  V,  CURTIS. 

1.  The  defendant,  having  voluntarily  signed  as  maker  a  negotiable  promissory  note, 
supposing  he  was  binding  himself  to  some  other  contract,  and  relying  on  the  repre- 
sentations of  the  payee  as  to  the  contents  of  the  paper,  without  examining  it  sufS- 
cienUy  to  ascertain  the  fact  for  himself,  is  estopped  by  his  own  negligence  from  setting 
upthe  invalidity  of  the  note  against  a  bond  fiae  holder  thereof. 

2.  Where  there  are  no  exigencies  to  be  weighed,  whether  the  admitted  facts  constitute 
negligence  or  not  is  a  question  of  law  and  not  of  fact. 

Ok  exceptions  from  the  superior  court. 

Assumpsit  on  a  promissory  note  of  the  tenor  following :  ^^  Town  of 
Bingham,  county  of  Somerset,  December  15, 1870.  One  year  after  date 
I  promise  to  pay  to  the  order  of  J.  S.  Newoomb  two  hundred  dollars, 
value  received,  with  use  at  the  Second  National  Bank  at  Skowhegan." 
Signed,  ^^  I.  W.  Curtis,"  and  indorsed,  ^^  J.  S.  Newcomb.  For  remittance 
to  Agricultural  National  Bank,  Pittsfield,  Mass." 

The  defendant  duly  filed  the  following  denial  of  signature :  ^^  I  on  oath 
say,  that  while  the  signature  to  the  instrument  produced  as  the  one  de- 
clared on  appears  to  be  my  genuine  signature,  I  never  signed  the  note 
declared  on  knowing  it  to  be  a  note,  or  having  any  reason  to  suppose  it 
was  a  note."  • 

This  denial  was  ruled  to  be  insufficient  under  the  rule  to  require  the 
plaintiff  to  prove  the  signature. 

The  plaintiff  offered  evidence  tending  to  show  that  he  was  the  bond 
fide  holder  of  the  note,  for  valuable  consideration  paid  therefor  before 
maturity,  without  notice  of  fraud  in  the  making  of  the  note,  or  of  equi- 
ties between  the  original  parties  thereto.  The  defendant  offered  evidence 
tending  to  show  that  the  note  was  procured  bv  the  fraud  of  the  payee,  and 
that  there  was  notice  thereof  to  the  plaintiff  sufficient  to  put  him  upon 
inquiry  before  he  purchased  the  note. 

The  following  is  the  only  testimony  in  regard  to  the  manner  in  which 
the  note  was  originally  procured  of  the  defendant  by  the  payee. 

The  defendant  testified :  ^^  I  am  a  farmer ;  about  December  15,  1870, 
Ira  Brown  drove  into  my  door-yard  and  inquii^  the  distance  to  Bingham ; 
asked  if  I  used  a  mowing  machine  ;  said  he  was  around  appointing  agents 
to  sell  a  patent  sickle  bar,  as  he  called  it ;  he  drew  out  a  model  and  put  it 
in  operation ;  I  said  I  thought  it  was  rather  a  good  thing ;  he  wanted  me 
to  accept  the  agency  of  the  town ;  I  declined  ;  he  insisted ;  and  said,  ^If 
you  knew  my  proposals,  perhaps  you  would  take  it ; '  they  were  to  give 
the  agent  one  nalt  of  the  profits,  and  the  price  to  sell  for  was  ten  dollars 
a  pair  ;  after  a  while  I  consented  but  did  not  agree  to  take  any  certain 
amount ;  he  sat  in  his  carriage,  wrote  what  he  ciuled  a  commission  to  sell, 
and  left  it  with  me ;  he  then  asked  questions  as  to  my  post-office  address, 
the  nearest  express  station,  the  nearest  convenient  bank,  and  kept  writing 
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as  he  questioned  and  received  answers  ;  and  then  said,  *  I  want  you  to 
come  and  sign  your  name.'  Said  I,  ^  You  can  do  it  just  as  well  as  1/ 
Said  he,  ^  I  rather  you  would  write  it  to  show  that  it  is  correct/  He 
handed  me  the  book.  It  was  dark,  and  I  use  glasses.  I  held  the  book  on 
my  knee,  wrote  my  name,  and  handed  the  book  to  him.  He  did  not  get 
out  of  his  carriage.  He  was  to  send  me  a  bundle  of  the  sickle  bar  and 
a  model.  I  received  nothing  from  him.  Brown  pretended  to  be  acting 
for  Mr.  Newcomb." 

The  presiding  justice  who  tried  the  cause  without  the  intervention  of 
a  jury,  adjudged  as  follows :  ^*  Upon  the  forgoing  testimony,  which  is 
uncontradicted,  I  find  as  matter  of  &ct  that  the  note  in  suit  was  pro- 
cured of  the  defendant  by  the  fraud  of  the  payee,  without  knowledge  on 
the  part  of  the  defendant  of  the  character  of  the  paper  signed,  and  with- 
out negligence  on  the  part  of  the  defendant. 

^*  I.  And  without  deciding  the  contradicted  question  of  fact,  whether  the 
plaintifiE  is  a  bond  fide  holder  for  value  without  notice  and  before  matu- 
rity, I  rule  pro  formd^  as  matter  of  law,  that  a  note  so  procured,  without 
negligence  on  the  part  of  the  maker,  is  invalid  even  in  the  bands  of  an 
innocent  third  person  who  has  obtained  it  in  the  manner  claimed  by  the 
plaintiff. 

^^  n.  The  testimony  of  Curtis,  the  maker  of  the  note,  in  regard  to  the 
circumstances  under  which  the  note  was  given,  was  admitted  subject  to 
objection." 

To  the  rulings  in  matters  of  law  numbered  one  and  two,  the  decision 
being  for  the  defendant,  the  plaintiff  excepted. 

G.  W.  VerriUj  for  the  plaintiff. 

J".  JJ.  Drummond^  for  the  defendant. 

Peters,  J.  The  principal  question  in  this  case  was  substantially  set^ 
tied  by  the  decision  m  Abbott  v.  Ito9e^  62  Maine,  194.  It  was  there  held, 
that  a  person  who  negligently  signs  and  delivers  to  another  a  printed 
blank  note,  not  knowing  it  to  be  such,  but  supposing  it  to  be  some  other 
agreement,  was  liable  thereon,  if  the  blanks  were  afterwards  wrongfully 
filled,  and  the  note  then  transferred  to  a  bond  fide  holder  for  value,  with- 
out notice  of  the  fraud.  In  this  case,  instead  of  an  unfinished  written 
promise,  the  paper  executed  by  the  defendant  is  a  completed  negotiable 
note.  Although  obtained  from  the  defendant  by  circumvention  and  fraud, 
we  think  he  is  liable  thereon  to  an  innocent  holder  of  the  note.  We  are 
aware  that  there  are  many  cases  in  the  different  states,  where  the  ten- 
dency of  the  decisions  may  be  the  other  way.  The  authorities  are  con- 
flicting. But  in  consideration  of  the  importance  that  attaches,  in  a  com- 
mercial community,  to  a  free  and  safe  circulation  of  negotiable  paper,  and 
taking  into  account  the  temptations  which  impel  men  to  resort  to  evasion 
and  falsehood  to  avoid  negotiable  obligations  given  by  them  in  specula- 
tions which  result  in  loss  and  disaster,  we  are  satisfied  that  our  view  of 
the  law  upon  this  question  is  most  in  accordance  with  the  principles  of 
justice  and  equity  to  all  parties  concerned.  It  is  admitted,  in  all  the  cases 
where  a  different  policy  or  doctrine  is  accepted,  that  a  liability  may  exist, 
if  there  is  any  fault  or  negligence  on  the  part  of  the  maker  of  such  note. 
In  our  opinion,  the  facts  of  this  case  clearly  show  a  heedlessness  by  the 
defendant  and  want  of  care.     We  by  no  means  mean  to  be  understood  as 
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saying  that  a  person  may  be  holden  in  every  case  where  his  signature  to  a 
note  has  been  surreptitiously  obtained.  Many  cases  might  occur  where 
the  maker  would  be  in  no  fault.  But  the  defendant  signed  a  paper  which 
he  knew  was  to  be  effectual  for  some  purpose  by  means  of  his  name 
thereto,  and  was  in  fault  for  intrusting  it  with  an  adversely  interested 
party,  without  knowing  himself  what  it  was.  By  this  act  he  inflicts  a  ' 
toss  upon  an  innocent  party  unless  he  bears  the  loss  himself.  We  think 
he  should  bear  the  penalty  of  his  own  folly  and  mistake.  Caveat  emptor 
does  not  apply  in  such  a  case. 

It  is  contended  that  the  defendant  is  not  liable,  because  the  obtaining 
the  note  from  him  in  the  manner  in  which  it  was  done  was  an  act  of  for- 
gery, and  not  merely  a  fraud.  In  Foster  v.  McKinnon^  4  Law  R.  C.  P. 
704,  much  quoted  in  cases,  it  is  said  that  the  maker  of  such  a  note  ^'  never 
intended  to  sign,  and  therefore,  in  contemplation  of  law,  never  did  sign 
the  contract  to  which  his  name  is  appended ;  .  .  .  .  that  his  mind 
never  went  with  the  act."  It  might  be  foygery  as  far  as  the  original 
parties  to  the  note  are  concerned,  or  in  a  criminal  prosecution  of  the 
offender,  as  virtually  settled  in  State  v.  Shurtleff^  18  Maine,  868.  But 
the  answer  to  this  objection  is,  that  in  a  suit  by  an  innocent  holder  the 
maker  is  estopped  by  his  own  fault  and  negligence  from  setting  up  a  de- 
fence of  forgery.  Ablott  v.  RoBe^  supra  ;  Van  Duzer  v.  Howe^  21  N.  Y. 
531.  The  principle  is  clearly  and  correctly  enunciated  in  a  late  case  in 
Missouri,  not  yet  reported,  thus :  ^^  Where  it  appears  that  the  party 
sought  to  be  charged  intended  to  bind  himself  by  some  obligation  in  writ- 
ing, and  voluntarOy  signed  his  name  to  what  he  supposed  to  be  the  obli- 
gation he  intended  to  execute,  having  full  and  unrestricted  means  of  as- 
certaining the  true  character  of  such  instrument  before  signing  it,  but 
n^lecting  to  avail  himself  of  such  means  of  information,  and  relying  on 
the  representations  of  another  as  to  the  contents  of  the  instrument,  signed 
and  delivered  a  negotiable  promissory  note,  instead  of  the  instrument  he 
intended  to  sign,  he  cannot  be  heard  to  impeach  its  validity  in  the  hands 
of  a  bond  fide  holder."  Am.  L.  Reg.,  Sept.  1875,  480.  See,  also,  Ne- 
beker  v.  ChUsmger^  48  Ind.  14. 

It  is,  however,  further  contended  that  the  defendant  is  not  liable,  be- 
cause the  judge  presiding  found  as  a  matter  of  fact  that  the  note  was 
given  by  the  defendant  without  n^ligence  on  his  part.  But  it  was  an 
error  on  the  part  of  the  judge  to  make  such  finding.  What  constitutes 
negligence  in  a  case  like  this,  where  the.  facts  are  clear  and  unequivocal, 
is  a  question  of  law.  The  testimony  of  the  defendant  is  uncontradicted. 
No  fact  is  in  doubt  or  dispute ;  no  question  about  motive  or  intent  to  be 
judged  of.  There  are  no  attendant  circumstances  or  exigencies  to  be 
weighed  or  considered,  affecting  the  rights  of  the  parties.  The  whole 
evidence,  with  all  possible  inferences  which  can  be  legitimately  based  upon 
it,  cannot  exculpate  the  defendant  from  the  n^ligence  imputed  to  him. 
Therefore  it  was  not  competent  for  the  judge  to  make  the  deduction  upon 
the  facts  that  he  did  make.  The  point  was  one  of  law,  and  not  of  fact ; 
and  wrongly  decided.  The  conclusion  is  well  sustained  by  the  authori- 
ties :  GHwert  v.  Woodburtf^  22  Maine,  246 ;  Davis  v.  Greene,  lb.  254 ; 
Todd  V.  Whitney,  27  Maine,  480 ;  Savyer  v.  JSfichoU,  40  Maine,  212 ; 
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Lane  v.  0.  0.  ^  F.  B.  M.  Co.  14  Gray,  148 ;  Gavett  v.  M.  ^  L.  B.  Co. 
16  Gray,  601 ;  Gahagan  v.  B.*  L.  B.  Oo.  1  Allen,  187- 

JSxeeption$  9U%tained;  new  trial  granted. 
Appleton,  C.  J.,  Walton,  Diokbbson,  Basbows,  and  Virgin, 
J  J.,  ooncurring. 


SnPBBMBI  OOUBT  OF  MIOHIGAN. 

[Apbil,  1876.] 

CONSTBTTOTION  OP  GUABANTI. 
LOCKE  p.  MoYEAN. 

Though  a  gnarmnty  shoidd  ordinarily  be  oonstmed  according  to  its  import,  like  otfaer 
inBtruments,  the  guarantor  cannot  be  held  to  an  interpretation  materiallj  different 
from  the  explicit  wording;  as,  for  example,  to  secore  tae  payment  of  notes  ronning 
six  months,  where  he  had  made  himself  responsible  for  notes  dae  in  four;  nor  where 
the  rate  of  interest  is  increased. 

GBA.yES,  J.,  deliyered  the  opinion  of  the  court. 

Locke  and  defendant  in  error,  David  McVean,  entered  into  an  agree- 
ment in  writing  on  the  first  of  March,  1871,  of  the  following  tenor : 

^^  It  is  agreed  that  all  sales  of  sewing  machines  which  O.  M.  Locke, 
of  Detroit,  Mich.,  shall  make  to  David  McVean,  of  Lapeer,  shall  be  upon 
the  terms  and  conditions  following,  unless  it  shall  be  otherwise  in  writing 
hereafter  agreed  during  the  continuance  of  this  contract.  All  indebted- 
ness by  izecount^  note,  or  otherwise,  which  shall  arise  under  this  contract 
from  said  D.  McVean  to  said  O.  M.  Locke,  shall  be  paid  when  due. 

^^  First.  Machines  wiU  be  packed  for  transportation  and  delivered  in 
Detroit  by  O.  M.  Locke,  after  which  all  expenses  of  every  kind  will  be 
paid  by  said  David  McVean. 

^^  Second.  Said  David  McVean  shall  reasonably  advertise  and  make 
all  reasonable  efforts  to  seU  at  prices  not  less  than  ilie  r^ular  retail  prices 
of  O.  M.  Locke,  and  shall  introduce,  supply,  and  sell  said  machines  as 
speedily,  thoroughly,  and  extensively  as  practicable,  throughout  said  La- 
peer County,  State  of  Michigan. 

^^  Third.  Said  D.  McVean  shall  neither  keep  nor  deal  in  any  other 
sewing  machines  than  the  ^  Florence,'  and  shall  supply  himself  by  pur- 
chase from  O.  M.  Locke  with  needles,  threads,  and  findings  for  said  mar 
chines,  that  his  customers  and  the  community  may  be  at  all  times 
promptly  and  conveniently  supplied ;  and  said  needles,  thread,  and  find- 
ings shall  be  sold  to  him  by  O.  M.  Locke,  at  the  lowest  wholesale  price  to 
such  agents  for  cash. 

^^  Fourth.  O.  M.  Locke  will,  during  the  continuance  of  this  agency, 
sell  his  machines  to  said  D.  McVean  at  a  discount  of  25  per  cent,  from 
the  regular  retail  prices  at  Detroit. 

**  Fifth.    Said  D.  McVean  shall  give  to  every  purchaser  of  a  Florence 
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machine  fall  and  thorough  instructions  how  to  run  said  machine,  and  shall 
forfeit  to  O.  M.  Locke  all  profit  or  commission  on  such  sale,  in  ciise  of 
failure  or  n^lect  to  fulfil  the  requirements  of  this  clause. 

^^  Sixth.  §o  long  as  said  D.  McVean  shall  conduct  this  business  prop- 
erly, energetically,  and  to  the  satisfaction  of  O.  M.  Locke,  no  other  local 
agent  for  the  sale  of  said  sewing  machines  will  be  established  in  said  ter- 
ritory. 

"  Seventh.  Said  D.  Mc  Vean  %hall  give  his  note  of  hand  for  all  pur- 
chases of  machines  at  the  time  of  purchase.  Said  notes  to  be  on  four 
months^  timcj  without  interest.  J(f  so  desired^  an  extension  of  time  will 
be  granted  by  O.  M.  Locke,  equal  to  sixty  days  on  each  note.  Said 
McVean  to  pay  interest  therefor  at  the  rate  of  8  per  cent,  per  annum. 
O.  M.  Locke  agrees  to  take  good  notes  that  said  McVean  may  receive  in 
exchange  for  machines,  provided  said  notes  are  payable  at  bank  or  ex- 
press office,  bearing  interest  from  date^  on  not  over  six  months'  time,  and 
indorsed  by  D.  McVean.  If  not  P^d  at  maturity,  said  notes  are  to  be 
returned  to  said  D.  McVean.  If  O.  M.  Locke  shall  not  be  satisfied  with 
the  conduct  of  said  business  and  agency  by  said  D.  McVean,  he  may 
establish  another  agent  in  his  stead  at  pleasure.  Said  D.  McVean  may 
discontinue  this  agency  at  pleasure,  on  notice  of  thirty  days. 

"For  the  more  convenient  prosecution  of  this  agency,  O.  M.  Locke 
^rees  to  furnish  said  McVean  with  a  wagon  as  soon  as  said  McVean  shall 
become  satisfied  that  the  territory  will  pay  sufficiently  well  to  justify  the 
expense.  Said  wagon  to  be  the  property  of  O.  M.  Locke,  and  to  be  re- 
turned in  as  good  order  as  received,  '  natural  wear  excepted,'  upon  demand 
of  O.  M.  Locke." 

At  the  time  this  contract  was  entered  into,  a  bond  was  written  and  ex- 
ecuted on  the  back  of  it  from  the  defendant  David  McVean,  as  principal, 
and  the  defendant  Daniel  McVean  and  one  Alexander  McVean,  now  de- 
ceased, as  sureties,  to  the  plaintiff  Locke,  in  the  penal  sum  of  two  thou- 
sand dollars,  and  conditioned  that  if  David  Mc  V  ean  should  "  well  and 
truly  keep  and  perform,  in  all  respects  according  to  its  true  intent  and 
meaning,  the  contract  in  question,  then  the  obhgation  should  be  void ; 
otherwise,  in  force. 

Subsequently  David  McVean  gave  his  five  several  promissory  notes  to 
Locke,  each  payable  six  months  after  date,  and  dated  respectively  May 
17,  May  18,  September  22,  October  2,  and  October  7,  in  the  year  1871, 
and  each,  except  the  second,  only  drawing  interest  after  four  months,  and 
then  at  the  rate  of  eight  per  cent.  The  second  was  so  worded  as  upon 
its  face  to  draw  interest  at  seven  per  cent,  from  date  for  the  first  four 
months,  and  thereafter  at  eight.  The  notes  were  all  given  for  sewing 
machines  furnished  by  Locke  in  the  course  of  the  business  explained  in 
the  contract,  and  not  being  paid,  Locke  sued  upon  the  bond  to  enforce  col- 
lection of  the  surviving  surety.  When  the  case  came  on  for  trial,  there  was 
no  dispute  about  the  genuineness  of  the  papers.  The  only  question  was 
whether  the  bond  applied  to  and  covered  these  notes.  The  contract  and 
bond  were  admitted  m  evidence  without  objection,  but  the  surety  insisted 
that  the  notes  were  not  such  as  he  a^eed  to  be  liable  for ;  that  he  only 
bound  himself  to  be  liable  for  notes  given  by  David  McVean  to  the  plain- 
tiff, and  drawn  payable  at  four  months,  whereas  the  notes  offered  were 
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drawn  payable  at  six  months ;  and  the  judse  sustained  the  objection,  and 
refused  to  admit  the  notes  in  evidence.  The  question  in  the  case  is  upon 
the  correctness  of  this  ruling,  and  it  turns  upon  the  interpretation  of  the 
papers.  In  argument,  counsel  laid  down  conflicting  rules  as  to  the  inter- 
pretation of  guaranties.  For  the  defendants  it  was  contended  that  the 
undertaking  of  the  guarantor  must  be  read  and  applied  according  to  the 
strict  letter  or  precise  terms  used  to  express  it,  and  Wr^ht  v.  Johnson,  8 
Wend.  576,  and  several  other  cases  were  cited.  On  the  part  of  plaintiff 
in  error  it  was  claimed  that  the  same  principle  is  to  govern  which  obtsuns 
when  other  contracts  are  in  question,  and  that  the  intent  of  the  parties  is 
to  be  sought  for  and  may  be  gathered  from  the  whole  instrument  and  the 
subject  matter  of  the  engagement.  And  Ourtis  v.  Hubbard^  6  Met.  191, 
and  Lee  v.  Dick^  10  Pet.  493,  were  referred  to. 

Formerly,  it  is  certain  there  was  much  diversity  of  opinion  on  this  sub- 
ject. A  number  of  New  York  cases  were  very  strongly  on  the  side  of 
construction  favorable  to  the  guarantor,  and  such  as  would  reduce  his  lia- 
bility within  the  narrowest  limits.  Chancellor  Kent  seems  to  have  in- 
clined to  that  doctrine.  Com.  vol.  8,  p.  124.  There  were  likewise  some 
English  authorities  which  favored  the  same  view.  But  in  Mcum  y. 
Pritchardy  12  East,  227,  the  court  of  king's  bench  declared  that  the 
words  were  to  be  taken  as  stronaly  against  the  fftiarantor  as  the  sense  of 
them  would  admit  of ;  and  in  merle  ^  others  v.  Wells^  2  Campb.  413, 
Lord  Ellenborough,  at  nisi  prius,  acted  on  the  same  principle.  In  Har- 
greave  v.  Smee^  6  Bingh.  244,  Tindal,  C.  J.,  said  :  *'  The  question  is,  what 
IS  the  fair  import  to  be  collected  from  the  language  used  in  this  guaranty  ? 
The  words  employed  are  the  words  of  the  defendant  (the  guarantor)  in 
this  cause,  and  there  is  no  reason  for  putting  on  a  guaranty  a  construc- 
tion different  from  that  which  the  court  puts  on  any  other  instrument. 
With  regard  to  other  instruments  the  rule  is,  that  if  the  party  executing 
them  finds  anything  ambiguoiLS  in  the  expression^  such  ambiguity  must 
be  taken  most  strongly  against  himself."  Park,  J.,  observed  that  it  had 
been  conceded  that  all  these  cases  were  to  be  decided  each  on  its  own 
ground  ;  land  that  it  was  useless,  therefore,  to  refer  to  the  decision  except 
for  some  principle  incidentally  laid  down  ;  that  the  only  question  of  prin- 
ciple which  had  been  agitated  was  whether  these  instruments  were  to  be 
construed  strictly,  and  that  he  was  not  disposed  to  hold  the  doctrine  which 
had  been  imputed  to  Lord  Wynford,  that  a  guaranty  ought  to  receive  a 
strict  construction.  Burrough,  J.,  remarked  that  he  hoped  the  time  would 
come  when  more  reliance  would  be  placed  on  principles  than  on  cases ; 
that  he  had  no  doubt  as  to  the  intention  of  the  parties  ;  that  the  writings 
were  commercial  agreements,  and  ought  to  receive  a  liberal^  not  a  strict 
construction.  In  vTood  v.  Printner^  in  the  exchequer,  in  1866,  the  diief 
baron  observed,  the  question  in  these  cases  depends  not  merely  on  the 
words,  but,  when  the  words  are  at  all  ambiguous,  requires  a  considera- 
tion of  the  circumstances  to  aid  the  construction ;  that  it  was  therefore 
necessary  to  look  at  the  existing  state  of  things,  and  looking  to  that,  to 
construe  the  words  in  such  a  way  as  the  court  considered  most  consistent 
with  the  intention  of  the  parties ;  not,  indeed,  considering  any  statements 
of  either  party  as  to  what  he  meant  by  the  toords  used,  but  taking  the 
words  themselves,  together  with  the  surrounding  facts,  as  the  eiponents 
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of  the  meaning  of  both.  Martin,  B.,  observed  that  he  could  not  assent  to 
the  remark  of  Bailey,  B.,  in  NichoUon  v.  Paget^  1  Cr.  &  M.  52,  that  a 
contract  of  guaranty  ought  to  be  read  in  any  peculiar  way,  and  stated 
that  his  own  opinion  was,  it  should  be  read  in  the  same  way  as  any  other 
contract. 

Bramwell,  B.,  also  repudiated  the  opinion  of  Bailey,  B.,  in  Nicholson  v. 

Pagetj  and  thought  a  contract  of  guaranty  should  be  interpreted  in  the 

same  way  as  other  contracts.     Pigott,  B.,  concurred,  and  tne  judmient 

followed  the  rule  as  stated  (L.  R.  2  Exch.  66),  and  was  affirmed  m  the 

.  Exchq.  Chamber,  lb.  282. 

In  Burgess  v.  JSve  the  vicoKihancellor  remarked  that  reason  must  be 
applied  to  the  construction  of  an  instrument  of  guaranty,  and^in  view  of 
the  surrounding  facts  and  the  expressions  he  proceeded  to  ascertain  the 
import  of  the  engagement,  by  giving  what  he  called  a  reasonable  construc- 
tion to  the  terms.  L.  R.  18  Eq.  Cases  450 ;  -2  Eng.  379.  See  also  Taji- 
ner  v.  Woolmer,  20  E.  L.  &  E.  491 ;  North  Western  K  W.  Co.  v.  Whiv^ 
ray  26  E.  L.  &  E.  488  ;  Bainiridge  v.  Wade  1  E.  L.  &  E.  286  ;  Bolt  v. 
Cozens,  87  E.  L.  &  E.  261;  Broom  v.  Batchelor,  lb.  572;  Mayer  v.  Isaac, 
6  Mees  &  Wels.  605.  In  Curtis  ^  another  v.  Hubbard,  6  Met.  186, 
Chief  Justice  Shaw  observed  that  in  construing  an  instrument  of  guar- 
anty, as  in  the  case  of  any  other  written  instrument,  the  intent  of  the 
parties  is  to  govern,  as  collected  from  the  whole  instrument  and  the  sub- 
ject matter  to  which  it  applies.  In  Bobbin  v.  Bradley,  17  Wend.  422, 
in  GcUes  v.  McKee,  8  Ker.  232,  and  in  Bindge  v.  Judson,  24  N.  Y.  64,  the 
true  rule  was  deemed  to  be,  that  when  the  question  is  as  to  the  meaning 
of  the  written  hmguage  in  which  a  guarantor  has  contracted,  there  is  no 
difference  between  the  contract  of  a  surety  and  that  of  any  other  party, 
and  this  seems  to  be  the  doctrine  as  now  settled  in  New  York.  In  the 
last  case  many  authorities  were  cited  and  considered.  The  view  now 
generally  received  appears  to  be,  that  for  the  purpose  of  finding  out  what 
the  contract  is,  the  same  course  is  to  be  pursued  that  the  law  authorizes 
to  ascertain  what  the  parties  have  agreed  upon  in  the  case  of  other  mer- 
cantile contracts  ;  but  that  when  an  understanding  is  once  reacheid  of  the 
true  agreement,  the  rules  and  principles  which  pertain  to  the  rights  and 
duties  of  principal  and  surety  apply,  so  far  as  appropriate  to  the  form  of 
that  relation  recognized  in  the  case  of  guarantor  and  guaranty,  or  admis- 
sible in  view  of  the  nature  and  terms  of  the  particular  transaction. 

This  subject  has  been  examined  because  counsel  on  both  sides  appeared 
to  attach  importance  to  it,  but  according  to  my  impressions  the  decision 
of  the  present  case  does  not  depend  upon  the  adoption  or  rejection  of  any 
particolar  rule  which  ambiguous  agreements  may  be  supposed  to  call  for. 
When  the  stipulations  are  plain  on  their  face,  so  far  as  they  concern  the 
matter  in  dispute,  there  is  no  occasion  to  spend  time  about  rules.  Mayer 
V.  Isaac,  supra.  The  explicit  description  of  the  undertaking  of  the  party 
can  speak  for  itself,  and  if  the  question  is  whether  a  particular  mat- 
ter equally  specific  is  within  it,  there  ought  not  to  be  great  difficulty  in 
deciding.  As  he  who  undertskkes  cannot  be  required  to  assume  more 
than  he  promised,  if  the  matter  he  is  sought  to  be  charged  with  is  iden* 
ticsklly  different  in  substance  and  effect,  no  nice  reasoning  is  necessary  to 
prove  the  want  of  liability  of  the  promisor ;  and  on  the  other  hand,  if 
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what  is  claimed  is  identically  comprehended  by  the  written  descriptioii  of 
the  undertaking,  there  would  seem  to  be  no  room  for  debate.     The  trans- 
action here  must  be  viewed  as  it  would  be  if  the  contract  between  die 
plaintiff  and  David  McVean  had  been  copied  into  the  preamble  of  the 
condition  of  the  bond ;  and  proceeding  to  read  the  bond  in  that  way,  and 
comparing  the  notes  in  question  with  the  defendant's  undertaking  in  the 
obligation,  I  discover  no  ambiguity  and  find  nothing;  uncertain.    The 
parties  contemplated  two  forms  of  indebtedness,  one  by  notes  given  for 
machines,  and  the  other  for  needles,  thread,  and  findings^  for  which  note^ 
were  not  expected  to  be  given,  and  in  the  commencement  of  the  agree-  * 
ment  it  was  provided  that  David  should  pay  such  indebtedness  when  due. 
The  notes  there  referred  to  were  left  to  be  described  in  a  later  provision, 
and  in  the  seventh  article  we  find  them  described.     For  every  machine, 
David  was  to  give  at  the  time  of  purchase  his  note  on  four  months*  time 
without  interest,  and  in  case  he  desired,  wsus  to  have  an  extension  for 
sixty  days,  but  for  the  time  of  the  extension  there  was  to  be  interest  at 
the  rate  of  eight  per  cent.     Of  course  under  the   arrangement,  Locke 
would  be  entitled  to  the  specified  note  on  parting  with  the  machine.    No 
other  or  different  notes  were  provided  to  be  given  by  David  to  the  plain- 
tiff, and  under  the  contract  the  plaintiff  could   not  require  any  other. 
They  would  be  a  specific  form  of  indebtedness,  and  very  distinguishable 
from  one  resting  upon  verbal  proof.     As  notes  they  could  be  negotiated 
and  used  in  business,  and  transferred  so  as  to  exclude  objection  or  defence 
by  the  maker.     The  guaranty  amounted  to  an  obligation  that  such  notes 
should  be  paid  when  due ;  but  it  was  not  an  agreement  that  any  notes 
which  David  might  give  to  run  six  months  or  six  years  should  be  paid 
when  due.    It  was  of  special  interest  to  the  guarantors  that  the  time  of 
running  of  the  notes  they  were  to  be  liable  for  should  be  fixed.     If  not 
fixed,  then  the  time  in  e»ch  case  would  depend  on  the  notions  of  the  im- 
mediate parties,  who  might  make  it  very  short  or  extend  it  to  years,  and 
the  guarantors  would  be  always  uncertain  as  to  the  length  of  time  to 
which  their  liability  might  be  carried.    Every  one  must  see  the  difference 
between  becoming  bound  for  all  notes  one  neighbor  may  give  another  on 
whatever  time,  and  becoming  bound  tot  all  notes  so  given  having  four 
months  to  run.     It  is  common  experience  that  men  will  often  become 
sureties  on  three  or  four  months'  paper,  when  thejr  will  not  if  the  paper 
was  drawn  at  six  months.     There  are  some  definite  drcumstances  which 
mark  the  difference  in  the  risk,  and  there  is  always  room  for  contingencies 
to  enhance  the  risk. 

But  the  main  consideration  is,  the  guarantors  only  undertook  for  paper 
of  a  specific  description,  —  only  because  bound  to  stand  responsible  for 
four  months'  notes,  —  and  the  plaintiff  and  David  had  no  power  to  extend 
the  obligation  to  other  securities. 

The  plaintiff's  counsel  contend,  however,  that  in  view  of  the  clause  for 
an  extension  on  each  four  months'  note  for  sixty  days,  the  notes  in  ques- 
tion, though  given  for  six  months,  were  substantially  for  four  months  ex- 
tended as  authorized. 

I  do  not  think  so.  Each  note  was  to  run  four  months  without  interest, 
and  in  case  of  extension  then  to  carry  interest  at  eight  per  cent,  per  an- 
num for  the  extended  time. 
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As  previoasly  stated,  the  second  note  in  question  was  intended  to  draw 
interest  from  its  date  for  four  months  at  seyen  per  cent.,  and  thereafter  at 
eight. 

Clearly  this  note  was  a  great  way  from  being  the  same  as  one  drawn 
pursuant  to  the  plan  ooyered  by  the  guaranty  and  then  extended  sixty 
days.  A  few  figures  will  explain  one  marked  difference  in  dollars  and 
cents. 

But  a  short  computation  and  comparison  will  prove  that  neither  of 
these  notes,  in  regard  to  length  of  time  or  amount  of  interest,  is  in  sub- 
stance the  same  as  if  drawn  for  four  months  without  interest  and  extended 
sixty  days  with  interest  at  eight  per  cent,  during  that  period.  In  every 
case  the  time  and  amount  are  both  greater.  Other  distinctions  may  be 
noticed.  The  legal  right  to  compel  reception  of  payment  and  the  sur- 
render of  the  paper  is  postponed  an  additional  two  months,  and  tiiat  ex- 
cess of  time  is  Bkewise  afforded  for  transfer  before  maturity,  and  these 
are  substantial  differences. 

Indeed  the  variances  are  too  marked  to  leave  room  for  anv  serious  ques- 
tion. BuBsell  V.  PerkiiUy  1  Mason,  368 ;  Birekhead  v.  JBraum^  6  HiU, 
634 ;  North  Western  R.  B.  Co.  v.  Whinray,  26  E.  L.  &  Bq.  488 ;  Wtd- 
rath  V.  ThompeoTi^  6  Hill,  540  \  S,  d  Cow.  185  ;  Skinner  v.  Valentine^ 
59  N.  Y.  473 ;  HdU  v.  Band,  8  Conn.  560 ;  Eamee  v.  Carlisle,  4  N.  H. 
201.  The  judgment  should  be  cffirmed  with  costs. 


BUPBEME  OOUBT  OF  OHIO. 

(To  appear  in  26  Ohio  SUte.) 

NATIONAL  BAlifK. — POWERS  OF,  TO  DISCOUNT  PAPER,  ETC.  —  USURY. 

SMITH  V.  THE  EXCHANGE  BANK  OF  PITTSBURG. 

In  the  banness  of  banking,  the  purchasing  and  discounting  of  paper  is  only  a  mode  of 
loaning  money  ;  and  a  national  bank  is  authorized  thus  to  acquire  notes  and  bills  which 
are  perfect  and  available  in  the  hands  of  the  borrower,  as  well  as  his  own  paper  made 
directly  to  the  bank. 

Where  a  note  or  bill  is  an  existing  security  in  the  hands  of  the  holder,  the  usury  exacted 
by  the  bank  in  its  acquisition  is  not  available,  by  way  of  defence,  to  the  antecedent 
parties.  Their  rights  and  liabilities  are  not  affected  by  the  usurious  character  of  a 
transacUon  in  which  they  did  not  participate. 

The  party  with  whom  the  bank  had  the  usurious  transaction  is  the  party  to  whom,  under 
the  national  bankine  act,  the  forfeiture  of  interest  is  to  be  adjudged ;  and  who,  in 
case  the  interest  has  been  paid,  is  authorized  to  recover  back  twice  the  amount. 

MonoK  for  leave  to  file  a  petition  in  error  to  reverse  the  judgment  of 
the  district  court  of  Franklin  County. 

On  the  17th  day  of  October,  1874,  the  defendant  in  error  commenced 
an  action,  in  the  court  of  common  pleas  of  Franklin  Countv-,  against  Ben- 
jamin E.  Smith,  William  Dennison,  James  M.  McKee,  Francis  Collins, 
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D.  T.  ThompBon,  A.  J.  Ware,  and  C.  R.  Griggs^  upon  a  bill  of  exchange 
of  which  the  following  is  a  copy,  with  the  indorsements  thereon  :  — 

''  $6,000.  Columbus,  Ohio,  March  5,  1874.  Five  months  after  date 
pay  to  the  order  of  Harbaugh^  Matthias  ^  Owens  six  thousand  dollars, 
at  St.  Nicholas  National  Bank,  New  York  city,  value  received,  and  chai^ 
to  account  of  B.  E.  Smith*  To  Thompson,  Griggs  &  Co.,  Columbus, 
Ohio.  Accepted :  Thompson,  Griggs  &  Co.''  Indorsed :  ^^  Pay  order  of 
Exchange  National  Bank  of  Pittsburg.     Harbaugh,  Matthias  &  Owens." 

The  petition  in  the  action  alleges,  among  other  facts,  that  the  bill  was 
accepted  in  writing  by  said  Thompson,  Griggs  &  Co.,  on  the  4th  day  of 
April,  1874,  and  was  on  that  day  indorsed  and  delivered  for  value  to  the 
defendant  in  error ;  that  said  Smith  is  liable  on  the  bill  as  drawer,  and  ail 
the  defendants  are  liable  thereon  as  acceptors ;  that  on  the  day  the  bill 
became  due  no  part  thereof  was  paid,  although  then  presented  to  said 
Thompson,  Griggs  &  Co.,  at  St.  Nicholas  National  Bank,  in  New  York, 
for  payment,  and  protested  —  of  all  which  said  Smith  had  then  due  no- 
tice ;  that  said  St.  Nicholas  National  Bank  is  situate  in  the  State  of  New 
York,  and  the  legal  rate  of  interest  therein  is  seven  per  centum  per  annum ; 
that  there  is  due  from  the  defendants  to  the  plaintiff  the  sum  of  $6,000,  with 
interest  thereon,  at  the  rate  of  seven  per  centum,  from  August  8, 1874,  and 
$2.49  costs  of  protest ;  and  for  all  which  the  plaintiff  prayed  judgment 

On  the  18th  of  November,  1874,  two  of  the  defendants  —  namely,  Smith 
and  Dennison  —  filed  their  answer.  It  sets  up  three  grounds  of  de- 
fence :  — 

(1.)  That  the  plaintiff  is  not  entitled  to  recover  interest  upon  the 
amount  of  said  bill  at  the  rate  of  seven  per  cent,  per  annum  from  August 
8,  1874,  on  which  day  the  bill  became  payable. 

(2.)  That  on  the  4th  of  April,  1874,  the  plaintiff  in  the  action  purchased 
said  bill  of  said  Harbaugh,  Matthias  &  Owens,  the  payees  thereof ;  and 
that  by  the  provisions  of  tiie  act  of  Congress  to  provide  a  national  cur- 
rency, the  plaintiff  had  no  authority  to  purchase  said  bill,  and  therefore 
has  no  legal  right  to  maintain  the  action. 

(3.)  That  the  plaintiff  has  its  place  of  business  in  the  city  of  Pittsburg, 
Pennsylvania ;  that  by  the  law  of  that  state  the  rate  of  interest  is  six  per 
cent,  per  annum,  and  oy  said  act  of  Congress  plaintiff  is  only  entitled  to 
charge  interest  at  that  rate  upon  its  loans,  discounts,  &c.  ;  but  that  in  the 

f)urchase  of  said  bill  the  plaintiff,  as  the  defendants  are  informed  and  be- 
ieve,  and  from  such  belief  aver,  charged  and  received  interest  at  the  rate 
of  nine  per  cent,  per  annum,  and  that  such  act  was  illegal,  usurious,  and 
void,  and  the  plaintiff  has  no  legal  right  to  maintain  said  action  on  said 
bill. 

On  the  1st  of  December,  1874,  the  plaintiff  filed  a  demurrer  to  each 
ground  of  defence. 

Afterward  —  to  wit,  December  21,  1874  —  the  plaintiff  moved  the 
court  to  hear  the  issues  of  law  raised  by  said  demurrers,  out  of  the  order 
in  which  the  cause  had  been  placed  on  the  trial  docket.  Smith  and  Den- 
nison resisted  the  motion,  and  filed  a  paper  styled  an  answer  to  the  mo- 
tion, in  which  they  claimed  that  their  legal  counsel  had  not  ^'  prepared 
properly  for  the  hearing  and  argument  of  said  issues  of  law  "  at  the  term 
of  the  court  then  being  holden,  and  asserted  that  the  court  could  not 
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legally  order  the  cause  to  be  heard  on  the  demurrers  until  it  was  regularly 
reached  on  the  docket. 

The  motion  was  sustained,  and  the  cause  heard  upon  said  demurrers, 
and  taken  under  advisement  by  the  court. 

At  the  January  term,  1875,  the  demurrers  were  sustained.  Thereupon, 
said  Smith  not  asking  leave  to  amend  his  answer  to  the  petition,  nor  to 
plead  further,  the  plaintiff  submitted  the  cause  to  the  court ;  whereupon 
the  court  found  that  said  Smith,  as  drawer  of  said  bill  of  exchange,  owed 
to  the  plaintiff  the  sum  of  $6,221.82,  as  alleged  by  the  plaintiff,  and  that 
the  action  was  one  in  which  a  several  judgment  could  properly  be  ren- 
dered against  said  Smith  aii  drawer  of  said  bill,  leaving  the  action  to  pro- 
ceed against  the  partly  defendant  charged  in  the  petition  as  acceptors ; 
and  a  judgment  was  accordingly  rendered  against  said  Smith  for  said  sum, 
and  an  order  entered  that  the  action  proceed  against  the  defendants 
charged  in  said  petition  as  acceptors  of  said  bill. 

Smith  afterward  filed  a  petition  in  error  in  the  district  court  to  reverse 
said  judgment.  Before  the  cause  came  on  to  be  heard,  the  plaintiff  below, 
by  leave  of  the  court,  remitted  from  said  judgment  the  sum  of  thirty-two 
dollars,  as  of  the  date  of  rendition  thereof,  being  the  amount  of  interest 
included  therein  over  and  above  the  rate  of  six  per  cent,  per  annum,  com- 
puted on  the  amount  of  said  bill  of  exchange  after  its  maturity,  and  leav- 
ing due  on  said  judgment,  at  the  rendition  thereof,  the  sum  of  $6,189.82. 
And  thereupon  the  cause  was  heard,  and  the  court  adjudged  that  said 
judgment,  deducting  said  sum  of  thirty-two  dollars  remitted  as  aforesaid, 
be  affirmed^  but  at  the  costs  of  the  defendant  in  error. 

The  entry  of  the  remittitur  of  all  interest  over  and  above  six  per  centum 
per  annum,  from  the  maturity  of  the  bill  to  the  rendition  of  the  judgment, 
pat  an  end  to  the  question  made  by  the  demurrer  to  the  first  defence. 

Leave  is  now  asked  to  file  a  petition  in  error  in  this  court,  to  reverse 
the  judgment  of  affirmance  of  the  district  court,  and  also  the  judgment 
of  the  court  of  common  pleas. 

L.  JSnglish  ^  J.  W.  Baldwin^  for  the  motion.  I.  The  court  erred  in 
hearing  the  demurrer  out  of  the  order  in  which  it  stood  on  the  trial 
docket.  When  a  case  is  placed  upon  the  trial  docket  of  th6  term,  it  be- 
comes subject  to  all  of  the  regulations  prescribed  by  the  Code  as  to 
time  of  trial,  under  article  8,  of  title  9,  sections  806  and  807. 

Each  trial  docket  for  each  term  is  intended  for  the  disposition  of  the 
causes  pending  for  adjudication  in  the  court  at  that  particular  time ;  be- 
longs to  it ;  must  be  made  solely  in  reference  to  it ;  and  cannot  be  ar- 
ranged, assigned,  or  disposed  of  in  any  other  mode  than  prescribed  by  the 
law. 

The  court  has  no  authority  to  prescribe  how  it  shall  be  made  or  the  ac^ 
tions  thereon  set  for  trial.  That  is  the  clerk's  duty  under  the  law,  and 
not  under  anv  rule  of  court,  for  the  latter  has  no  authority  to  make  anv 
rule  except  m  accordance  with  the  law.  When  the  court  convenes,  it 
takes  the  docket  as  made  up,  and  the  causes  thereon  assigned  or  set  for 
particular  days,  in  the  order  in  which  the  issues  were  made  up.  The 
issues  of  fact  cannot  be  tried,  except  in  that  ail  must  be  tried  in  their 
order.  As  to  all  other  cases,  however,  a  discretion  is  given  as  to  the  time 
of  their  bearing. 
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The  discretion  given  to  the  court  by  section  307  is  nothins  other  or 
more  than  to  direct,  if  it  deems  expedient  for  the  disposal  of  busmeesjtiiat 
all  such  cases  may  be  taken  out  of  the  several  places  they  occupy  on  the 
docket  as  to  issues  of  fact,  and  be  tried,  or  set  for  trial,  at  any  particular 
time,  in  the  order  or  priority  in  which  they  all  have  been  placed  upon  the 
docket  as  to  themselves  ^^  inter  86«e." 

They  may  be  heard  out  of  the  order  in  which  they  stand  upon  the  docket 
as  to  umuB  of  faet^  but  must  be  heard  in  the  order  in  which  they  stand 
upon  the  docket  as  to  issues  like  themselves. 

II.  The  question  arising  under  the  fourth  error  assigned  is :  Does  the 
act  of  Congress,  under  which  it  exists,  authorize  or  permit  a  national 
bank  to  purchase  a  promissory  note,  bill  of  exchaqge,  or  other  evidence  of 
debt? 

The  banking  powers  of  these  associations  are  to  be  found  in  section  8  of 
the  act  referred  to.  This  is  the  law  of  the  bank's  capacity,  its  life,  powers, 
and  existence.  It  accords  with  the  nature  of  banking  —  ^^  discountmg  and 
negotiating  bills  and  notes ;  buying  and  selling  exchimge,  coin,  and  bullion ; 
loaning  money  on  personal  security."  The  reasons  are  manifest.  Con- 
gress did  not  intend,  and  did  not  create,  a  horde  of  brokers'  institutions, 
but  what  were  expected  to  be  associations  in  which  capital  could  be  placed 
and  used  with  advantage  to  itself,  and  for  the  promotion  of  the  business 
interests  of  the  various  communities  in  which  they  should  be  located. 

These  banks  have  no  power  except  those  conferred  upon  them  by  the 
act  referred  to.  Bank  of  TJ*  S.  v.  handridge^  12  Wheaton,  64  ;  Head  v. 
Im.  Co.  4t  Cranch,  127 ;  Dartmovth  OoUege  v.  Woodward^  4  Wheat.  436 ; 
Bank  of  Augusta  v.  Earle^  19  Peters,  587 ;  Penrose  v.  (7.  ^  D.  Cand  Co, 
9  Howard,  184 ;  Venango  National  Bank  v.  Taylor^  6  P.  F.  Smith,  14 ; 
Bank  of  ChiUieothe  v.  Swayne^  8  Ohio  (pt.  2),  257. 

By  said  act  (and  we  only  refer  to  section  8,  because  we  conceive  all  its 
powers  of  banking  are  therein  alone  conferred)  such  bank  has  power  to 
discount  and  negptiate  promissory  notes  and  bills  of  exchange.  Do  these 
terms  include  the  power  to  purchase  —  buy  such  notes  and  biUs  ?  ^*  Nego- 
tiate," cannot  by  any  possibility  be  tortured  into  any  such  meaniiig  as 
^^  purchase."     But  can  the  word  ^^  discount "  cover  any  such  meaning  ? 

The  language  of  the  act  was  probably  copied  from  the  New  York  Free 
Banking  Act  of  1838,  of  which  it  is  almost  a  literal  transcript.  The  mean- 
ing of  the  New  York  act  has  been  judicially  determined.  Talmadge  v. 
Pdl,  8  Selden,  S28  ;  Niagara  County  Bank  v.  Baker,  15  Ohio  St  68 ; 
Fleeher  v.  U,  S.  Bank,  8  Wheaton,  388 ;  Morse  on  Banking,  20. 

It  is  claimed  that  section  30  is  a  recognition  of  the  power  to  purchase : 
but  it  is  only  of  ^'  bon4  fide  bills  of  exchange,"  not  a  mere  evidence  of 
debt ;  not  paper  made  in  that  form  to  sell  and  raise  money  upon ;  not  ac- 
commodation paper,  nor  even  business  paper  made  in  that  form,  so  as  to  in- 
sure its  purchase  at  a  greater  rate  of  interest  than  the  bank  is  allowed  to 
receive  as  discount,  but  a  lond  fide  bill  of  exchange  —  exchange  as  it  is 
expressed  in  section  8,  and  not  intended  in  any  way  as  a  shift  for  a  loan 
of  money,  or  a  discount  at  illegal  interest.  The  bill  of  exchange  is  not  to 
be  determined  alone  by  its  form,  but  by  the  real  character  of  the  transac- 
tion.    Corcoran  ^  Biggs  v.  Powers,  6  Ohio  St.  19. 

In  the  case  at  bar,  according  to  the  petition,  all  the  defendants  are 
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partners.  One  of  these  defendants  drew  the  bill  of  exchange  upon  his 
firm,  which  is  accepted  by  them  at  the  same  place  where  drawn,  the  firm's 
principal  place  of  doing  business. 

A  bill  drawn  by  a  man  upon  himself  is  ajpromissory  note.  Beach  v. 
Ostler,  1  Mass.  120  ;  9  Ala.  76 ;  Mller  v.  Tkomas,  3  Mass.  676  ;  Allen 
V.  7n«.  Oo.  9  C.  B.  574 ;  lb.  570 ;  Hoser  v.  White  Pigeon  Co.  1  Doug. 
193 ;  M.J^  M.E.B.  Oo.  v.  iWKow,  7  Ind.  404 ;  2  Greenleaf,  121 ;  5  Ala. 
657 ;  28  Barb.  390. 

III.  The  bank,  in  the  purchase  of  this  paper,  knowingly  took  and  re- 
ceiyed  more  than  six  per  cent,  interest,  the  rate  allowed  by  the  law  of  the 
state  where  located.  It,  in  fact,  took  and  received  nine  per  cent.,  which 
was  illegal  and  usurious,  and  this  should  defeat  the  recovery  of  any  in- 
terest at  all.  Sec.  30  of  the.  National  Banking  Act ;  Shunk  v.  FirBt  Nat. 
Bank  of  Qalion,  22  Ohio  St.  508. 

IV.  The  court  erred  in  rendering  a  separate  judgment  against  one  of 
the  defendants,  Smith.  The  finding  of  the  court  is  that  Smith  owes  a 
certain  amount  as  drawer.  This  is  erroneous,  where  the  petition  shows, 
as  it  does  in  this  case,  that  the  bill  is  drawn  by  one  partner  upon  the  firm 
of  which  he  is  a  member,  and  accepted  by  such  firm.  If,  as  snown  above, 
Buch  a  bill  is  not  a  bill  in  reality,  but  a  promissory  note,  all  the  incidents, 
rights,  and  benefits  of  a  promissory  note  attach  at  the  maJdng  of  the  pa^r, 
and  govern  all  subsequent  transactions,  as  well  as  holders  thereof.  Smith, 
in  the  eye  of  the  law,  is  a  joint  promisor,  and  a  separate  action  could  not 
have  been  maintained  against  him.  Under  this  judgment,  what  has  be- 
come of  Smith's  liability  as  a  member  of  the  firm  of  Thompson,  Griggs  & 
Co.,  as  One  of  the  acceptors  of  said  paper  ?  His  liability  then  is  joint 
with  them,  and  yet  this  judgment  must  merge  all  right  of  further  action 
against  his  partners. 

Harrison  ^  Olds,  contra.  Section  307  of  the  Code  clearly  gave  the 
court  the  right  to  hear  the  demurrers  when  it  did. 

It  was  clearly  in  the  discretion  of  the  court  whether  it  would  then  hear 
the  demurrers,  and  no  abuse  of  discretion  appears. 

The  court,  in  the  exercise  of  its  discretion,  rightly  ordered  that  the 
demurrers  should  be  then  heard. 

We  submit  that  this  objection  is  frivolous,  and  could  have  been  inter- 
posed for  no  other  purpose  than  delay. 

II.  Has  a  national  bank  power  to  purchase  a  bill  of  exchange  ? 

We  submit  that  it  manifestly  appears  from  sections  8, 18,  30,  and  39 
of  the  act  to  provide  a  national  currency,  that  such  power  is  expressly 
given  and  clearly  recognized.  Section  30  has  been  construed  in  The 
Farmers*  ^  Mechanics^  National  Bank  v.  Bearing,  23  Wallace,  — . 
Also  see  BjAckingham  v.  McLean,  13  How.  151 ;  Creed  v.  IT^e  Oommercial 
Bank  of  Cincinnati,  11  Ohio,  489 ;  Niagara  Bank  v.  Baker,  15  Ohio  St. 
68 ;  White's  Bank  of  Buffalo  v.  Toledo  Ins.  Co.  12  Ohio  St.  601 ;  Morse 
on  Banking,  164. 

The  national  currency  act  makes  no  distinction  between  sight  drafts 
and  bills  of  exchange,  and  time  drafts  or  bills.  ^  The  power  granted  is  to 
buy  and  sell  bills  of  exchange.  Sight  drafts  are  mentioned  in  section  30 
solely  for  the  purpose  of  declaring  that  the  purchase,  discount,  or  sale  of 
a  bill  of  exchange,  payable  at  another  place,  at  not  more  than  the  current 
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rate  of  exchange  on  sight  drafts,  in  addition  to  the  interest,  shall  not  be 
considered  usury. 

The  business  of  dealing  in  bills  of  exchange  is  a  department  of  the 
general  business  of  banking,  and  the  business  includes  discounting,  par- 
chasing,  and  selling  time  bills  as  well  as  sight  bills. 

IT  I.  The  third  defence  raises  the  question  of  usury. 

liut  usury  between  whom  ? 

Not  between  the  parties  to  the  original  bill.  They  do  not  claim  that 
the  drawer  or  acceptors  of  this  bill  of  exchange,  or  that  any  of  the  de- 
fendants in  this  action,  were  charged  or  paid  any  usurious  interest. 

The  bill  took  its  inception  and  had  been  negotiated  before  the  plaintiff 
below  bought  it.  It  was  an  available  and  unimpeachable  security  in  the 
hands  of  the  payees,  Harbaugh,  Matthias  &  Owens.  If  they  had  con- 
tinued to  hold  it  until  after  due,  they  could  have  sued  and  recovered  upon 
it,  without  the  possibility  of  the  assertion  of  any  claim  of  usury  on  the 
part  of  the  drawer  or  acceptors. 

Now  Harbaugh,  Matthias  &  Owens,  by  their  indorsement,  transferred 
all  their  right  and  interest  in  the  bill  to  the  plaintiff  below. 

Consequently,  the  plaintiff  can  assert  and  enforce  against  the  drawer 
and  acceptors  any  rights  that  the  payee  could  have  asserted  and  enforced, 
and  is  subject  to  no  defence  that  could  not  have  been  set  up  against  the 
payees. 

If  Harbaugh,  Matthias  &  Owens  indorsed  the  bill  upon  a  usurious 
consideration,  and  were  sued  upon  their  indorsement,  then  there  might 
have  been  some  pretence  for  them  to  plead  usury  ;  or,  if  they  chose,  they 
might  waive  it.  If  they  paid  usury,  then  they  might  raise  the  question 
whether  they  could  not  recover  double  the  amount  so  paid.  Or,  if  usu- 
rious interest  was  reserved  or  charged  on  their  indorsement,  they  might 
raise  the  question  whether,  in  an  action  against  them,  any  interest  could 
be  recovered.  But  how  the  plaintiff  in  error  can  set  up  usury  occurring 
in  a  transaction  between  wholly  different  parties  as  a  defence  to  his  obli- 
gation, which  is  untainted  with  usury,  passes  our  comprehension. 

According  to  the  general  rule  of  law  applicable  to  the  subject,  even 
Harbaugh,  Matthias  &  Owens  could  not  allege  usury  of  the  transaction 
between  them  and  the  defendant  in  error.  The  bill  was  not  originaUj 
negotiated  by  their  sale.  It  had  been  negotiated  before,  and  was  a  com- 
plete and  available  security  in  their  hands.  They  could  sell  it  for  any 
price  they  saw  fit ;  and  such  sale  would  not  be  usurious.  The  purchase 
of  such  paper  in  good  faith  is  not  a  loan  or  forbearance  of  money.  And 
a  purchase  for  any  sum  less  than  the  face  of  the  paper  is  not  usurious. 

For  a  full  discussion  of  this  subject  see  2  Parsons  Bills  &  Notes,  426 
et  8eq.^  429  ;  Dunkle  v.  Renick^  6  Ohio  St.  527. 

This  is  the  rule  in  Pennsylvania,  where  the  transaction  of  sale  took 
place.  Wycoff  v.  Longhead,  2  Dallas,  92 ;  Ghriffith  v.  Ruford,  1  Rawle, 
196. 

IV.  Did  the  court  err  in  rendering  judgment  against  the  defendant 
Smith,  and  leaving  the  action  to  proceed  against  the  others  ? 

Smith,  individually,  drew  the  bill  of  exchange,  and  was  liable  thereon 
as  drawer. 

The  firm  of  Thompson,  Griggs  &  Co.,  and  the  members  thereof  (of 
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whom  Smith  was  one),  jointly  accepted  the  bill,  and  were  jointly  liable 
thereon  as  acceptors.     Code,  sees.  38,  555. 

It  is  optional  with  the  plaintiff  to  join  in  the  same  action  parties  who 
are  severally  liable  on  a  bill  of  exchange  or  note.  An  obligation  to  sue 
all  the  parties  is  nowhere  imposed.  The  only  penalty  for  bringing  more 
than  one  action  is  the  payment  of  costs.  Green  v.  Burnet^  1  Handy, 
285. 

On  this  bill  the  plaintiff  below  might  have  brought  two  actions:  one 
against  Smith  alone,  m  drawer  ;  another  against  the  firm  and  members 
of  Thompson,  Griggs  &  Co.,  as  acceptors.  In  each  case  a  several  judg- 
ment might  have  been  properly  rendered  in  favor  of  the  plaintiff  for  its 
debt,  but  in  only  one  would  it  have  recovered  its  costs.  Code,  sec.  871 ; 
Cloon  V.  City  Ins.  Co.  1  Handy,  82 ;  2  Nash's  PI.  &  Pr.  1058. 

White,  J.     We  find  no  error  in  this  case. 

We  will  briefly  consider  the  several  questions  raised  in  argument. 

1.  It  is  alleged  the  court  erred  in  hearing  the  demurrers  to  the  answer 
before  the  cause  was  reached  in  its  order  on  the  trial  docket  ....  the 
time  of  hearing  such  cases  is  clearly  within  the  discretion  of  the  court. 

2.  The  next  allied  ground  of  error  arises  on  the  demurrer  to  the  sec- 
ond and  third  defences. 

The  objections  to  the  action  of  the  court  in  sustaining  the  demurrers 
are,  in  substance : 

1.  That  the  bank,  the  plaintiff  below,  had  not  capacity  to  acquire  title 
to  the  bill  sued  on. 

2.  That  if  it  had  such  capacity,  the  usurious  transaction  by  which  it  ac* 
quired  the  bill  from  the  holders,  Harbaugh,  Matthias  &  Owens,  disables 
it  from  collecting  any  interest  from  the  antecedent  parties. 

As  to  the  first  of  these  objections,  the  answer  in  the  first  defence  sets  up 
that  the  bank  purchased  the  bill  of  the  holders,  the  payees.  It  does  not 
state  that  the  purchase  was  made  at  a  usurious  rate  of  discount ;  but  it 
avers  that  under  the  act  of  Congress  to  provide  a  national  currency,  under 
which  the  bank  was  incorporated,  it  had  no  authority  to  purchase  the 
bill. 

It  seems  to  be  the  idea  of  counsel  making  the  objection,  that  negotiable 
paper,  perfect  and  available  in  the  hands  of  the  holder,  is  not  the  subject 
of  purchase  by  a  national  bank  at  any  rate  of  discount.  This  view  we 
think  entirely  erroneous.  We  see  nothing  in  the  act  of  Congress  nor  in 
reason  why  a  borrower  may  not  obtain  the  discount  by  a  bank  of  the  exist- 
ing notes  and  bills  of  others  of  which  he  is  the  holder,  as  well  as  of  his 
own  paper,  made  directly  to  the  bank. 

It  is  true  that,  as  between  natural  persons,  the  purchase  of  such  paper, 
when  made  in  good  faith,  and  not  as  a  disguise  for  a  loan,  is  not  subject  to 
the  usury  laws  ;  but  it  is  otherwise  as  to  a  bank.  In  the  business  of  bank- 
lag,  the  purchasing  and  discounting  of  paper  is  only  ^'  a  mode  of  loaning 
money."  Niagara  County  Bank  v.  Baker  et  al.  15  Ohio  St.  69 ;  Fleckner 
V.  The  Bank  of  the  United  States,  8  Wheat.  888. 

As  to  the  second  objection  —  namely,  that  the  usury  exacted  by  the 
bank  from  Harbaugh,  Matthias  &  Owens,  in  the  acquisition  of  the  paper, 
disables  it  from  recovering  any  interest  from  the  antecedent  parties. 

The  general  rule  is,  that  where  a  bill  or  note  is  valid,  as  between  the 

VOL.  m.  28 


434  THE  AMERICAN  LAW  TIMES  REPORTS.  [October,  1876, 

Vol.  III.]  Smith  v.  The  Excoanoe  Bank  of  Pittsbubg.  [No.  10. 

drawer  or  maker  and  the  payee,  so  that  the  latter  can  maintain  an  action 
upon  it  against  the  former,  it  is  valid  in  the  hands  of  an  indorsee,  who  has 
discounted  it  at  a  usurious  rate  of  interest,  and  he  may  recover  the  full 
amount  of  the  bill  or  note  against  the  maker  or  acceptor.  Munn  v.  Com- 
misnon  Company^  15  Johns.  44. 

The  question  is,  whether  this  principle  has  been  modified  by  the  act  of 
Congress  now  in  question. 

Section  8  of  the  act  defines  the  powers  of  the  national  banks.  It  de- 
clares, among  other  things,  that  they  shall  be  authorized  "  to  carry  on  the 
business  of  banking,  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidences  of  debt." 

Section  30  prescribes  limitations  upon  these  powers,  and  imposes  penal- 
ties upon  the  banks  for  the  transgression  of  such  limitations. 

The  section  declares  "  that  every  association  may  take,  receive,  reserve, 
and  charge  on  any  loan  or  discount  made,  or  upon  any  note,  bill  of  ex- 
change, or  other  evidence  of  debt,  interest  at  the  rate  allowed  by  the  state 
or  territory  where  the  bank  is  located,  and  no  more,"  &c.  It  also  declares 
that  "  the  knowingly  taking,  receiving,  or  reserving,  or  charging  a  rate 
greater  than  aforesaid,  shall  be  held  and  adjudged  a  forfeiture  of  the  en- 
tire interest  which  the  note,  bill,  or  other  evidence  of  debt  carries  with  it, 
or  which  has  been  agreed  to  be  paid  thereon."  The  section  also  contains 
a  provision,  that  in  case  a  greater  rate  of  interest  has  been  paid,  the  per- 
son or  persons  paying  the  same  may  recover  back  twice  the  amount  of  the 
interest  thus  paid. 

Now  manifestly,  this  section  has  reference  to  the  agreement  or  transac- 
tion between  the  bank  and  its  customer.  It  is  the  party  with  whom  the 
bank  had  the  usurious  transaction  to  whom  the  forfeiture  of  the  entire  in- 
terest is  to  be  adjudged,  and  who,  in  case  it  has  been  paid,  is  authorized  to 
recover  back  twice  the  amount.  The  rights  and  liabilities  of  antecedent 
parties  cannot  be  affected  by  the  usurious  character  of  a  transaction  in 
which  they  did  not  participate. 

In  the  present  case,  if  the  indorsers  to  the  bank  —  Harbaugh,  Matthias 
&  Owens  —  should  take  up  the  bill,  under  their  indorsement,  their  right 
to  recover  the  full  amount  from  the  drawer  and  the  acceptors  would  be  un- 
affected by  the  fact  as  to  whether  they  had  or  had  not  asserted  against  the 
bank  their  rights  growing  out  of  the  usurious  transactions. 

Leave  refused, 

McIlvaine,  C.  J.,  Welch,  Rex,  and  Gilmobb,  JJ.,  concurred. 
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SUPREME    COURT    OP   MAINE. 

t 

(To  appear  in  65  Me. ) 

CONSTITUTIONAL  LAW.  —  VAGRANT.  —  COMMITMENT  BY  OVERSEERS  OF 

THE  POOR. 

CITY  OF  PORTLAND  v.  CITY  OF  BANGOR. 

The  fourteenth  amendment  of  the  federal  Constitution  provides  that  no  state  shall  de- 
prive any  person  of  liberty  without  due  process  of  law.  Held,  that  the  ex  parte  deter- 
mination of  two  overseers  of  the  poor  is  not  such  process. 

The  city  of  Portland  sued  the  city  of  Bangor  for  supplies  furnished  the  alleged  pauper, 
in  the  workhouse  of  the  plaintin  city,  committed  under  a  warrant  of  two  overseers  of 
the  poor.  Held^  that  the  commitment  was  illegal,  that  the  plaintiffs  could  not  recover, 
and  that  the  decisions  in  NotVs  case^  11  Maine,  208,  and  in  Portland  v.  Bangor^  42 
Maine,  403,  holding  to  the  contrary,  are  inconsistent  with  the  fourteenth  amendment  of 
the  federal  Constitution. 

On  motion.     Assumpsit  for  alleged  pauper  supplies. 

Harriet  S.  Ray,  the  alleged  pauper,  was  committed  to  the  Portland  work* 
house  in  1871,  under  a  warrant  signed  by  two  overseers  of  the  poor,  on 
an  ex  parte  hearing,  on  the  ground  that  she  was  an  able-bodied,  dissolute 
vagrant,  exercising  no  lawful  business  and  liable  to  become  chargeable  to 
the  city.  This  action  was  brought  for  her  board  while  in  the  workhouse 
for  two  months  ending  September  17,  1871,  at  $2.50  per  week.  The  ver- 
dict was  for  the  plaintiffs  for  $24.49  ;  the  defendants  filed  a  motion  to  have 
it  set  aside,  as  against  law  and  evidence. 

jT.  B.  Reed^  city  solicitor,  for  the  plaintiffs,  relied  upon  Angeline  G. 
Notfs  ca%e^  11  Maine,  208,  and  Portland  v.  Bangor^  42  Maine,  403. 

A.  G.  Wakefield^  for  the  defendants. 

Walton,  J.  It  was  decided  in  Angeline  G,  Nott^a  case^  11  Maine,  208, 
that  the  statute  of  this  state  which  declares  that  two  or  more  overseers 
of  the  poor  of  any  town  or  city  may,  by  a  writing  under  their  hands,  com- 
mit to  the  workhouse  "  all  persons  able  of  body  to  work,  and  not  having 
estate  or  means  otherwise  to  maintain  themselves,  who  refuse  or  neglect 
so  to  do,  and  all  such  as  live  a  dissolute,  vagrant  life,  and  exercise  no  or- 
dinary calling  or  lawful  business,  sufficient  to  gain  an  honest  livelihood  ; 
and  all  such  as  spend  their  time  and  property  in  public  houses  to  the  neg- 
lect of  their  proper  business,"  violates  no  provision  of  our  state  constitu- 
tion ;  and  in  Portland  v.  Bangor^  42  Maine,  403,  that  the  expenses  thus 
incurred  for  the  support  of  either  of  these  classes  of  persons  while  thus 
confined  in  the  workhouse  are,  in  contemplation  of  law,  pauper  supplies, 
and  may  be  sued  for  and  recovered  as  such  of  the  town  or  city  where  such 
persons  have  their  settlements. 

If  such  an  arbitrary  exercise  of  power  violates  no  provision  of  our  state 
Constitution,  it  very  clearly  violates  the  fourteenth  amendment  of  the  fed- 
eral Constitution.  That  article  declares  that  no  state  shall  deprive  any 
person  of  life,  liberty^  or  property,  without  due  process  of  law  ;  and  while 
it  may  not  be  easy  to  determine  in  advance  what  will  in  every  case  con- 
stitute due  process  of  law,  it  needs  no  argument  to  prove  that  an  ex  parte 
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determination  of  two  overseers  of  the  poor  is  not  such  process.     Ihinn  v. 
Burleigh^  62  Maine,  24. 

If  white  men  and  women  may  be  thus  summarily  disposed  of  at  the 
North,  of  course  black  ones  may  be  disposed  of  in  the  same  way  at  the 
South ;  and  thus  the  very  evil  which  it  was  particularly  the  object  of  the 
fourteenth  amendment  to  eradicate  will  still  exist. 

The  objection  to  such  a  proceeding  does  not  lie  in  the  fact  that  the  per- 
sons named  may  be  restrained  of  their  liberty,  but  in  allowing  it  to  be 
done  without  first  having  a  judicial  investigation  to  ascertain  whether  the 
charges  made  against  them  are  true.  Not  in  committing  them  to  the 
workhouse,  but  in  doing  it  without  first  giving  them  an  opportunity  to  be 
heard. 

If  the  decisions  in  NotVa  case^  and  in  Portland  v.  Bangor^  above  cited, 
were  correct  when  made,  the  power  therein  sanctioned  can  be  exercised 
no  longer.  It  is  abrogated  by  the  fourteenth  amendment  of  the  federal 
Constitution  ;  and  was  at  the  time  when  the  proceedings  on  which  this  ac- 
tion is  founded  were  had.  The  proceedings  being  illegal,  the  action  can- 
not be  maintained.  The  verdict  upon  the  undisputed  facts  of  the  case  is 
contrary  to  law.     It  must  therefore  be  set  aside. 

Motion  sustained.     Verdict  set  aside.     New  trial  granted, 

Appleton,  C-  J.,  Barrows,  Danforth,  Virgin,  and  Peters,  JJ., 
concurred. 


SUPREME  COURT  COMMISSION  OF  OHIO. 

(To  appear  in  27  Ohio  SUte.) 

mechanic's  lilEN.  —  SXTB-CONTRACTOR.  —CHANGE  IN  PLAN  OP  BUILD- 
ING. —  NOTICE  TO  CORPORATION. 

DUNN  V.  RANKIN  &  CO. 

1.  Under  the  statute  to  create  a  lien  in  favor  of  mechanics  and  others,  the  claim  of  a 
sub-contractor  ac^ainst  the  owner  of  the  structure  is  limited  to  the  work  and  materials 
furnished  in  performing  a  particular  contract  between  the  owner  and  contractor  m  re- 
lation to  such  structure;  also  to  the  amount  unpaid  on  such  contract  at  the  time  he 
delivers  to  the  owner  his  attested  account  against  the  contractor  for  such  work  and 
materials. 

2.  Where  independent  jobs  are  let  nnder  separate  contracts,  though  between  the  same 
owner  and  contractor,  the  liens  of  the  sub-contractors  are  respectively  confined  to  the 
amount  unpaid  on  the  particular  contract  each  one  aided  the  contractor  to  perform. 

3.  When  a  contract  for  a  structure  provides  for  changes  in  the  plans  and  specifications, 
and  extra  work  is  done  in  completing  the  structure  without  a  new  contract,  a  sub-con- 
tractor of  any  part  of  the  job  may  perfect  a  lien  on  the  amount  due  from  the  owner 
to  the  contractor  for  such  extra  wore. 

4.  When  a  sub-contractor  seeks  a  lien  under  the  statute  against  a  corporation  as  the 
owner,  the  delivery  of  his  attested  account  against  the  contractor  to  the  agent  or  offi- 
cer of  the  corporation,  who  is  duly  authorized  to  enter  into  the  contract,  under  which 
the  job  is  done,  in  his  own  name,  and  to  account  to  the  contractor  and  sub-contractor 
in  accordance  with  their  respective  rights,  is  sufficient  notice  to  fix  the  lien  »gainst 
the  corporation. 
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Ebbob  to  the  superior  court  of  Cincinnati. 

June  12,  1869,  George  Bearly  entered  into  a  contract  with  the  city  of 
Cincinnati,  acting  by  William  F.  Hurlbut,  cleric  of  the  board  of  educa- 
tion, whereby  Bearly  was  to  construct,  by  August  20, 1870,  a  school-house 
for  the  sum  of  $81,000. 

The  work  was  to  be  done  under  the  direction  of  the  superintendent  of 
school  buildings,  in  accordance  with  plans  and  specifications  furnished  to 
Bearly,  and  in  pursuance  to  which  he  made  the  contract. 

Bearly  was  to  be  paid  as  the  work  progressed,  except  that  twenty  per 
cent,  of  the  value  of  the  work  was  to  be  reserved  until  the  completion  of 
the  house.  The  contract  contained,  among  others,  the  following  provi- 
sions :  — 

^^  Moreover,  it  is  understood  and  agreed  that  if  any  changes  in  said 
plans  and  specifications,  and  the  work  corresponding  thereto,  are  consid- 
ered advisable  or  necessary,  the  same  may  be  done,  and  shall  be  executed 
by  sud  Bearly,  at  such  price  as  may  be  agreed  upon  between  him  and  the 
superintendent  of  buildings  ;  but  the  same  shall  not  be  made  without  the 
consent  of  the  building  committee  of  said  board,  nor  unless  a  memoran- 
dum of  said  changes  and  the  price  thereof  be  first  made  and  signed  by 
said  Bearly  and  said  superintendent. 

"  If,  however,  any  of  the  sub-contractors  of  said  work  shall,  at  any 
time  during  the  progress  of  said  work,  give  notice  to  said  board  that  they 
have  not  received  pay  for  their  estimated  portion  of  said  work,  according 
to  the  terms  of  their  i^eement  with  said  Bearly,  then  in  such  case  it  shall 
be  lawful  for  the  clerk  of  said  board  to  settle  directly  with  such  sub-con- 
tractors ;  their  receipts  for  such  direct  payments  to  be  taken  as  *  absolute 
payment  and  satisfaction  for  so  much  of  the  contract  price  of  said  house. 

^^  It  is  understood  that  if  any  changes  are  made  in  said  work,  as  above 
provided  for,  the  above  named  contract  price  is  to  be  increased  or  dijnin- 
ished,  according  to  the  agreement  entered  into  as  to  such  changes  between 
said  Bearly  and  said  superintendent  of  buildings  as  shown  by  their  mem- 
oranda of  secernent. '' 

The  school-house  was  completed,  and  accepted  by  the  board  of  educa- 
tion on  the  15th  day  of  August,  1870  ;  and,  on  the  same  day,  the  balance 
of  the  contract  price,  $81,000,  was  paid  over  to  Bearly. 

On  the  18tli  day  of  August,  1870,  Rankin  &  Co.,  sub-contractors,  filed 
their  attested  account  against  Bearly  in  the  office  of  William  F.  Hurlbut, 
clerk  of  the  board  of  education,  who  was  then  absent  from  the  city,  and 
did  not  return  until  the  22d  of  August. 

August  22d,  Dunn  &  Witt,  sub-contractors  on  the  school-house,  filed 
their  attested  account  against  Bearly  with  the  clerk  of  the  board  ;  and  in 
the  evening,  the  claims  of  Rankin  &  Co.,  and  Dunn  and  Witt  were  pre- 
sented to  the  board  of  education.  Finnegan  &  Son  filed  their  attested 
account  with  the  clerk  of  the  board,  August  26th. 

Each  of  the  above  named  accounts  were  for  work  done  and  materials 
furnished  on  the  school-house,  according  to  the  original  plans  and  specifi- 
cations, and  embraced  within  the  contract  price  of  $81,000. 

On  the  27th  day  of  August,  1870,  the  Greenlees  &  Ransom  Co.  filed 
its  attested  account  with  the  clerk  of  the  board  of  education  for  work  and 
material  furnished  for  a  frame  privy,  which  did  not  appear  on  the  origi- 
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nal  plans,  and  was  never  made  any  part  thereof,  and  also  its  attested 
account  for  work  and  material  in  the  school-house  itself,  which  said  work 
and  material  was  over  and  above  all  work  and  material  required  in  the 
completion  of  the  original  contract. 

After  August  15,  1870,  there  remained  in  the  hands  of  the  city  $1,377, 
due  for  this  privy  and  extras  in  the  school-house  proper ;  and  the  amonnt 
so  due  was  for  work  and  materials  furnished  independent  of  the  work  and 
materials  included  in  the  contract  for  $81,000, 

On  September  1,  1870,  Rankin  &  Co.  filed  their  petition  in  the  supe- 
rior court  of  Cincinnati  against  the  city,  alleging  that  they  were  sub-con- 
tractors upon  the  school-house ;  that  there  was  due  to  them  from  Bearly 
the  sum  of  $3,313.23 ;  that  they  had  filed  their  account  with  the  city  as 
aforesaid ;  and  asked  judgment  against  the  city  for  the  amount  in  its 
hands  due  to  Bearly. 

The  city  filed  an  affidavit,  stating  that  Dunn  &  Witt,  Greenlees  &  Ran- 
som Co.,  Finnegan  &  Son,  Leonard  Swartz,  and  George  Bearly  claimed 
an  interest  in  said  money,  and  by  order  of  court  they  were  made  parties 
and  required  to  set  up  or  relinquish  their  respective  claims.  Subsequently, 
Edwin  Long  was  made  party  defendant,  and  the  answers  and  cross-peti- 
tions of  Dunn  &  Witt,  Greenlees  &  Ransom  Co.,  Edwin  Long,  and  Fin- 
negan &  Son,  were  filed  in  the  case,  also  that  of  the  city  relating  to  the 
claim  of  Swartz. 

The  amounts  claimed  were  all  admitted  to  be  due  and  correct  in 
amount ;  and  it  was  admitted  by  all  parties  that  the  claims  of  Greenlees 
&  Ransom  Co.  and  Edwin  Long  were  for  work  and  materials  not  in- 
cluded in  the  original  plans  and  specifications.  It  was  also  admitted  that 
the  money  left  in  the  hands  of  the  city  at  the  time  the  first  notice  was 
filed  was  all  due  for  work  and  material  not  provided  for  in  the  original 
plans  and  specifications. 

The  original  plans  and  specifications  provided  for  a  brick  privy,  to  be 
erected  on  the  west  side  of  the  school-house,  and  provided  for  no  other  privy. 

The  city  owned  a  lot  on  the  east  side  of  the  school-house,  which  was 
subject  to  a  leasehold  interest  at  the  time  the  contract  for  building  the 
school-house  was  executed,  but  subsequently  it  purchased  the  leasehold ; 
and  thereafter,  by  the  consent  of  Bearly,  the  brick  privy  he  had  contracted 
for  was  built  on  the  east  instead  of  the  west  side  of  the  school-house,  and 
a  frame  privy  contracted  for,  to  be  built  for  the  siun  of  $463  by  said 
Bearly,  on  the  east  side  of  the  school-house,  was  located  on  the  west  side 
of  the  school-house,  where  the  brick  privy  was  originally  to  have  been 
placed. 

The  Greenlees  &  Ransom  Co.  were  the  sub-contractors  who  furnished 
the  wood-work  for  this  frame  privy,  and  at  an  agreed  price  of  $223.10. 
Edwin  Long  did  the  painting  thereon,  which  amounted  to  $35.  The 
frame  privy  was  built  according  to  plans  drawn  and  specifications  made 
by  the  superintendent  of  school  buildings,  and  made  the  basis  of  a  new 
contract  a  year  after  the  original  contract  for  building  school-house  and 
brick  privy  had  been  executed. 

This  case  came  on  for  trial  in  April,  1871,  at  special  term,  and  was  re- 
served to  general  term.  In  general  term,  the  court  ordered  all  the  money 
in  the  bands  of  the  city  and  due  Bearly,  less  costs  of  suit  and  the  claim 
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of  Swartz,  to  be  paid  to  Ranldn  &  Co.,  to  which  Dunn  &  Witt,  Greenlees 
&  Ransom  Co.,  and  Edwin  Long  excepted.  They  also  filed  a  motion  for 
a  new  trial,  which  was  overraled  and  exceptions  taken. 

Thereupon  they  filed  their  petition  in  error  in  the  supreme  court  to 
reverse  the  judgment  of  the  superior  court,  on  the  ground  that  the  judg- 
ment of  the  court  was  against  the  law  and  the  evidence. 

JSoadly  ^  Johnson^  for  Dunn  &  Witt.  We  claim  that  the  court  below 
erred  in  holding  that  the  notice  of  Rankin  &  Co.  was  served  upon  the  city 
of  Cincinnati  earlier  than  the  notice  which  we  served  upon  the  city,  and 
also  in  ordering  that  all  the  money  in  the  hands  of  the  city  at  the  time  of 
said  service  should  be  paid  to  Rankin  &  Co. 

We  claim  that  actual  service  of  our  notice  upon  the  city  was  made  at 
the  same  time  as  the  notice  of  Rankin  &  Co. ;  and  that,  therefore,  we 
were  entitled  to  pro  rata  distribution  with  Rankin  &  Co. 

We  also  claim  that  even  though  it  should  be  found  that  the  notice  of 
Rankin  &  Co.  was  actually  served  upon  the  city  prior  to  the  service  of 
our  notice,  yet  the  same  principle  of  law  prevails  as  to  sub-contractors 
which  has  been  declared  as  to  contractors,  viz. :  that  as  between  themselves 
there  is  no  priority,  and  hence  we  were  entitled  to  pro  rata  distribution 
with  Rankin  &  Co. 

We  claim  that  a  service  of  notice  upon  the  clerk  of  the  board  of  edu- 
cation, or  a  fiUng  of  notice  in  the  office  of  the  clerk,  is  not  such  a  ser- 
vice as  would  affect  the  money  due  to  Bearly. 

If  the  court  should  hold  that  the  notice  of  Rankin  &  Co.  was  in  con- 
templation of  law  filed  before  the  notice  of  Dunn  &  Witt,  then  we  claim 
that,  as  between  sub-contractors,  there  is  no  priority,  and  their  claims  should 
be  paid  pro  rata^  if  there  should  be  insufficient  money  to  pay  them  in  full. 

T*he  law  itself  is  silent  on  this  subject.  Nothing  is  said,  either,  as  to 
the  liens  of  contractors  in  reference  to  priority.  But  this  court  has  held 
in  the  case  of  Ghoteau  et  al.  v.  Thompson  et  al.  2  Ohio  St.  114,  that  as 
bet^ween  lienholders  there  is  no  priority,  and  the  reason  given  is,  that  the 
ivork,  and  labor,  and  materials  of  all,  are  contributed  to  a  common  pur- 
pose ;  the  work  of  each  assists  to  make  the  value  of  the  whole. 

Xhe  same  reason  exists  as  to  sub-contractors  :  their  work  makes  up  the 
vrork  of  the  contractor ;  the  work  of  one  is  no  more  necessary  than  the 
work  of  the  others.  Then  why  should  one  be  paid  and  others  left  un- 
paid ?  Because  he  files  his  notice  first  ?  So  one  contractor  may  file  his 
notice  long  before  another  contractor,  or  even  before  the  work  of  the 
other  contractors  is  commenced,  yet  he  shall  take  no  advantage  thereby. 
So  it  should  be  with  sub-contractors  ;  their  rights  are  similar  —  their 
equities  are  equal  —  their  relations  are  identical  with  those  of  contractors. 
The  law  of  last  winter  recognizes  this  equity,  and  provides  that  sub-con- 
tractors shall  fare  alike  under  the  lien  law  for  mechanics  and  others. 

The  supreme  court  has  never  decided  the  question  as  to  the  rights  of 
sab-contractors  between  themselves  in  a  case  like  this.  The  superior 
court  of  Cincinnati,  in  1856,  in  the  case  of  McOollum  ^  Co.  v.  Richard- 
son et  al.  2  Handy,  274,  in  general  term,  held  that  the  first  in  time  was 
first  in  right.  But  it  is  difficult  to  see  why  any  different  principle  should 
be  enforced  as  to  sub-contractors,  than  that  applied  to  contractors ;  and 
the  opinion  of  the  court  in  that  case  does  not  seem  to  us  to  lessen  the 
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difficulty,  or  justify  the  difference  held  in  that  case.  In  cases  of  attach- 
ment, there  seems  good  reason  why  the  first  served  should  take  prece- 
dence ;  but  as  between  contractors  and  sub-contractors,  their  rights  and 
equities  should  not  depend  upon  priority  of  time  only  in  asserting  their 
clidms.  If  that  were  the  rule,  the  contractor  or  sub-contractor  who  first 
finished  his  work  on  a  building  might  ^^  gobble  up  "  all  the  money  doe 
on  a  building,  or  the  proceeds  of  its  sale;  while  the  last  contractor— 
the  one  who  completed  the  building,  and  without  whose  services  the 
building  would  be  of  little  value  —  might  be  able  to  get  nothing.  The 
principle  announced  in  Chateau  et  al.  v.  Thompson  is  an  equitable  and 
just  one,  and  necessary  to  protect  the  rights  of  contractors.  The  same 
reason  for  the  rule  exists  as  to  sub-contractors,  and  should  be  followed  by 
the  establishment  of  the  same  rule  as  between  them. 

There  is  one  other  view  of  the  matter  to  be  urged  in  this  connection, 
and  that  is  derived  from  the  contract  between  the  city  of  Cincinnati  and 
Bearly. 

By  a  provision  of  the  contract  the  sub-contractors  were  provided  with 
the  means  of  having  their  claims  paid  in  full,  if  notice  had  been  given  in 
time.  This  puts  the  sub-contractors  on  the  same  footing  as  the  con- 
tractor ;  their  receipts  were  as  good  as  the  contractor's,  and  the  same  rale 
would  be  applied  to  them  as  to  different  contractors ;  and  there  could 
have  been  no  priority  between  the  several  sub-contractors. 

Reuben  Tyler^  for  Greenlees  &  Ransom  Co.  and  Edwin  Long.  I. 
Neither  the  plaintiffs,  Rankin  &  Co.,  nor  any  other  sub-contractor  of 
George  Bearly,  have  any  claim  to  any  part  of  the  money  in  the  hands  of 
the  city  and  due  Bearly,  unless  they  were  sub-contractors  on  the  specific 
work  for  which  said  money  was  due.     1  S.  &  C.  833. 

II.  No  part  of  the  money  remaining  in  the  hands  of  the  city,  and  due 
Bearly  on  August  18,  1870,  when  Rankin  &  Co.  filed  their  notice,  was 
due  as  consideration  for  any  work  or  material  on  which  Rankin  &  Co., 
Dunn  &  Witt,  or  Finnegan  &  Son  were  sub-contractors. 

The  truth  of  this  proposition,  so  far  as  the  evidence  goes,  is  unques- 
tioned ;  but  Rankin  &  Co.  and  Dunn  &  Witt  claim,  and  the  superior 
court  of  Cincinnati  held,  that  the  original  contract  with  Bearly  must  be 
so  construed  that  all  the  work  done  by  Bearly  was  included  in  and  cov- 
ered by  the  said  original  contract ;  whereas  Greenlees  &  Ransom  Co.  and 
Edwin  Long  claimed,  and  still  insist,  that  a  frame  privy,  built  under  new 
plans  and  by  virtue  of  a  new  contract,  and  contracted  to  be  pnt  on  land, 
the  possession  of  which  the  city  did  not  have  when  said  original  contract 
was  made,  could  not  and  cannot  be  included  in  said  original  contract ; 
nor  can  said  original  contract  (as  we  claim)  be  construed  to  embrace  any 
extra  work  which  was  not  included  by  the  original  plans  and  specifica- 
tions, and  not  necessary  to  the  completion  of  the  house  in  accordance 
therewith,  for  the  sum  of  $81,000. 

III.  Greenlees  &  Ransom  Co.  and  Edwin  Long  are  the  only  parties 
who  have  any  claim  under  and  by  virtue  of  the  lien  law  upon  the  money 
remaining  in  the  hands  of  the  city,  and  due  to  Bearly  after  the  loth  day 
of  August,  1870. 

This  proposition  is  based  on  the  evidence  that  Greenlees  &  Ransom 
Co.  and  Edwin  Long  were  sub-contractors,  and  did  use  all  the  means  the 
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law  requires .  for  securing  pay  for  the  work  and  material  furnished  for 
said  privy  and  extra  work,  and  that  none  of  the  other  parties  contributed 
thereto  at  all ;  and  also  follows  as  the  logical  and  inevitable  sequence  of 
their  view  of  the  preceding  propositions. 

U.  L,  Be  Camp^  for  defendants  in  error.  I.  Was  the  money  due  Bearly 
from  the  city  due  him  upon  bis  contract  ? 

If  it  is  not,  then  this  action  must  fail,  and  all  the  parties  have  mistaken 
their  remedy. 

The  whole  proceeding  is  based  on  the  assumption  that  the  money  is 
dne  Bearly  on  the  contract  with  the  city,  on  which  the  parties  are  sub- 
contractors. It  is  therefore  a  contest  between  sub-contractors  —  a  suit, 
not  against  the  contractor  as  an  individual  seeking  personal  judgment, 
but  a  special  remedy.  A  statutory  remedy  must  be  strictly  pursued. 
One  of  the  indispensable  requisites  to  entitle  a  party  to  relief  under  this 
statute  is,  that  he  file  with  the  owner  an  attested  account  of  the  amount 
and  value  of  the  labor  performed. 

We  claim  that  the  contract  must  be  taken  as  a  whole.  It  is  clear  and 
unambiguous,  and  therefore  there  is  no  room  for  the  admissibility  of  parol 
testimony.  The  contract  speaks  for  itself  and  needs  no  interpreter.  All 
its  terms  are  clear  and  distinct,  and  there  is  no  room  for  doubt  in  the 
minds  of  the  parties  to  the  contract.  It  recognizes  the  clerk  of  the  board 
of  education  as  the  proper  medium  between  sub-contractors  and  the  city, 
and  as  the  authorized  agent  of  the  city  herself  in  the  payment  of  money. 
It  directs  the  manner  in  which  everything  shall  be  done,  the  time  within 
which  it  shall  be  done ;  provides  for  all  changes  and  alterations  which  shall 
suggest  themselves  from  time  to  time  as  the  work  progresses,  and  speci- 
fies the  manner  in  which  the  agreed  price  of  $81,000  shall  be  increased  or 
diminished  according  to  the  changes  which  shall  be  made.  Can  language 
be  plainer,  and  is  not  the  conclusion  irresistible,  that  this  contract  was  in- 
tended to  cover  all  the  work  done  upon  the  building  and  its  various  ap- 
pointments, whether  such  work  be  extra  work  or  not  ?  Is  not  the  plain 
meaning  of  this  contract  that  the  contractor  was  to  go  on  and  build  the 
house,  according  to  the  plans  and  specifications,  for  the  sum  of  $81,000, 
but  providing  that  alterations  should  be  made  in  the  plans  and  specifica- 
tions according  to  the  judgment  of  the  city  ;  and  if  the  work  was  thereby 
increased,  that  the  contractor  should  receive  the  amount  of  such  extra 
work  in  addition  to  the  stated  sum  of  $81,000,  —  thus  covering  all  the 
work,  whether  done  according  to  the  plans  and  specifications  as  originally 
drawn,  or  modified  according  to  the  judgment  of  the  city  ?  This  inter- 
pretation of  the  contract  is  so  plain  that  it  seems  a  useless  task  to  attempt 
to  argue  it  further. 

Such  being  a  fair  interpretation  of  the  contract,  does  not  an  alteration 
like  that  in  the  privy  come  plainly  within  its  terms  ?  According  to  the 
testimony  in  the  case,  it  was  originally  intended  that  a  brick  privy  should 
be  placed  upon  the  original  lot ;  but  it  was  found  afterward  to  be  imprac- 
ticable on  account  of  the  nature  of  the  ground,  and  a  frame  privy  was  put 
up  on  the  very  spot  on  which  it  was  intended  •  to  have  placed  the  brick 
privy,  and  the  brick  privy  was  put  up  on  an  adjoining  lot  subsequently 
purchased.  Can  it  be  said  with  any  force  that  this  was  not,  in  the  lan- 
guage of  the  contract,  ^^  a  change  in  said  plans  and  specifications  and  the 
work  corresponding  thereto,  considered  advisable  or  necessary?  " 
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The  contract  itself  is  sufficient,  without  anything  else,  to  aupport  the 
assertion  that  the  clerk  of  the  board  of  education  was  the  duly  authorized 
agent  of  the  city  in  this  matter.  He  is  specially  designated  in  the  con- 
tract itself  as  the  medium  of  communication  between  the  city  and  sub- 
contractors. The  object  and  intention,  as  well  as  the  effect  of  filing  an 
attested  account  by  a  sub-contractor,  was  to  stop  the  payment  of  the 
money.  No  money  could  be  paid  out  by  the  city  treasurer  except  on  a 
warrant  of  the  city  auditor,  and  the  city  auditor  would  not  and  could 
not  draw  his  warrant  except  on  the  certificate  of  the  clerk  of  the  board  of 
education.  Here,  then,  is  the  only  medium  through  which  any  one  could 
draw  money  from  the  city  treasury  on  account  of  the  school  fund.  With- 
out the  certificate  of  the  clerk  of  the  board  of  education,  not  one  cent 
could  be  appropriated  to  the  payment  of  any  claim,  however  just.  Dis- 
ney's Laws  and  Ordinances,  sec.  8,  p.  776. 

Service  on  the  authorized  agent  of  a  corporation  is  service  on  the  corpo- 
ration.    Angell  &  Ames  on  Corp.  sec.  305,  and  authorities  cited. 

Day,  J.  It  is  conceded  that  the  city  of  Cincinnati  is  indebted  to 
George  Bearly,  as  contractor  for  work  and  materials  in  erecting  the  build- 
ing mentioned,  in  the  sum  of  $1,377.  The  amount  so  due  to  him  is 
claimed  by  his  sub-contractors,  under  the  provisions  of  the  ^^  Act  to  create 
a  lien  in  favor  of  mechanics  and  others  in  certain  cases  "  (S.  &  C.  833), 
and  Bearly  admits  that  their  claims,  as  against  him,  are  just  and  due; 
the  controversy,  therefore,  relates  solely  to  die  distribution  of  the  fimd  be- 
tween them. 

The  amount  due  to  Rankin  &  Co.  from  Bearly  is  greater  than  the 
amount  due  to  him  from  the  city.  They  claim  that  they  filed  their  at- 
tested account  with  the  city  before  any  of  the  other  sub-contractors,  which 
gives  them  the  priority,  and  entitles  them  to  the  whole  fund. 

Dunn  &  Witt  claim  that  they  filed  their  attested  account  with  the  city 
at  the  same  time  with  Rankin  &  Co.,  and  so  are  entitled  to  their  propor- 
tionate share  of  the  fund  with  them,  to  the  exclusion  of  the  other  sub- 
contractors who  filed  their  attested  accounts  at  a  later  date. 

The  Greenlees  &  Ransom  Co.  and  Edwin  Long  claim  they  are  entitled 
to  the  whole  fund,  in  proportion  to  their  several  accounts,  on  the  ground 
that  the  amount  due  to  Bearly  from  the  city  is  for  extra  work  and  mate- 
rials, not  embraced  in  the  school-house^  contract,  a  part  of  which  extra 
work  and  materials  constitute  the  whole  amount  of  their  accounts ;  while 
those  of  the  other  sub-contractors  are  included  in  the  specifications  and 
contract  for  building  the  school-house. 

The  first  question  to  be  considered,  then,  is,  whether  the  fund  in  dis- 
pute arises  upon  one  contract  or  different  contracts  between  the  owner 
and  contractor ;  for,  under  the  statute,  the  claim  of  the  sub-contractor 
against  the  owner  of  the  structure  is,  by  fair  construction,  limited  to  the 
work  and  materials  furnished  in  performing  a  particular  contract  between 
the  owner  and  contractor ;  also  to  the  amount  due  on  said  contract  at  the 
time  he  delivers  to  the  owner  his  attested  account  against  the  contractor 
for  such  work  and  materials.  If  there  be  distinct  jobs  of  the  kinds  enu- 
merated in  the  statute,  under  separate  contracts,  though  under  contracts 
between  the  same  owner  and  contractor,  the  liens  of  the  sub-contractors 
are  respectively  confined  to  the  amount  due  on  the  contract  each  one 
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aided  the  contractor  to  perform ;  the  same  as  it  would  be  if  the  owner 
had  contracted  each  job  to  a  different  contractor ;  for  the  policy  of  the 
statute  is  not  to  give  a  general  lien  to  the  sub-contractor,  but  to  give  him 
a  right  to  the  fund  to  which  his  own  labor  or  materials  have  contributed. 

In  June,  1869,  the  city,  through  its  duly  authorized  agents,  contracted 
with  Bearly  to  build  a  school-house  for  $81,000,  in  accordance  with  de- 
tailed plans  and  specifications,  including  a  brick  privy.  About  a  year 
afterward,  it  was  determined  to  build  another  privy,  to  be  constructed  of 
wood.  This  structure  not  beiag  expressly  included  in  the  specifications 
or  provisions  of  the  school-house  contract,  new  plans  and  specifications  for 
this  work  were  submitted  to  Bearly,  who  proposed  to  do  it  for  $463.  His 
proposition  was  accepted,  and  a  contract  was  entered  into  with  him  ac- 
cordingly. 

It  is  claimed  that  inasmuch  as  ^^  changes  "  in  the  ^^  plans  and  specifica- 
tions," which  are  made  part  of  the  original  contract,  are  provided  for  in 
that  instrument,  this  new  structure  is  embraced  therein,  and  must  be  re- 
garded as  erected  under  that  contract.  But  the  new  privy  was  not  a 
change  in  the  original  plans.  It  was  a  new  building,  and,  although  an 
appurtenance  to  the  main  edifice,  it  was  a  distinct  and  separate  structure, 
erected  under  another  contract  than  that  of  the  other  buildings,  as  much 
as  it  would  have  been  had  the  new  job  been  contracted  for  by  another 
person.  The  amount  agreed  to  be  paid  Bearly  for  the  frame  privy  re- 
mains unpaid,  and,  in  accordance  with  the  principle  already  stated,  his 
sub-contractors,  to  the  extent  their  work  and  materials  went  into  that 
structure,  may  acquire  a  lien  thereon  pursuant  to  the  statute,  while  those  ' 
who  contributed  only  to  the  other  building  cannot. 

The  balance  of  the  amount  in  controversy  is  due  to  Bearly  for  extra 
work  and  materials  that  went  into  the  principal  building,  as  to  which 
there  was  no  contract  other  than  the  original  one,  and  this  work  may 
fairly  be  regarded  as  embraced  in  the  "  changes  "  provided  for  in  that 
contract.  A  lien  may  therefore  be  acquired  upon  the  balance  so  due  by 
the  sub-contractors  who  did  work  or  furnished  materials  in  performance 
of  the  original  school-house  contract,  and  including  the  extra  work  in 
completion  thereof. 

Tlie  Greenlees  &  Ransom  Co.  and  Edwin  Long  were  the  only  sub-con- 
tractors who  did  or  furnished  anything  toward  the  erection  of  the  frame 
privy.  The  other  parties,  therefore,  can  acquire  no  lien,  under  the  stat- 
ute, to  that  part  of  the  fund  due  for  that  structure  ;  and  that  part  of  the 
amount  due  to  the  Greenlees  &  Ransom  Co.  and  to  Long,  in  excess  of 
what  is  due  to  them  for  work  and  materials  which  went  into  the  building 
erected  under  the  new  contract,  falls  into  the  same  condition  with  that  of 
the  other  sub-contractors. 

The  next  question  to  be  considered  relates  to  the  priorities  between  the 
sub-contractors  upon  that  part  of  the  fund  due  to  Bearly  upon  the 
original  contract.  It  is  claimed  that,  as  between  sub-contractors,  there  is 
no  priority.  But  it  has  been  settled  that,  as  the  statute  stood  at  the  time 
this  transaction  arose,  those  first  in  time  in  delivering  their  attested  ac- 
counts to  the  ovmer  were  prior  in  right.     Copeland  v.  MarUony  22  Ohio 

ot.  d«70. 

We  must  then  determine  whose  account  was  fii*st  delivered  to  the  owner 
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in  compliance  with  the  statute ;  and  here  the  contest  is  only  between 
Ransom  &  Co.  and  Dunn  &  Witt,  for  the  notices  of  all  the  others  were 
subsequent  to  theirs,  and  the  priorities  under  the  latter  notices  are  not 
questioned. 

All  the  notices  were  left  at  the  office  of  the  clerk  of  the  board  of  edu- 
cation. Rankin  &  Co.  left  their  notice  or  attested  account  at  the  office  on 
the  morning  of  the  18th  of  August,  1870.  The  clerk  was  then  absent 
from  the  city,  but  the  office  was  in  the  care  of  an  employee,  who  attended 
to  all  matters  that  did  not  require  the  official  action  of  the  clerk.  The 
clerk  returned  to  the  office  in  the  morning  of  August  22, 1870,  and  Dunn 
&  Witt  deposited  their  claim  in  the  office  at  five  o'clock  P.  M.  of  that  day. 
Both  claims  were  read  to  the  board  of  education  in  the  evening  of  the 
same  day. 

It  is  claimed,  in  behalf  of  Dunn  &  Witt,  that  neither  party  obtained 
any  lien  until  the  board  of  education  was  notified  of  their  claims,  and 
that  their  notices  to  the  board  being  simultaneous,  they  are  equal  in  right 
as  to  the  fund  in  dispute.  On  the  other  hand,  it  is  claimed,  on  behalf  of 
Ransom  &  Co.,  that  a  lien  was  fixed  thereon  by  their  notice  to  the  clerk 
of  the  board,  which  they  claim  was  prior  to  that  of  all  others. 

Without  determining  whether  the  leaving  of  an  attested  account  at  the 
office  of  the  clerk  was  sufficient  to  create  a  claim  against  the  city  under 
the  statute,  we  think  that,  under  the  circumstances  of  this  case,  it  was 
sufficient  for  that  purpose  to  deliver  it  to  the  clerk,  for  a  corporation  was 
the  owner,  and  could  know  or  act  only  through  its  duly  constituted  officers 
or  agents.  It  is  true  the  board  of  education  was  invested  with  general 
authority  as  to  all  matters  appertaining  to  public  school  buildings  ;  but  it 
appears  that  in  this  instance  the  clerk  of  the  board  was  authorized  by  the 
board,  with  the  concurrence  of  the  city  authorities,  to  enter  into  this  con- 
tract in  his  own  proper  name,  and  was  expressly  authorized  by  the  con- 
tract, on  notice  to  the  board  by  the  sub-contractors,  to  settle  with  them 
directly  all  their  claims  against  the  contractor  arising  under  the  contract. 
Thus  all  the  parties  connected  with  the  contract,  under  which  these  claims 
arise,  recognize  the  board  of  education  and  its  clerk  as  the  practical  agen- 
cies to  deal  with  in  regard  to  any  claim  that  may  become  due  under  the 
contract,  and  they  agree  upon  the  clerk  of  the  board  as  the  disbursing 
officer  or  agent  under  the  contract  for  both  the  board  and  the  city.  He 
therefore  became  a  proper  agent  of  either  corporation  to  receive  the 
notices  of  the  sub-contractors  as  the  person  standing  in  the  position  of 
the  owner  as  to  the  amount  due  to  Bearly  under  the  contract.  Notice  to 
any  other  agency  or  officer  of  these  corporations  could  not  as  effectually 
stop  payment  to  the  contractor,  which  is  the  first  thing  to  be  done  to  ac- 
complish the  purpose  of  the  statute,  —  to  secure  the  sub-contractor  and  at 
the  same  time  protect  the  owner. 

Undoubtedly,  the  claim  of  a  sub-contractor  can  be  chai^d  upon  the 
owner  only  in  the  way  prescribed  by  the  statute  —  by  delivering  his  at- 
tested account  against  the  contractor  to  the  owner.  But  when  the  owner 
is  a  corporation,  the  delivery  of  such  account  to  the  person  whom  the  oor- 
\  poration  has  authorized  to  be  its  representative  or  active  agency  to  act  in 

the  special  matter  arising  under  the  contract  upon  which  the  claim  is 
based,  is  a  compliance  with  the  statute ;  for  such  person  or  officer  must  be 
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regarded  as  the  proper  medium  for  reaching  the  corporation,  or  as  the  one 
haying  its  authority  to  receive  such  notice. 

The  court  below  found  that,  as  matter  of  fact,  the  clerk  received  the 
attested  account  of  Rankin  &  Co.  before  that  of  any  of  the  other  sub-con- 
tractors was  received.  We  cannot  say  that  finding  was  unwarranted  by 
the  evidence,  and  must  therefore  concur  therein.  It  follows  that  Kankin 
&  Co.  have  the  prior  right  to  that  part  of  the  fund  due  on  the  original 
contract ;  and,  as  the  amount  due  them  from  Bearly  is  greater  than  the 
amount  due  on  that  contract,  that  part  of  the  fund  will  be  exhausted  in 
paying  them. 

The  balance  of  the  fund  is  due  upon  the  contract  for  the  frame  privy. 
Upon  this  part  of  the  fund,  the  Greenlees  &  Ransom  Co.  and  Edwin 
Long  have  the  prior  claim  to  the  amount  that  the  work  and  materials  in 
their  respective  accounts  went  into  that  job.  There  is  no  specific  lien 
upon  the  balance  of  the  fund  remaining  due  under  this  contract,  other 
than  what  has  resulted  from  this  suit ;  and,  after  paying  the  costs  and  the 
judgment  in  favor  of  Swartz  —  which  was  not  excepted  to  by  the  only 
party  it  a£Eects  —  should  be  divided  between  all  the  sub-contractors  not 
fully  paid,  in  proportion  to  the  balance  remaining  due  to  each  of  them 
after  the  applications  before  indicated. 

It  follows  that  the  judgment  in  favor  of  Swartz  must  be  afiBrmed,  and 
that  in  all  other  respects  it  must  be  reversed. 

Judgment  aceordingly. 

Scott,  Chief  Judge ;  Whitman^  Wright,  and  Johnson,  J  J.,  con- 
curred. 


mechanic's  lien.  —  CONTINUANCE  OF  LIEN  DURING  SUIT LIEN  M31Y 

BE    ENFORCED  AGAINST    PREMISES    IN  HANDS   OF  BONA    Fn)E    PUR- 
CHASBR   without  ACTUAL  NOTICE. 

AMBROSE  V.  WOODMANSEE. 

I.  Where  the  holder  of  a  mechanic's  lien,  within  the  two  years  for  which  his  lien  re- 
mains operative f  commences  an  action  on  his  account,  to  obtain  a  personal  judgment 
for  the  amount  thereof,  such  lien  is,  by  the  provisions  of  the  statute  creating  it,  con- 
tinued until  the  action  is  determined,  and  until  the  judgment  obtained  by  the  plaintiff 
b  satisfied. 

?.  The  premises  charged  with  such  lien  may  be  subjected  to  the  satisfaction  of  tlic  same, 
as  against  a  purchaser  in  good  faith,  who  bought  without  actual  notice  of  plaintiff's 
claim,  pending  the  action  thereon,  and  after  the  expiration  of  said  period  of  two 
years. 

Error  to  the  district  court  of  Montgomery  County. 

Defendant,  Woodmansee,  owned  real  estate  in  Montgomery  County, 
and  employed  Ambrose,  the  plaintiff,  to  plaster  a  house  which  he  built 
thereon. 

Ambrose  did  the  work,  and  within  four  months  thereafter  proceeded  to 
obtain  a  lien  upon  the  property  for  an  unpaid  balance  of  about  $160,  due 
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him  under  his  contract,  by  filing  his  account  for  work  and  materials,  prop- 
erly verified,  with  the  county  recorder,  pursuant  to  the  requirements  of 
the  statute  ;  and  causing  the  same  to  be  recorded  in  the  mechanics'  lien 
book.  This  was  done  July  21,  1865.  On  the  same  day  he  brought  an 
action  before  a  justice  of  the  peace  of  the  same  county  against  Woodman- 
see  on  said  account,  and  on  the  trial  recovered  a  judgment  against  Wood- 
mansee  only  for  $85.45. 

Plaintiff  appealed  the  cause  to  the  court  of  common  pleas,  where  he 
recovered  a  judgment,  April  7,  1869,  for  the  sum  of  $197  and  costs,  taxed 
at  $121.  On  this  judgment  he  caused  execution  to  issue,  which  was  re- 
turned by  the  sheriff  unsatisfied.  In  the  mean  time,  in  August,  1867, 
Woodmansee  sold  and  conveyed  the  premises  to  the  defendant.  Wolf. 

Plaintiff  thereupon  instituted  the  proceedings  now  under  review  by 
commencing  an  action  in  the  court  of  common  pleas  of  Montgomery 
County,  against  the  defendants,  Woodmansee  and  Wolf,  setting  up  all  the 
foregoing  facts  in  his  petition,  and  seeking  to  subject  the  premises  to  the 
satisfaction  of  bis  said  judgment,  in  virtue  of  his  allied  lien. 

Wolf  answered,  averring  that  he  purchased  and  paid  for  the  premises 
in  good  faith,  in  August,  1867,  without  any  knowledge  of  plaintiff's  claim, 
and  that  the  plaintiff  did  not,  within  two  years  from  the  filing  of  his  lien, 
bring  an  action  to  enforce  the  same,  though  he  admitted  that  suit  was 
brought  and  judgment  obtained  as  stated  in  the  petition. 

To  this  answer  plaintiff  demurred,  as  not  stating  facts  sufficient  to  con- 
stitute a  defence.  The  court  overruled  plaintiff's  demurrer,  and  dismissed 
his  petition  at  his  costs. 

On  petition  in  error  filed  in  the  district  court  for  the  reversal  of  this 
judgment,  it  was  subsequently  affirmed  by  that  court,  and  plaintiff  now 
asks  a  reversal  of  both  these  judgments. 

J.  A.  Jordan,  for  plaintiff  in  error.  The  original  action  was  brought 
under  section  8  of  the  mechanics'  lien  law  (S.  &  C.  838). 

Having  obtained  a  judgment  under  this  statute  for  the  amount  claimed, 
a  bill  in  equity  was  filed  under  the  Act  of  March  26,  1851  (S.  &  C.  837). 

These  laws  were  both  passed  before  the  Code,  and  at  a  time  when  the 
distinction  existed  between  judgments  ^t  law  and  decrees  in  equity ;  and 
at  the  time  the  statute  was  passed  containing  said  section  8,  it  was  in- 
tended that  a  judgment  at  law  should  be  obtained,  and  it  was  doubtful 
whether  a  bill  in  equity  could  be  maintained.  Ziegler  v.  Seibolt,  3  West, 
L.  J.  N.  S. 

1.  Section  8  provides  for  a  suit  for  ii  judgment  at  law. 

2.  The  Act  of  1851,  in  giving  the  right  to  file  a  bill  in  equity,  makes  it 
an  "  additional "  remedy,  and  concludes,  "  anything  in  said  act  to  the 
contrary  notwithstanding." 

The  statute  of  1851  did  give  the  "  additional "  remedy  of  a  suit  in 
equity.  But  undoubtedly  this  additional  remedy  was  only  necessary 
where,  at  the  time  the  action  was  brought,  there  was  some  equitable  neces- 
sity for  it,  such  as  marshalling  liens,  adjusting  equitable  questions,  &c., 
and  not  when  a  suit  at  law  for  judgment  and  execution  on  that  judgment 
would  have  availed  to  collect  it.  This  was  the  case  when  the  original 
suit  was  brought,  for  then  the  rights  of  Wolf  had  not  intervened.  And 
even  if  some  equitable  question  did  make  it  proper  to  go  into  a  court  of 
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equity,  there  was  no  necessity  of  doing  so  to  save  the  bar  of  the  statute ; 
for  the  statute  of  1848,  sec.  8,  provides  for  suit  for  judgment,  and  that 
after  the  suit  for  judgment  was  brought  ^^  the  lien  shall  continue  until 
such  suit  or  suits  be  finally  determined  and  satisfied."  And  the  statute 
of  1851,  while  it  gives  equitable  jurisdiction,  gives  it  simply  as  an  addi- 
tional remedy. 

But  counsel  for  Wolf  claim  that  because  section  8  provides  that  judg- 
ment may  be  sought  ^^  according  to  the  course  of  legal  proceedings  in  like 
cases,"  that  a  suit  must  be  brought  in  equity  under  that  section  in  the 
first  instance.  Mr.  Hitchcock  thought  otherwise,  and  the  fact  that  equi- 
table jurisdiction  was  conferred  in  1851,  as  an  additional  remedy,  ^^  any- 
thing in  said  act  to  the  contrary  notwithstanding,"  shows  like  cases  did 
not  mean  equity.  Like  cases  meant  just  as  the  statute  says.  Like  cases 
for  judgmeryt  which  could  be  enforced  the  same  as  in  cases  where  any 
judgment  was  obtained  on  which  an  execution  could  issue.  Of  course 
after  judgment,  even  under  the  statute  of  1843,  equity  would  take  juris- 
diction if  a  clear  title  could  not  be  given  under  sale  on  execution. 

If  it  were  necessary  to  go  into  equity  in  the  first  instance  to  save  the 
bar,  then  a  mechanic  who  did  work  could  not  perpetuate  his  lien  under 
section  8  by  suit  before  a  justice  of  the  peace,  but  would  have  to  employ 
a  lawyer  and  file  a  bill  in  equity  in  a  court  of  record.  This  certainly  was 
not  intended.  But  it  is  claimed  that  if  a  mere  judgment  on  the  account 
would  perpetuate  the  lien  and  be  a  lis  pendens  as  to  other  parties,  then 
an  action  could  be  brought  in  any  other  county  in  the  state,  and  it  would 
perpetuate  the  lien. 

I  think  this  is  an  overstrained  construction.  The  term,  ^^  according  to 
the  course  of  legal  proceedings  in  like  cases,"  would  apply  to  meet  such  a 
case.  Of  course  it  should  be  such  a  judgment  as  could  be  enforced  by 
execution  against  the  property,  and  if  suit  were  brought  in  another 
county,  execution  would  have  to  be  sent  to  the  county  where  the  land  lies. 
The  law  does  not  require  a  suit  to  make  it  notice,  but  only  to  perpetuate 
the  notice  given  by  filing  the  lien.  This  is  all  the  notice  required  ;  and 
Wolf  could  have  discovered  by  going  to  Ambrose  whether  suit  had  been 
brought.  The  mechanics'  lien  r^cord  showed  that  Ambrose  claimed  a 
hen ;  this  was  the  notice  the  law  required,  and  was  notice  enough  to  put 
Wolf  on  inquiry.     This  was  the  lis  pendens. 

It  is  argued  that  section  8  requires  a  suit  upon  the  account,  and  for 
judgment  upon  it,  and  that  this  account  is  a  written  account  giving  a  de- 
scription of  the  property,  and  filed  with  the  recorder.  Certainly  "  for 
judgment,"  but  not  to  enforce  by  any  equitable  decree  the  lien,  and  hence 
the  suit  is  only  on  the  account  for  judgment,  without  any  reference  to  en- 
forcing it  as  a  lien  by  decree  in  equity. 

Raitk  ^  McMahon^  for  the  defendant  in  error,  John  Wolf.  Our  claim 
is  that  a  mechanic's  lien  is  barred  in  two  years  after  the  completion  of  the 
labor,  unle^ss  an  action  is  commenced  within  two  pears  to  enforce  the  lien^ 
in  which  case  the  lien  continues  until  the  case  is  determined  and  the 
money  paid.     Sees.  7  and  8. 

I.  The  mechanic's  lien  is  the  creature  of  law.  The  statute  creates  and 
regulates  it,  and  points  out  the  method  of  enforcing  it.  Prior  to  the 
amendatory  Act  of  March  25, 1851  (1  S.  &  C.  837),  the  proceeding  was 
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regarded  as  purely  ^tatutory^  and  the  remedy  legal.  This  is  plainly  in- 
ferrible from  the  language  of  the  amendatory  act,  and  from  the  fact  of 
its  passage ;  and  it  was  held  in  the  supreme  oourt  on  the  circuit  that 
there  was  no  remedy  in  chancery,  becav^e  the  statute  gave  a  legal  remedy ; 
not  merely  on  the  account  persanallgj  but  against  the  property.  MusUiU 
V.  Silverman,  50  N.  Y.  360. 

II.  The  action  contemplated  in  section  8  of  the  lien  law  is  not  a  mere 
personal  action  against  tiie  debtor  upon  the  debt ;  it  is  an  action  upon 
the  lien^  institute  for  the  purpose  of  enforcing  the  claim  against  the 

roperty.     To  amount  to  a  l%9  pendens  within  the  meaning  of  the  lien 
aw  and  the  principles  of  natural  justice,  it  should  contain  evidence  that 

it  was  a  claim  against  property  as  well  as  against  the  person.    Otherwise, 

snares  would  constantly  be  laid  for  the  innocent 

III.  The  statute  providing  for  liens,  both  upon  real  and  personal  prop- 
erty, provides  for  their  enforcement  ^  according  to  the  coarse  of  legal  pro- 
ceedings in  like  cases." 

But  in  any  proceeding  to  enforce  against  real  estate,  the  action  to  en- 
force the  lien  can  only  be  brought  in  the  court  of  common  pleas,  without 
reference  to  the  amount.  Proceeding's  aG:ainst  land  have  never  been  al- 
lowed,  so  far  bb  our  information  ertendslbefore  magistrates.  If  a  judg. 
ment  is  obtained,  and  there  are  no  goods  and  chattels,  a  transcript  must  go 
up  to  the  common  pleas.  If  an  attachment  is  issued  and  levied  upon  real 
estate,  it  must  be  certified  up.  And  such  has  been  the  uniform  policy  of 
the  state. 

Under  this  view,  section  8  requiring  proceedings  to  be  as  in  like  cases, 
the  action  should  be  in  the  common  pleas  court  of  the  county  where  the 
property  is  situated.     Bowers  v.  Poineroy,  21  Ohio  St.  184. 

IV.  The  doctrine  of  notice  pendente  lite  does  not  apply  in  a  ease  where 
the  court  had  no  jurisdiction  of  the  thing  in  controversy,  as  where  the 
court  has  jurisdiction  of  the  person,  but  not  over  the  land  in  controversy. 
Carrington  v.  Bronts,  1  McLean,  167  ;  Philips  on  Liens,  ch.  34. 

Scott,  Chief  Judge.  The  lien  which  the  plaintiff  sought  to  enforce  in 
the  court  below  is  given  by  the  ^^  Act  to  create  a  lien  in  favor  of  mechanics 
and  others  in  certain  cases,"  passed  March  11,  1843  (S.  ft  C.  833).  The 
7th  section  of  that  act  provides  for  the  manner  of  making  out,  and  filing 
in  the  office  of  the  recorder  of  the  proper  county,  an  account,  in  writing, 
of  the  labor  and  materials  furnished  for  which  a  lien  is  sought ;  and  de- 
clares that  the  account  so  made  and  filed  shall,  for  two  years  after  the 
completion  of  such  labor,  or  the  furnishing  of  such  materials,  operate  as  a 
lien,  &c.  The  8th  section  reads  as  follows :  **  That  every  person  or  per- 
sons holding  such  lien  may  proceed  to  obtain  judgment  for  the  amoant 
of  his  or  their  account  thereon,  according  to  the  course  of  legal  proceed- 
ings in  like  cases ;  and  when  any  suit  or  suits  shall  be  commenced  on 
such  accounts,  within  the  time  of  such  lien,  the  lien  shall  continue  until 
such  suit  or  suits  be  finally  determined  and  satisfied." 

The  plaintiff,  having  perfected  his  lien  by  properly  making  out  and  filing 
his  account,  proceeded  forthwith  to  obtain  a  judgment  for  the  amoant 
thereof,  pursuant  to  the  provisions  of  this  section.  But  more  than  two 
years  elapsed  before  he  succeeded  in  obtaining  a  final  judgment  for  the 
amount  of  his  claim.     Execution  having  been  issued  upon  this  judgment 
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and  returned  unsatisfied,  he  then  commenced  the  present  action  under  the 
amendatory  Act  of  March  25,  1861  (S.  &  C.  837),  which  is  as  follows : 
"  That  any  person  or  persons  who  now  hold  or  shall  hereafter  hold  a  lien 
under  the  above-recited  act,  may,  in  addition  to  the  remedy  therein  pro- 
vided for,  proceed  by  petition  in  chancery,  as  in  other  cases  of  liens, 
against  the  owner  or  owners  of,  and  all  other  persons  interested,  either  as 
lien-holders  or  otherwise,  in  any  such  boat,  vessel,  or  other  water-craft,  or 
house,  mill,  manufactory,  or  other  building  or  appurtenance  in  the  first 
section  of  said  act  mentioned,  and  the  lot  or  lots  of  land  on  which  the 
same  shall  stand,  and  obtain  such  final  decree  therein  for  the  rent  or  sale 
thereof  as  justice  and  equity  may  require,  anything  in  said  act  to  the  con- 
tniry  notwithstanding." 

The  theory  of  the  defence  is,  that  no  action  having  been  brought  for 
the  direct  enforcement  of  plaintiflE's  lien  within  two  years  from  the  com- 
pletion of  his  work,  the  lien  can  no  longer  be  asserted  against  the  prem- 
ises, which  are  held  by  Wolf  as  a  bond  fide  purchaser,  without  actual 
notice  of  plaintiff's  claim. 

Prior  to  the  passage  of  the  amendatory  Act  of  1851,  the  holder  of  a 
mechanic's  lien  could  not  have  proceeded  in  equity  to  enforce  it  until  he 
had  first  ascertained  and  liquidated  the  amount  of  his  account  by  a  judg- 
ment at  law,  as  provided  for  in  the  8th  section  of  the  original  act.  It 
was  so  held  by  the  supreme  court  (per  Ju(%e  Hitchcock)  on  the  circuit. 
Western  Law  Journal,  vol.  8,  p.  569. 

And  such  was  the  evident  understanding  of  the  legislature,  otherwise 
the  amendatory  Act  of  1851  would  be  wholly  8uper;fluous ;  for  its  sole 
purpose  and  effect  is  to  permit  the  lien-holder  to  proceed  in  equity  in  the 
lirst  instance. 

But  this  amendatory  act  left  the  original  section  8  in  full  force.  It 
simply  gave  a  remedy  "  in  addition  to  "  that  given  by  the  original  act. 
It  allowed  a  lien-holder  "  to  proceed  by  petition  in  chancery  as  in  other 
cases  of  liens,"  in  the  first  instance,  ^^  anything  in  said  act  to  the  contrary 
notwithstanding:' 

The  result  is  that  a  lien-holder  might  still  proceed,  under  section  8,  to 
obtain  a  judgment  at  law  on  his  account.  In  many  cases  he  might  obtain 
satisfaction  of  his  judgment  without  the  aid  of  a  court  of  equity ;  and  it  is 
the  clear  policy  of  this  section  that  this  course  might  be  adopted  without 
prejudice  to  the  lien.  Its  plain  language  is  :  **  When  any  suit  or  suits 
shall  be  commenced  on  such  accounts  within  the  time  of  such  lien,  the 
lien  shall  continue  until  such  suit  or  suits  be  finally  determined  and  satis- 
fied." The  lien  in  this  case  was  not  created  by  a  lis  pendens^  but  by  the 
filing  of  the  account  in  the  recorder's  office,  of  which  Wolf  had  construc- 
tive notice  ;  and  he  was  thereby  put  upon  inquiry  whether  suit  had  been 
brought  on  the  account  within  the  two  years  given  by  the  statute,  and 
whether  the  judgment  obtained  thereon  had  been  satisfied. 

We  think  the  demurrer  to  defendant  Wolf's  answer  was  well  taken, 
and  should  have  been  sustained  by  the  court  of  common  pleas,  and  that 
the  district  court  erred  in  affirming  its  judgment.  We  therefore  reverse 
the  judgments  of  each  of  said  courts,  and  remand  the  cause  to  the  court 
of  common  pleas  for  further  proceedings. 

Day,  Whitman,  Wright,  and  Johnson,  JJ.,  concurred. 

VOL.  rn.  29 
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SUPREME  COURT  OF  WISCONSIN. 

[June,  1876.] 

STATE  AND  FEDERAL  JURISDICTION.  —  POWERS  OF  THE  STATE  IN 
RESPECT  OF  LEGISLATION.  —  STATE  CANNOT  BE  SUED  INDIRECTLY. 
—  MORSE  V.  INS.  CO.  —  EXTRA-JUDICIAL  DECISION  NOT  BINDING.— 
INJUNCTION. — MANDAMUS,   ETC. 

STATE  t;.  DOYLE. 

1.  The  fact  that  a  suit  affectino^  the  prerooratiyes  of  a  state  has  been  settled  by  a  state 
officer  is  immaterial  as  affecting  the  jurisdiction  of  an  appellate  court. 

2.  The  omission  in  a  statute  to  provide  for  notice  to  parties  in  interest  does  not  render 
the  statute  invalid. 

3.  The  revocation  of  a  license  is  a  ministerial  act. 

4.  In  Morse  v.  Ins.  Co.  20  Wall.  445,  it  was  decided  that  the  right  of  a  corporation  to 
remove  a  cause  from  a  state  to  a  United  States  court  might  be  exercised,  even  thongh 
the  party  had  agreed  that  the  cause  should  not  be  removed,  and  that  the  agreement 
not  to  remove  was  not  rendered  valid  by  a  state  law  authorizing  it.  The  constitution- 
ality of  the  state  law  was  not  in  issue,  and  the  decision  that  it  was  invalid  was  ex- 
tra-judicial. 

A  state  statute  providing  that  a  corporation  shall  be  compelled  to  file  with  a  state  offi- 
cer, as  a  condition  precedent  to  its  doing  business  in  the  state,  an  agreement  not  to  re- 
move causes  in  which  it  is  a  party,  is  within  the  power  of  the  state,  even  if  the  agree- 
ment is  not  valid  in  law.  Such  a  statute  is  purely  a  matter  of  state  policy  and  not 
subject  to  federal  control  in  any  form. 

5.  If  such  a  statute  is  unconstitutional,  tlie  state  officer  has  no  power  to  issue  a  license 
to  the  corporation,  and  should  be  commanded  to  revoke  any  license  he  may  have 
issued. 

6.  A  state  cannot  be  sued  indirectly  by  proceedings  against  one  of  its  officers,  and  where 
so  sued  in  a  federal  court  the  jurisdiction  of  the  state  courts  will  not  be  ousted.  Even 
if  the  federal  court  has  granted  an  injunction,  the  state  court  may  issue  a  writ  of  man- 
damus to  the  party  enjoined  commanding  him  to  violate  the  federal  writ. 

Ryan,  C.  J.  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  were  discussed  at  the  bar,  on  the  motion  to  quash 
the  alternative  writ.  But  as  some  of  them  did  not  then  appear  of  rec- 
ord, we  refrained  from  any  expression  of  opinion  in  overruling  the  mo- 
tion.    All  the  material  facts  are  now  before  us  for  final  adjudication. 

It  appears  by  the  return  that  th^  license  of  the  insurance  company,  in 
force  when  these  proceedings  were  commenced,  expired  by  limitation 
pending  the  alternative  writ ;  and  that  some  three  days  after  the  motion 
to  quash  the  alternative  writ  was  denied,  the  respondent  renewed  the  li- 
cense for  another  year.  His  doing  so,  under  the  circumstances,  may  have 
been  an  act  of  questionable  propriety.  But  the  fact  itself  is  immaterial 
here,  because  it  was  agreed  by  counsel,  if  it  were  otherwise  doubtful,  that 
if  a  peremptory  writ  should  be  granted,  it  should  cover  any  subsisting 
license  issued  by  the  respondent  to  the  insurance  company. 

The  motion  to  quash  the  alternative  writ  was  argued  for  the  respondent 
by  the  attorney  general.  The  demurrer  to  the  i-etum  was  argued  for  the 
respondent  by  the  learned  counsel  who  represented  the  insurance  company 
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in  the  federal  court,  and  a  brief  was  afterward  submitted  on  his  behalf 
by  the  attorney  general.  Different  questions  were  raised  for  the  re- 
spondent by  the  different  counsel,  which  will  be  considei*ed  in  proper 
order. 

I.  It  was  stated  by  the  attorney  general  that  the  suit  of  the  relator 
against  the  insurance  company  had  been  settled  ;  that  the  relator  has  no 
further  interest  in  the  question,  and  therefore  no  further  right  to  the  writ. 
The  fact  does  not  appear  of  record,  but  it  is  immaterial. 

So  far  as  the  private  right  of  the  relator  is  concerned,  it  is  now  well 
settled  that  this  court  would  not  assume  original  jurisdiction  to  enforce 
it.  Attorney  General  v.  Railroad  Companies^  35  Wis.  425;  Attorney 
aeneral  v.  Eau  Claire,  87  Wis.  340  ;  State  v.  Baker,  88  Wis.  71  ; 
State  V.  Supervisors^  lb.  554.  But,  as  it  is  said  in  Attorney  General  v. 
Railroad  Companies,  ^'In  a  government  like  ours,  public  rights  of  the 
state  and  private  rights  of  citizens  often  meet,  and  may  well  be  involved 
in  a  single  litigation.  So  it  may  be  in  the  exercise  of  the  original  juris- 
diction of  the  court.  The  prerc^ative  writs  can  issue  only  at  the  suit  of 
the  state,  or  the  attorney  general  in  the  right  of  the  state.  They  may  go 
on  the  relation  of  a  private  person,  and  may  involve  private  right."  And 
the  question  before  us  is  not  upon  the  private  right  of  the  relator,  and  is 
independent  of  the  accident  that  there  is  a  relator  in  the  case.  The 
question  on  which  the  exercise  of  jurisdiction  here  must  turn  is,  whether 
the  subject  matter  of  the  writ  is  one  "  Qibod  a  statum  reipublicoe  per- 
tinet ;  one  affecting  the  sovereignty  of  the  state,  its  franchises,  or  preroga- 
tives." Attorney  General  v.  Eau  Claire,  supra*  And  on  this  question 
there  appears  to  us  to  be  no  room  for  doubt. 

Save  by  the  voluntary  license  of  the  state,  the  insurance  company  has 
no  right  to  carry  on  its  business  within  the  state.  The  state  sees  fit  to 
grant  a  license  to  it,  upon  condition,  instantly  revocable  upon  condition 
broken.  The  insurance  company  breaks  the  condition,  but  claims  the 
right,  notwithstanding,  to  act  under  the  license  throughout  the  State ; 
claims  that  the  condition  is  void,  and  that  the  license  is  therefore  inde- 
pendent of  the  condition  on  which  it  was  granted.  And  it  assumes  to 
carry  on  its  business  throughout  the  state,  under  the  license,  in  defiance 
of  the  condition.  Here  is  very  plainly  a  direct  and  proximate  interest 
of  the  state,  affecting  the  state  at  large,  in  some  of  its  prerogatives,  and 
raising  a  contingency  requiring  the  interposition  of  this  court  to  preserve 
the  prerogatives  of  the  state  in  its  sovereign  character.  Attorney  Gen- 
eral V.  Eau  Claire. 

The  statute  of  the  state  devolves  upon  the  respondent  the  imperative 
duty  of  revoking  the  license  of  the  insurance  company,  upon  condition 
broken,  and  prohibits  a  renewal  of  the  license  for  three  years.  The  re- 
spondent claims  that  the  statute  so  far  is  void,  and  wholly  disregards  it. 
Upon  condition  broken,  he  refuses  to  revoke  the  subsisting  license  of  the 
insurance  company,  and  upon  its  expiration  renews  it.  Whether  the  re- 
spondent be  right  or  wrong  in  his  view,  and  that  is  for  this  court  and  not 
for  him  to  determine,  it  is  very  certain  that  it  concerns  the  state  at  large, 
that  one  of  its  principal  officers  executes  his  office  in  positive  and  delib- 
erate disregard  of  a  public  statute  defining  its  duties. 

Such  a  case,  when  presented,  is  one  eminently  calling  for  the  exer9ise 
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of  our  original  jurisdiction ;  one,  with  or  without  a  relator,  eminently  fit 
to  be  presented  to  the  court  for  adjudication.  The  wi-it  of  mandamus, 
in  such  a  case,  eminently  serves  its  function  as  a  prerogative  writ. 

II.  It  was  objected  to  the  statute,  by  the  learned  counsel  who  argued 
the  demurrer,  that  it  provides  for  no  notice  to  the  insurance  company, 
gives  it  no  opportunity  of  being  heard  on  the  question  of  revocation  for 
condition  broken.  It  might  have  been  more  provident  to  have  required 
such  notice  ;  but  that  rested  entirely  in  legislative  discretion.  It  was  for 
the  legislature  alone  to  say  whether  or  not  the  insurance  company  should 
have  license  to  act  within  the  state ;  and  if  so,  on  what  conditions,  and 
how  revocable,  such  license  should  be  granted.  Authorizing  such  a  li- 
cense, out  of  its  mere  discretion,  it  was  competent  for  the  legislature  to 
impose  any  conditions,  reasonable  or  unreasonable,  and  to  provide  for  rev- 
ocation, upon  any  cause  or  no  cause,  in  any  manner  it  might  see  fit. 

It  was  for  the  insurance  company  to  elect  whether  it  would  seek  or  ac- 
cept the  license  authorized  on  the  very  terms  on  which  it  was  oflFered,  at 
its  own  peril  of  the  very  power  of  revocation  reserved.  And,  having 
elected  to  accept  the  license,  it  caimot  now  set  up  a  vested  right  in  the 
license,  inconsistent  with  the  license  and  in  defiance  of  the  terms  and  con- 
ditions on  which  it  was  granted.  It  voluntarily  ran  the  very  risk  of  sum- 
mary revocation,  ex  parte^  to  which  it  now  objects.  It  took  the  license 
cum  onere^  and  has  no  just  ground  of  complaint  that  the  license  is  not 
more  favorable  to  its  interests. 

We  have  carefully  examined  the  numerous  authorities  cited  on  this 
point,  and  are  unable  to  discover  the  application  of  any  of  them  to  the 
revocation  of  a  voluntary  license,  in  the  precise  manner  reserved  in  the 
license  itself. 

III.  It  was  likewise  urged  that  the  duty  of  revocation  imposed  upon 
the  secretary  of  state,  operates  to  confer  judicial  power  upon  that  officer. 

We  cannot  think  that  either  the  power  to  grant  a  license  or  the  power  to 
revoke  it,  involves  the  exercise  of  a  judicial  function.  Both  appear  to  us 
to  be  plainly  and  equally  ministerial  functions.  The  secretary,  upon  cer- 
tain facts  appearing  to  him,  is  authorized  to  issue  a  license  ;  upon  certain 
other  facts  appearing  to  him,  is  required  to  revoke  it.  This  is  a  common 
condition  of  ministerial  duty.  In  such  a  case,  the  ministerial  officer 
must  exercise  his  personal  intelligence  in  ascertaining  the  fact  upon  which 
his  authority  is  founded  ;  but  he  acts  upon  his  peril  of  the  fact,  and  can 
in  no  sense  be  said  to  exercise  a  judicial  function.  If  the  use  of  per- 
sonal judgment  in  such  cases  should  be  held  to  be  judicial,  the  distinc- 
tion between  ministerial  and  judicial  functions  would  be  very  much  re- 
moved. 

The  secretary  of  state  is  a  ministerial  officer,  authorized  by  law  to  per- 
form different  duties,  upon  different  contingencies.  If  he  make  mis- 
takes of  fact  in  the  performance  of  his  functions,  his  action  may  be  void 
or  voidable  only,  in  different  circumstances.  But  he  cannot  judicially 
determine  the  facts  on  which  he  acts  or  refuses  to  act.  This  can  only  be 
done  by  the  courts,  whose  duty  it  is,  in  proper  cases,  to  review  his  action 
and  determine  the  facts  and  his  official  duty  upon  them. 

IV.  It  is  contended,  not  that  the  statute  of  the  state,  prescribing  the 
condition  upon  which  license  shall  be  granted,  is  a  violation  of  the  federal 
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Constitution,  but  that  it  has  been  so  adjudged  by  the  supreme  court  of 
the  United  States,  and  that  thereupon  and  thereby  the  statute  has  ceased 
to  have  any  force. 

For  the  purpose,  as  Waite,  C.  J.,  remarks  (20  Wall.  459),  of  putting 
foreign  insurance  companies,  licensed  to  do  business  in  this  state,  upon 
equal  footing  with  its  own  companies,  sec.  22  of  chap.  56,  of  1870,  re- 
quires foreign  companies,  before  license,  to  file  an  agreement  in  the  secre- 
tary's office,  not  to  remove  causes  against  them  from  the  state  to  the 
federal  courts. 

In  Morse  v.  Ins,  Co,  30  Wis.  496,  the  insurance  company  had,  in  viola- 
tion of  its  agreement,  petitioned  the  state  court  to  remove  the  cause  from 
the  state  to  the  federal  court,  under  the  act  of  Congress.  This  court  held 
the  agreement  to  be  a  valid  relinquishment  of  the  right  of  such  removal, 
obligatory  upon  the  insurance  company,  and  gave  judgment  against  it. 
The  judgment  of  this  court  was  taken  by  writ  of  error  to  the  supreme 
court  of  the  United  States.  And  that  court  in  Ins,  Co,  v.  Morse^  20 
Wall.  445,  reversed  the  judgment  of  this  court,  upon  the  ground  that 
§uch  an  agreement  did  not  deprive  the  insurance  company  of  the  right  of 
removal  to  the  federal  court,  under  the  Constitution  and  laws  of  the  United 
States. 

The  question  was  certainly  not  free  from  difficulty ;  and  while  we 
think,  with  all  due  deference,  that  the  weight  of  authority  and  sound 
principle  sustain  the  views  of  this  court,  it  is  our  duty  and  pleasure  to 
submit  to  the  decision  of  the  federal  court,  on  a  point  unquestionably 
within  its  final  jurisdiction. 

Under  that  decision,  it  follows  that  the  jurisdiction  of  the  state  court 
in  that  case  was  ousted,  upon  the  presentation  of  the  petition  to  remove 
the  cause  to  the  federal  court,  and  that  all  subsequent  proceedings  in  the 
state  courts  were  coram  non  jvdice.  Q-ordony.  Longest^  16  Peters,  97 ; 
Kanouse  v.  Martin^  15  How.  198  ;  Ins,  Co.  v.  Dunn^  19  Wall.  214. 

The  sole  question,  therefore,  before  the  federal  couii;,  upon  the  writ  of 
error  in  Ins.  Co,  v.  Morse^  was  whether  the  right  of  the  insurance  com- 
pany to  remove  the  cause  to  the  federal  court  remained,  notwithstanding* 
the  agreement.  Upon  that  point  only  is  the  judgment  in  that  case  con- 
clusive on  this  court ;  upon  that  point  only  is  the  opinion  of  that  court 
authoritative  with  this. 

"  This  court,  and  other  courts  organized  under  the  common  law,  has 
never  held  itself  bound  by  any  part  of  an  opinion,  in  any  case,  which 
was  not  needful  to  the  ascertainment  of  the  right  or  title  in  question  be- 
tween the  parties.  In  Cohens  v.  The  State  of  Virginia.,  6  Wheat.  264, 
this  court  was  much  pressed  with  some  portion  of  its  opinion  in  the  case 
of  Marhury  v.  Madison,  And  Mr.  Chief  Justice  Marshall  said :  '  It  is 
a  maxim  not  to  be  disregarded,  that  general  expressions  in  every  opinion 
are  to  be  taken  in  connection  with  the  case  in  which  those  expressions  are 
used.  If  they  go  beyond  the  case  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subsequent-  suit,  when  the  very  point  is  pre- 
sented. The  reason  of  this  maxim  is  obvious.  The  question  actually  be- 
fore the  court  is  investigated  with  care,  and  considered  in  its  full  extent ; 
other  principles  which  may  serve  to  illustrate  it  are  considered  in  their 
relation  to  the  case  decided,  but  their  possible  bearing  on  all  other  cases 
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is  seldom  completely  investigated.'  The  cases  of  Ex  parte  Christy^  3 
How.  292,  and  Peck  v.  Jenness  et  al.  7  How.  612,  are  an  illustration 
of  the  rule  that  any  opinion  given  here  or  elsewhere  cannot  be  relied 
on  as  a  binding  authority,  unless  the  case  called  for  its  expression.  Its 
weight  of  reason  must  depend  on  what  it  contains."  CarroU  v.  Car- 
roll^ 16  How.  275.  The  rule  is  elementary,  but  we  choose  to  give  it  in 
the  words  of  the  court  to  whose  opinion  we  consider  it  presently  ap- 
plicable. 

Ins.  Co.  V.  Morse  was  decided  by  a  divided  court.  The  opinion  of  the 
majority,  delivered  by  Mr.  Justice  Hunt,  applies  to  the  agreement  of  the 
insurance  company,  not  to  remove  the  cause  to  a  federal  court,  the  gen- 
eral and  familiar  rule,  that  parties  cannot,  by  contract,  oust  the  ordinary 
courts  of  their  jurisdiction ;  citing  to  that  effect  several  cases,  English 
and  American,  and  quoting  the  rule  from  Story's  Eq.  sec.  670,  in  these 
words :  ^'  And  where  the  stipulation,  though  not  against  the  policy  of 
the  law,  yet  is  an  eflEort  to  divest  the  ordinary  jurisdiction  of  the  com- 
mon tribunals  of  justice,  —  such  as  an  agreement,  in  case  of  any  dis- 
putes, to  refer  the  same  to  arbitrators,  —  courts  of  equity  will  not,  any 
more  than  courts  of  law,  interfere  to  enforce  that  agreement ;  but  they 
will  leave  the  parties  to  their  own  good  pleasure  in  regard  to  such  agree- 
ments. The  regular  administration  of  justice  might  be  greatly  im- 
peded or  interfered  with  by  such  stipulations,  if  they  were  Specifically  en- 
forced." 

Having  held  the  rule  to  be  otherwise  applicable  to  the  agreement  of  the 
insurance  company,  the  opinion  proceeds  to  inquire,  whether  the  agree- 
ment gains  validity  from  the  statute  of  the  state  requiring  it ;  and  holds 
that  it  does  not,  because  the  right  of  removal  is  given  by  the  Constitution 
and  laws  of  the  United  States,  and  therefore  the  majority  of  that  court 
reversed  the  judgment  of  this  court,  on  the  ground  that  the  petition  to 
remove  the  cause  to  the  federal  court  had  ousted  the  jurisdiction  of  the 
state  court. 

So  far,  the  opinion  deals  with  the  question  involved  in  the  case.  Hav- 
ing so  held,  the  opinion  had  exhausted  the  question  before  the  court ;  bad 
exhausted  its  appellate  jurisdiction  to  this  court ;  had  exhausted  its  con- 
cern with  the  statute  of  the  state.  In  its  own  view  of  the  question  be- 
fore it,  the  only  concern  of  that  court  with  the  statute  of  the  state,  was, 
whether  it  could  operate  to  take  the  agreement  out  of  the  general  rule 
held  to  be  applicable  to  it.  The  agreement  was  directly  before  the  court ; 
the  statute  at  best  was  only  before,  the  court  collaterally.  And  we  may 
be  pardoned  for  suggesting  that,  the  validity  of  the  statute  not  being  di- 
rectly involved  in  the  decision,  the  declaration  that  it  is  unconstitutional 
overlooked  the  universal  rule  of  all  American  courts,  sanctioned  by  that 
court  (  Cooper  v.  Telfair^  4  Dallas,  14  ;  Parsons  v.  Bedford^  3  Pet.  433  ; 
United  States  v.  Coombs^  12  Pet.  72),  that  courts  will  avoid  an  interpre- 
tation or  applicai^ion  of  a  statute  rendering  it  unconstitutional ;  and  will 
hold  one  so,  only  in  plain  and  peremptory  cases  ;  and  with  the  domestic 
policy  of  the  statute,  with  the  right  of  the  state  to  refuse  license  to  insur- 
ance companies  refusing  to  make  the  agreement,  that  court  had  no  con- 
cern. 

^'This  court  has  no  authority  to  revise  the  act  of  Wisconsin,  upon 
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any  grounds  of  justice,  policy,  or  consistency  to  its  own  Constitution. 
These  are  concluded  by  the  decision  of  the  public  authorities  of  the  state. 
The  only  inquiry  for  this  court  is,  does  the  act  violate  the  Constitution  of 
the  United  States,  or  the  treaties  and  laws  made  under  it  ?  "  Carpenter 
V.  Pennsylvania^  17  How.  456. 

The  statute  of  the  state  does  not  assume  to  prohibit  insurance  com- 
panies taking  license  under  it  from  removing  actions  on  its  policies  from 
state  to  federal  courts.  It  only  provides  that  no  insurance  company  shall 
be  licensed  under  it,  which  shall  not  file  an  agreement  not  to  remove  them. 
So  that  the  question  in  Ins.  Co.  v.  Morse  was  not  whether  the  statute  was 
in  violation  of  the  right  of  removal,  but  whether  the  voluntary  agreement 
of  the  insurance  company  was  obligatory  upon  it.  The  only  question 
upon  the  statute  before  the  court  was,  whether  it  could  operate  to  give 
validity  to  the  agreement,  held  to  be  otherwise  invalid.  And  it  is  suffi- 
ciently plain  that  the  validity  of  the  agreement,  and  the  validity  of  the 
statute  requiring  the  agreement,  are  entirely  distinct  questions.  The  in- 
validity of  the  agreement  has  been  determined  by  the  court  of  last  resort 
on  the  subject,  but  the  statute  remains.  And  we  take  it  that  no  provi- 
sion in  the  Constitution,  laws,  or  treaties  of  the  United  States  is  violated 
by  a  statute  of  the  state  prohibiting  the  license  of  the  state  to  foreign 
corporations  to  do  business  within  it,  upon  any  condition  whatever.  The 
right  of  the  state  to  refuse  such  license  is  absolute ;  and,  being  absolute, 
it  may  be  exercised  at  absolute  discretion,  not  to  be  questioned  or  abridged, 
anywhere,  imder  any  pretence.  It  was  within  the  appellate  jurisdiction 
of  the  federal  court  to  refuse  effect  to  the  agreement  as  ousting  the  juris- 
diction of  the  federal  courts ;  but  it  is  not  within  its  jurisdiction  to  hold 
foreign  insurance  companies  entitled  to  license  without  the  agreement.  It 
can  hold  an  insurance  company  not  bound  by  the  agreement  when  made, 
as  repugnant  to  the  Constitution  and  laws  of  the  United  States ;  but  it 
cannot  excuse  the  agreement,  as  a  condition  precedent  to  license  under  the 
state  statute.  So  far,  the  statute  stands  outside  of  its  appellate  jurisdic- 
tion,—  raising  a  pure  question  of  state  policy  and  economy,  in  a  matter 
within  the  absolute  pleasure  of  the  state.  Conceding  the  invalidity  of 
the  agreement,  the  statute  still  prohibits  license,  within  the  mere  discre- 
tion of  the  state,  without  the  agreement ;  and  the  statutory  license  can- 
not issue  without  it.  In  authorizing  voluntary  licenses,  with  absolute 
right  to  annex  any  condition  to  them,  the  state  may  exact  agreements 
morally  although  not  legally  binding  on  the  licenses.  It  may  be  presumed 
there  is  some  sense  of  decency  even  among  corporations.  It  may  be  pre- 
sumed that  not  every  insurance  company  will  voluntarily  make  such  an 
agreement,  as  a  condition  of  a  voluntary  and  advantageous  license,  and 
then  deliberately  violate  it,  even  with  the  sanction  of  the  supreme  court 
of  the  United  States.  In  any  view,  such  a  violation  is  a  scandalous  breach 
of  good  faith,  indicating  a  disposition  to  bad  faith  in  all  the  dealings  of 
the  company.  And,  though  the  agreement  be  not  obligatory  in  law,  yet 
has  the  state  a  right  to  trust  to  it,  as  obligatory  in  conscience ;  and  to  re- 
fuse licenses  to  all  insurance  companies  refusing  to  execute  it.  In  that 
view  of  it,  the  federal  court  has  no  appellate  jurisdiction  over  the  statute ; 
and  the  declaration  that  it  is  unconstitutional  was  brutum  fuimen.  To 
that  extent,  at  least,  the  state  retains  power  over  foreign  corporations 
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seeking  to  do  business  within  it.  The  statute  is  indeed  inoperative  to 
give  validity  to  the  agreement,  ousting  the  jurisdiction  of  the  federal 
courts.  So  the  supreme  court  of  the  United  States  has  decided.  But  it  is 
operative  to  prescribe  the  conditions  on  which  the  state,  in'  the  exercise  of 
its  sovereign  authority,  sees  fit  to  license  foreign  corporations  within  it. 
That  is  for  this  court,  not  that,  to  determine.  No  foreign  insurance  com- 
pany need  come  here  under  the  agreement ;  coming,  every  foreign  insur- 
ance company  violating  the  agreement  is  guilty  of  a  moral  fraud  upon  the 
state.  And,  in  upholding  the  statute  to  this  extent,  against  the  extra- 
judicial dictum  of  the  supreme  court  of  the  United  States,  we  may  quote 
in  our  ovm  behalf  the  language  of  one  of  the  great  chief  justices  of  that 
court :  ^^  A  sanction  is  claimed  to  a  breach  of  trust,  and  a  violation  of 
moral  principle.  In  such  a  case,  the  mind  submits  reluctantly  to  the  role 
of  law,  and  laboriously  searches  for  something  which  shall  reconcile  that 
rule  with  what  would  seem  to  be  the  dictate  of  abstract  justice."  Mannay 
V.  Eve,  3  Cranch,  242. 

The  provision  in  sec.  22  of  chap.  56  of  1870,  requiring  the  agreement 
as  a  condition  of  license,  was  alone  before  the  court  in  Ins.  Co.  v.  Morse, 
And  so  far  we  have  considered  it  by  itself.  But  this  writ  is  applied  for, 
not  under  that  section,  but  under  chap.  64  of  1872.  And  the  two  stat- 
utes, taken  together,  put  the  whole  subject  in  a  view  which  was  not  be- 
fore the  court  in  that  case,  and  could  not  properly  be  in  any  case  of  its 
appellate  jurisdiction.  The  former  statute  requires  the  agreement ;  the 
latter  statute  provides  for  the  revocation  of  any  license  issued,  upon  viola- 
tion of  the  agreement.  And,  the  agreement  being  invalid  to  oust  the 
jurisdiction  of  the  federal  courts,  the  two  provisions  together  are  equiva- 
lent to  one,  requiring  the  revocation  of  a  license  issued  to  a  foreign  insur- 
ance company,  upon  its  application  to  remove  an  action  on  its  policy,  from 
a  state  to  a  federal  court. 

The  statute  extended  to  these  foreign  insurance  companies  the  privily 
of  doing  business  in  this  state,  on  equal  footing  vriith  domestic  companies. 
Experience  showed  their  power  to  harass  the  citizens  of  the  state  doing 
business  with  them,  by  removing  actions  on  their  policies  from  courts  of 
the  vicinage,  to  distant  and  expensive  tribunals.  Hence  the  provisions  of 
both  statutes.  And,  conceding  to  the  fullest  extent  the  right  of  removal 
of  actions  commenced,  we  can  see  no  pretence  for  questioning  the  power 
of  the  state,  in  the  exercise  of  its  absolute  discretion  on  the  subject,  to  re- 
voke the  license  of  a  company  exercising  the  right.  The  state  has  power 
to  make  its  voluntary  license  subject  to  forbearance  of  a  right,  and  revo- 
cable upon  its  exercise.  The  right  may  survive  the  license,  but  the  license 
cannot  survive  its  exercise.  So,  grants  are  sometimes  made  upon  condi- 
tion to  forbear  a  right.  It  was  for  the  authorities  of  the  state  alone  to 
judge  that  the  exercise  of  the  right  is  an  abuse  of  the  privilege  of  the 
license.  With  that  question,  the  federal  courts  have  no  concern.  They 
can  hold,  as  they  have,  that  the  right  exists  impending  actions  ;  but  they 
have  no  jurisdiction  over  the  question  whether  foreign  corporations,  exer- 
cising the  right,  shall  be  permitted  by  the  state  to  do  business  within  it. 
That  is  matter  of  state  policy,  state  law,  state  jurisdiction. 

The  distinction  between  the  validity  of  the  agreement,  and  the  validity 
of  the  statute,  is  readily  illustrated.     It  is  quite  clear  that  the  secretary  of 
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state  takes  no  authority  under  the  statute,  to  license  a  foreign  insurance 
company  not  executing  the  agreement.  That  is  a  condition  precedent  to 
his  authority.  ^This  court  would  assuredly  refuse  to  compel  him  to  act 
in  disregard  of  the  statute  which  confers  bis  authority.  And  we  take  it 
that  the  supreme  court  of  the  United  States  would  hardly  claim  appellate 
jurisdiction  to  review  our  decision,  or  to  compel  a  state  officer  to  act  offi- 
cially for  the  state,  in  disregard  of  the  letter  of  his  authority,  on  the  ground 
that  the  agreement,  when  executed,  is  inoperative  to  oust  the  jurisdiction 
of  the  federal  court. 

It  appears  to  us  to  be  very  plain  that  the  statute  of  1870  is  a  valid  enact- 
ment ;  that  its  validity  was  not  involved  in  the  decision  of  Ins.  Co.  v. 
Morse  ;  that  its  validity,  as  a  limitation  upon  the  issue  of  licenses  under 
state  authority,  was  not  within  the  appellate  jurisdiction  of  the  court; 
and  that  the  declaration  in  the  opinion  that  it  is  repugnant  to  the  Consti- 
tution and  laws  of  the  United  States  and  therefore  void,  is  but  an  im- 
provident and  erroneous  expression  of  the  learned  judge  who  delivered 
the  opinion.  With  all  due  deference,  we  may  be  permitted  to  say  of  it 
what  Lord  Mansfield  said  of  a  dictum  of  Chief  Justice  Holt:  ^^  That  is  obiter 
saying  only  ;  and  not  a  resolution  or  determination  of  the  court,  or  a  di- 
rect solemn  opinion  of  the  great  judge,  from  whom  it  dropped."  Saunder- 
son  V.  MowleSy  4  Burr.  2064. 

The  opinion  proceeds  to  discuss  the  relations  of  foreign  corporations  to 
the  state  in  a  scope  wholly  foreign  to  the  judgment  in  the  case,  and  in  a 
tone  inconsistent  with  decided  cases  in  that  court,  and  therefore,  so  far,  of 
no  authority  there  or  here.  It  is  sufficient  for  this  case  that  that  great 
tribunal  has  frequently  and  uniformly  held  that  the  corporations  of  one 
state  have  no  right  to  migrate  to  another,  there  to  exercise  their  franchises, 
except  upon  the  assent  of  such  other  state  ;  and  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  the  state  granting  it  may  think 
proper  to  impose.  Ins.  Co.  v.  French,  18  How.  404 ;  Paul  v.  Virginia^ 
8  Wall.  168 ;  Ducat  v.  Chicago,  18  Wall.  410 ;  Ins.  Co.  v.  Massachu- 
setts, lb.  666  ;  Osborn  v.  Mobile,  16  Wall.  479. 

Paul  V.  Virginia  was  the  case  of  an  insurance  company  of  New  York, 
doing  business  in  Virginia,  under  ia  statute  of  the  latter  state,  prohibiting 
foreign  insurance  companies  from  doing  business  there,  without  license  to 
be  granted  upon  conditions  precedent.  It  was  decided  as  late  as  1868, 
and  the  court  uses  this  language  :  — 

^^  The  corporation  being  the  mere  creation  of  local  law,  can  have  no 
legal  existence  beyond  the  limits  of  the  sovereignty  where  created.  As 
said  by  this  court  in  Bank  of  Augusta  v.  Earle,  18  Pet.  619,  *  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sover- 
eignty.' The  recognition  of  its  existence  even  by  other  states,  and  the 
enforcement  of  its  contracts  made  therein,  depend  purely  upon  the  comity 
of  those  states  —  a  comity  which  is  never  extended  where  the  existence  of 
the  corporation  or  the  exercise  of  its  powers  are  prejudicial  to  their  inter- 
ests or  repugnant  to  their  poUcy.  Having  no  absolute  right  of  recogni- 
tion in  oilier  states,  but  depending  for  such  recognition  and  the  enforce- 
ment of  its  contracts  upon  their  assent,  it  follows,  as  a  matter  of  course, 
that  such  assent  may  be  granted  upon  such  terms  and  conditions  as  those 
states  may  think  proper  to  impose.     They  may  exclude  the  foreign  corpo- 
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ration  entirely ;  they  may  restrict  its  business  to  particular  localities,  or 
they  may  exact  such  security  for  the  performance  of  its  contracts  Tnth 
their  citizens,  as,  in  their  judgment,  will  best  promote  the  public  interest. 
The  whole  matter  rests  in  Uieir  discretion."  And  this  doctrine  is  expressly 
affirmed  in  Ducat  y.  Chicago^  a  like  casjB  in  1870. 

The  doctrine  is  so  sound  in  itself,  and  so  many  of  the  decisions  of  that 
court  on  other  subjects  would  be  disturbed  or  subyerted  by  a  departure 
from  it,  that  we  feel  safe  in  holding  it  to  be  the  settled  law  of  the  federal 
supreme  court,  notwithstanding  intimations  to  the  contrary  in  the  opinion 
in  In%.  Co.  y.  Morse  ;  another  reason  for  regarding  these  as  not  sufficiently 
considered,  as  is  apt  to  be  the  case  with  all  obiter  dicta. 

V.  But  if  we  should  be  mistaken  in  all  this  ;  if  the  provision  of  the  stat- 
ute of  1870  requiring  the  agreement  be  unconstitutional ;  there  is  another 
view  of  the  case,  in  our  ]u<^ent,  conclusive  of  it. 

Morse  y.  Ins.  Co.  was  decided  in  1874,  and  reported  in  1875.  The 
legislature  of  the  state  has  since  been  in  session,  and  there  is  no  doubt  that 
their  attention  was  called  to  the  decision.  Yet,  though  they  have  since 
enacted  at  least  one  statute,  chap.  800  of  1876,  amending  the  general  in- 
surance laws,  they  have  not  repealed  or  modified  the  provision  requiring 
the  agreement.  This  is  a  strong  confirmation  of  our  view,  derived  from 
the  statute  itself  and  its  history,  that  the  legislature  would  not  have  adopted 
or  retained  the  statute  authorizing  licenses  to  foreign  insurance  companies, 
without  the  provision  for  the  agreement.  It  is  not  an  independent  pro- 
vision, to  fall  by  itself. 

The  other  provisions  of  the  statute  in  regard  to  license  cannot  be  exe- 
cuted independently  of  it.  It  was  evidently  designed  as  a  compensation 
for  the  provisions  authorizing  licenses  —  an  inducement  to  them.  And  it 
is  the  settled  doctrine  of  this  court  that,  if  it  be  unconstitutional,  the  whole 
statute  authorizing  licenses  to  foreign  insurance  companies  is  unconstitu- 
tional. Slauson  v.  Racine^  18  Wis.  898  ;  Lynch  v.  The  Economy^  27 
Wis.  69 ;  State  v.  Dousman^  28  Wis.  541. 

In  that  view  of  the  statute,  no  license  to  foreign  insurance  companies 
would  be  authorized  by  law ;  the  secretary  of  state  would  have  acted  with- 
out color  of  authority  in  issuing  the  license  in  question ;  the  license  would 
give  no  color  of  right  to  the  insurance  company  to  do  business  within  the 
state ;  and  it  would  be  our  undoubted  duty  to  compel  the  secretary  to 
undo  an  official  act,  done  without  authority,  an  infringement  upon  the  pre- 
rogatives of  the  state,  and  a  usurpation  of  its  sovereign  authority. 

VI.  The  return  pleads  in  bar  of  the  peremptory  writ,  an  injunction  of 
the  circuit  court  of  the  United  States  for  the  Western  District  of  Wisconsin, 
issued  upon  a  bill  filed  in  that  court,  by  the  insurance  company  against 
the  secretary  of  state,  restraining  that  officer  from  revoking  the  license 
of  the  state  to  the  insurance  company,  and  the  brief  of  the  attorney  gen- 
eral takes  the  position  that  the  federal  court  had  jurisdiction  of  the  biUs; 
and  that  jurisdiction  of  the  subject  matter  having  first  attached  in  that 
court,  the  jurisdiction  of  that  court  is  exclusive  of  the  jurisdiction  of  this. 

Upon  the  application  to  us  for  the  alternative  writ,  the  learned  counsel 
for  die  relator  made  a  statement,  repeated  on  both  arguments  without 
contradiction,  which  has  left  a  very  painful  impression  on  our  minds.  He 
stated  that  as  early  as  July,  1875,  the  petition  for  the  alternative  writ  was 
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filed,  and  the  writ  issued,  and  we  think  served,  in  one  of  the  circuit  courts 
of  this  state  ;  that  upon  the  su^estion  of  the  attorney  general,  in  Septem- 
ber, that  the  petition  should,  for  convenience,  be  withdrawn  from  that 
court  and  immediately  filed  in  this,  the  relator's  coimsel  assented,  with- 
drew the  petition  from  the  circuit  court,  and  sent  it  to  the  attorney  general 
to  be  at  once  filed  in  this  court,  according  to  the  suggestion  ;  that  the  re- 
lator's counsel  understood  it  to  be  so  filed  here,  and  the  alternative  writ 
issued ;  that  it  was  not  so  filed ;  but  that  in  the  mean  time  the  proceeding 
was  taken,  and  the  injunction  issued  in  the  federal  court,  of  which  the 
relator's  counsel  had  no  notice.  It  does  not  appear  by  the  record  of  the 
proceeding  annexed  to  the  return,  that  the  secretary  of  state  or  the  attor- 
ney general  appeared  in  the  federal  court,  or  made  any  objection  to  the 
injunction.  Indeed,  the  record  implies  that  there  was  no  such  appearance 
or  objection.  As  the  facts,  except,  perhaps,  the  last,  do  not  appear  of 
record,  we  are  without  power  to  act  upon  them  ;  but,  if  they  are  correctly 
stated,  the  present  objection  to  our  jurisdiction  to  issue  the  writ  appears 
to  us  to  come  with  an  ill  grace  from  the  chief  law  officer  of  the  state.  For 
it  would  be  a  grave  encroachment  upon  the  sovereign  authority  of  the 
state,  if  state  officers  could  so  transfer  judicial  control  over  their  official 
action  for  the  state,  and  the  prerogative  jurisdiction  of  this  court,  to  an 
inferior  federal  court.  But  it  is  quite  certain  that  the  federal  court  has 
not  jurisdiction  to  bind  the  statd,  or  to  foreclose  the  authority  of  the  state 
courts,  on  behalf  of  the  state,  over  its  own  affairs. 

As  originally  adopted,  the  federal  Constitution  extended  the  judicial 
power  of  the  United  States  to  controversies  ^^  between  a  state  and  citizens 
of  another  state ; "  vesting  in  the  supreme  court  of  the  United  States 
original  jurisdiction  in  aU  cases  ^^  in  which  a  state  shall  be  a  party." 
This  grant  of  original  jurisdiction  in  such  cases  to  that  great  court  ap- 
pears to  have  been  considered  exclusive.  Federalist,  No.  80  ;  Story's 
Const,  sec.  1682 ;  1  Kent,  298 ;  Q-eorgia  v.  Brailsford  2  Dallas,  402 ; 
Cohens  v.  Virginia^  6  Wheat.  264. 

The  jurisdiction  was  probably  intended  to  apply  only  to  cases  in  which 
a  state  should  be  plaintiff.  But  it  was  held  to  embrace  all  controversies 
between  states,  whether  plaintiffs  or  defendants,  and  citizens  of  other 
states ;  so  far  reducing  a  sovereign  state  to  the  condition  of  a  private  cor- 
poration. CMsJiolm  V.  Georgia^  2  Dallas,  419.  This  was  probably  a  sur- 
prise, certainly  an  offence,  to  most,  if  not  all,  of  the  states.  Says  Chan- 
cellor Kent :  **•  The  judicial  power,  as  it  originally  stood,  extended  to  suits 
prosecuted  against  one  of  the  United  States  by  citizens  of  another  state, 
or  by  citizens  or  subjects  of  any  foreign  state ;  but  the  states  were  not 
willing  to  submit  to  be  arraigned  as  defendants  before  the  federal  courts, 
at  the  instance  of  private  persons,  be  the  cause  of  action  what  it  might. 
The  decision  of  the  supreme  court  of  the  United  States,  in  the  case  of 
Chisholm  v.  Georgia^  supra^  decided  in  1793,  in  which  it  was  adjudged 
that  a  state  was  suable  by  citizens  of  another  state,  gave  much  dissatisfac- 
tion, and  the  Legislature  of  Georgia  carried  their  opposition  to  open  defi- 
ance of  the  judicial  authority.  The  inexpediency  of  the  power  appeared 
so  great  that  Congress,  in  1794,  proposed  to  the  states  an  amendment  to 
that  part  of  the  Constitution,  and  it  was  subsequently  amended  in  this 
particular,  under  the  provision  in  the  fifth  article."     1  Kent,  296. 
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The  amendment  is  in  these  words  :  "  The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  one  of  the  United  States  by  citizens  of  an- 
other state,  or  by  citizens  or  subjects  of  any  foreign  state." 

The  manifest  object  of  the  amendment  was  to  preclude  the  federal 
courts  from  jurisdiction  over  a  state,  in  any  case,  at  the  suit  of  private 
parties.  And  by  all  rules  of  construction,  the  prohibition  should  apply  to 
all  cases  in  which  the  interest  of  a  state  is  so  concerned  that  it  ought 
otherwise  to  be  a  party.  But  the  intent  and  letter  of  the  amendment 
liave  been  greatly  narrowed  by  the  effect  given  to  it  by  the  decisions  of 
the  supreme  court  of  the  United  States. 

The  Constitution  designed  that  court  to  be,  as  it  is,  a  great  national 
tribunal ;  a  court  of  last  resort  on  all  questions  of  national  character  ;  and 
a  court  of  a  dignity  and  authority  unequalled  by  any  tribunal  known  in 
modern  history,  not  perhaps  excepting  the  imperial  chamber  at  Wetzlar, 
to  which  it  has  been  compared.  Federalist,  No.  80 ;  Story's  Const,  sec. 
1679  ;  1  Kent,  296.  And  yet  that  august  tribunal  has  no  general  juris- 
diction, but  is  essentially  a  court  of  defined  and  limited  jurisdiction, 
original  and  appellate.  We  speak  with  profound  deference  to  that  court, 
in  saying  that  it  should  be  matter  of  surprise  to  no  jurist,  to  no  student 
of  history,  that  so  august  a  tribunal,  so  constituted  and  limited,  should 
have  from  the  beginning  proved  impatient  of  the  limited  scope  of  its  own 
authority,  and  that  of  the  inferior  federal  courts  on  which  its  own  jurisdic- 
tion chiefly  rests  ;  gradually  and  sometimes  almost  insensibly  extending  it, 
and  signally  illustrating  the  maxim,  ampUare  jurisdictionem.  Its  views 
of  federal  jurisdiction  have  always  been  aggressive.  It  has  but  illus- 
trated a  general  human  tendency,  a  common  phase  of  judicial  history,  in 
gradually  enlarging  the  letter  of  its  jurisdiction  by  construction  ;  until  its 
jurisdiction  by  implication  appears  to  exceed  its  jurisdiction  by  express 
grant ;  until  it  appears  to  be  loaded  down  and  impeded,  we  might  almost 
say  overwhelmed,  by  excess  of  jurisdiction,  presumably  never  contem- 
plated by  the  framers  of  the  Constitution. 

And  it  was,  perhaps,  hardly  to  be  expected  that  an  amendment  to  the 
Constitution,  abolishing  a  jurisdiction  originally  granted  by  that  instru- 
ment to  federal  courts,  would  be  kindly  regarded  by  so  great  a  court  so 
constituted,  or  favorably  construed  for  the  prohibition  and  against  the 
jurisdiction.     So  it  has  surely  proved. 

The  amendment  appears  to  have  been  first  before  the  court  in  HoUings- 
worih  V.  Virginia^  3  Dallas,  378.  The  question  was  the  effect  of  the 
amendment  upon  pending  suits,  and  the  court  "  delivered  an  unanimous 
opinion,  that  the  amendment  being  constitutionally  adopted,  there  could 
not  be  exercised  any  jurisdiction,  in  any  case,  past  or  future,  in  which  a 
state  was  sued  by  the  citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state."  But  a  few  years  later,  in  a  cause  in  which  a  state 
claimed  an  interest  but  was  not  a  party,  the  court  used  this  langtiage  :  — 

"  The  right  of  a  state  to  assert,  as  plaintiff,  any  interest  it  may  have  in 
a  subject,  which  forms  the  matter  of  controversy  between  individuals,  in 
one  of  the  courts  of  the  United  States,  is  not  affected  by  this  amend- 
ment ;  nor  can  it  be  so  construed  as  to  oust  the  court  of  its  jurisdic- 
tion, should  such  claim  be  suggested.     The  amendment  simply  provides, 
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that  no  suit  shall  be  commenced  or  prosecuted  against  a  state.  The 
state  cannot  be  made  a  defendant  in  a  suit  brought  by  an  individual ; 
bat  it  remains  the  duty  of  the  courts  of  the  United  States  to  decide  all 
(Sises  brought  before  them  by  citizens  of  one  state  against  citizens  of  a 
different  state^  where  a  state  is  not  necessarily  a  defendant.  In  this  case 
the  suit  was  not  instituted  against  the  state  or  its  treasurer,  but  against 
the  executrixes  of  David  Rittenhouse,  for  the  proceeds  of  a  vessel  con- 
demned in  the  court  of  admiral ty,  which  were  admitted  to  be  in  their 
possession.  If  the  proceeds  had  been  the  actual  property  of  Pennsyl- 
vania, however  wrongfully  acquired,  the  disclosure  of  that  fact  would  have 
presented  a  case  on  which  it  was  unnecessary  to  give  an  opinion  ;  but  it 
certainly  can  never  be  alle&:ed  that  a  mere  sugc^estion  of  title  in  a  state  to 
property,  in  possession  of  >i  individual,  m.^t  arrest  the  proceedings  of 
the  court,  and  prevent  their  looking  into  the  suggestion,  and  examining 
the  validity  of  the  title."  United  States  v.  Peters^  5  Cranch,  115.  It 
will  be  presently  seen  that  the  susscestion  here  thrown  out  is  the  seed  of 
gi«at  growth  of  jurisdiction,  inc^istent  with  the  spirit  of  the  amend- 
ment,  if  not  with  its  letter. 

The  amendment  appears  to  have  next  come  before  the  court  in  Cohens 
Y.  Virginia^  6  Wheat.  264.  The  state  had  prosecuted  the  plaintiffs  in 
enror  criminally  in  one  of  her  courts,  and  there  was  judgment  of  convic- 
tion against  them.  They  sued  out  a  writ  of  error  from  the  federal  su- 
preme court  to  the  state  court,  against  the  state  ;  the  state  being  defend- 
ant in  error  in  that  court.  Notwithstanding  the  amendment,  the  court 
claimed  jurisdiction  of  the  cause,  upon  the  ground  that  such  a  proceeding 
was  not  a  suit  within  the  meaning  of  the  amendment,  though  it  subjected 
the  state  to  a  judgment  in  that  court,  at  the  suit  of  a  private  party. 
And  the  court  has  Utherto  adhered  to  that  rule  in  numerous  cases. 

In  Osham  v.  Bank  of  the  TJ.  S,  9  Wheat.  739,  the  court  thus  states  the 
question:  ^^The  direct  interest  of  the  state  in  the  suit,  as  brought,  is 
admitted ;  and,  had  it  been  in  the  power  of  the  bank  to  make  it  a  party, 
perhaps  no  decree  ought  to  have  been  pronounced  in  the  cause,  until  the 
state  was  before  the  court.  But  this  was  not  in  the  power  of  the  bank. 
The  eleventh  amendment  of  the  Constitution  has  exempted  a  state  from 
the  suits  of  citizens  of  other  states  or  aliens  ;  and  the  very  difficult  ques- 
tion is  to  be  decided,  whether,  in  such  a  case,  the  court  may  act  upon  the 
agents  employed  by  the  state,  and  on  the  property  in  their  hands."  And 
the  court  thus  states  its  conclusion :  ^^  It  may,  we  think,  be  laid  down  as 
a  rule  which  admits  of  no  exception,  that  in  aU  cases  where  jurisdiction 
depends  on  the  party,  it  is  the  party  named  in  the  record.  Consequently 
the  eleventh  amendment,  which  restrains  the  jurisdiction  granted  by  the 
Constitution  over  suits  against  states,  is,  of  necessity,  limited  to  those 
suits  in  which  a  state  is  a  party  on  the  record.  The  amendment  has  its 
full  effect,  if  the  Constitution  be  construed  as  it  would  have  been  con- 
strued, had  the  jurisdiction  of  the  court  never  been  extended  to  suits 
brought  against  a  state  by  the  citizens  of  another  state,  or  by  aliens. 
The  state  not  being  a  party  on  the  record,  and  the  court  having  jurisdic- 
tion over  those  who  are  parties  on  the  record,  the  true  question  is,  not 
one  of  jurisdiction,  but  whether,  in  the  exercise  of  its  jurisdiction,  the 
court  ought  to  make  a  decree  against  the  defendants  ;  whether  they  are 
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to  be  considered  as  having  a  real  interest,  or  as  being  only  nominal  par- 
ties/' The  court  then  proceeds  to  show  that  the  officers  of  the  state,  who 
were  the  parties  to  the  record,  were  personally  liable  to  the  bank,  and 
therefore  had  a  real,  personal  interest,  under  the  state,  indeed,  but  dis- 
tinct from  the  interest  of  the  state ;  and  upon  that  ground  upheld  the 
decree  against  them. 

This  is  the  leading  case  upon  the  subject.  And  it  is  very  distingaiBh- 
able  from  the  case  before  us,  in  which  the  secretary  of  state  has  no  in- 
terest whatever ;  is  a  mere  nominal  party,  the  state  alone  having  the 
whole  interest  in  the  subject;  a  mere  shadow  of  the  state,  set  up  for 
jurisdiction  against  the  body  over  which  jurisdiction  is  prohibited  by  the 
Constitution. 

The  next  case  which  we  find  is  Governor  of  Q-eorgia  v.  Madrazo,  1 
Peters,  110.-  That  was  a  case  in  admiralty,  in  which  the  governor  of  the 
state  intervened  in  behalf  of  the  state,  and  the  court  uses  this  language :  — 

"  In  the  case  of  Osbom  v.  Bank  of  the  United  States^  9  Wheat  738, 
this  question  was  brought  more  directly  before  the  court.  It  was  argned 
with  equal  zeal  and  talent,  and  decided  on  great  deliberation.  In  that 
case  the  auditor  and  treasurer  of  the  state  were  defendants,  and  the  title 
of  the  state  itself  to  the  subject  in  contest  was  asserted.  In  that  case 
the  court  said :  ^  It  may,  we  think,  be  laid  down  as  a  rule,  which  admits  of 
no  exception,  that  in  all  cases  where  jurisdiction  depends  on  the  party,  it 
is  the  party  named  in  the  record.'  The  court  added  :  ^  The  state  not  being 
a  party  on  the  record,  and  the  court  having  jurisdiction  over  those  who 
are  parties  on  the  record,  the  true  question  is  not  one  of  jurisdiction,  but 
whether,  in  the  exercise  of  its  jurisdiction,  the  court  ought  to  make  a  de- 
cree against  the  defendants ;  whether  they  are  to  be  considered  as  having 
a  real  interest,  or  as  being  only  nominal  parties.' 

"  The  information  of  the  governor  of  Georgia  professes  to  be  filed  on 
behalf  of  the  state,  and  is,  in  the  language  of  the  bill,  filed  by  the  gov- 
ernor of  Georgia  on  behalf  of  the  state,  against  Brailsford. 

^^  If,  therefore,  the  state  was  properly  considered  as  a  party  in  that  case, 
it  may  be  considered  as  a  party  in  this. 

"  The  bill  of  Madrazo  alleges  that  the  slaves  which  he  claims  *  were 
delivered  over  to  the  government  of  the  State  of  Georgia,  pursuant  to  an 
act  of  the  general  assembly  of  the  said  state,  carrying  into  effect  an  act  of 
Congress  of  the  United  States,  in  that  case  made  and  provided ;  a  part  of 
the  said  slaves  sold,  as  permitted  by  said  act  of  Congress,  and  as  directed 
by  an  act  of  the  general  assembly  of  the  said  state,  and  the  proceeds  paid 
into  the  treasury  of  the  said  state,  amounting  to  thirty-eight  thousand 
dollars  or  more.' 

^^  The  governor  appears,  and  files  a  claim  on  behalf  of  the  state,  to  the 
slaves  remaining  unsold,  and  to  the  proceeds  of  those  which  are  sold.  He 
states  the  slaves  to  be  in  possession  of  the  executive,  under  the  act  of  the 
Legislature  of  Georgia,  made  to  give  effect  to  the  act  of  Congress  on  the 
subject  of  negroes,  mulattoes,  or  people  of  color,  brought  ill^ally  into 
the  United  States ;  and  the  proceeds  of  those  sold  to  have  been  paid  in 
the  treasury,  and  to  be  no  longer  under  his  control. 

^'  The  case  made,  in  both  the  libel  and  claim,  exhibits  a  demand  for 
money  actually  in  the  treasury  of  the  state,  mixed  up  with  its  general 
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fands,  and  for  slaves  in  possession  of  the  government.  It  is  not  alleged, 
nor  is  it  the  fact,  that  this  money  has  been  brought  into  the  treasui-y,  or 
these  Africans  into  the  possession  of  the  executive,  by  any  violation  of  an 
act  of  Congress.  The  possession  has  been  acquired  by  means  which  it 
was  lawful  to  employ. 

*^  The  claim  upon  the  governor  is  as  a  governor  ;  he  is  sued,  not  by  his 
name,  but  by  his  title.  The  demand  made  upon  him  is  not  made  person- 
ally, but  officially.  The  decree  is  pronounced,  not  against  the  person,  but 
the  officer,  and  appeared  to  have  been  pronounced  against  the  successor 
of  the  original  defendant ;  as  the  appeal  bond  was  executed  by  a  different 
governor  from  him  who  filed  the  information.  In  such  a  case,  where  the 
chief  magistrate  of  a  state  is  sued,  not  by  his  name,  but  by  his  style  of 
office,  and  the  claim  made  upon  him  is  entirely  in  his  official  character, 
we  think  the  state  itself  may  be  considered  as  a  party  on  the  record.  If 
the  state  is  not  a  party,  there  is  no  party  against  whom  a  decree  can  be 
made.  No  person  in  his  natural  capacity  is  brought  before  the  court  as 
defendant.  This  not  being  a  proceeding  against  the  thing,  but  against 
the  person,  a  person  capable  of  appearing  as  defendant,  against  whom  a 
decree  can  be  pronounced,  must  be  a  party  to  the  cause  before  a  decree 
can  be  regularly  pronounced. 

^^  But  were  it  to  be  admitted  that  the  governor  could  be  considered  as 
defendant  in  his  personal  character,  no  case  is  made  which  justifies  a  de- 
cree against  him  personally.  He  has  acted  in  obedience  to  a  law  of  the 
state,  made  for  the  purpose  of  giving  effect  to  an  act  of  Congress ;  and 
has  done  nothing  in  violation  of  any  law  of  the  United  States. 

^^  The  decree  is  not  to  be  considered  as  made  in  a  case  in  which  the 
governor  was  a  defendant,  in  his  personal  character ;  nor  could  a  decree 
against  him  in  that  character  be  supported. 

^^  This  decree  cannot  be  sustained  as  against  the  state,  because,  if  the 
eleventh  amendment  to  the  Constitution  does  not  extend  to  proceedings  in 
admiralty,  it  was  a  case  for  the  original  jurisdiction  of  the  supreme  court. 
It  cannot  be  sustained  as  a  suit,  prosecuted,  not  against  the  state,  but 
iigainst  the  thing,  because  the  thing  was  not  in  possession  of  the  district 
court. 

^^  We  are,  therefore,  of  opinion  that  there  is  error  in  so  much  of  the 
decree  of  the  circuit  court,  as  directs  that  the  said  slaves  libelled  by  Juan 
Madrazo,  and  the  issue  of  the  females  now  in  the  custody  of  the  govern- 
ment of  the  State  of  Greorgia,  or  the  agent  or  agents  of  the  said  state,  be 
restored  to  the  said  Madrazo,  as  the  l^al  proprietor  thereof  ;  and  that 
the  proceeds  of  those  skives,  who  were  sold  by  order  of  the  governor  of 
the  said  state,  be  paid  to  the  said  Juan  Madrazo;  and  that  the  same 
ought  to  be  reversed ;  but  that  there  is  no  error  in  so  much  of  the  said 
decree  as  dismisses  the  information  of  the  governor  of  Georgia,  and  the 
claim  of  William  Bowen." 

O-ovemor,  of  Georgia  v.  Madrazo  was  followed  and  affirmed  in  Keip- 
lucky  V.  Dennisouy  Q-ovemor^  24  How.  66.  This  was  an  application  for 
mafidafnua^  by  the  governor  of  Kentucky  against  the  governor  of  Ohio, 
within  the  original  jurisdiction  of  the  supreme  court ;  to  enforce  the  per- 
formance of  an  executive  duty  by  the  defendant  governor.  Of  course  the 
mandamtts  could  not  go  to  the  state,  but  to  its  officer  only.     And  the  ob- 
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jection  waft  taken  that  it  was  not  a  case  between  two  states,  to  give  juris- 
diction to  the  court  under  the  Constitution.     But  the  court  holds :  — 

*'*'  So,  also,  as  to  the  process  in  the  name  of  the  governor,  in  his  official 
capacity,  in  behalf  of  the  state. 

"  In  the  case  of  The  Governor  of  Georgia  v.  Madrazo^  1  Pet.  110,  it 
was  decided  that  in  a  case  where  the  chief  magistrate  of  a  state  is  saed, 
not  by  his  name  as  an  individual,  but  by  his  style  of  office,  and  the  claim 
made  upon  him  is  entirely  in  his  official  character,  the  state  itself  may  be 
considered  a  party  on  the  record.  This  was  a  case  where  the  state  was  the 
defendant ;  the  practice,  where  it  is  plaintiff,  has  been  frequently  adopted 
of  suing  in  the  name  of  the  governor  in  behalf  of  the  state,  and  was,  in- 
deed, the  form  originally  used,  and  always  recognized  as  the  suit  of  the 
state. 

^^  Thus,  in  the  first  case  to  be  found  in  our  reports,  in  which  a  suit  was 
brought  by  a  state,  it  was  entitled,  and  set  forth  in  the  bill,  as  the  suit  of 
'  the  State  of  Georgia,  by  Edward  Tellfair,  governor  of  the  said  state, 
complainant,  against  Samuel  Brailsford  and  odiers ; '  and  the  second  case, 
which  was  as  early  as  1793,  was  entitled  and  set  forth  in  the  pleadings  as 
the  suit  of  '  His  Excellency  Edward  Tellfair,  Esquire,  Governor  and  Com- 
mander-in-chief in  and  over  the  State  of  Georgia  in  behalf  of  the  said  State, 
complainant,  against  Samuel  Brailsford  and  others,  defendants.' 

"  The  cases  referred  to  leave  no  question  open  to  controversy,  as  to  the 
jurisdiction  of  the  court.  They  show  that  ....  it  has  also  been  settled, 
that  where  the  state  is  a  party,  plaintiff  or  defendant,  the  governor  rep- 
resents the  stat«,  and  the  suit  may  be,  in  form,  a  suit  by  him  as  governor  in 
behalf  of  the  state,  where  the  state  is  plaintiff,  and  he  must  be  summoned 
or  notified^  the  officer  representing  the  state,  where  the  state  is  defendant. 

"We  may,  therefore,  dismiss  the  question  of  jurisdiction  without  fur- 
ther comment,  as  it  is  very  clear,  that  if  the  right  claimed  by  Kentucky 
can  be  enforced  by  judicial  process,  the  proceeding  by  mandamus  is  the 
only  mode  in  which  the  object  can  be  accompUshed." 

What  is  said  in  Governor  of  Georgia  v.  Mddrazo^  and  in  Kenttiekg  v. 
DennisoUy  of  the  governor  of  a  state,  applies  equally  to  any  other  state 
officer,  acting  for  the  state  virtute  officii.  The  question  is  not  one  of  the 
dignity  of  the  office,  but  of  the  representation  of  the  state,  pro  hoc  vice. 
"  In  the  application  of  this  principle,  there  is  no  difference  between  the 
governor  of  a  state  and  officers  of  a  state  of  lower  grades.  In  this  respect 
they  are  upon  a  footing  of  equality."     Davis  v.  Gray^  16  Wall.  203. 

The  opinion  of  the  court  in  Osbom  v.  The  Bank,  B,nd  Govemorof  Georgia 
v.  Madrazo,  were  both  delivered  by  Marshall,  C.  J. ;  and  the  opinion  in 
Kentucky  v.  Dennison,  by  Taney,  C.  J.,  —  two  of  the  most  illustrious  jur- 
ists known  in  the  history  of  jurisprudence  among  the  great  English- 
speaking  common  law  peoples.  Their  doctrines  were  surely  well  and 
wisely  considered,  are  entitled  to  the  most  profound  deference,  and  not 
lightly  to  be  overruled.  And  these  cases  are  in  entire  accord  upon  two 
propositions,  both  conclusive  of  the  question  before  us. 

Ist.  That  where  a  sidt  is  prosecuted  in  a  federal  court,  by  a  private 
party,  against  a  state  officer,  in  which  the  state  has  a  direct  interest  but 
cannot  be  made  a  party,  the  officer  himself  must  have  an  interest  or  lia- 
bility in  the  subject  matter,  upon  which  the  jurisdiction  of  Jbhe  court  can 
attach;  and 
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2d.  That  where  such  a  suit  is  prosecuted  against  a  state  officer  having 
no  such  interest  or  liability,  in  his  official  capacity  only,  to  aflFect  a  right 
of  the  state,  the  state  is  the  real  defendant  within  the  prohibition  of  the 
amendment  of  the  Constitution. 

These  rules  are  vital.  Where  there  is  such  an  interest  or  liability  of 
the  officer  personally,  the  jurisdiction  of  a  federal  court  might  be  held  to 
attach  against  him  personally,  upon  such  interest  or  liability,  without 
direct  violation  of  the  constitutional  amendment  prohibiting  jurisdiction 
against  the  state.  But  when  there  is  no  such  personal  interest  or  liabil- 
ity of  the  officer,  and  the  suit  is  against  him  in  his  official  capacity  only, 
for  the  purpose  of  reaching  an  interest  or  liability  of  the  state,  then  juris- 
diction attaches  on  the  interest  or  liability  of  the  state,  not  of  the  officer; 
the  state  is  the  real  defendant,  and  the  officer  only  a  nominal  defendant ; 
and  jurisdiction  is  as  iiiuch  prohibited  as  if  the  state  itself  were  defendant. 
To  hold  that  jurisdiction  could,  in  such  a  case,  be  exercised  against  the 
state,  in  the  person  of  its  officer,  would  be  a  direct  and  mere  evasion  of  the 
constitutional  prohibition,  which  the  judges  of  all  courts,  federal  and 
state,  are  sworn  to  support;  which  no  judicial  construction  of  any  court 
can  erase  from  the  paramount  law  of  the  land. 

The  subject  matter  of  Grovemor  of  Q-eorgia  v.  Madraao  came  again  be- 
fore the  court,  Ex  parte^  Juan  Madrazo,  7  Peters,  627,  upon  application  to 
file  a  libel  in  admiralty  against  the  state.  The  application  was  denied ; 
the  chief  justice  saying  of  it :  ^^  It  is  a  mere  personal  suit  against  a  state 
to  recover  proceeds  in  its  possession,  and  in  such  a  case  no  private  person 
has  a  right  to  commence  an  original  suit  in  this  court  against  a  state." 

Oabom  v.  The  Bank^  Governor  of  Creorgick  v.  Madrazo^  and  Kentucky 
V.  Dennison^  are  so  closely  connected  in  principle  that  we  have  considered 
them  together,  a  little  out  of  the  order  of  the  latter  case.  Between  O-ov- 
emor  of  Q-eorgia  v.  Madrazo  and  Kentucky  v.  Dennison^  another  case  came 
before  the  court  and  has  its  place  in  the  reports,  in  which  the  jurisdic- 
tional question  might  have  properly  arisen.  This  is  Dodge  v.  WooUey^ 
18  How.  331.  It  was  the  case  of  a  bill  filed  in  an  inferior  federal  court, 
by  a  private  party,  against  a  tax-collector  of  the  state,  to  restrain  the  col- 
lection of  a  state  tax.  Several  questions  were  raised  and  passed  upon  by 
the  court  in  that  case,  quite  foreign  to  the  question  which  we  are  consid- 
ing.  The  jifrisdictional  question  before  us,  arising  under  the  amendment 
of  the  Constitution,  appears  not  to  have  been  raised  at  the  bar  or  consid- 
ered by  the  court.  The  jurisdiction  of  the  fedeml  courts  over  the  subject 
matter  in  other  respects  is  discussed ;  but  not  the  jurisdiction  over  the 
state  officer,  acting  officially  without  interest,  within  the  constitutional  pro- 
hibition. It  appears  quite  obvious  that  this  question  was  altogether  over- 
looked. Indeed,  the  court  says  of  the  case  of  State  Bank  v.  Knoop^  16  How. 
369 :  "  It  rules  this  in  every  particular  ;  and  to  the  opinion  there  given  we 
have  nothing  to  add,  nor  anything  to  take  away."  State  Bank  v.  Knoop 
did  indeed  involve  the  questions  passed  upon  in  Dodge  v.  Wbolsey^  but  it 
was  a  writ  of  error  to  a  state  court,  and  could  not  possibly  involve  the 
jurisdiction  of  a  federal  coui*t  in  an  original  suit,  against  a  state  officer, 
acting  officially.  The  oversight  is  the  more  to  be  regretted,  because  the 
assumption  of  jurisdiction  in  Dodge  v.  Woohey  disregards  the  two  condi- 
tions before  noticed,  as  solemnly  established  in  Osborn  v.  The  Bank  and 
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Governor  of  Georgia  v.  Madrazo^  subsequently  confirmed  in  Kenttickjf  v. 
Dennisoii,  But  the  rule  applies  to  it,  that  a  case  which  overlooks  a 
point  cannot  be  held  to  overrule  cases  expressly  deciding  the  very  points. 
And  the  positive  rules  of  Oshom  v.  The  Bank  and  Governor  of  Georgia  v. 
Madrazo  must  be  held  to  survive  the  silence  of  Dodge  v.  Woolsey.  If 
this  were  otherwise,  the  negative  authority  of  Dodge  v.  Woohey^  on  the 
question  of  jurisdiction,  must  be  taken  to  be  overruled  by  the  positive 
authority  of  the  later  case  of  Kentucky  v.  Denni%on. 

Then  comes  Davis  v.  Gray^  16  Wall.  203,  where  a  receiver  appointed 
in  a  cause  pending  in  an  inferior  federal  court  filed  his  bill  in  the  same 
court,  against  the  governor  and  another  officer  of  a  state,  to  restrain  them 
in  executing  the  law  of  the  state.  The  question  of  jurisdiction  was 
raised  and  discussed  by  the  court.  And  Mr.  Justice  Swayne,  who  deliv- 
ered the  opinion,  says  of  the  question :  — 

'*  A  few  remarks  will  be  sufficient  to  dispose  of  the  jurisdictional  objec- 
tions as  to  the  appellants. 

In  Oshom  V.  The  Bank  these  things,  among  others,  were  decided : 
(1.)  A  circuit  court  of  the  United  States,  in  a  proper  case  in  equity, 
may  enjoin  a  state  officer  from  executing  a  state  law  in  conflict  with  the 
Constitution  or  a  statute  of  the  United  States,  when  such  execution  will 
violate  the  rights  of  the  complainant. 

^^  (2.)  Where  the  state  is  concerned,  the  state  should  be  made  a  party, 
if  it  could  be  done.  That  it  cannot  be  done,  is  a  sufficient  reason  for  the 
omission  to  do  it,  and  the  court  may  proceed  to  decree  against  the 
officers  of  the  state  in  all  respects  as  if  the  state  were  a  party  to  the 
record. 

"  (3.)  In  deciding  Who  were  parties  to  the  suit,  the  court  will  not  look 
beyond  the  record.  Making  a  state  officer  a  party  does  not  make  the 
state  a  party,  although  her  law  may  have  prompted  his  action,  and  the 
state  may  stand  behind  him  as  the  real  party  in  interest  A  state  can  be 
made  a  party  only  by  shaping  the  bill  expressly  with  that  view,  as  where 
individuals  or  corporations  are  intended  to  be  put  in  that  relation  to  the 
case. 

"  Dodge  v.  Woolsey^  The  State  Bank  of  Ohio  v.  Knoop^  The  Jefferson 
Branch  Bank  v.  Skelly^  Ohio  Life  ^  Trust  Company  v.  Deholt^  and  the 
Mechanics*  ^  Traders'*  Bank  v.  Debolt^  proceeded  upon  the  aame  princi- 
ples, and  were  controlled  by  that  authority,  with  respect  to  the  jurisdic- 
tional question  arising  in  each  of  those  cases  as  to  the  defendants.*' 

And  again,  speaking  of  parties :  "  We  feel  no  difficulty  in  disposing  of 
the  case  as  it  is  presented  in  the  record." 

This  case  professes  to  follow  Osbom  v.  Hie  Bank  ;  but  it  is  extraordinary 
that  it  takes  no  notice  of  the  essential  rule  cited  from  that  case,  that  de- 
fendant state  officers,  to  give  jurisdiction,  must  themselves  have  an  interest 
or  liability  in  the  subject  matter.  And  it  is  more  extraordinary  still,  that, 
quoting  several  cases,  with  at  best  a  very  remote  bearing  on  the  question, 
the  opinion  makes  no  reference  to  Governor  of  Georgia  v.  Madrazo^  or 
Kentucky  v.  Dennison^  with  both  of  which  the  opinion  is  directly  in  con- 
flict, as  well  as  with  the  rule  in  Osbom  v.  The  Bank.  And,  vrith  all  due 
respect,  we  think  it  may  be  said  of  Davis  v.  Gray^  that,  instead  of  follow- 
ing the  well  considered  and  established  rules  in    Osbom  v.  The  Bank^ 
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Governor  of  Georgia  v.  Madrazo^  and  Kentucky  v.  Denni%on^  it  rather  fol- 
lows, presumably  by  inadvertence,  the  blind  lead  of  Dodge  v.  Woohey^ 
itself  an  incongruity,  sandwiched  in  the  reports  between  inconsistent  de- 
cisions. 

We  cannot  think  the  vital  principle  established  in  Oshom  v.  The  Bank^ 
or  the  judgments  in  Q-ovemor  of  Greorgia  v.  Madrazo^  and  Kentucky  v. 
JDenniaon,  overruled  by  Davis  v.  Gray.  These  cajBes  are  too  solemn  and 
of  too  high  authority  to  be  set  aside  suh  silentio.  We  cannot  but  think 
that  they  were  overlooked  ;  the  learned  judge  who  delivered  the  opinion, 
being  misled  by  the  unconsidered  and  imfortunate  departure  from  those 
cases  of  Dodge  v.  WooUey. 

Woodruff  V.  TrapnalU  10  How.  190  ;  Curran  v.  The  State  of  Arkansas^ 

15  How.  304 ;  State  Bank  v.  Knoop,  16  How.  369 ;   Ohio  L.  ^  T  Co.  v. 

Deholt,  16  How.  416  ;  The  Bank  v.  Debolt,  18  How.  380  ;  and  The  Bank  v. 

Skelly^  1  Black,  436,  cited  in  the  opinion  to  support  jurisdiction  in  Davis  v. 

Qray^  were  all  writs  of  error  to  state  courts,  to  be  classed  with  Cohens  v. 

Virginia,     And  their  authority  for  original  jurisdiction  in,  an  inferior 

federal  court  is  not  perceived.     And  it  may  be  said  in  passing,  that  the 

learned  judge  who  delivered  the  opinion  was  in  error  in  saying  that  in 

Woodruff  V.    Trapnall  a  writ  of  mandamus  was  issued  to  the  proper 

representative  of  the  state.     The  judgment  of  the  supreme  court  of  the 

state  was  simply  reversed  in  the  usual  form.     So  in  Curran  v.  Arkansas^ 

the  judgment  of  the  state  court  was  reversed ;  the  federal  supreme  court 

simply  following  the  state  supreme  court  in  holding  that  such  a  suit  would 

Ue  against  the  state,  by  her  own  law,  in  her  own  courts. 

When  the  decisions  of  a  state  court  vary  in  interpreting  state  law,  the 
supreme  court  of  the  United  States  makes  its  own  election,  which  it  will 
follow.  Q-elpcke  v.  Dubuque^  1  Wall.  175.  We  may,  with  profound 
respect,  presume  here  upon  the  like  right  of  choice  ;  and  we  prefer  to  hold 
the  rules  in  Oshorn  v.  The  Bank^  Q-overnor  of  Georgia  v.  madrazo^  and 
Kentucky  v.  Dennison^  as  the  more  authoritative  and  well  considered  cases 
to  settle  the  law  of  that  court,  unless  expressly  oveiTuled.  When  adju- 
cations  so  solemn  and  so  well  considered  are  disregarded  or  forgotten  in 
the  court,  none  of  us  may  presume  to  say  Indignor  ;  but  surely  all  of  us 
should  recall  sounder  and  safer  principles  established  in  that  great  court, 
Qvandoqvs  bonus  dormitat  Homerus, 

And  the  rules  established  in  Osborn  v.  The  Bank^  Governor  of  Georgia 
V.  Madrazo^  and  Kentucky  v.  Dennison^  exclude  jurisdiction  of  the  federal 
court  of  the  bill  and  injunction  pleaded  by  the  secretary  of  state  in  this 
case. 

Our  conclusion  would  not  be  different  if  we  were  to  accept  Davis  v. 
Gray  as  overruling  the  earlier  cases,  and  establishing  a  different  rule.  For 
that  case  does  not  go  the  length, —  no  case  which  we  have  been  able  to  find 
in  that  court  does,  —  of  holding  that  the  state  would  be  bound,  in  the  ex- 
ercise of  its  authority,  by  the  proceeding  of  the  federal  court  against  its 
officer.  Conceding  the  power  of  the  federal  court  to  bind  the  officer,  as 
between  him  and  the  plaintiff  who  sues  him,  the  constitutional  amendment 
absolutely  prohibits  it  from  binding  the  state,  as  against  either  the  plain- 
tiff or  its  own  officer.  In  such  a  case  the  private  party  seeking  his  remedy 
against  the  officer  must  be  content  with  that,  valeat  quantum.    He  can 
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have  none  against  the  state,  or  binding  the  state,  or  binding  the  officer 
against  the  state.  Against  the  authority  of  the  state  over  its  own  officer, 
against  the  officer's  duty  to  the  state,  federal  process  in  such  a  case  can  avail 
nothing.  It  is  more  than  the  case  of  one  not  bound  by  a  judgment,  because 
not  a  party.  It  is  not  the  case  of  one  without  the  jurisdiction  of  the  court,  bat 
of  one  above  the  jurisdiction.  It  is  the  case  of  a  sovereign  state,  over  which 
the  charter  creating  the  federal  courts,  for  grave  political  reasons,  prohibits 
jurisdiction  in  such  cases,  has  abrogated  the  jurisdiction  once  improvidently 
granted.  It  would  be  a  singular  perversion  of  all  judicial  rule,  to  hold 
that  the  state  could  not  be  bound  as  a  party,  but  is  bound  vrithout  being  a 
party.  And  it  would  be  a  simple  nullification  of  the  constitutional  amend- 
ment, to  hold  the  state  in  any  way  bound  by  the  judgment  of  a  federal 
court  against  its  officer,  at  the  suit  of  a  private  party.  That  would  be,  not 
judicial  construction,  not  judicial  stretch  of  jurisdiction,  but  judicial  revo- 
lution. 

And  it  would  involve  the  singular  absurdity  that,  while  the  original 
Constitution  which  expressly  gave  jurisdiction  at  the  suit  of  private  parties, 
against  a  sovereign  state,  confined  such  jurisdiction  to  the  supreme  court  of 
the  United  States, —  a  court  worthy  of  such  jurisdiction,  if  any  federal  court 
could  be,  —  the  amendment  prohibiting  such  jurisdiction  in  any  federal 
court  would  subject  a  sovereign  state,  in  the  person  of  its  officer,  and  the 
administration  of  the  state  government,  to  the  process  of  any  petty  federal 
court  which  Congress  might  see  fit  to  establish,  at  the  suit  of  any  vagabond 
citizen  or  corporation  of  another  state,  doing  business  in  it. 

We  abide  by  the  letter  and  spirit  of  the  Constitution.  Unfortunately, 
many  things  in  its  administration  are  tending  toward  centralization,  which 
the  history  and  temper  of  the  American  people  give  grave  warning  might 
be  closely  followed  by  disintegration.  The  int^rity  of  the  Union  has 
been  tried.  The  integrity  of  the  states  is  on  trial.  Much  rests  upon 
the  moderation  and  forbearance  of  the  federal  courts ;  as  much  perhaps 
upon  the  firmness  of  the  state  courts  refusing  to  abdicate  state  authority 
in  state  matters,  to  assumption  of  federal  jurisdiction.  We  will  faithfully 
try  to  do  our  part.  In  refusing  at  the  last  term  to  assume  a  jurisdiction 
properly  belonging  to  the  federal  courts,  we  had  occasion  to  say  and  we 
now  repeat :  — 

"  It  is  perhaps  unfortunate  that  the  federal  Constitution  left  any  ground 
for  concurrent  jurisdiction  of  the  federal  with  the  state  courts.  It  has  led 
to  some  mischievous  confusion  of  adjudication,  and  some  vicious  usurpation 
of  jurisdiction,  by  both  federal  and  state  courts.  In  this  day,  this  is  a 
great  and  growing  evil,  and  we  propose  in  this  state,  for  the  sake  of  judi- 
cial order  and  of  the  integrity  of  the  federal  and  state  governments,  to  do 
what  we  may  toward  confining  the  courts  of  the  state  to  state  jurisdiction, 
and  the  courts  of  the  United  States  to  federal  jurisdiction."  Bromley  v. 
Ooodrich^  supra. 

VII.  Had  the  federal  court  had  jurisdiction  of  the  bill  and  injunction 
pleaded  by  the  secretary  to  bind  the  state,  it  could  not  avail  him  in  this 
case,  because  the  license  in  force  when  the  bill  was  filed  and  the  injunction 
issued,  has  expired  by  its  own  limitation ;  and  it  is  only  to  that  license 
that  the  injunction  can  relate.  The  injunction  is  indeed  very  loose  and 
general ;  literally  broad  enough  to  restrain  the  secretary  from  revoking  any 
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license  to  the  insurance  company  for  any  cause,  for  all  time.  But  it  must 
receive  a  reasonable  construction,  and  be  confined  to  the  things  and  the 
condition  of  things  existing  when  issued.  When  the  license  existing  at 
the  time  the  bill  was  filed  expired,  the  injunction  was  spent.  The  secre- 
tary might  have  found  ground  for  refusing  a  new  license,  dehors  all  matters 
pleaded  in  the  bill ;  or  the  legislature  might  have  repealed  or  modified  the 
statute  authorizing  the  license.  The  new  license,  therefore,  created  a  new 
relation  with  the  state,  though  it  may  have  been  but  the  renewal  of  an  old 
relation  which  had  expired  by  limitation;  and  the  federal  court  which 
issued  the  injunction  could  hardly  have  intended,  certainly  had  in  any 
vi6w  no  authority,  to  bind  the  defendant  for  all  time,  outside  of  the  actual 
condition  of  things  pleaded  in  the  record,  or  in  new  relations  between  the 
parties.  Even  federal  jurisdiction,  where  it  attaches,  is  not  so  comprehen- 
sive or  prospective. 

VUI.  The  writ  in  this  case  will  issue,  in  the  right  of  the  state,  at  any 
hazard  to  its  officer.  We  apprehend,  however,  that  there  vrill:  be  none. 
The  state  officer  is  bound  to  obey  the  state  authority.  And  if  any  one,  to 
be  found  within  the  state,  should  molest  any  officer  of  the  state  for  obey- 
ing the  process  of  «this  court,  in  the  administration  of  the  state  goyem- 
ment,  and  the  fact  should  be  properly  brought  before  us,  we  think  we 
should  be  able  to  afford  ample  and  summary  remedy. 

We  regard  this  matter  as  a  grave  attempt  to  baffle  state  authority  in 
the  administration  of  state  affairs,  in  a  way  to  be  a  temptation  for  the 
use  of  a  somewhat  injudicial  adjective.  And  we  are  thoroughly  in  earnest, 
as  is  our  duty  under  our  oaths,  to  enforce  state  authority,  in  state  affairs, 
over  state  officers,  and  on  foreign  corporations  who  come  here  ex  gratia  of 
state  law,  and  then  set  the  law  at  defiance.  We  mean  to  suffer  no  trifling 
here.  The  writ  must  be  so  framed  that  the  secretary  not  only  shall 
promptly  revoke  the  existing  license,  but  shall  refrain  from  granting  any 
other  license  to  the  insurance  company  for  three  succeeding  years ;  and 
that  he  certify  the  revocation  to  this  court,  within  twenty-four  hours  after 
service  of  the  writ  upon  him. 

Let  the  writ  issue  at  once,  in  accordance  with  this  opinion. 


CmOUIT   COURT   OF   THE   UNITED    STATES.  —  DISTRICT   OP 

CALIFORNIA. 

[May,  1876.] 

revised  statutes  and  acts  passed  at  same  session. — amend a- 
toby  bankbuptcy  act  op  june,  74.  —  cobpobation. — petition- 
ing cbbditobs.  —  allegation  of  chabacteb  op  cobpobation. 

IN  BE  OBEGON  BULLETIN  PBTNTING  CO. 

The  Revised  Statutes  must  be  taken  to  be  an  act  passed  on  the  first  daj  of  December, 
1873,  and  all  acts  of  later  date,  passed  at  the  same  session,  are  to  be  treated  as  sub- 
sequent act«. 


/ 


470  THE  AMERICAN  LAW  TIMES  REPORTS.  [October,  1876. 

Vol.  m.]  Lf  BE  Oreoon  Bulletin  Prihtino  Co.  [No.  10. 

The  amendatory  Bankruptcy  Act  of  June  22,  1874,  is  to  be  regarded  as  amending  and 

supplementing  the  Revised  Statutes,  notwithstanding  the  date  of  its  passage  and  itK 

reference  to  the  Act  of  1867. 
The  same  proportion  of  creditors  must,  under  existing  laws,  join  in  a  petition  in  inrol- 

untary  bankruptcy  against  a  corporation  as  is  required  in  case  of  a  natural  person. 
The  petition  against  a  corporation  must  show  that  the  corporation  is  a  **  moneyed,  husi- 

ness,  or  commercial  corporation." 

The  facts  are  set  forth  in  the  opinion. 

Joseph  Simon^  for  plaintiff  in  error. 

H,  Y.  Thompson  ^  Q-eo.  H.  Durham^  contra. 

Sawyer,  J:  In  September,  1875,  certain  creditors  filed  a  petition  in 
bankruptcy  in  the  district  court  against  the  Oregon  Bulletin  Printing  and 
Publishing  Company,  a  corporation  organized  under  the  laws  of  Oregon, 
in  which  they  alleged  that  they  constituted  one  fourth  in  number  of  the 
creditors,  and  held  one  third  in  amount  of  the  aggregate  provable  debts  of 
the  corporation,  the  amount  due  them  exceeding  four  thousand  dollars ; 
that  within  the  preceding  six  months  the  corporation  had  committed  sev- 
eral acts  of  bankruptcy,  for  that  being  insolvent,  said  corporation  made 
sundry  payments  to  certain  creditors  named  with  intejit  to  give  such  cred- 
itors preference  ;  and  in  another  instance  procured  certain  of  its  property 
to  be  taken  on  legal  process  with  like  intent,  and  praying  that  for  these 
causes  the  corporation  be  adjudged  a  bankrupt. 

The  corporation  answered  the  petition,  among  other  things  denying  that 
the  petitioners  constituted  one  fourth  in  number  of  its  creditors,  or  that 
they  held  one  third  of  its  aggregate  debts,  and  filed  a  separate  statement 
in  writing  to  the  same  effect. 

The  petitioners  moved  to  strike  out  these  denials  as  irrelevant,  on  the 
ground  that  the  provisions  of  section  39  of  the  Bankrupt  Act  of  1867,  as 
amended  by  section  12  of  the  Act  of  1874,  required  one  fourth  in  num- 
ber of  the  creditors,  representing  one  third  in  amount  of  the  aggr^ate 
debts  of  the  bankrupt,  to  join  in  the  petition,  do  not  apply  to  corpora- 
tions. The  district  judge  sustained  that  view,  and  struck  out  both  the 
denials  of  the  answer,  and  the  corresponding  allegations  of  the  petition 
relating  to  the  number  of  creditors  and  the  amount  of  indebtedness.  The 
corporation  seeks  a  reversal  of  this  ruling ;  and  the  question  is,  whether 
under  the  statute,  as  it  now  stands,  a  corporation  can  be  adjudged  a  bank- 
rupt upon  the  petition  of  a  single  creditor,  or  any  number  less  than  one 
fourth  of  the  whole,  and  without  regard  to  the  amount  of  the  debts. 

The  district  judge,  in  an  elaborate  and  very  able  opinion,  which  merits, 
and  which  has  received,  the  most  careful  and  respectful  consideration,  held 
the  affirmative  of  the  proposition.  13  N.  B.  Reg.  200.  On  the  other  hand. 
In  re  Leavenworth  Savings  Bank^  the  district  judge  of  the  second  district 
of  Kansas  adjudged  the  point  the  other  way ;  and  this  ruling  was  affirmed 
on  a  petition  for  review  by  Mr.  Circuit  Judge  Dillon  in  a  well-considered 
opinion,  notwithstanding  the  opinion  of  the  district  judge  in'  this  case, 
which  was  cited  at  the  hearing.  3  Cent.  L.  Jour.  207.  So  far  as  I  am 
aware,  these  are  the  only  adjudications  directly  upon  the  point ;  and  as 
there  is  no  authoritative  decision  upon  the  question  by  the  supreme  court, 
it  will  be  necessary  to  examine  the  question  anew.  Certainly  no  more 
important  question  has  arisen  under  the  bankruptcy  act,  and  it  deserves 
the  most  deliberate  examination. 
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The  Revised  Statutes,  which  embodied  in  a  different  arrangement  the 
provisions  of  the  Bankrupt  Act  of  1867,  and  repealed  the  latter  as  a  sep- 
arate and  independent  act,  were  actually  passed  on  the  same  day  with  the 
Act  of  June  22,  1874,  purporting  to  amend  and  supplement  the  Act  of 
1867  so  repealed.     Which  of  the  two  acts  passed  first  in  point  of  time  on 
that  day  does  not  appear.     It  is  necessary  to  a  proper  discussion  of  the 
question  presented  to  ascertain  and  keep  in  view  the  relation  of  these  two 
statutes  to  each  other.   Section  5595  provides  that  "  The  foregoing  seventy- 
three  titles  embrace  the  statutes  of  the  United  States  general  and  perma- 
nent in  their  nature,  in  force  on  the  first  day  of  December,  one  thousand 
eight  hundred  and  seventy  three,'*  &c.    And  the  following  sections  repeal 
the  previous  acts.     It  is  plain  that,  whatever  the  result,  the  intent  was  in 
this  act  to  express  without  change  of  sense,  in  a  different  form  and  arrange- 
ment, all  the  general  statute  law  of  the  United  States  as  it  existed  on  De- 
cember 1,  1873 ;  to  substitute  this  arrangement  and  expression  for  prior 
acts  as  of  that  date  ;  and  to  adopt  that  date  as  the  dividing  line  by  which 
its  relation  to  all  other  legislation  subsequent  to  December  1st  should  be 
determined.     In  accordance  with  this  intention,  section  5601  provides  that 
"  The  enactment  of  the  said  revision  is  not  to  affect  or  repeal  any  act  of 
Congress  passed  since  the  first  day  of  December,  one  thousand  eight  hun- 
dred and  seventy-three,  and  all  acts  passed  since  that  date  are  to  have  full 
effect  as  if  passed  after  the  enactment  of  this  revision  ;  and  so  far  as  such 
acts  vary  from  or  conflict  with  any  provision  contained  in  said  revision, 
they  are  to  have  effect  as  subseqij^ent  statutes,  and  as  repealing  any  por- 
tion of  the  revision  inconsistent  therewith." 

Thus,  by  express  enactment,  the  Revised  Statutes,  for  the  purpose  of 
determining  their  relation  to  other  legislation  at  the  same  session,  are  to 
be  regarded  as  though  passed  on  the  1st  day  of  December,  1873  ;  and  all 
other  acts  passed  subsequent  to  that  date,  although  in  fact  passed  before 
the  Revised  Statutes,  are  to  be  treated  and  enforced  as  subsequent  statutes, 
repealing  the  Revised  Statutes  so  far  as  they  are  inconsistent  therewith. 
Under  these  provisions,  the  Act  of  June  22,  1874,  purporting  to  amend 
and  supplement  the  Bankrupt  Act  of  1867,  must  be  regarded  as  passed 
subsequent  to  the  passage  of  the  Revised  Statutes,  and  although  referring 
in  terms  to  the  Act  of  1867,  must  be  construed  as  referring  to  the  pro- 
visions of  that  act,  as  carried  into  and  expressed — or,  in  the  language  of 
the  act,  "  embraced  "  —  in  the  corresponding  sections  of  the  statutes ;  and 
as  amending  and  supplementing  the  provisions  of  the  statutes  relating  to 
bankruptcy  as  therein  found  expressed.  This  must  be  so,  for  the  Revised 
Statutes  expressly  repeal  the  Bankrupt  Act  of  1867 ;  and  the  Act  of 
1874  being  construed  as  subsequent  to  the  Revised  Statutes,  on  any  other 
hypothesis,  so  far  as  it  is  amendatory  of  the  Act  of  1867,  would  simply 
amend,  that  is  to  say,  change,  the  reading  of  certain  portions  of  an  act 
already  repealed,  and  no  longer  in  force,  without  reenacting  it  into  a  law. 
The  result  would  be,  the  amendment  only  of  parts  of  a  repealed  statute 
without  reenacting  it  into  a  law,  while  the  corresponding  provisions  of  the 
Revised  Statutes  would  remain  in  force  unchanged,  except  in  those  parts 
expressly  repealed  by  section  21  inconsistent  with  the  amendments,  and 
as  to  those  parts  so  repealed^  there  would  be  no  statvte  at  all  in  force. 
This  clearly  could  not  have  been  the  intention  of  Congress.     The  amend- 
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atory  and  supplementary  act,  therefore,  must  be  construed  as  amending 
the  provisions  of  the  Revised  Statutes,  corresponding  to  and  substituted 
for  the  sections  of  the  Act  of  1867  purported  to  be  amended  in  the  amend- 
atory act ;  and  the  other  provisions  of  said  act  as  supplementing  the  pro- 
visions of  the  Revised  Statutes  under  the  title  "bankruptcy."  Any  other 
construction  would  result  in  nothing  but  the  grossest  absurdity.  So  con- 
strued, section  12  of  the  Act  of  1874,  purporting  to  amend  section  39  of 
the  Act  of  1867,  must  be  construed  as  amending  sections  5021,  5022,  and 
5028  of  the  Revised  Statutes. 

The  decision  of  the  question  under  consideration  then  must  depend 
upon  the  construction  put  upon  the  Revised  Statutes  as  thus  amended. 
Section  5122  provides,  that  "  The  provisions  of  this  title  shall  apply  to  all 
moneyed,  business,  or  commercial  corporations,  and  joint-stock  companies.'* 
This  provision  is  comprehensive,  and  embraces  every  provision  of  the  title 
"  bankruptcy,"  except  those  which  are  inconsistent  with  some  express  or 
necessarily  implied  limitation,  or  which,  from  the  inherent  character  of 
corporations,  cannot  in  the  nature  of  things  be  made  applicable ;  as  for  ex- 
ample, a  corporation  cannot  in  the  nature  of  things  be  arrested  or  impris- 
oned. Section  5023  provides,  that  "An  adjudication  in  bankruptcy  may 
be  made  on  the  petition  of  one  or  more  creditors,  the  aggregate  of  whose 
provable  debts  amounts  to  at  least  two  hundred  and  fifty  dollars."  This 
is  one  provision  of  the  title  —  is  general  and  comprehensive  —  and  is  ap- 
plicable to  corporations,  under  the  provisions  cited  from  section  5122,  un- 
less clearly  repugnant  to  some  other  provision  expressly  relating  to  cor- 
porations ;  and  there  is  no  such  provision,  unless  it  be  found  in  the  clause, 
^*  or  upon  the  petition  of  any  creditor  of  such  corporation  or  company,"  in 
section  5122.  Are  these  two  provisions  necessarily,  or  by  any  reasonable 
construction,  upon  a  consideration  of  the  whole  title,  and  the  general 
policy  indicated  in  it,  repugnant  ?  In  my  apprehension  they  are  not.  It 
must  be  borne  in  mind,  that  the  "principles  upon  which  the  act  proceeds, 
and  all  the  details  and  specific  provisions  relating  to  matters  of  bank- 
ruptcy, are  prescribed  in  the  other  sections ;  and  that  the  provisions  of 
section  5122  relating  to  corporations  are  intentionally  brief,  general,  and 
incomplete,  specifically  providing  merely  for  inherent  differences  between 
corporations  and  natural  persons,  and  referring  to  the  other  provisions  ol 
the  title  for  particulars  unaffected  by  such  inherent  differences.  Thus, 
it  was  necessary  to  indicate  in  what  way  the  corporate  will  should  be 
manifested  in  a  voluntary  petition,  as  questions  might  arise  upon  this 
point  (and  did  in  fact  arise  under  the  act,  as  plain  as  it  seems  to  be ;  Ladtf 
Bryan  Co.  1  Sawyer,  350)  ;  and  it  was  accordingly  provided,  that  it 
should  be  by  "  petition  of  any  ofiicer  of  such  corporation,  or  company, 
duly  authorized  by  a  vote  of  the  majority  of  the  corporators  at  any  legal 
meeting  called  for  the  purpose."  It  was  not  left  to  the  trustees  then, 
but  the  interests  of  the  stockholders  were  thus  carefully  guarded  by  this 
provision.  Having  mentioned  by  whom  the  petition  should  be  filed  in 
case  of  a  voluntary  bankruptcy,  it  was  natural  and  proper  to  indicate  the 
party  to  file  the  petition  in  the  correlative  case  of  an  involuntary  bank- 
ruptcy, and  it  accordingly  named  as  the  party  "  any  creditor  of  such  cor- 
poration or  company."  In  both  cases  it  indicated  the  per  Ban  to  apply, 
without  either  referring  to  the  amount  in  which  the  corporation  must  be 
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indebted  to  constitute  an  ^^  act  of  bankruptcy/'  or  the  amount  to  which 
the  party  must  be  a  creditor  to  entitle  him  to  petition.  These  were  speci- 
fied in  other  provisions  made  applicable  by  the  first  clause  of  the  section, 
and  it  was  not  necessary  to  repeat  them  here.  So  as  the  officers  of  a  cor- 
poration are  not  the  corporation,  and  it  is  sometimes  necessary  to  operate 
upon  them  in  order  to  reach  the  corporation,  another  provision  in  the 
section,  to  meet  inherent  differences  between  corporations  and  natural 
persons,  makes  certain  enumerated  provisions  of  the  title  applicable  to 
natural  persons  also  applicable  to  the  officers  of  the  corporation.  So, 
also,  as  corporations  have  no  need  of  homesteads  or  other  property  usually 
necessary  to  the  subsistence  and  existence  of  natural  persons,  who  were 
debtors,  and  their  families,  and  as  its  stockholders  are  also  usually  per- 
sonally liable  for  its  debts,  it  is  provided  in  this  section,  that  ^'  no  allow- 
ance or  discharge  shall  be  granted  to  any  corporation,"  and  accordingly 
that  ^^  all  its  property  and  assets  shall  be  distributed  "  as  ^*  in  the  case  of 
natural  persons."  These  are  the  points  of  difference  briefly  indicated, 
and  all  other  provisions  not  specifically  enumerated  are  expressly  made 
applicable  by  the  comprehensive  introductory  words  of  the  section.  Sup- 
pose section  5023  had  read,  ^^  An  adjudication  of  bankruptcy,  either 
against  a  matured  person  or  corporation^  may  be  made  on  the  petition  of 
one  or  more  creditors,  the  aggregate  of  whose  provable  debts  amounts  to 
at  least  two  hundred  and  fifty  dollars,"  section  5122  reading  as  it  does 
now,  **  upon  the  petition  of  any  creditor  of  such  corporation,"  would  these 
two  clauses  have  been  repugnant  ?  Could  they  not  have  both  stood  to- 
gether, one  indicating  only  the  relation  of  the  party  to  the  bankrupt 
necessary  to  give  him  the  proper  atattis^  and  the  other  the  amount  of  the 
indebtedness  which  should  be  requisite  to  justify  troubling  the  courts  and 
the  parties  with  the  proceeding?  Could  there  be  any  doubt  under  such 
provisions  of  the  statute  that  the  creditor  or  creditors  of  a  corporation 
must  be  creditors  to  the  aggregate  amount  of  two  hundred  and  fifty  dol- 
lars, to  entitle  them  to  an  adjudication  in  bankruptcy  against  the  corpora- 
tion ?  The  question  does  not  appear  to  me  to  admit  of  argument.  The 
provisions  would  be  construed  together,  and  while  one  provision  would 
authorize  a  creditor  to  petition,  the  other  would  require  him  to  be  a  cred- 
itor for  the  amount  of,  at  least,  two  hundred  and  fifty  dollars.  But  the 
provisions  as  they  now  stand  in  the  Revised  Statutes  are  just  as  broad  and 
comprehensive.  Section  5023  is  general  and  covers  every  case.  The  in- 
terpolation of  the  hypothetical  phrase,  ^^  either  against  a  natural  person  or 
a  corporation,"  does  not  in  any  degree  enlarge  the  scope  of  the  provision. 
If  the  two  provisions  are  not  repugnant  in  the  supposed  case,  they  are  not 
so  as  they  are.  Besides,  the  provision  of  section  5023  was  a  part  of  sec- 
tion 89,  in  the  Act  of  1867,  which  was  introduced  by  the  words,  "  any 
person,"  and  these  provisions  had  direct  reference  to  the  word,  ^'  person." 
The  proyision  is  ^^Any  person  who,  &c.,  ....  shall  be  adjudged  a 
bankrupt  on  the  petition  of  one  or  more  of  his  creditors  the  aggregate  of 
whose  debts  provable  under  this  act  shall  amount  to  at  least  two  hundred 
and  fifty  dollars,"  and  section  48  provided  that  "  the  word  '  person  '  shall 
also  include  *  corporation,' "  so  that  under  this  provision  defining  the  word 
^^  person,"  as  used  in  the  act,  the  statute  did,  in  fact,  read  as  though  writ- 
ten, ''  Any  person  or  corporation  .  .  .^ .  shall  be  adjudged  a  bankrupt  on 
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the  petition  of  one  or  more  creditors  the  aggregate  of  whose  debts  prova- 
ble under  this  act  shall  amount  to  at  least  two  hundred  and  fifty  dollars/' 
exactly,  in  effect,  as  I  have  supposed  section  5023  to  read  in  this  opiDion 
for  the  purpose  of  illustration,  and  the  several  provisions  of  that  act  must 
be  so  read  for  the  purpose  of  giving  a  proper  construction.     So  reading  it, 
there  can  be  no  doubt,  that  effect  can  be  given  to  both  provisions,  and 
they  are  not  repugnant.    But  the  Revised  Statutes  only  broke  this  section 
up  into  three  sections,  without  any  intention  in  any  way  to  change  the 
sense.     Again,  if,  under  section  5122,  a  creditor  can  have  a  corporation 
adjudged  bankrupt  without  regard  to  the  amount  due  him,  for  the  same 
reason,  the  corporation  may  be  adjudged  bankrupt  without  being  indebted 
to  the  amount  of   three  hundred  dollars,  and  without  committing  any 
act  of  bankruptcy  as  defined  in  the  act  at  all.     The  section  says,  ^^  Any 
officer  properly  authorized  may  petition,*'  or  that  a  creditor  may  petition, 
without  saying  that  the  corporation  must  be  indebted  to  the  amount  of 
three  hundred  dollars,  or  in  any  other  amount.     It  does  not  say  that  the 
mere  filing  of  a  petition,  either  by  the  corporation,  or  a  creditor,  shall 
constitute  an  act  of  bankruptcy  on  the  part  of  a  corporation  ;  nor  does  it 
say  what  shall  constitute  an  act  of  bankruptcy.     We  must  go  elsewhere 
to  find  what  constitutes  an  act  of  bankruptcy  on  the  part  of  a  corporation, 
or  else  we  must  imply  that  filing  a  petition  by  an  authorized  officer, 
whether  there  is  any  indebtedness  or  not,  or  the  filing  of  a  petition  by  a 
creditor  to  the  amount  of  a  dollar  is  an  act  of  bankruptcy.    If  we  go  back 
to  section  5021,  we  find   that  a  provable   indebtedness   exceeding  the 
amount  of  three  hundred  dollars  is  an  essential  element  in  an  act  of  invoU 
untavy  bankruptcy  ;  and  by  section  5014,  a  like  amount  of  indebtedness 
is  an  essential  element  in  an  act  of  voluntary  bankruptcy.     In  the  latter 
case  "the  filing  of  such  petition"  by  a  person  owing  the   prescribed 
amount  (see  first  clause)  "  shall  be  an  act  of  bankruptcy  "  (last  clause). 
Unless  the  provisions  of  these  sections  apply,  there  is  nothing  prescribing 
what  shall  constitute,  in  either  case,  an  act  of  bankruptcy  on  the  part  of  a 
corporation.     If  they  do  apply,  then  there  must  be  a  provable  indebted- 
ness to  an  amount  exceeding  three  hundred  dollars  ;  for  that  amount  of 
indebtedness  is  just  as  much  an  element  in  an  act  of  bankruptcy  under 
those  sections,  as  any  other  element  therein  mentioned.     Again,  under 
section  5023  (so,  also,  section  89  of  the  Act  of  1867),  an  adjudication 
might  be  made  "  on  the  petition  of  one  or  more  creditors  the  aggregate  of 
whose  provable  debts  amounts  to  at  least  two  hundred  and  fifty  dollars, 
provided  such  petition  is  brought  within  six  months  after  the  act  of  bank- 
ruptcy shall  have  been  committed.     This  proviso  is  also  omitted  in  sec- 
tion 5122,  and  the  time  within  which  the  petition  is  to  be  brought  is  no 
more  a  part  of  the  "  manner  provided  in  respect  to  debtors,"  than  is  the 
amount  of  indebtedness  due  the  petitioning  creditors,  and  we  have  no 
greater  right  to  incorp9rate  this  proviso  into  section  5122,  than  we  have 
the  other  half  of  the  same  sentence  relating  to  the  amount  of  two  hundred 
iind  fifty  dollars.     It  is  all  in  a  single  sentence.     In  the  case  of  a  corpora- 
tion, is  there  to  be  no  limit  as  to  the  time  when  the  proceeding  is  to  be 
brought  ?     If  not,  why  the  distinction  ?     I  do  not  suppose  that  any  one 
would  be  bold  enough  to  maintain,  that  the  provisions  under  considera- 
tion would  all,  or  any  of  them,  be  inapplicable  to  partnerships,  because  in 


October,  1876.]  THB  ABIERICAN  LAW  TIMES  REPORTS.  475 

Vol.  III.]  Ik  bb  Obboon  Bullbtin  PBiKTiiro  Co.  [No.  10. 

section  5121  the  phrase  is^  "or  on  the  petition  of  any  creditor  of  the 
parties,"  without  aidding  the  clause  to  the  amount  of  *^  at  least  two  hun- 
dred and  fifty  dollars."  Yet  these  particulars  are  no  more  included  in  the 
provision  of  the  latter  part  of  the  section,  —  "in  all  other  respects,  the 
proceedings  agai]Qst  partners  shall  be  conducted  in  the  li]s:e  manner,  as  if 
they  had  been  commenced  and  prosecuted  against  one  person  alone,"  than 
they  are  in  the  similar  provision  in  regard  to  corporations  in  the  next 
aection.  I  do  not  perceive  why  the  same  reasoning  which  would  make 
the  limitations  inapplicable  to  corporations  would  not,  also,  make  them 
inapplicable  to  partners.  Besides  section  5122  embraces  joint  stock  com- 
panies, as  well  as  corporations,  and  these,  in  law,  are  only  partnerships 
composed  of  natural  persons.  Why  should  there  be  any  distinctions  in 
these  particulars  between  different  kinds  of  partnerships,  or  between  nat- 
ural persons  acting  alone,  or  in  connection  with  others  in  different  forms 
of  partnerships  ? 

In  my  judgment,  after  a  careful  consideration  of  the  various  provisions 
of  the  act,  the  specific  provisions  of  section  5122,  so  far  as  they  go,  are 
controlling  in  respect  to  corporations  ;  but  that  all  other  provisions  of  the 
title  of  an  additional  character  omitted  to  be  mentioned  in  this  section  not 
repugnant  to  any  of  its  express  provisions,  and  not  in  the  nature  of  things 
intrinsically  inapplicable  are  made  applicable  to  corporations  by  the  intro- 
ductory clause  of  the  section.  "  The  provisions  of  this  title  shall  apply  to 
all  moneyed,  business,  or  commercial,  corporations,"  read  in  connection  with 
the  words  of  definition  in  other  sections ;  and  that  the  amount  of  indebt- 
edness exceeding  three  hundred  dollars,  necessary  to  constitute  an  act  of 
bankruptcy  ;  the  amount,  two  hundred  and  fifty  dollars  that  must  be  due 
to  a  creditor  in  order  to  entitle  him  to  file  a  petition  ;  and  the  proviso,  as 
to  the  time  when  the  petition  must  be  filed  in  the  case  of  natural  persons, 
are  all  applicable  to  corporations ;  that  these  matters  having  been  pro- 
vided for  by  other  provisions  made  applicable  by  the  first  clause  in  section 
5122  and  other  provisions,  there  was  no  occasion  to  repeat  them  in  that 
section,  and  they  were  accordingly  omitted,  with  other  omitted  particulars. 
But  if  one  of  these  provisions  is  inapplicable  to  corporations  all  must  be, 
and  one  creditor,  to  no  matter  how  small  an  amount,  may  control  the 
matter  without  r^ard  to  the  interests  of  other  creditors  or  stockholders, 
without  any  limitation  as  to  time  when  the  proceedings  are  to  be  insti- 
tuted, and  in  a  case  where  the  aggregate  indebtedness  of  the  corporation 
is  too  insignificant  to  justify  troubling  the  parties  or  the  courts  with  the 
htigation. 

Upon  the  construction  adopted,  the  provisions  of  the  bankrupt  act 
operate  uniformly,  and  are  harmonious  in  all  particulars  where  there  are 
no  inherent  characteristic  differences  between  corporations  and  natural 
persons,  and  different  provisions  are  made  only  to  meet  such  differences. 
This  is  what  we  should  expect  to  find  in  a  statute. 

If  I  am  right  in  the  construction  given  to  the  Revised  Statute  unaffected 
by  the  amendment  of  1874,  there  can  be  no  further  difficulty  in  the  case, 
for  the  amendment  is  clearly  as  broad  and  comprehensive  as  the  una- 
mended statute.  If  wrong,  the  amendment  contains  inherent  evidence 
either  that  Congress  supposed  my  construction  to  be  the  correct  one  and 
acted  upon  that  view,  or  else,  that  it  intended  the  amendment  to  be  broader 
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in  its  scope,  and  to  include  corporatdons  in  all  its  provisions  not  in  the 
nature  of  things  inapplicable. 

That  the  amendment  was  intended  to  apply  to  corporations  whatever 
the  proper  construction  of  the  former  act,  to  my  mind  seems  clear. 

Section  5013  of  the  Revised  Statutes,  like  section  48  in  the  Act  of  1867, 
provides,  that  '^  In  this  title  the  word  ^  creditor '  shall  include  the  ploral 
also  ;  .  .  .  .  the  word  *•  person  '  shall,  also,  include  ^  corporation.' "  The 
statute  has  itself  defined  the  word  ^'  person,"  for  the  purposes  of  the  act, 
not  for  some  sections  only,  but  wherever  it  occurs  ;  and  that  definition  in- 
cludes ^^  corporation.'-  ^^  Creditor  "  in  section  5122  means  also  creditors, 
and  ^^  person  "  in  5021,  corporation.  Under  this  definition  we  are  author- 
ized and  required  to  read  me  words,  ^^  any  person,"  in  the  amendments  of 
1874,  ^^  any  person  or  corporation."  Bead  in  connection  with  the  provi- 
sions relating  to  an  act  of  bankruptcy  of  the  character  alleged  in  the  peti- 
tion in  this  case,  omitting  the  parts  inapplicable,  the  section  as  amended 
in  1874  provides  as  follows  :  "  Any  person  or  corportUian  residing  and 
owing  debts  as  aforesaid,  who  after  the  passage  of  this  act  ....  being  in- 
solvent ....  shall  make  any  payment  ....  of  money  ....  or  procure 
his  property  to  be  taken  on  legal  process  with  intent  to  give  a  preference  to 
one  or  more  of  his  creditors,  ....  shall  be  deemed  to  have  oomjnitted  an 
act  of  bankruptcy,  and  subject  to  the  conditions  hereinafter  prescribed,  shall 
be  adjudged  a  bankrupt  on  the  petition  of  one  or  more  cr editor u^  who  shail 
constitute  one  fourth  thereof  at  leasts  in  number^  and  the  off^efftUe  of  whose 
debts  provable  under  this  act  amounts  to  at  least  one  third  of  the  debts  so 
provable  :  Provided^  that  such  petition  is  brought  within  six  months  cfter 
such  act  of  bankruptcy  shall  have  been  committed."  Beading  the  section  in 
this  way,  as  we  are  authorized  and  required  to  do,  the  language  of  the 
section  is  not  open  to  any  other  construction  than  that  which  makes  the 
whole  applicable  to  corporations  as  well  as  to  natural  persons.  The  sec- 
tion is  unbroken,  and  is  not  divided  and  cannot  be  divided  so  as  to  make 
one  part  applicable  to  natural  persons  only.  Either  the  whole  section  must 
be  applicable  to  corporations,  or  no  part  of  it  ia,  and  in  the  latter  case, 
there  is  no  provision  which  declares  what  a^  of  a  corporation^  or  that  any 
act  constitutes  an  act  of  bankruptcy.  The  word  perspn  in  this  amendment 
is  not  accidentally  or  inadvertently,  but  deliberately,  brought  within  the 
definition  of  that  word  as  given  in  section  5018  ;  for  in  a  subsequent  part 
of  the  same  section.  Congress  in  repeated  instances  specifically  mentions  a 
class  of  corporations  as  being  some  of  the  persons  embraced  in  the  word 
person,  as  used  in  the  introduction  of  the  section.  Thus,  ^^  That  any  per- 
son ....  who  being  a  bank  or  banker  ....  has  fraudulently  stopped 
payment  ....  or  who  being  a  bank  ....  has  stopped  or  suspended,  and 
not  resumed  payment  ....  or  who  being  a  bank  ....  shall  fail,"  &c., 
.  .  .  .  ^^  shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  and 
subject  to  the  conditions  hereinafter  prescribed,  shall  be  adjudged  a  bank- 
rupt on  the  petition  of  one  or  more  of  his  creditors,  who  shM  constittUe 
one  fourth  thereof  at  leasts  in  number^  and  the  aggregate  of  whose  debts 
provable  under  this  act  amounts  to  at  least  one  third  of  the  debts  so  prov- 
able.'* The  words  '*  who  "  and  "  bank  "  refer  directly  to  the  word  "  per- 
son "  as  their  antecedent,  showing  that  a  bank,  at  least,  was  intended  to 
be  included  in  the  word,  ^^  person,    and  by  express  provisions,  that  a  bank 
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can  only  be  thrown  into  bankruptcy  on  the  petition  of  one  fourth  in  num- 
ber of  its  creditors,  who  represent  one  third  in  amount  of  its  provable 
debts.  That  the  word  ^^  bank,"  as  used,  means,  or  at  least  includes,  in- 
corporated banlis,  does  not  seem  to  admit  of  discussion.  The  term  is  gen- 
eral, without  anything  to  indicate  any  limitation  on  its  meaning.  It  in- 
cludes all  banks  of  whatever  character.  It  is  the  very  woi^i  in  universal 
use  when  a  corporation  for  banking  purposes  is  intended,  and  rarely,  if 
ever,  used  in  speaking  of  a  natural  person  —  the  word  banker  being  the 
more  appropriate  term,  and  the  one  ordinarily  used  to  designate  natural 
persons  engaged  in  banking  business.  Both  terms  are  used  in  the  statute, 
Bhowing  that  Congress  intended  to  include  every  species  of  banks.  The 
word  ^^  bank  "  was  not  used  in  prior  statutes,  while  banker  was,  which  is 
all  that  is  necessary  to  designate  natural  persons  acting  as  bankers.  Show- 
ing that  in  this  act,  at  all  events,  hanJcing  corporations  were  intended  to  be 
included.  The  word  is  not  used  for  the  purpose  of  extending  the  meaning 
of  the  word  '^  person,"  but  is  introduced  in  defining  a  particular  act  of  bank- 
ruptcy, as  though,  as  a  matter  of  course,  a  bank  was  included  in  the  word 
'^  person."  It  is  manifest  from  this  specific  recognition  of  a  class  of  cor- 
porations as  being  some  of  the  persons  embraced  in  the  words  "  any  per- 
son," in  the  beginning  of  the  section,  that  Congress  intended  to  use  that 
word  in  this  section  in  the  broad  and  ciomprehensive  sense  indicated  by 
the  definition  in  section  5013  ;  and  used  in  that  sense,  there  is  no  escap- 
ing the  conclusion  that  the  subsequent  provision  relating  to  the  number  of 
petitioning  creditors,  and  the  amount  of  debts  that  must  be  represented  by 
them,  are  expressly  made  applicable  to  corporations.  And  again  the  sec- 
tion provides,  that  'Hhe  provisions  of  this  section  shall  apply  to  all  cases  " 
—  not  all  cases  of  natural  persons,  or  all  cases  other  than  those  of  corpora- 
tions, or  to  some  cases  —  but  to  ^^  all  cases  of  compulsory  or  involuntary 
banJDiiptcy  commenced  since  the  first  day  of  December,  eighteen  hundred 
and  seventy-three,  as  well  as  to  those  commenced  hereafter.  And  in  all 
eases  commenced  since  the  first  of  December,  eighteen  hundred  and  sev- 
enty-three, and  prior  to  the  passage  of  this  act  as  well  as  to  those  com- 
menced hereafter,  the  court  shall,  if  such  allegation  as  to  the  number  or 
amount  of  petitioning  creditors  "  be  denied  by  a  debtor,  by  statement  in 
writing  to  that  efEect,  require  him  to  file  forthwith  a  full  list  of  his  creditors, 
&c.  I  am  unable  to  perceive  how  corporations  can  by  any  reasonable  or 
even  possible  admissible  construction  be  excluded  from  the  operation  of 
the  clause  under  consideration.  If  by  expressly  defining  the  terms  used  so 
as  to  include  corporations,  then  by  expressly  naming  a  class  of  corpora- 
tions as  embraced  within  the  terms  so  used  and  defined  ;  and  immediately 
in  connection  therewith  employing  the  comprehensive  words  "  in  all  cases," 
which  must  include  cases  against  corporations  as  well  as  natural  persons  ; 
and  further  providing  in  terms  without  limitation,  that  '*the  provisions  of 
this  title  shall  apply  to  "  corporations,  Congress  does  not  express  an  inten- 
tion to  include  corporations,  it  is  difficult  to  see  how  such  an  intention 
could  be  manifested  in  any  way  short  of  enacting  a  separate  statute  relat- 
ing alone  to  corporations,  whicn  should  embrace  all  the  provisions  intended 
to  be  applicable,  without  any  reference  to  any  other  statute  or  provision 
relating  to  natural  persons,  or  other  matters. 
If  I  am  right  in  my  view  of  the  amendment  of  1874,  it  must  prevail, 
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whatever  the  construction  put  upon  the  provisions  of  previous  acts,  since 
it  is  the  last  expression  of  the  legislative  will,  and  it  repeals  all  inconsist- 
ent provisions  wherever  found,  as  well  those  of  section  5122,  if  those  are 
inconsistent,  as  of  5021,  5022,  and  5023. 

In  the  very  able  opinion  of  the  district  judge,  it  is  said,  inadvertently, 
I  think,  "  the  statute  provides  that  a  '  person  '  shall  be  entitled  to  a  cer- 
tain allowance  out  of  his  property  and  under  certain  circumstances  to  a 
discharge  of  his  debts."  Now  in  those  two  cases  the  word  "  person  "  does 
not  include  a  corporation,  because  the  statute,  section  5122  Revised  Stat^ 
utes,  expressly  provides  that  no  "  allowance  or  discharge  shall  be  granted 
to  any  corporation,"  &c.  I  do  not  find  the  word  "  person  "  used  at  all  in 
the  statute  in  the  connection  here  referred  to.  The  "  allowance  out  of  his 
property  "  is  provided  for  in  section  5045  of  the  Revised  Statutes,  and 
14  of  the  Act  of  1867,  and  the  discharge  in  Revised  Statutes  section 
5114,  and  82  of  the  Act  of  1867.  In  all  these  cases  the  word  used 
is  "  bankrupt "  and  not  "  person,"  so  that  the  argument  suggested  falls 
with  the  erroneous  hypothesis.  I  find  no  instance  in  the  act  where  the 
word  "  person  "  would  not  appropriately  include  a  corporation,  as  the 
statute  says  it  shall,  except  one  or  two  where  in  the  nature  of  things  it 
could  not  apply,  as  where  an  arrest  is  provided  for  ;  and  no  instance  in 
which,  if  construed  to  include  a  corporation,  it  would,  upon  any  reason- 
able construction,  make  it  repugnant  to  any  other  provision  of  the  statute. 
If  there  is  any  such  instance,  it  has  escaped  my  notice. 

It  is  further  said  that  the  definition  of  the  word  '*  person  "  in  section 
5013  of  the  Revised  Statutes  is  limited  to  the  word  "  pei-son  "  as  used 
"  in  this  title ;  "  that  the  amendment  of  1874  is  an  independent  act,  which 
is  no  part  of  "this  title,"  and  therefore,  that  it  does  not  embrace  the  word 
"  person  "  as  used  in  the  Revised  Statutes.  The  title  is  "  Bankruptcy," 
and  in  contemplation  of  the  Revised  Statutes  at  the  time  of  their  sup- 
posed passage  it  embraced  all  the  statute  law  upon  the  subject  of  bank- 
ruptcy. In  the  beginning  of  this  opinion,  it  is  held  that  the  amendatory 
provisions  of  the  Act  of  1874,  for  reasons  stated,  although  referring  by 
name  and  section  to  the  repealed  Act  of  1867,  must  be  construed  as  amend- 
ing the  corresponding  sections  of  the  Revised  Statutes.  Upon  this  view, 
the  amendatory  provisions  fall  into  the  place  of  the  sections  of  the  Revised 
Statutes  amended,  as  amendments,  and  thus  become  a  part  of  the  title  of 
the  Revised  Statutes  amended,  and  are  brought  within  the  operation  of 
the  defining  section  5013.  Section  12  of  the  Act  of  1874  revises  and  em- 
bodies the  entire  subject  matter  of  sections  5021-22-23  of  the  Revised 
Statutes,  and  upon  well  settled  principles  of  construction  takes  the  place 
of  and  repeals  all  those  sections.  Besides  section  21  expressly  repeals  all 
acts  and  parts  of  acts  inconsistent  with  the  provisions  of  the  Act  of  1874. 
If  the  amendments  do  not  become  a  part  of  the  Revised  Statutes,  as 
amendments  thereto,  they  simply  amend  a  repealed  statute,  which  is  no 
longer  in  force,  and  the  corresponding  provisions  of  the  Revised  Statutes 
being  repealed,  also,  there  is  no  statute  in  force  under  which  any  adjudi- 
cation in  bankruptcy  can  be  had.  In  ray  judgment  the  amendatory  sec- 
tions fall  into  the  Revised  Statutes  and  become  parts  of  the  title  amended. 

It  seems  impossible,  by  any  reasonable  construction  of  the  amendment 
of  1874,  to  take  a  bank,  though  a  corporation,  out  of  the  operation  of  the 
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provisions  under  consideration,  yet  the  creditors  of  a  bank  are  usually  far 
more  numerous  and  more  difficult  of  ascertainment,  especially  in  the  case 
of  banks  of  issue,  than  those  of  any  other  class  of  corporations.  If  banks 
are  not  excluded  from  the  operation  of  the  provisions  relating  to  the  num- 
ber of  creditors  and  amount  of  debts  represented  necessary  to  entitle  them 
to  file  a  petition,  I  can  see  no  possible  reason  for  excluding  any  other  class 
of  corporations,  and  in  my  judgment  none  are  excluded.  No  distinction 
between  the  different  classes  of  corporations  is  anywhere  indicated.  If 
Congress  should  make  any  distinction  between  corporations  and  natural 
persons  in  the  particulars  in  question,  we  should  expect  to  find  some 
soond  and  obvious  reason  for  its  action.  If  no  sound  reason  can  be  found, 
and  the  point  is  doubtful,  we  ought  to  conclude  that  no  distinction  is  in- 
tended. No  reason  has  been  suggested  and  none  occurs  to  me  that  appears 
to  my  mind  to  be  sound.  It  also  appears  to  me  to  be  a  mistaken  suppo- 
sition that  a  modern  corporation  is  in  effect  destroyed  by  an  adjudication 
in  bankruptcy,  —  that,  being  stripped  of  its  property,  it  can  acquire  no 
more.  Such  seems  not  to  be  the  doctrine  of  the  books.  Minern'  Ditch 
Co.  V.  Zellerbachi  87  Cal.  643.  If  so  destroyed,  a  corporation  created  by 
the  act  of  one  sovereignty  is  annihilated  by  the  act  of  another  sovereignty. 
In  many  of  the  United  States,  perhaps  generally,  in  respect  to  recently 
formed  moneyed,  business,  and  commercial  corporations,  —  the  class  em- 
braced in  the  bankrupt  act,  —  the  stockholders  are  personally  liable  for 
the  indebtedness  of  the  corporation.  The  corporation  is  but  an  instru- 
ment in  the  hands  of  the  stockholders ;  and  the  stockholders  themselves, 
being  personally  liable,  are  the  ultimate  debtors,  as  well  as  the  parties  ulti- 
mately enjoying  the  benefits  of  the  organization.  The  ultimate  effects  of 
an  adjudication  in  bankruptcy  against  such  corporations,  as  to  the  excess 
of  indebtedness  over  assets,  reach  natural  persons.  It  may  be  greatly  to 
the  interest  not  merely  of  the  stockholders,  but  the  great  mass  of  cred- 
itors, that  there  should  be  no  adjudication  against  the  corporation,  even 
though  insolvent.  It  is  fair  to  presume  that  the  stockholders,  and  three 
fourths  in  number  and  two  thirds  in  value  of  the  creditors,  vnll  act  in  such 
manner  as  they  suppose  their  common  interests  dictate,  as  well  in  the  case 
of  corporations  as  where  the  bankrupt  and  primary  debtor  is  a  natural 
person ;  and  I  can  perceive  no  sound  reason  why  a  less  number  than  one 
fourth  in  number  and  one  third  in  value  of  the  creditors  should  control 
the  proceeding  against  the  wishes  and  interests  of  the  great  majority  in 
one  case  more  than  in  the  other.  The  corporation,  though  insolvent,  may 
repair  its  capital,  and  the  interests  of  all  concerned  may  require  this  to  be 
done.  It  is  m  fact  sometimes  done,  as  the  very  remarkable  recent  instance 
of  the  Bank  of  California,  so  notorious  as  to  become  a  part  of  the  public 
history  of  the  country  and  of  the  financial  world,  shows.  The  bank  stopped 
payment.  Its  reputed  indebtedness  exceeded  twenty  millions,  —  gener- 
ally understood  to  be  several  millions  in  excess  of  its  assets.  It  was  there- 
fore largely  insolvent.  Its  capital  stock  had  all  been  paid  up  and  absorbed. 
Yet,  by  the  forbearance  of  its  creditors  and  the  energy  of  its  stockholders, 
its  capital  stock  was  repaired,  as  this  court  had  occasion  judicially  to  know, 
by  levying  new  assessments  in  pursuance  of  authority  given  by  the  statutes 
under  which  it  was  organized,  upon  the  stock  already  fully  paid  up,  and 
its  business  resumed  under  such  auspices  as  to  give  promise  of  a  future  no 
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less  brilliant  than  its  past.  Had  it  been  in  the  power  of  a  small  part  of 
the  creditors  to  have  thrown  this  institution  into  bankruptcy,  and  it  had 
been  exercised,  it  would  doubtless  have  severely  shaken  the  finances  of 
the  Pacific  coast,  if  not  of  the  whole  country,  and  have  proved  a  great 
public  calamity.  So,  also,  it  is  understood  that  after  the  sweeping  public 
calamity  of  the  Chicago  fire  several  of  our  insurance  corporations,  whose 
resources  had  become  largely  impaired,  repaired  their  capital  in  a  similar 
way,  and  continued  on  in  a  prosperous  career.  These  striking  examples 
show  that,  at  least  under  our  system  of  personal  responsibility,  corpora- 
tions as  well  as  individuals  have  strong  recuperative  powers,  and  if  not 
otherwise  trammelled  than  natural  persons,  may  in  like  manner  recover 
from  the  effects  of  extraordinary  misfortunes.  To  my  mind  these  exam- 
ples afford  a  strong  argument  against  any  good  grounds  for  a  distinction 
between  modem  moneyed,  business,  and  commercial  corporations  and  nat- 
ural persons  in  the  particulars  under  consideration.  The  policy  of  the 
amendment  on  this  point  may  be  good  or  bad.  With  this  the  courts  have 
nothing  to  do ;  but  if  good  for  one,  it  seems  to  me  to  be  good  for  both. 
I  am,  myself,  unable  to  find  any  solid  ground  for  a  distinction  in  this 
respect  between  this  class  of  corporations  and  natural  persons,  and  I  an) 
also  unable  to  find  anywhere  in  the  statute  the  distinction  claimed,  or  any 
evidence  of  an  intent  to  make  such  a  distinction. 

The  case  of  The  New  Lamp  Chimney  Co.  v.  The  Ansonia  Brass  Sp  Cop- 
per Co,  13  N.  B.  Reg.  385,  has  been  cited  by  respondents'  counsel  as  an 
authority  in  favor  of  the  views  of  the  district  judge  and  opposed  to  the 
view  taken  in  this  opinion,  and  by  Mr.  Circuit  Judge  Dillon  In  re  Leaven- 
worth Savings  Bank^  14  Nat.  B.  R.  92.  There  is  one  clause  in  the  opinion 
of  Mr.  Justice  Clifford  in  the  enumeration  of  the  points  of  the  provisions 
of  section  37  of  the  Act  of  1867  which  seems  at  first  view  to  favor  the 
construction  which  it  is  cited  to  sustain.  It  is  as  follows :  ^^  Second.  The 
petitions  for  involuntary  bankruptcy  may  be  made  and  presented  by  any 
creditor  without  any  specifications  as  to  the  number  of  the  creditors  or 
the  amount  of  their  debts.'*  This,  however,  was  not  a  point  adjudged, 
nor  did  the  point  arise  in  the  case.  There  was  no  question  in  it  as  to 
whether,  in  the  case  of  involuntary  bankruptcy  of  a  corporation,  a  single 
creditor,  without  regard  to  the  amount  due  him,  is  entitled  to  file  a  peti- 
tion. There  is  nothing  in  the  case  to  indicate  that  this  point  was  either 
argued  by  counsel  or  carefully  considered  by  the  court  In  illustrating 
the  argument  upon  the  point  presented,  the  learned  judge  refers  to  other 
provisions  of  the  act,  and  among  other  things  recites  the  several  points  as 
specified  in  section  37.  He  nowhere  says  that  the  provisions  of  other  sec- 
tions relating  to  the  amount  of  indebtedness  do  not  apply  to  corporations, 
but  only  that  this  section  is  ^^  without  any  specification  as  to  the  number 
of  the  creditors,  or  of  the  amount  of  their  debts,"  which  is  manifestly  true, 
but  without  saying  what  the  effect  on  it  of  other  provisions  is.  It  is  quite 
a  different  question,  whether,  in  determining  the  right  of  a  creditor  to 
petition,  this  provision  simply  stating  the  relation  of  the  party  to  the  cor- 
poration necessary  to  give  him  the  proper  status  —  a  right  to  an  adjndi* 
cation  —  or  simply  designating  the  party,  shall  be  supplemented  by  the 
other  provisions  providing  for  the  required  amount  of  indebtedness,  not 
inconsistent  with  the  clause,  so  far  as  it  goes,  made  applicable  by  other 


November,  1876.]        THE  AMERICAN  LAW  TIMES  REPOllTS.  481 

Vol.  in.]  Ih  bb  Orboow  Bulletin  Pbintino  Co.  [No.  11. 

express  provisions,  and  therefore  not  necessary  to  be  repeated  here.  Such 
casual  observations  in  the  course  of  an  argument,  even  where  more  in 
point  than  in  this  case,  are  never  regarded  by  the  supreme  court  or  the 
judge  who  makes  them,  as  authoritative.  The  reports  are  full  of  instances 
where  dicta  of  a  far  more  pertinent  and  decided  character  are  wholly  dis- 
regarded. I  have  attempted  to  show  in  the  first  part  of  this  opinion  that 
the  other  provisions  as  to  amount  being  additional  and  not  inconsistent 
are  made  applicable  by  the  general  comprehensive  introductory  clause  of 
section  87,  and  by  other  defining  clauses  of  the  act  referred  to.  And  this 
view  seems  to  me  to  be  sustained  also  by  the  other  observations  of  IVIr. 
Justice  ClifiFord  immediately  preceding  and  following  the  clause  quoted 
from  his  opinion.  Besides,  the  learned  judge  in  that  same  opinion  dis- 
tinctly lays  down  the  rule  of  construction.  We  are  not  to  hunt  for  repug- 
nances, but  rather  aim  to  harmonize  the  various  provisions  of  the  act. 
And  there  is  certainly  no  repugnancy  between  the  clause  in  section  37 
which  named  a  creditor  as  the  person  who  is  to  petition,  and  the  clause 
in  section  39  which  fixes  the  amount  for  which  he  must  be  a  creditor  to 
entitle  him  to  petition  ;  and  considering  both  provisions  as  applicable, 
harmonizes  best  with  all  the  provisions  of  the  act,  and  with  the  idea  of  a 
uniform  system,  so  far  as  in  the  nature  of  things  it  can  be  made  uniformly 
applicable.  The  learned  justice  in  that  case  found  no  difficulty  in  har- 
monizing provisions  far  more  distinctly  repugnant.  But  it  must  be  borne 
in  mind  that  the  case  in  the  supreme  court  arose  under  the  Act  of  1867, 
and  the  observations  of  the  learned  justice  were  made  upon  that  act  as  it 
existed  before  its  amendment.  Whatever  the  proper  construction  of  that 
act,  it  does  not  necessarily  control  the  present  act.  There  seems  to  be 
no  mistaking  the  scope  of  the  amendment  of  1874,  and  if  found  incon- 
sistent with  anything  in  section  5122,  or  elsewhere  in  the  Revised  Statutes, 
it  must  prevail,  as  being  the  last  expression  of  the  legislative  will.  The 
case  of  The  New  Lamp  Chimney  Co,  v.  The  Ansonia  Brass  and  Copper 
Co.^  supra^  was  also  cited  by  counsel  in  the  Leavenworth  Savings  Bank 
case^  and  could  not,  therefore,  have  been  considered  by  the  learned  judge 
who  heard  it  as  inconsistent  with  the  construction  put  by  him  upon  the 
amendment  in  question  of  1874. 

For  these  reasons,  in  addition  to  those  expressed  by  Mr.  Circuit  Judge 
Dillon  in  the  Case  of  the  Leavenworth  Savings  Bank^  I  hold  that  to  au- 
thorize an  involuntary  adjudication  in  bankruptcy  against  a  corporation 
under  the  statute  as  amended  in  1874,  the  petitioning  creditors  must  con- 
stitute one  fourth  thereof,  at  least  in  number,  the  aggregate  of  whose  debts 
provable  under  the  act  amount  to  at  least  one  third  of  the  debts  so  prov- 
able. 

There  is  no  allegation  in  the  petition  in  this  case,  that  the  corporation 
is  either  a  "  moneyed,  business,  or  commercial  corporation,"  and  the  char- 
acter of  the  corporation  can  only  be  inferred  from  the  name  and  the  aver- 
ment that  its  place  of  business  is  at  Portland.  The  petition  would  un- 
doubtedly be  held  bad  on  demurrer.  No  objection  was  taken  until  the 
issues  formed  were  about  to  be  submitted  to  the  jury,  when  the  point  was 
raised  for  the  first  time  in  the  form  of  an  instruction  to  the  jury  asked  of 
the  court.     It  was  with  hesitation  denied,  on  the  ground  that  it  came  too 
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late.     Whether  this  ruling  was  correct  or  not  the  petition  shoald  be 
amended  in  this  particular. 

The  adjudication  in  bankruptcy,  and  the  order  striking  out  the  allega- 
tions in  the  petition,  and  corresponding  denials  of  the  answer  relating  to 
the  number  of  petitioning  creditors,  and  amount  of  debts  represented  by 
them,  must  be  reversed  and  the  case  remanded  for  further  proceedings, 
and  it  is  so  ordered. 


SUPREME  COUBT  COMMISSION  OF  NEW  HAMPSHIBE. 

(To  appear  in  66  N.  H.) 

NBGIJGBNCB  OF  MUNICIPAL  CORPORATION.  —  DAMAGE  FROM  STOPPAGE 

OF  SEWER.  —  NOTICE. 

ROWE  r.  PORTSMOUTH. 

A  city,  having  power  by  statute  to  construct  public  sewers,  and  to  demand  and  receiTe 
pay  from  adjoining  owners  for  liberty  to  enter  their  private  drains  into  such  sewers, 
IS  responsible  for  negligently  suffering  them  to  occasion  a  nuisance  to  the  estates  of 
such  adjoining  owners,  if  the  nuisance  does  not  result  from  the  original  plan  of  con- 
struction, and  could  be  avoided  by  keeping  them  in  proper  condition. 

In  maintaining  such  public  sewer,  a  city  is  bound  to  use  that  degree  of  care  and  pnidenct^ 
which  a  discreet  and  cautious  individual  woidd  use  if  the  whole  loss  or  risk  was  to  be 
his  alone. 

A  city  will  not  be  liable  for  injuries  caused  to  individuals,  by  an  obstruction  in  such 
public  sewer  not  placed  there  by  its  own  officials  or  by  authority  of  the  city  govern- 
ment, until  after  actual  notice  of  such  obstruction,  or  until,  by  reason  of  the  lapse  of 
time,  actual  notice  may  be  presumed. 

Case,  to  recover  damages  sustained  from  a  flow  of  water  into  the  cellar 
of  the  plaintiff's  house  from  the  defendants'  common  sewer.  Plea,  the 
general  issue.  The  case  was  referred  to  a  referee,  under  the  statute,  who 
reports  the  following  facts  as  proved :  Prior  to  the  month  of  July,  1872, 
the  defendants  for  more  than  twenty  years  had  a  common  sewer  leading 
from  High  Street  down  through  Hanover  Street  by  the  plaintiff^s  dwelling- 
house,  and  emptying  into  the  North  Mill  Pond,  and  the  plaintiff's  cellar 
was  drained  by  a  private  drain  leading  into  the  defendants'  common  sewer, 
of  right.  In  1867  a  new  tile  drain  was  laid  by  the  plaintiff  in  place  of  her 
old  one  of  wood,  which  was  discontinued,  and  said  new  tile  drain  led  into 
the  defendants'  sewer.  In  1867  the  defendants  built  a  new  common  sewer 
in  place  of  their  old  one,  which  was  discontinued,  of  cement  stone  pipe, 
one  foot  in  diameter,  laying  the  same  outside  of  the  old  sewer,  nearer  to 
the  plaintiff's  dwelling-house,  and,  in  consequence,  cut  off  all  the  private 
drains  leading  into  the  old  sewer,  and  connected  them  with  the  new  sewer, 
including  the  plaintiff's  drain ;  that  the  defendants,  in  laying  said  new 
sewer  a  short  distance  below  the  place  where  the  plaintiff's  drain  entered 
it,  found  a  water-pipe,  one  inch  in  diameter,  running  across  the  proposed 
course  of  their  sewer  at  right  angles,  and  they  cut  their  sewer-pipe  so  as 
to  let  it  down  over  said  water-pipe,  so  that  said  water-pipe  passed  through 
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the  centre  of  said  sewer-pipe.  It  is  provided  by  ordinance  of  said  city 
^^  that  the  city  councils  shall  have  power  to  construct  drains  and  common 
aewers  through  highways,  streets,"  &c.,  "and  may  require  all  persons  to 
pay  a  reasonable  sum  for  the  right  to  open  any  drain  into  any  public  drain 
or  common  sewer." 

In  the  month  of  July,  1872,  by  reason  of  a  lady's  parasol  or  sunshade 
floating  down  said  sewer  and  catching  on  said  water-pipe,  said  sewer  be- 
came obstructed  and  choked  up,  so  that  July  4,  after  a  shower,  the  water 
flowed  back  from  said  obstruction  through  the  plaintiff's  drain  into  her 
cellar,  causing  her  damage  and  annoyance ;  and  so,  likewise,  at  three 
different  times  thereafter  during  the  month  of  July,  at  the  last  of  which 
times,  by  reason  of  there  being  a  very  heavy  shower,  and  by  reason  of 
the  said  defendants'  common  sewer  having  become  more  choked  and  ob- 
structed at  said  water-pipe,  the  plaintiff's  cellar  was  nearly  filled  with  mud 
and  water,  her  provisions  and  produce  destroyed,  and  the  cellar  and  house 
damaged.  The  plaintiff  each  time  notified  tne  city  marshal,  who  lived  in 
her  neighborhood  ;  but  it  did  not  appear  in  evidence  whether  or  not  the 
marshal  notified  any  other  city  ofiBicer  until  the  last  time,  when  he  notified 
the  mayor  and  one  of  the  aldermen,  and  thereupon  the  defendants  pro- 
ceeded to  examine  their  said  sewer,  and  found  and  removed  the  obstruction 
aforesaid.  Said  obstruction  would  not  have  happened  had  said  water- 
pipe  not  been  allowed  to  run  through  the  defendants'  said  sewer ;  but  said 
sewer,  as  constructed,  was  sufficient  for  the  purpose  of  carrying  off  the 
water  had  said  obstruction  not  occurred  as  above  stated.  There  was  no 
evidence  to  show  in  what  manner  said  parasol  or  sunshade  entered  said 
sewer.  Upon  the  foregoing  facts  the  referee  found  that  the  defendants 
were  guilty  in  manner  and  form  as  the  plaintiff  had  declared  against  them, 
and  assessed  damages  in  the  sum  of  $253.80.  ^ 

Upon  the  return  of  said  report  the  plaintiff  moved  for  judgment  thereon 
in  her  favor  for  the  amount  found  by  the  referee,  and  the  court  pro  forma 
granted  the  motion,  to  which  the  defendants  excepted. 

The  questions  arising  on  the  foregoing  statement  of  facts  and  ruling  of 
the  court  were  transferred  to  this  court  by  Stanley,  J. 

JWnAr,  for  the  plaintiff. 

Hodgdan^  for  the  defendants. 

Smith,  J.  The  defendants  raise  three  questions  upon  the  report  of  the 
referee  :  (1)  That  no  action  will  lie  against  a  city  for  neglect  to  build  or 
repair  a  sewer ;  (2)  that  if  such  action  will  lie,  a  city  is  answerable  only 
for  neglect  to  use  ordinary  vigilance  and  care  to  keep  its  sewers  open  and 
free  from  obstruction  ;  and  (3)  that  the  defendants  did  not  receive  season- 
able notice  of  the  obstruction  to  prevent  the  injuries  which  the  plaintiff 
has  received. 

By  ch.  44,  sec.  9,  Gen.  Stats.,  it  is  provided  that  "  city  councils  shall 
have  power  to  construct  drains  and  common  sewers  through  highways, 
streets,  or  private  lands,  paying  the  owners  such  damages  as  they  shall 
sustain  thereby,  said  damages  to  be  assessed  by  the  mayor  and  aldermen 
in  the  same  manner  and  with  the  same  right  of  appeal  from  their  decision 
as  in  case  of  the  laying  out  of  highways  ;  and  may  require  all  persons  to 
pay  a  reasonable  sura  for  the  right  to  open  any  drain  into  any  public  drain 
or  common  sewer."     This  section  is  an  exact  reenactment  of  section  21  of 
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the  act  to  establish  the  city  of  Portsmouth,  approved  July  6,  1849,  under 
the  authority  of  which  the  defendants  must  have  rebuilt  their  sewer  in 
Hanover  Street  in  the  year  1867,  the  General  Statutes  not  taking  effect 
till  January  1,  1868.  The  statute  authorized  and  empowered  the  defend- 
ants to  construct  public  sewers,  but  did  not  impose  that  duty  upon  them. 
It  was  optional  with  the  defendants  whether  they  would  or  would  not 
take  the  benefit  thus  conferred  upon  them.  This  authority  the  defend- 
ants accepted  when  they  accepted  their  charter  in  1848,  under  the  provi- 
sions of  section  28  ;  and  it  needs  no  argument  to  show  that  a  city  which 
constructs  sewers  under  the  authority  of  a  statute,  virtually  accepts  the 
power  therein  conferred,  and  will  not  be  admitted  to  allege  the  contrary. 
This  case,  therefore,  is  not  to  be  distinguished  from  Child  v.  Boston^  4 
Allen,  41,  upon  the  question  of  acceptance  by  the  defendants  of  the  statute 
conferring  the  authority  to  construct  sewers.  When,  then,  the  defendants 
made  their  election  by  accepting  the  Act  of  1849,  and  by  executing  the 
powers  therein  granted,  and  also  granted  by  the  General  Statutes,  and 
received  pay  from  the  plaintiff  for  opening  her  drain  into  their  public 
sewer,  the  question  arises  whether  they  are  liable  to  her  for  injuries  sus- 
tained by  her  by  reason  of  their  neglect  to  keep  their  sewers  in  proper 
repair. 

Under  what  circumstances  a  municipal  corporation  will  be  held  liable 
to  an  individual  suffering  injuries  from  the  neglect  of  such  corporation  to 
perform  a  public  duty,  was  very  fully  discussed  by  Perley,  C.  J.,  in  JEoit- 
man  v.  Meredith^  36  N.  H.  284.  In  that  case  it  was  decided  that  though 
a  town-house,  which  was  erected  by  the  town,  was  so  defectively  con- 
structed that  when  a  town-meeting  was  held  in  it  the  floor  broke  down 
and  a  voter  was  thereby  injured,  yet  he  could  not  maintain  an  action 
against  the  town  to  recover  d^images  for  the  injury.  But  the  learned 
chief  justice  remarks :  ^^  Grants  are  sometimes  made  to  particular  towns 
or  cities  of  special  powers  not  belonging  to  them  under  the  general  law ; 
and  there  is  a  class  of  cases  in  which  towns  and  cities  have  been  held  liable 
to  civil  actions  for  damages  caused  by  neglect  to  perform  public  duties 
growing  out  of  the  grant  of  such  special  powers,  —  as  the  power  to  bring 
water  by  an  aqueduct  for  public  use  by  those  who  pay  a  compensation  for 
it,  to  light  the  place  with  gas  on  the  same  terms,  or  to  make  and  maintain 
sewers  at  the  expense  of  adjoining  proprietors.  Thus,  in  The  Mayar^  ^c. 
of  New  York  in  error  v.  Furze^  3  Hill,  612,  the  city  was  empowered  by 
special  act  to  lay  down  and  maintain  sewers,  and  charge  the  expense  upon 
owners  and  occupiers  of  houses  and  lots  intended  to  be  benefited  ;  and  it 
was  held  that  an  individual  might  maintain  an  action  against  the  city  to 
recover  damages  for  a  private  injury  which  he  had  suffered  from  n^lect 
of  the  city  to  keep  the  sewers  in  proper  repair.  The  distinction  between 
the  liability  of  towns  and  cities  for  neglect  to  perform  public  duties  grow- 
ing out  of  the  powers  which  they  exercise  under  the  general  law,  and  their 
liability  when  the  duty  arises  from  the  grant  of  some  special  power  con- 
ferred on  the  particular  town  or  city,  is  recognized  or  explained  in  BcdUg 
V.  Ma^or,  ^c.  of  New  York,  8  Hill,  531." 

Judge  Perley  further  says,  page  293 :  "  In  such  cases  the  special  pow- 
ers thus  granted  are  not  held  by  the  particular  town  or  city  under  the 
general  law,  and  as  one  of  the  political  divisions  of  the  country.    The 
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public  duty  grows  out  of  the  special  grant  of  power,  and  though  held  and 
exercised  by  a  town  or  city,  the  nature  of  the  power  granted  is  the  same 
as  if  a  like  power  had  been  conferred  on  a  private  corporation  created  to 
answer  the  same  public  object ;  and  the  cases  above  referred  to  hold  the 
town  or  city  liable  to  a  civil  action  for  neglect  to  perform  a  public  duty 
arising  from  the  grant  of  the  special  power  in  the  same  way,  and,  as  I 
understand  them,  upon  the  same  grounds  and  reasons  as  private  corpora- 
tions are  held,  which  are  clothed  with  the  same  powers  and  bound  to  the 
performance  of  the  same  public  duties.  So  far  as  I  have  had  opportunity 
to  examine  this  class  of  cases,  they  appear  to  go  upon  the  ground  that  the 
special  power,  though  no  direct  pecuniary  profit  may  be  derived  from  it, 
is  granted  as  an  immunity  and  peculiar  privilege  for  the  benefit  of  the 
particular  town  or  city,  and  is  accepted,  as  in  the  case  of  a  private  corpo- 
ration, upon  the  implied  condition  of  performing  the  public  duties  im- 
posed by  and  growing  out  of  it.  Henley  v.  Lyme  liegisj  1  Bing.  N.  C. 
"222 ;  Mears  v.  WUviingtony  9  Ired.  73  ;  Mayor^  fc.  of  New  York  v. 
Bailey,  2  Den.  456." 

It  is  well  settled  that  a  private  action  cannot  be  maintained  against  a 
town,  or  other  quasi  corporation,  for  a  neglect  of  corporate  duty,  unless 
such  action  be  given  by  statute.  Riddle  v.  Proprietors  of  Locks  Jf  Canals, 
7  Mass.  187  ;  Mower  v.  Leicester ^  9  Mass.  247.  "  This  rule  of  law,  how- 
ever, is  of  limited  application.  It  is  applied,  in  case  of  towns,  only  to  the 
neglect  or  omission  of  a  town  to  perform  those  duties  which  are  imposed 
on  all  towns  without  their  corporate  assent,  and  exclusively  for  public  pur- 
poses, and  not  to  the  neglect  of  those  obligations  which  a  town  incurs  when 
a  special  duty  is  imposed  on  it  with  its  consent,  express  or  implied,  or  a 
special  authority  is  conferred  on  it  at  its  request.  In  the  latter  cases,  a 
town  is  subject  to  the  same  liabilities  for  the  neglect  of  those  special  duties 
to  which  private  corporations  would  be  if  the  same  duties  were  imposed, 
or  the  same  authority  were  conferred  on  them,  including  their  liability  for 
the  wrongful  neglect  as  well  as  the  wrongful  acts  of  their  officers  and 
agents."     Bigelow  v.  Randolph^  14  Gray,  541, 

Child  V.  Boston,  4  Allen,  41 ,  is  a  case  much  in  point,  where  it  was  held 
that  sewers  when  constructed  become  the  property  of  the  city,  and  the 
duty  of  keeping  them  in  repair  devolves  on  the  city  ;  and  the  city  is 
responsible  for  negligently  suffering  them  to  occasion  a  nuisance  to  the 
estates  of  the  citizens  whose  private  drains  enter  into  them,  if  the  nuisance 
does  not  result  from  their  original  plan  of  construction,  and  could  be 
avoided  by  keeping  them  in  proper  condition.  The  plaintiff's  drain  en- 
tered the  defendants'  common  sewer,  which  had  its  outlet  in  the  south  bay 
at  the  depth  of  some  feet  below  high  water.  By  means  of  a  waste  weir, 
the  sewer  was  constructed  to  discharge  into  the  empty  biisin  in  the  back 
bay  when  the  outlet  into  the  south  bay  was  closed  by  the  tide,  and  tlie 
water  in  the  sewer  had  risen  high  enough  to  reach  the  waste  weir.  The 
proprietors  filled  in  against  the  sewer  in  the  back  bay,  thereby  preventing 
the  discharge  through  the  waste  weir,  and  the  plaintiff's  premises  were 
flowed  in  consequence.  Hoar,  J.,  remarked  :  "  Here  a  special  authority 
was  conferred  and  accepted,  involving  important  relations  to  individual 
proprietors  of  land,  and  entire  control  of  an  easement  of  such  a  nature  that 
negligence  might  not  only  deprive  those  interested  of  a  benefit  which  it 
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was  designed  to  afford,  and  for  which  they  had  paid,  but  produce  oonse^ 
quences  actiyely  and  directly  pernicious.  The  duty  to  keep  the  sewer  free 
from  obstructions  was  a  ministerial  duty,  and  the  defendants  were  liable 
for  negligence  in  its  exercise  to  any  person  to  whom  their  negligence  occa- 
sioned an  injury." 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  p^Lge  248,  says : 
"  The  grant  by  the  state  to  the  municipality  of  a  portion  of  its  sover- 
eign powers,  and  their  acceptance  for  these  beneficial  purposes,  is  regarded 
as  raising  an  implied  promise  on  the  part  of  the  corporation  to  perform 
the  corporate  duties ;  and  this  implied  contract,  made  with  the  sovereign 
power,  enures  to  the  benefit  of  every  individual  interested  in  its  perform- 
ance. In  this  respect  these  corporations  are  looked  upon  as  occupying  the 
same  position  as  private  corporations,  which,  having  accepted  a  valuable 
franchise  on  condition  of  the  performance  of  certain  public  duties,  are  held 
to  contract,  by  the  acceptance,  for  the  performance  of  those  duties."  The 
authorities  are  very  unanimous  in  support  of  this  doctrine,  and  are  cited 
on  page  248  of  Mr.  Cooley's  work. 

As  to  the  second  and  third  questions  raised  by  the  defendants,  the  role 
in  such  cases  is  stated  in  Rochester  White  Lead  Co,  v.  Rochester^  3  N.  Y. 
463,  to  be,  that  ^'  a  city  is  bound  to  exercise  that  care  and  prudence  which 
a  discreet  and  cautious  individual  would  or  ought  to  use  if  the  whole  loss 
or  risk  were  to  be  his  alone."  In  Hume  v.  The  Mayor^  ^c,  of  New  Tork^ 
47  N.  Y.  639,  it  is  said:  "  The  city  authorities  are  not  bound  to  be  ex- 
perts, or  skilled  in  mechanics  and  architecture,  and  can  only  be  held  to  the 
extent  of  reasonable  intelligence  and  ordinary  care  and  prudence.**  Rock- 
wood  V.  Wilson^  11  Cush.  221.  In  Johnson  v.  Haverhill^  35  N.  H.  74, 
which  was  an  action  against  the  town  for  an  injury  resulting  from  an 
alleged  defect  in  a  highway,  it  was  held  that  the  question  of  negligence  on 
the  part  of  the  town  does  not  arise  except  incidentally,  as  it  is  involved  in 
the  question  whether  the  defect  exists,  and  this  latter  question  may  depend 
upon  the  manner  in  which  the  defect  originated,  and  the  circumstances  of 
its  continuance.  In  such  case  the  question  of  negligence  is  a  material  in- 
quiry. And  where  an  obstruction  exists  by  reason  of  inevitable  accident, 
without  fault  or  negligence  on  the  part  of  any  person,  it  is  not  an  obstruc- 
tion within  the  meaning  of  the  statute  unless  the  town  had  notice  of  it, 
express  or  implied,  and  reasonable  opportunity,  by  the  exercise  of  proper 
care  and  vigilance,  to  have  removed  it  before  the  accident  occurred.  It  is 
well  settled,  that  a  municipal  corporation  is  not  liable  for  injuries  caused 
to  individuals  by  obstructions  on  the  highway  not  placed  there  by  its  own 
officials  or  by  authority  of  the  city  government,  until  after  actual  notice 
of  their  existence,  or  until,  by  reason  of  the  lapse  of  time,  it  should  hare 
had  knowledge,  and  therefore  actual  notice  may  be  presumed.  Hume  t. 
New  YorJc^  supra^  646  ;  Colley  v.  Westhrook^  67  Me.  181 ;  HutU  v.  Brook- 
lyn^ 35  Barb.  226  ;  Cooley,  page  249. 

The  case  does  not  show  that  the  referee  did  not  apply  these  rules  in 
weighing  the  evidence  laid  before  him,  and  in  coming  to  the  conclusion 
which  he  reached.  We  cannot  say,  as  matter  of  law,  from  the  facts  pre- 
sented by  the  report,  that  the  defendants  did  not  act  with  'the  care  and 
prudence  that  a  discreet  and  cautious  individual  would  if  the  whole  loss  or 
risk  were  to  be  borne  by  him  alone.     There  is  evidence  tending  to  show 
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that  the  thing  which  caused  the  obstraction  in  the  sewer  had  been  there 
for  such  a  length  of  time  that  notice  to  the  defendants  must  be  presumed. 
But  these  were  questions  of  fact,  to  be  found  by  the  referee  according  to 
the  particular  circumstances  of  this  case ;  Johnson  v.  Haverhill^  supra  ; 
and  it  is  to  be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  he  applied  the  law  correctly  to  the  facts. 

CusBONG,  C.  J.  The  case  of  Eastman  v.  Meredith  was  very  elaborately 
and  carefully  considered  by  the  late  Chief  Justice  Perley.  From  that 
case,  and  the  authorities  cited  by  my  brother  Smith,  it  seems  to  me  well 
established  that  this  is  one  of  that  class  of  cases  in  which  a  corporation 
would  be  liable  at  common  law  for  a  neglect  of  its  duty. 

Some  question  has  been  made  in  the  argument  about  the  sufficiency  of 
the  notice  to  the  city  of  the  defect  in  the  sewer,  and  it  is  claimed  that  the 
city  marshal  was  not  the  proper  officer  to  receive  the  notice.  In  the  case 
of  Howe  V.  Plainfield^  41  N.  H.  135,  which  was  an  action  for  damages 
occasioned  by  a  defect  in  a  highway,  the  defendants  offered  to  show  that 
the  selectmen  had  no  notice  of  the  defect.  The  testimony  was  excluded, 
and  it  was  held  to  have  been  rightly  excluded,  —  the  court  putting  the 
matter  upon  the  ground  that,  if  the  defect  had  existed  for  a  sufficient  length 
of  time  to  give  reasonable  opportunity  to  ascertain  and  repair  it,  the  town 
was  liable,  whether  the  selectmen  had  notice,  express  or  implied,  of  its  ex- 
istence or  not.  The  true  theory  of  the  law  seems  to  be,  that,  in  matters 
of  this  kind,  every  corporator  ought  to  interest  himself  in  taking  notice  of 
defects  and  bringing  them  to  the  knowledge  of  the  authorities,  and  that 
whenever  the  jury  is  in  condition  to  say  that  the  corporation  ought  to  have 
taken  notice,  it  will  be  held  liable.  I  think  we  must  infer  that  the  referee 
found,  from  the  notice  to  the  city  marshal,  which  tended  to  give  notoriety, 
from  the  length  of  time  which  had  elapsed,  and  from  all  the  circumstances, 
that  the  defendants  had  been  guilty  of  neglect.  I  think,  therefore,  there 
should  be  judgment  for  the  plaintiff  on  the  report. 

Ladd,  J.  I,  also,  think  there  should  be  judgment  on  the  report  for  the 
plaintiff.  Certain  facts  were  reported  by  the  referee,  for  what  purpose 
does  not  very  clearly  appear,  and  judgment  was  rendered  by  the  court  be- 
low for  the  plaintiff  in  accordance  with  the  general  finding  of  the  referee." 
The  defendants  excepted  to  the  order  for  judgment  against  them.  I  un- 
derstand the  ground  they  take  to  be,  first,  that  there  was  no  evidence 
from  which  the  referee  could  legally  find  that  the  damage  was  caused  by 
any  want  of  reasonable  and  ordinary  care  on  the  part  of  the  city  with  re- 
spect to  the  sewer  ;  and,  second,  that  if  there  was  such  evidence,  still  they 
are  not  liable,  according  to  the  doctrine  of  Eastman  v.  Meredith^  36  N. 
H.  284. 

The  first  position  is  certainly  without  foundation.  It  is  entirely  clear 
that  there  was  evidence  from  which  the  referee  might  well  find  fault  and 
negligence  in  the  original  construction  of  the  sewer,  and  negligence  in 
not  removing  the  obstruction  before  the  injury  happened. 

The  second  point  is  undoubtedly  one  of  more  intrinsic  difficulty.  The 
defendants  were  not  bound  by  law  to  construct  the  sewer,  and  herein  the 
case  differs  entirely  from  that  of  an  injury  caused  by  a  defect  in  a  high- 
way. They  were,  however,  authorized  to  construct  it,  and  voluntarily 
undertook  that  service.     The  plaintiff's  cellar  was  drained  into  the  sewer 


488  THE  AMERICAN  LAW  TIMES  REPORTS.         [Norember,  1876. 

Vol.  in.]  Rows  V,  FOBTSMOUTH.  [No.  II. 

*^  of  right/'  as  the  case  finds ;  so  there  is  no  pretence  that  her  legal  rights 
had  been  forfeited  or  impaired  by  her  own  act.  It  does  not  appear 
whether  this  right  to  drain  her  cellar  into  the  common  sewer  was  of  such 
a  character  that  she  could  compel  the  defendants  to  keep  up  the  sewer  for 
that  purpose,  nor  whether  the  right  was  obtained  by  the  payment  of  a 
reasonable  sum  to  the  city,  as  provided  by  Gen.  Stats,  ch.  44,  sec.  9 ;  but, 
in  the  view  I  take  of  the  case,  neither  of  these  things  is  material.  It  is 
material  that  she  did  not,  without  right,  open  her  drain  into  the  sewer. 

As  to  the  application  of  Eastman  v.  Meredith^  it  appears  to  me  the 
cases  are  not  parallel.  There  it  was  held,  that  where  a  building,  erected 
by  a  town  for  a  town-house,  was  so  imperfectly  constructed  that  the  floor- 
ing gave  way  at  the  annual  town-meeting,  and  an  inhabitant  and  legal 
voter,  in  attendance  on  the  meeting,  received  thereby  a  bodily  injury,  he 
could  not  maintain  an  action  against  the  town  to  recover  damages  for  the 
injury. 

The  decision  was  placed  entirely  on  the  peculiar  nature  of  the  obliga- 
tion of  a  town  to  provide  a  safe  place  in  which  to  hold  town-meetings. 
That  duty  is  not  imposed  by  statute,  nor  by  contract.  It  is  not  an  enter- 
prise undertaken  by  the  town  for  gain.  It  is  at  most  a  public  or  political 
duty,  and  the  right  of  the  citizen  that  it  shall  be  properly  performed  is  a 
public  or  political  right. 

The  court  say :  "  We  regard  the  present  case  as  one  of  new  impres- 
sion. We  have  heard  of  no  earlier  attempt  in  this  state  to  maintain  an 
action  against  a  town  for  a  private  injury  suffered  by  a  citizen  of  the  town 
from  neglect  of  the  town  to  provide  him  with  safe  and  suitable  means 
of  exercising  his  public  rights,  and  we  are  not  informed  of  any  case  in 
which  such  an  action  has  been  maintained  in  any  other  state." 

Nearly  the  whole  of  the  elaborate  opinion  of  the  court  is  occupied  with 
showing  the  distinctions  between  that  case,  and  cases  bearing  a  very 
strong  resemblance  to  the  present. 

The  question,  whether  municipal  corporations  in  this  country,  and 
corporations  in  England  having  some  of  the  powers  and  charged  with 
some  of  the  duties  usually  exercised  by  municipal  corporations  here,  are 
liable  for  negligence,  carelessness,  or  misfeasance,  both  in  the  perform- 
ance of  their  legal  duties  and  the  doing  of  voluntary  acts  within  the 
scope  of  their  authority,  has  been  much  considered  by  the  courts  on  both 
sides  the  Atlantic ;  and  the  decided  weight  of  modern  authority  is,  that 
in  this  respect  they  stand  like  private  individuals  or  corporations.  The 
English  cases  on  this  subject  are  very  thoroughly  and  carefully  reviewed 
by  Blackbuni,  J.,  in  Mersey  Docks  Trustees  v.  Ghibhs^  L.  R.  1  H.  L. 
93.  That  was  an  action  against  the  Mersey  Docks  Board  of  Trustees,  a 
corporation  created  by  act  of  parliament,  with  power  to  build  docks  at 
Liverpool  and  secure  dock  rates,  which  rates  they  were  bound  by  the 
statute  to  apply  wholly  to  the  maintenance  of  the  docks  and  the  payment 
of  a  very  large  debt  contracted  in  making  them.  The  plaintiff's  vessel, 
while  entering  one  of  the  docks,  ran  upon  a  bank  of  mud  which  had  been 
suffered  to  accumulate  at  the  entrance  of  the  dock,  and  was  damaged. 
It  was  held  that  the  principle  on  which  a  private  person,  or  a  company, 
is  liable  for  damages  occasioned  by  the  neglect  of  servants,  applies  to  a 
corporation  which  has  been  intrusted  by  statute  to  perform  certain  works, 
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and  to  receive  tolls  for  the  use  of  those  works,  although  those  tolls,  un- 
like the  tolls  received  by  the  private  person  or  the  company,  are  not 
applicable  to  the  use  of  the  individual  corporators,  or  to  that  of  the  cor- 
poration, but  are  devoted  to  the  maintenance  of  the  works,  and,  in  case 
of  any  surplus  existing,  the  tolls  themselves  are  to  be  proportionately 
diminished.  This  case,  decided  in  1866,  shows  most  clearly  the  state  of 
the  law  in  England  on  this  point  at  the  present  time,  and  is  very  much 
iu  point. 

There  was  evidence  here  from  which  the  referee  might  find  want  of 
due  care  in  the  construction  of  the  sewer,  and  that  the  damage  happened 
by  reason  thereof. 

In  7^e  MayoT^  ^c,  of  New  York  v.  Bailey^  2  Den.  433,  it  was  held 
that  a  municipal  corporation  is  responsible  for  the  negligence  or  unskilful- 
ness  of  its  agents  and  servants,  when  employed  in  the  construction  of  a 
work  for  the  benefit  of  the  city  or  town,  subject  to  the  government  of 
such  corporation.  The  action  was  for  injury  occasioned  by  the  negligent 
and  unskilful  construction  of  a  dam  on  the  Croton  River,  being  part  of  the 
public  works  built  pursuant  to  a  statute  for  supplying  the  city  with  pure 
and  wholesome  water. 

In  The  Hochester  White  Lead  Co,  v.  Rochester^  3  N.  Y.  463,  the  cor- 
poration of  the  city  of  Rocliester,  having  power  to  cause  common  sewers, 
drains,  &c.,  to  be  made  in  any  part  of  the  city,  directed  a  culvert  to  be 
built,  for  the  purpose  of  conducting  the  water  of  a  natural  stream  which 
had  previously  been  the  outlet  through  which  the  surface  water  of  a  por- 
tion of  the  city  had  been  carried  off.  A  freshet  having  occurred,  the 
culvert,  in  consequence  of  its  want  of  capacity  and  the  unskilfulness  of 
its  construction,  failed  to  discharge  the  waters,  so  that  they  were  set 
back  upon  the  factory  of  the  plaintiffs,  and  injured  their  property  situated 
therein.  Held,  that  the  city  corporation  was  liable  for  the  damages. 
And  the  doctrine  was  laid  down,  that  an  ordinance  of  a  city  corporation, 
directing  the  construction  of  a  work  within  the  geneml  scope  of  its  pow- 
ers, is  a  judicial  act  for  which  the  corporation  is  not  responsible ;  but  the 
prosecution  of  the  work  is  ministerial  in  its  character,  and  the  corporation 
must  therefore  see  that  it  is  done  in  a  safe  and  skilful  manner. 

There  was  also,  in  the  present  case,  as  already  suggested,  evidence 
from  which  the  referee  might  find  negligence  in  not  rempving  the  ob- 
struction from  the  sewer  before  the  injury  occurred  ;  and  my  opinion  is, 
that  thjs  also  furnishes  legal  ground  upon  which  the  award  of  the  referee 
should  be  sustained. 

The  case  of  The  Mayor^  ^c,  of  New  York  v.  Furze^  3  Hill,  612,  is  in 
point.  It  was  there  held  that  the  corporation  of  the  city  of  New  York 
are  bound  to  repair  the  sewers,  &c.,  constructed  by  them ;  and,  if  an  in- 
habitant be  injured  by  reason  of  their  neglect  in  this  particular,  he  may 
maintain  an  action  against  them  for  his  damages. 

Another  strong  case  of  the  same  description  is  Child  v.  Boston^  4  Allen, 
41,  where  the  city  was  held  responsible  for  negligently  suffering  the  com- 
mon sewers  to  occasion  a  nuisance  in  the  estates  of  the  citizens  whose 
private  drains  enter  into  them. 

A  large  number  of  cases  bearing  in  the  same  direction  may  be  found  in 
Shearman  &  Redfield  on  Negligence,  sees.  120,  144,  151,  579. 
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The  point  as  to  want  of  due  care  and  skill  in  the  original  construction 
was  decided  by  this  court  in  the  recent  case  of  Oilman  v.  Laeania.  55  N. 
H.  130. 

I  think  the  defendants  were  bound  to  the  exercise  of  ordinary  care  and 
skill,  both  in  constructing  and  maintaining  the  sewer,  and  that,  for  any 
injury  which  happens  to  the  estate  of  a  citizen  from  a  failure  in  that 
respect,  they  are  responsible. 

Judgment  an  the  report  for  the  plaintiff. 


SUPREME  COURT  OP  PENNSYLVANIA. 

(To  appear  in  29  P.  F.  Smith.) 

IJBGLIGBNCE.  —  BAILBO AD. —  RUNNING    TRAINS     AT     HIGH     BATE    OF 

SPEED   IN   CITY.  —  INJURY  TO   INFANT. 

PENNSYLVANIA  RAILROAD   CO.   v.  LEWIS. 

1.  A  child  about  nine  years  old  was  sent  by  his  mother,  who  resided  in  Hanisbursy  near 
defendants'  railroad,  on  an  errand  across  the  road;  whilst  on  the  track  he  was  kiSed  by 
an  engine  going  westward.  There  were  iron  works  and  houses  for  the  hands  on  the  op- 
posite side  of  the  road  at  that  point,  which  was  in  the  outskirts  of  the  city;  and  the 
hands  of  the  works  and  other  persons  were  frequently  crossing  the  track  about  the 
place.  East  of  where  the  boy  was  struck  was  a  curve,  which  prevented  the  engineer 
from  seeing  him  till  within  too  short  a  distance  to  stop  the  train  after  he  was  seen. 
There  was  no  ordinance  of  the  city  limiting  the  rate  oi  running  trains  at  that  point. 
There  was  evidence  that  the  train  was  running  at  a  high  rate  of  speed.  Held,  that 
whether  the  train  was  running  at  a  rate  of  speed  which  was  safe  and  prudent  under 
the  circumstances,  was  for  the  jury. 

2.  It  is  not  common  prudence  or  ordinary  care  for  trains  to  enter  the  outskirts  of  a  city 
at  a  dangerous  rate  of  speed,  although  the  people  have  no  right  to  go  on  the  railroad 
track. 

S.  Although  persons  on  a  railroad  track  are  trespassers,  resard  must  be  paid  to  the  hab- 
its, character,  condition,  and  circumstances  of  people  living  in  a  city  and  immediately 
on  the  line  of  a  railroad. 

4.  The  commonwealth  by  its  police  power  may  regulate  positive  rights  when  for  the 
safety,  protection,  and  welfare  of  the  people;  and  the  speed  of  trsuns  through  towns 
and  cities  may  be  regulated  by  ordinance. 

5.  When  it  is  determined  by  the  jury  on  the  facts  submitted  to  them  that  the  rate  oi 
speed  of  a  train  is  incompatible  with  public  safety  under  the  circumstances  of  the 
place,  the  rights  of  a  company,  even  on  its  own  track,  are  qualified  by  the  law  of  the 
public  good. 

6.  The  court  charged :  "  If  the  boy  (being  on  the  track)  had  sufficient  judgment  and 
discretion  to  know  his  danger,  and  did  not  exercise  the  ordinary  care  that  one  of  his 
age  and  maturity  should,  he  was  guilty  of  such  negligence  as  would  prevent  him  from 
recovering,"  &c.     Held  not  to  be  error. 

7.  There  was  evidence  in  this  case  of  contributory  negli^nce  by  the  parents  as  to  ex- 
posing their  son  to  danger,  and  submitted  with  proper  instructions. 

8.  Philadelphia  ^  Reading  Railroad  Co.  v.  Hummel^  8  Wright,  375,  distinguished. 

Error  to  the  court  of  common  pleas  of  Dauphin  County,  of  May  tenn, 
1875,  No.  55. 
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This  was  an  action  on  the  case,  brought  September,  10,  1870,  by 
Daniel  Lewis  and  Margaret  his  wife  against  the  Pennsylvania  Railroad 
Company,  for  causing  the  death  of  their  son,  Edward  Lewis,  a  child  eight 
years  and  six  months  old,  through  the  negligence  of  defendants'  ser- 
vants. 

The  parents  lived  near  Lochiel  Iron  Works,  in  the  city  of  Harrisburg,  a 
short  distance  from  defendants'  railroad  track ;  on  the  22d  of  November, 
1869,  the  child  was  sent  by  his  mother  on  an  errand  to  an  aunt  on  the 
other  side  of  the  track ;  whilst  on  the  track  he  was  struck  by  a  passenger 
train  of  the  defendants'  moving  west  and  killed. 

By  an  ordinance  of  the  city  of  Harrisburg,  passed  in  1862,  the  speed  of 
railroad  trains  within  the  city  was  limited  to  seven  miles  per  hour ;  at  that 
time  and  up  to  1868  the  southeastern  boundary  of  the  city  was  Hanna 
Street ;  and  the  place  where  the  accident  occurred  was,  prior  to  1868,  out- 
side of  the  city.  In  that  year  the  city  limits  were  extended  beyond 
Hanna  Street ;  nothing  was  done  to  extend  the  ordinance  beyond  Hanna 
Street,  until,  by  the  Act  of  April  9,  1869,  the  limits  of  the  city  were  still 
further  extended,  and  the  whole  territory  was  made  subject  to  the  same 
ordinances,  &c.,  as  those  by  which  the  city  was  then  governed.  The  ac- 
cident happened  at  a  point  within  the  city  limits  at  the  time  of  its  occur- 
rence. 

The  case  was  tried  December  14,  1874,  before  Henderson,  J. 

Margaret  Lewis,  the  mother,  testified,  that  "  about  noon  on  the  22d  of 
November,  1869,  she  directed  her  son  to  go  to  his  aunt's ;  the  boy  left  the 
house  as  directed ;  she  did  not  see  him  again  till  he  was  brought  home 
dead  ;  the  father  was  not  in  the  house  at  the  time ;  he  was  at  work  at 
the  Lochiel  Mill,  where  he  was  employed ;  the  aunt  lived  at  the  mill, 
which  was  half  a  mile  west  of  the  plaintiff's  house."  The  aunt's  house 
was  on  the  other  side  of  the  railroad. 

Daniel  Balsley  testified,  that  some  time  before  the  accident,  he  had  built 
a  house  for  the  Lochiel  Company  at  their  mill ;  by  order  of  that  company 
he  made  a  partition  in  it ;  and  a  small  part  of  the  house  was  used  as  a  sta- 
tion ;  the  defendants  had  no  ticket  agent  there ;  the  accommodation  train 
stopped  there.  "  The  Lochiel  Iron  Company  had  a  flag  there.  I  put  a 
private  crossing  at  this  station  to  get  sand  from  the  river.  The  water-closets 
of  the  mill  were  on  the  other  side  of  the  railroad  from  the  mill.  This  pri- 
vate crossing  was  used  by  the  Lochiel  Company  to  get  the  sand  over,  and  in 
going  to  the  water-closets.  In  1869  there  was  only  one  row  of  forty  houses 
between  Lochiel  and  McCormick's  Furnace  ;  the  distance  between  the  two 
furnaces  was  about  five  hundred  yards.  There  were  a  considerable  num- 
ber of  houses  from  McCormick's  to  Hairisburg,  and  manufactories  also ; 
there  was  a  curve  below  the  station-house ;  there  were  forty-eight  houses 
below  the  Lochiel  Mill;  there  was  a  siding  below  the  mill ;  there  was  a 
very  long  coal-bin  alongside  the  road,  on  the  east  side ;  they  were  up  with- 
in ten  or  twelve  feet  of  this  crossing ;  coal-bin  belonged  to  Lochiel  Com- 
pany;  I  could  see  an  approaching  train  one  hundred  and  fifty  yards  from 
coal-bin ;  in  1869  there  were  two  tracks  there ;  bin  came  within  eight  feet 
of  the  track ;  the  siding  did  not  interfere  in  looking  down  the  track  ;  we 
could  see  over  gondola  cars,  but  could  not  see  over  high  cars  on  the  sid- 
ing ;  the  Lochiel  Company  ran  a  cart  road  from  the  back  road  to  the  sta- 
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tion,  but  it  was  not  safe ;  when  the  accident  happened  the  boy  was  about 
fifteen  feet  above  the  crossing,  on  the  railroad  ;  the  boy  lay,  as  near  as  I 
could  tell,  about  the  centre  of  the  brick  house  called  the  depot,  ou  the 

track This  road,  called  the  back  road,  after  crossing  the  railroad, 

goes  up  through  McCormick's  property  to  Harrisburg ;  this  road  was  used 
by  everybody ;  I  saw  this  accident ;  I  was  standing  a  little  above  the 
brick  house,  about  fifteen  feet  from  the  railroad;  I  beard  the  whistle 
sounding  very  loudly,  and  I  ran  and  saw  the  pilot  strike  the  boy ;  be  was 
on  the  right  hand  track  coming  up,  and  the  train  was  coming  in  the 
same  direction  ;  a  freight  was  going  east  at  the  same  time  on  the  other 
track ;  I  was  attracted  by  the  '  danger  whistle '  of  one  of  the  locomotives, 
but  cannot  say  which ;  all  the  work  I  did  was  at  the  expense  of  Lochiel ; 
neither  I  nor  they  had  any  connection  with  the  Pennsylvania  Railroad 
Company ;  my  opinion  that  the  train  was  running  at  the  rate  of  twenty- 
five  miles  an  hour,  is  formed  from  simply  looking  at  the  train  of  cars 
running  along  the  railroad.  The  length  of  Lochiel  Mill  is  three  hundred 
and  one  feet ;  the  whole  of  it  is  west  of  the  cart-road ;  the  front  of  the 
station  is  fifteen  feet  from  the  front  of  mill." 

There  was  evidence,  by  a  number  of  vntnesses,  that  the  railroad  track 
in  the  vicinity  of  the  place  of  the  accident  was  travelled  generally  by  the 
people,  especially  since  the  building  of  the  Lochiel  Mill,  because  it  was  a 
shorter  way  than  on  the  public  road  ;  the  ties  were  worn  smooth  by  the 
travel. 

For  defendants,  Christian  Hoffmaster  testified :  "  I  was  engineer  on 
mail  train ;  it  left  Philadelphia  at  7.50  ;  schedule  time  at  Harrisburg  was 
12.45 ;  it  reached  Lochiel  at  12.35  or  12.37,  on  time ;  the  train  was  in 
order,  and  had  chain-brake  on  ;  there  is  no  better  brake  in  use  ;  the  brake 

was  in  good  order ;  the  road-bed  was  in  good  order As  I  came 

around  the  curve,  before  reaching  Lochiel,  I  saw  a  boy  coming  down  from 
the  mill  towards  the  railroad  ;  I  blowed  the  whistle,  but  he  took  no  heed 
to  it ;  he  walked  right  on  the  track  in  front  of  train  and  turned  up  to- 
wards Harrisburg ;  I  did  all  I  could  to  stop  the  train,  but  could  not ;  the 
engine  struck  the  boy  and  knocked  him  over  on  the  other  track ;  I  ap- 
plied the  brake,  and  broke  the  chain  in  doing  so  ;  the  boy,  when  I  first 
saw  him,  was  forty  or  fifty  feet  from  me  ;  the  bell  rang  and  I  whistled ; 
I  had  whistled  before  I  reached  the  curve ;  the  boy  was  five  or  six  yards 
away  from  us  when  he  stepped  upon  the  track ;  the  boy  could  not  have 
been  saved  if  the  brake  had  not  broken  ;  I  could  not  have  done  anything 
more  than  I  did  do  to  save  the  boy  ;  I  do  not  think  he  could  have  been 
saved  if  we  had  had  the  air-brake  ;  it  was  not  invented  at  that  time ;  I 
examined  the  brake ;  it  was  a  clean  brake,  and  good  iron  ;  the  speed  of 
the  train,  at  the  time  the  boy  was  struck,  was  from  fifteen  to  eighteen 
miles  an  hour;  we  shut  off  steam  at  the  bridge  below  Lochiel  Mill  — 
three  hundred  or  four  hundred  yards  below ;  its  schedule  time  is  about 
twenty-one  or  twenty-two  miles  an  hour ;  a  train  would  slack  up  in  three 
or  four  hundred  yards  from  the  shut-off  to  about  fifteen  or  eighteen  miles 

an  hour ;  I  think  we  had  six  cars We  entered  the  city  at  Hanna 

Street  at  seven  miles ;  we  had  no  knowledge  that  it  extended  further  east 
than  that ;  we  slackened  up  because  we  were  coming  into  the  city  limits 
at  Hanna  Street." 


NoTembcr,  1876.]         THE  AMERICAN  LAW  TIMES  REPORTS.  493 

Vol.  m.]  Fbmhstlyania  Railroad  Co.  v.  Lbwib.  [No.  U. 


There  was  other  evidence  that  the  brake  on  the  train  at  the  time  of 
the  accident  was  the  best  then  in  use ;  it  would  not  stop  a  train  running 
at  fifteen  or  eighteen  miles  an  hour  in  sixty  feet ;  running  at  seven  miles 
an  hour  a  train  could  not  be  stopped  in  fifty  feet.  There  was  evidence, 
also,  that  Hoffmaster  was  a  first-class  engineer,  of  long  experience,  one  of 
the  best  in  the  employ  of  the  defendants. 

In  rebuttal,  the  plaintiff  gave  evidence  that  Hoffmaster,  when  before 
the  coroner^s  inquest,  testified,  that  at  the  time  of  the  accident  the  train 
wiw  running  at  the  rate  of  from  twenty  to  twenty-five  miles  per  hour. 

At  the  request  of  defendant  the  court  withdrew  from  the  consideration 
of  the  jury  all  that  part  of  the  evidence  relating  to  the  permissive  use  of 
the  track  of  defendants'  road  by  the  public  in  the  vicinity  of  the  place 
of  the  accident. 

The  following  are  defendants'  points  with  their  answers  :  — 

1.  Parents  owe  protection  to  their  children.  The  plaintiffs'  testimony 
in  this  case  showing  that  they  permitted  the  boy  to  go  on  the  railroad, 
the  plaintiffs  failed  in  performing  their  duty  to  the  deceased  and  cannot 
recover. 

Answer.  "  If  the  plaintiffs  permitted  the  boy  to  go  on  the  railroad 
track,  the  law  of  this  point  is  correctly  stated,  but  we  do  not  recollect  any 
evidence  to  show  such  permission.  It  is  true,  the  boy  would  have  to  cross 
the  railroad  in  going  to  his  aunt's,  but  we  cannot  sjiy  to  you  that  a  boy 
of  the  age  of  this  one  would  require  his  parents  to  be  with  him  in  cross- 
ing the  railroad,  or  to  have  a  protector  for  that  purpose.  We  submit  to 
you  to  say,  under  the  evidence,  whether  tliey  failed  to  perform  their  duty 
to  the  deceased  boy.  If  they  did,  and  their  negligence  contributed  to  his 
death,  then  they  cannot  recover." 

2.  Knowingly  to  allow  a  boy  eight  years  of  age  to  go  on  a  railroad 
track,  where  trains  of  cars  are  continually  passing  and  repassing,  is  such 
negligence  in  his  parents  as  will  prevent  them  from  recovering  in  an  ac- 
tion brought  by  them  for  loss  of  service,  and  the  uncontradicted  testi- 
mony showing  this  negligence  here,  the  verdict  must  be  for  the  defendant. 

Answer,  "  We  answer  this  in  the  affirmative  as  a  proposition  of  law, 
but  do  not  say  that  the  uncontradicted  testimony  establishes  the  fact  as 
stated  ;  you  will  determine  the  facts  involved  in  this  point." 

3.  The  fact  that  the  boy  was  killed  where  he  was,  is  presumptive  evi- 
dence that  he  was  unprotected  and  exposed  by  his  protectors ;  and  as 
their  negligence  contributed  to  his  death,  they  cannot  recover  for  loss  of 
service. 

Answer.  "  We  have  already  said  that  if  the  negligence  of  plaintiffs 
contributed  to  the  death  of  the  boy,  they  cannot  recover ;  but  we  cannot 
say  that  he  was  *  unprotected  and  exposed  by  his  parents,'  or  that  the 
fact  that  he  was  killed  where  he  was,  on  the  railroad,  was  presumptive 
evidence  that  he  was,  in  the  eye  of  the  law,  unprotected  and  exposed  by 
his  protectors,  so  as  to  attribute  to  them  that  negligence  which  would  de- 
feat a  recovery  in  this  action.  And  we  also  refer  you  to  the  answer  to 
the  first  point  of  the  defendant,  and  to  the  general  charge,  for  the  quali- 
fication of  this  point." 

4.  It  is  the  duty  of  parents  at  all  times  to  shield  their  children  from 
danger,  and  this  duty  is  the  greater  where  the  danger  and  risk  are  immi- 
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nent.  The  imcontroverted  proof  here  being  that  the  parents  of  the  de- 
ceased worked  and  lived  close  to  the  railroad  tracks,  and  knew  of  the  run- 
ning of  the  trains  every  few  minutes,  and  of  the  running  time  of  the  mail 
train  west,  the  plaintiffs,  by  their  own  fault,  contributed  to  the  accident 
by  which  their  child  was  killed,  and  cannot  recover. 

"  We  answer  the  proposition  of  law  in  this  point  in  the  afiEu*mative,  and 
refer  to  you  the  question  of  fact,  whether  the  plaintiffs  contributed  to  the 
accident  by  which  their  child  was  killed." 

5.  The  law  determines  precisely  the  extent  of  parental  duty.  Its 
standard  is  not  a  shifting  one ;  and  as  there  has  been  no  performance  of 
it  at  all  in  this  case,  the  verdict  must  be  for  the  defendant. 

Answer.  "  We  cannot  say  there  was  no  performance  of  parental  duty 
in  this  case  ;  and  repeat,  as  we  have  already  said,  that  whether  there  was 
contributory  negligence  on  the  part  of  the  plaintiffs  is,  under  all  the  evi- 
dence in  this  case,  for  the  jury.  We  decline  to  say  that  your  verdict 
must  be  for  the  defendant." 

6.  The  defendant  has  the  lawful  right  to  the  unobstructed  and  exclu- 
sive use  of  its  tracks,  except  at  public  crossings ;  and  if  persons  go  upon 
the  tracks  at  other  places,  they  go  where  they  have  no  lawful  right  to  be, 
and  if  accidents  ensue  therefrom,  the  railroad  company  is  not  responsible. 

"  We  answer  this  point  in  the  affirmative." 

7.  If  the  deceased  came  upon  the  railroad  track  in  front  of  and  so  near 
the  running  engine,  that  no  efforts  could  be  made  by  those  in  charge  of 
the  train  sufficient  to  prevent  the  accident,  there  can  be  no  recovery. 
There  being  no  question  here  as  to  these  facts,  the  verdict  must  be  for  the 
defendant. 

"  We  answer  this  point  in  the  affirmative,  unless  you  find  that  defend- 
ant was  guilty  of  negligence  in  running  its  train ;  and  if  you  so  find, 
then  there  may  be  a  recovery,  unless  you  determine,  under  the  instruc- 
tions already  given,  that  there  was  such  contributory  n^ligenoe  as  to 
defeat  the  recovery." 

9.  Upon  the  whole  evidence  of  this  cause  the  law  of  the  case  is  with 
the  defendant,  and  the  court  is  requested  to  give  binding  instructions  to 
the  jury,  that  the  plaintiffs  cannot  recover. 

Answer.  "  We  decline  to  withdraw  this  case  from  the  jury," 

The  court  charged  :....*'  The  question  naturally  arises,  is  the  de- 
fendant liable  by  reason  of  the  negligence  of  its  agents  in  running  this 
train  on  the  day  this  boy  was  killed  ?  Was  it  owing  to  the  negligence  of 
defendant  that  he  was  killed  ?  And  here  I  withdraw  from  your  consider- 
ation all  the  testimony  offered,  on  the  part  of  the  plaintiffs,  to  prove  that 
the  public  were  accustomed  to  use  the  track,  at  this  point  and  in  this 
neighborhood,  as  a  passage  way,  by  sufferance  of  the  Pennsylvania  Rail- 
road Company.  This  testimony  you  must  discard  entirely  from  your 
minds,  in  the  consideration  of  the  evidence.  It  did  not  establish  the  fact 
proposed  in  the  offer.  The  Pennsylvania  Railroad  Company  is  just  as 
much  entitled  to  the  free  and  uninterrupted  enjoyment  of  its  track  at  this 
particular  place,  as  at  any  other  along  the  entire  line  of  its  road.  It 
would  be  cruel  and  wicked  to  expose  the  men,  women,  and  children  of  that 
neighborhood  to  the  dangera  of  trespassing  upon  this  railroad  track,  upon 
the  groundless  supposition  that  they  had  acquired  a  right  of  way  or  a 
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right  80  to  use  the  track,  by  the  sufiEerance  of  the  defendant ;  and  it  would 
be  unjust  and  positively  dishonest  to  hold  the  company  responsible  for 
injury  to  persons  who  knowingly  trespass  upon  the  track,  and  take  the 
risk  and  consequences  upon  themselyes. 

"  This  collision  happened  within  the  limits  of  the  city  of  Harrisburg, 
near  the  Lochiel  Iron  Works.  On  the  part  of  the  plaintiffs,  it  is  alleged 
that  the  defendant's  train  was  running  at  the  rate  of  about  twenty-five 
miles ;  that  it  was  an  unusual  rate  of  speed,  reckless,  and  dangerous  to  the 
lives  of  citizens  living  in  this  part  of  the  city.  The  defendant  answers, 
and  attempts  to  prove,  that  the  train  was  running  at  its  usual  rate  of 
speed,  was  on  a  good  track,  with  the  best  brake  in  use,  and  was  in  perfect 
order,  and  everything  done  that  could  be  done  to  save  the  life  of  the  boy. 
Here  there  is  a  discrepancy  in  the  testimony  as  to  the  distance  the  boy 
was  from  the  engine  and  the  place  where  he  first  stepped  on  the  track  — 
whether  at  the  crossing^  or  further  up^  opposite  the  mill.  How  this  was  is 
for  you.  Was  the  train  running  at  a  safe  and  prudent  rate  of  speed  f 
Was  everything  done  that  could  be  done  by  defendant's  agents  under  the 
circumstances  ?  Or  was  the  rate  at  which  the  train  was  approaching  and 
running,  dangerous  and  reckless  ?  We  think,  and  perhaps  you  will  have 
no  difficulty  in  concluding,  that  when  the  boy  was  seen  upon  the  track, 
everything  possible  was  done  to  save  him.  Then  you  have  to  determine 
whether  there  was  negligence  or  want  of  ordinary  care  in  running  the 
train,  taking  into  consideration  the  fact,  that  it  w^  along  a  part  of  the 
road  within  the  city  limits,  which  was,  to  some  extent  at  least,  occupied 
by  manufactories  and  dwelling-houses ;  the  curve  around  which  the  train 
came,  and  the  distance  of  the  place  where  the  accident  occurred  from  the 
curve.  And  in  this  connection  I  call  your  attention  to  the  fact,  that  the 
engineer  swears  that  he  whistled  before  reaching  the  curve,  and  let  off 
steam,  in  which  he  is  corroborated  by  the  fireman  on  the  same  train. 

"  We  instruct  you,  that  the  locus  in  quo  —  the  place  where  the  boy  was 
killed  —  was  not  within  the  provisions  of  the  ordinance  of  the  city  of 
Harrisburg,  limiting  the  running  of  trains  within  the  city  limits  to  seven 

miles  an  hour This  ordinance  was  passed  in  1862.    The  city  limits 

were  extended  by  the  Act  of  1866,  but  this  act  did  not  extend  the  city 
ordinances  over  the  new  territory  taken  in.  The  Lochiel  Iron  Works 
were  not  within  the  city  limits  when  the  said  ordinance  was  passed.  It  is 
then  contended,  that  the  Act  of  1869  did  extend  the  city  ordinance  over 
this  place  ;  but  we  say  to  you,  that  it  had  not  this  effect,  and  that  act 
was  unconstitutional  and  void,  as  we  shall  thereafter  say  more  fully  in 
answer  to  a  point  submitted  by  the  defendant.  You  must  therefore,  in 
your  investigation,  consider  the  evidence  as  if  no  such  ordinance  existed. 
The  ordinance  referred  to  is  withdrawn  from  your  consideration. 

^^  Greater  danger  demands  higher  vigilance,  and  when  it  is  said  that 
negligence  is  the  ^.bsence  of  ordinary  care,  it  must  be  understood  that 
ordinary  care  depends  very  much  upon  the  circumstances  of  each  par- 
ticular case.  Certainly,  what  might  be  ordinary  care  in  running  a  train 
in  an  uninhabited  country,  might  be  gross  negligence  in  running  the  same 
train,  in  the  same' way  and  at  the  same  speed,  through  the  streets  of  a 
town  or  city.  If  you  find  that  the  defendant's  train  was  running  at  the 
usual  rate  of  speed,  and  not  at  a  reckless  and  dangerous  rate,  but  with 
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E roper  care  and  caution,  upon  a  good  track,  with  the  best  brake  then 
nown,  and  with  a  due  regard  —  and  by  this  I  mean,  with  that  regard 
that  a  prudent  man  would  have  —  for  the  protection  of  human  life  under 
the  circumstances  of  this  case,  then,  we  say  to  you,  that  the  plaintiffs  can- 
not recover,  and  your  verdict  should  be  for  the  defendants. 

"  But  should  you  find  that  the  defendant  was  guilty  of  negligence  in 
the  running  of  this  train,  you  have  another  question  to  determine,  — that 
of  contributory  negligence.  Were  the  plaintiffs  guilty  or  chargeable 
with  contributory  negligence  in  permitting  their  son,  a  boy  of  eight  or 
nine  years  of  age,  —  the  evidence  shows  that  he  was  about  eight  years 
and  six  months  old  when  killed,  —  to  go  out  in  this  neighborhood  without 
a  protector,  or  in  sending  him  on  an  errand  which  required  him  to  cross 
the  railroad  track  of  defendant,  without  having  a  care-taker  with  him  ? 
The  evidence  is  that  he  was  a  healthy,  intelligent  boy.  Was  this  such  a 
dangerous  place,  that  it  was  unsafe  for  a  boy  of  this  character  to  be  absent 
from  the  reach  of  his  parents  or  some  care-taker?  Are  the  parents 
chargeable  with  negligence  in  regard  to  their  son,  because  the  mother  sent 
him  upon  this  errand  ?  You  will  observe  that  there  is  no  evidence  that 
she  directed  him  to  go  up  to  his  aunt's  by  the  short  cut  upon  the  rail- 
road track.  It  is  very  clear,  he  could  have  gone  to  his  aunt's  without 
going  upon  this  track,  except  to  cross  it. 

"  BlU  further^  was  this  boy  guilty  of  negligence  in  walking  up  along 
the  track  of  this  road^  or  was  he  without  that  judgment  and  discretion  hy 
reason  of  his  tender  years^  which  would  charge  one  of  more  mature  years 
with  negligence  ?  This  child  is  to  be  held  responsible  for  that  degree  of 
negligence  only  which  would  be  attributable  to  one  of  its  years. 

"  This  question  of  contributory  negligence,  as  indeed  frequently  ques- 
tions of  negligence  are,  is  a  mixed  question  of  law  and  fact,  and  is  to 
be  decided  by  the  court  when  the  facts  are  undisputed  or  conclusively 
proved  ;  but  not  to  be  withdrawn  from  the  jury  when  the  facts  are  dis- 
puted or  the  evidence  conflicting.  The  rule  of  law  in  regard  to  an  adult 
differs  from  that  of  an  infant^  or  one  of  more  tender  years.  The  degree 
of  discretion  in  the  case  of  an  infant  depends  on  his  age  and  knowledge. 
Of  a  child  of  three  years  of  age,  less  caution  would  be  required  than  of 
one  of  seven,  and  a  child  of  seven  less  than  one  of  still  an  older  age. 
The  caution  required  is  according  to  the  maturity  and  capacity  of  the 
child^  and  this  is  to  be  determined  in  each  case  by  the  circumstances  of 
that  case.  Did  this  boy  exercise  that  ordinary  care  that  is  required  of 
one  of  his  age  ?  Was  he  crossing  the  railroad  track  at  the  usual  crossing 
and  cart-road^  or  was  he  walking  up  along  the  track  —  on  the  track  where 
a  large  number  of  trains  were  running  daily ^  passing  each  other  at  times^ 
going  east  and  west  f  For  we  say  to  you^  that  if  this  boy  was  walking 
on  the  track  of  this  road^  taking  it  as  a  short  cut  to  his  aunt^s^  he  was 
where  he  had  no  right  to  be ;  and  it  matters  not  that  many  others  had 
done  the  same;  this  did  not  justify  this  boy,  nor  could  it  justify  the 
father  and  mother  in  using  this  track  as  a  foot-way  ;  and  if  the  boy  in  so 
doing  had  sufficient  judgment  and  discretion  to  know  the  danger  he  was 
running^  and  did  not  exercise  the  ordinary  care  that  one  of  his  age  and 
maturity  should^  he  was  guilty  of  such  negligence^  concurring  to  an  ae- 
cidentj  as  would  prevent  him  from  recovering  against  the  company^  be- 
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cause  he  was  a  wrong-doer  —  a  trespasser — and  did  not  guard  against 
the  injuiy  as  he  might  have  done.  And  if  he  could  not  recover,  under  the 
same  conditions,  if  the  accident  resulted  in  his  death,  the  plaintiffs  can- 
not recover  ;  for  his  negligence  —  the  negligence  of  the  son,  the  servant, 
the  agent  —  is  imputable  to  the  plaintiffs  themselves,  when  they  ask  to 
recover  damages  for  an  injury  to  their  son,  which  was  occasioned  by  an 
accident  to  which  his  own  negligence  contributed. 

*'  If  the  boy  was  eld  enough  to  go  to  school  in  the  neighborhood,  to  be 
sent  an  errand  requiring  him  to  cross  the  railroad  track,  had  he  sufficient 
judgment  and  discretion  to  know  the  danger  of  walking  upon  this  rail- 
road track?  If  he  had.  this  judgment  and  discretion,  did  he  exercise 
that  ordinary  care  that  the  law  exacts  of  him  ?  Did  he  know  that  he 
incurred  the  risk  of  trains  passing  over  this  track  he  was  walking  upon  ? 
These  questions  are  for  you ;  as  you  find  the  facts,  the  law  determines 
the  rights  of  the  parties.  If  the  boy  had  this  judgment  and  discretion, 
and  did  not  exercise  it,  he  was  guilty  of  such  negligence  and  want  of  or- 
dinary^care  in  going  upon  and  along  defendant's  railroad  track,  as  would 
prevent  the  plaintiffs  from  recovering  in  this  action 

^^  Was  the  defendant  guilty  of  negligence  in  running  its  train  that 
caused  the  death  of  Edmund  Lewis  ?  If  it  was  not,  your  verdict  should 
be  for  the  defendant ;  if  it  was,  were  the  plaintiffs  guilty  of  contributory 
negligence  in  permitting  the  boy  to  be  out  without  a  protector,  or  in 
sending  him  an  errand  which  required  him  to  cross  the  railroad  track  ? 
And  here  I  may  say  to  you  that  I  recollect  no  evidence  to  justify  you  in 
finding  plaintiffs  guilty  of  contributory  negligence,  except  in  permitting 
him  to  be  out  without  a  protector,  and  in  sending  him  to  his  aunt's,  which 
required  him  to  cross  the  railroad  track  ;  and  this  you  will  consider  in 
connection  with  his  age  and  maturity,  and  the  dangerous  locality,  as  we 
have  already  instructed  you.  Or,  had  the  boy  sufficient  judgment  and 
discretion  to  know  the  risk  he  was  running,  and  did  not  use  the  or- 
dinary care  the  law  requires  of  one  of  his  age  and  maturity,  to  avoid  the 
danger  he  was  exposed  to  under  all  the  circumstances  of  this  case  ?  If 
you  find  that  there  was  negligence  in  the  boy,  under  our  instructions,  then 
the  plaintiffs  cannot  recover." 

The  verdict  was  for  the  plaintiffs  for  $1,000. 

The  defendant  took  a  writ  of  error. 

The  sixth  assignment  of  error  was,  that  the  court  erred  in  submit- 
ting the  case  to  the  jury  after  answering  defendant's  sixth  point  in  the 
affirmative. 

The  ninth  assignment  of  error  was  that  "  the  court  erred  in  submitting 
the  case  of  the  plaintiffs,  both  in  the  general  charge  and  answers  to  the 
points,  as  if  the  action  was  brought  by  the  boy  instead  of  by  the 
plaintiffs." 

The  other  assignments  were  the  answers  to  the  defendant's  points  and 
the  parts  of  the  charge  in  italics. 

i.  W.  Hall  ^  F.  Jordan^  for  the  plaintiff  in  error.  The  child  was 
where  he  had  no  right  to  be ;  the  defendant  had  the  right  to  presume  that 
even  children  of  tender  age  would  not  be  on  its  track  ;  they  could  not 
be  there  without  fault  of  their  parents  or  guardians.  Railroad  Co,  v. 
Hummel^  8  Wright,  376.     Though  a  child  of  tender  years  may  recover 

VOL.  in.  82 
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for  an  injury,  partly  caused  by  his  own  imprudent  act,  a  parent  cannot. 
Glassei/  v.  Railroad  Co.  7  P.  F.  Smith,  173. 

As  to  the  9th  assignment  of  error,  they  cited  Railroad  Co.  v.  Spearen, 
11  Wright,  300.  Railroad  companies  must  keep  the  time  announced  iD 
their  schedules.  Wharton  on  Negligence,  §  662 ;  Denton  \.  Gr.  W.  Rail- 
way,  5  E.  &  B.  860  ;  Gordon  v.  M.  ^  L.  Railroad  Co.  52  N.  H.  o96. 
No  conceivable  rate  of  speed  is  per  %e  evidence  of  neglect.  Shearman  k 
Redf .  on  Negligence,  535,  sec.  478 ;  Wild  v.  Hudson  River  Railroad  Co. 
29  New  York,  315. 

0.  F.  Johnson  ^  H.  Alricks,  for  defendant  in  error.  Whether  per- 
mitting the  child  to  go  along  the  railroad  was  negligence,  was  for  the  jury. 
Catawisaa  Railroad  Co.  v.  Armstrong,  2  P.  F.  Smith,  282  ;  Shinhold  v. 
N.  Beach  ^  M.  Railroad,  40  Calif.  447  ;  Drew  v.  Sixth  Aventie  Railroad 
Co.  26  N.  Y.  49 ;  Loveit  v.  Salem  Sr  S.  Danver%  Railroad,  9  Allen,  563 ; 
Pennsylvania  Railroad  v.  Kelly,  7  Casey,  372 ;  Philadelphia  ^  Reading 
Railroad  Co.  v.  Long,  25  P.  F.  Smith,  257.  Whether  ordinary  and  reason- 
able care  was  used  was  for  the  jury.  Pennsylvania  Railroad  Co.  v.  Acktr- 
man,  24  P.  F.  Smith,  265.  More  care  is  to  be  exercised  by  engineers 
towards  the  young,  the  aged,  and  infirm,  than  towards  those  of  mature 
years  and  active  bodily  powers.  38  N.  Y.  445 ;  Baltimore  ^  Ohio  R^U- 
road  Co.  v.  Fryer,  30  Maryland,  47 ;  0' Flaherty  v.  Union  Railway  Co. 
45  Missouri,  70.  To  constitute  negligence  of  parents,  there  must  be  such 
omission  as  persons  of  ordinary  prudence  exercise  towards  their  chil- 
dren. Beers  v.  Housatonic  Railroad  Co.  19  Conn.  566.  Negligence  and 
contributory  negligence  are  for  the  jury,  and  to  be  determined  by  the  cir- 
cumstances of  each  case.  Robinson  v.  Cone,  22  Vermont,  225 ;  Pendrill 
V.  Second  Avenue  Railroad,  43  Howard,  409 ;  Johnson  v.  Bruner,  11 
P.  F.  Smith,  58.  The  father  being  employed  in  the  Lochiel  Mills,  and 
thus  having  the  right  to  use  the  crossing  there,  the  child  had  the  same 
right.  Pittsburg,  F.  W.  ^  C.  Railroad  Co.  v.  Bumstead,  48  111.  221 ; 
Reeves  v.  Del.  ^  Lacka.  Railroad  Co.  6  Casey,  461 ;  Wild  v.  Hudson 
River  Railroad  Co.  33  Barbour,  504.  If  the  train  was  going  too  fast,  the 
parting  of  the  brake  chain  was  no  excuse.  West  Chester  ^  Philadelphia 
Railroad  Co.  v.  McElwee,  17  P.  F.  Smith,  312 ;  Aaron  v.  Second  Avenue 
Railroad  Co.  2  Daly,  127.  Railroad  companies  running  their  trains 
through  cities  or  populous  places  are  held  to  a  degree  of  care  commen- 
surate with  the  danger  thus  involved.  T.,  W.  ^  W.  Railroad  Co.  v. 
Harmon,  47  111.  298  ;  Johnson  v.  Hudson  River  Railroad  Co.  6  Duer, 
633 ;  Daley  v.  Norwich  ^  Worcester  Railroad  Co.  25  Conn.  595. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court.  May  24, 
1875. 

This  case  was  submitted  to  the  jury  correctly  and  fairly.  In  the  first 
place,  the  judge  withdrew  from  the  jury  all  the  evidence  that  the  public 
were  accustomed  to  use  the  track  at  or  in  the  neighborhood  of  the  place 
of  the  accident  as  a  passage  way  by  sufferance  of  the  railroad  company ; 
saying  also  that  the  company  *^  is  just  as  much  entitled  to  the  free  and 
uninterrupted  enjoyment  of  its  track  at  this  particular  place  as  at  any 
other  along  the  entire  line  of  the  road."  He  also  informed  the  jury, 
^^  that  if  this  boy  was  walking  on  the  track  of  this  road,  taking  it  as  8 
short  cut  to  his  aunt's,  he  was  where  he  had  no  right  to  be ;  and  it  mat- 
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ters  not  thafc  many  others  had  done  the  same ;  this  did  not  justify  this 
boy,  nor  could  it  justify  the  father  and  mother,  in  using  the  track  as  a 
footway." 

He  then  fairly  left  the  great  question  of  the  cause  to  the  jury  in  fitting 
terms ;  that  is,  whether  the  train  was  ^*  running  at  a  safe  and  prudent 
rate  of  speed ; "  or  (said  he)  "  was  the  rate  at  which  the  train  was  ap- 
proaching and  running  dangerous  and  reckless  ?  "  Again,  ^'  If  you  find 
that  defendant's  train  was  running  at  the  usual  rate  of  speed  and  not  at 
a  reckless  and  dangerous  rate,  but  with  proper  care  and  caution,  upon  a 
good  track,  with  the  best  brake  then  known,  and  with  a  due  regard  —  and 
by  this  I  mean  with  that  regard  that  a  prudent  man  would  have  —  for 
the  protection  of  human  life,  under  the  circumstances  of  the  case,  then  we 
say  to  you  that  the  plaintiffs  cannot  recover,  and  your  verdict  should  be 
for  the  defendants."  Surely  this  was  not  exacting  an  unjust  or  illegal 
degree  of  care  and  caution  of  the  company  entering  within  the  outer 
Umits  of  the  city  of  Harrisburg,  where  the  accident  happened.  It  took 
place  at  the  Lochiel  Iron  Works,  situated  immediately  alongside  of  the 
track,  where  numerous  hands  were  constantly  passing  and  repassing,  and 
in  the  vicinity  of  the  rows  of  houses  occupied  by  the  hands  employed  in 
these  large  works,  and  in  a  neighborhood  where  many  persons  were  likely 
to  be.  According  to  the  plaintiff's  evidence,  the  rate  of  speed  of  the 
train,  while  approaching  and  entering  within  these  limits,  was  from  twenty 
tb  twenty-five  miles  an  hour.  The  engineer  himself  testified  to  eighteen 
miles,  and  it  was  shown  that  before  the  coroner's  jury  he  had  testified  that 
the  speed  was  from  twenty  to  twenty-five  miles  an  hour.  There  was 
therefore  evidence  which  justified  the  instructions,  and  this  distinguishes 
the  case  at  once  from  that  of  the  Railroad  Company  v.  Hummel^  8 
Wright,  375,  in  which  Justice  Strong  says  the  cars  were  moving  slowly 
by  their  own  gravity,  yet  so  perfectly  under  the  control  of  the  engineer 
that  they  could  be  immediately  stopped.  The  question  presented  in  this 
case  is,  therefore,  whether  a  railroad  company  may  enter  into  the  out- 
skirts of  a  populous  city  at  a  high  and  dangerous  rate  of  speed,  even 
though  it  be  upon  its  own  track  where  the  people  have  no  right  to  be. 
He  would  be  without  much  feeling  for  his  kind,  and  wedded  to  technical 
rights  to  an  unwarranted  extent,  who  could  affirm  this  proposition ;  and 
thus  leave  a  people  unprotected  by  law,  and  subject  to  whatever  danger 
any  motive  of  interest  or  otherwise  might  lead  to  in  the  use  of  a  high 
and  dangerous  rate  of  speed.  The  Railroad  Company  v.  Hummel^  supra^ 
asserts  the  rights  of  a  railroad  company  upon  its  own  track,  as  thoroughly 
as  any  case  to  be  found  in  the  books,  and  even  there  it  is  said,  "  ordinary 
care  they  must  be  held  to."  Is  it  common  prudence  or  ordinary  care  to 
run  into  the  outskirts  of  a  city  at  a  rate  of  speed  so  high  and  reckless 
that  persons  happening  on  the  track  are  liable  at  any  moment  to  be  over- 
taken and  crushed  to  death  by  the  ponderous  wheels  of  the  swiftly-mov- 
ing engine  ?  Conceding  that  these  people  are  trespassers,  yet  must  we 
have  no  regard  to  the  habits,  character,  condition,  and  circumstances  of  a 
people  living  in  a  city  and  immediately  on  the  line  of  a  railroad  ?  Clearly 
to  disregard  them  would  be  contrary  to  our  sense  of  humanity,  and  to  that 
common  judgment  of  mankind  expressed  in  the  maxim,  '^  Sic  utere  tuo^ 
tU  cUienum  non  IcedaSy'^  and  that  rule  of  right  doing  which  requires  men 
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to  do  unto  othera  as  they  would  have  them  to  do  unto  themselves.    Bat 
beyond  this  there  is  also  that  supervising  authority  of  the  state,  which, 
by  its  police  powers,  is  enabled  to  regulate  even  positive  rights,  when  it.is 
necessary  for  the  safety,  protection,  and  welfare  of  the  people.     Hence  it 
has  been  held  that  the  speed  of  trains  through  towns  and  cities  may  be 
regulated  by  municipal  ordinances.     But  the  absence  of  any  such  positive 
regulation  does  not  leave  the  way  open  to  a  railroad  company  to  run  its 
trains  into  a  populous  town  at  a  dangerous  and  reckless  rate  of  speed 
Are  the  circumstances  of  the  case  not  to  be  heeded,  and  are  the  people, 
regardless  of  the  probability  of  the  loss  of  life,  to  be  run  down  and  crushed 
to  death  merely  because  they  happen  to  be  trespassers  ?     Does  no  duty 
rest  upon  a  railroad  company,  because  it  is  running  upon  its  own  track, 
unfenced  and  unguarded  ?    Surely  we  must  not  disregard  the  habits,  char- 
acter, and  condition  of  a  people,  accustomed  to  run  thoughtlessly  and  un- 
heedingly  into  danger.     We  must  take  into  account  the  feebleness  of  age 
and  helpless  infancy,  the  infirmity  of  mind  and  body  of  many  living  on  a 
railroad  track,  their  want  of  reflection  and  unthinking  heedlessness,  their 
want  of  apprehension  of  danger,  and  entire  absence  of  injury  they  sup- 
pose they  do  to  the  hard,  rough  track  of  a  railroad ;  the  many  motives 
they  have  to  do  an  act  which,  though  a  trespass,  is  seemingly  to  them  no 
cause  of  complaint.    Surely  the  courts  have  not  lost  their  power  to  declare 
what  is  ordinary  prudence  and  care  in  the  use  of  its  track  by  a  railroad 
company  merely  because  the  track  is  its  own,  and  no  one  may  rightfiJly 
trespass  there.     The  circumstances  which  qualify  this  right  must  be  taken 
into  account  and  submitted  to  a  jury  under  proper  instructions.     It  is  said 
this  is  to  subject  the  company  to  the  influence  of  prejudice,  and  that  juries 
are  always  unfavorable.     The  causes  of  this  prejudice  it  is  not  proper  to 
discuss,  but  the  common  sense  of  mankind  is  not  often  very  far  wrong. 
Not  to  submit  circumstances  to  a  jury  upon  the  evidence,  and  under  the 
controlling  power  of  a  court,  is  simply  to  set  aside  the  trial  by  jury. 
Whether  the  population  is  dense  or  sparse  at  the  loctts  in  quo^  what  is  the 
likelihood  of  danger,  and  what  the  rate  of  speed  compatible  with  the  pub- 
lic safety  under  the  circumstances,  are  facts  which  necessarily  find  their 
way  into  the  jury  box.    When  it  is  thus  determined  that  the  rate  of  speed 
is  incompatible  with  public  safety,  under  the  circumstances  of  the  pla<;e, 
the  rights  of  the  company,  even  upon  its  own  track,  are  qualified  by  the 
great  law  of  the  public  good.     Life  is  too  sacred  to  become  the  sport  of 
chance,  or  the  sacrifice  of  heedless  will.     "  SaliLS popvli  est  9uprema  lex'' 
"  Necessitas  vincit  legem  et  quod  cogit^  defendiV^ 

We  hold,  therefore,  there  was  no  error  in  the  instruction  of  the  court 
in  this  respect.  This  being  the  case,  there  cannot  be  any  serious  objec- 
tion to  the  charge  upon  the  other  questions  in  the  cause  as  to  contributory 
negligence  either  on  the  part  of  the  boy  or  his  parents.  Referring  to  the 
unlawful  act  of  the  boy  in  being  upon  the  track,  the  judge  said:  "And 
if  the  boy  in  so  doing  had  sufficient  judgment  and  discretion  to  know  the 
danger  he  was  running,  and  did  not  exercise  the  ordinary  care  that  one 
of  his  age  and  maturity  should,  he  was  guilty  of  such  negligence,  concur- 
ring to  an  accident,  as  would  prevent  him  from  recovering  against  the 
company  because  he  was  a  wrong-doer — a  trespasser — and  did  not  guard 
against  the  injury  as  he  might  have  done.     And  if  he  could  not  recover, 
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under  the  same  conditions,  if  the  accident  resulted  in  his  death,  the  plain- 
tiffs cannot  recover ;  for  his  negligence  —  the  negligence  of  the  son,  ser- 
vant, the  agent — is  imputable  to  the  plaintiffs  themselves,  when  they  ask 
to  recover  damages  for  an  injury  to  their  son,  which  was  occasioned  by 
an  accident  to  which  his  own  negligence  contributed."  As  to  the  negli- 
gence of  the  mother  herself,  the  court  affirmed  the  fourth  point  of  the  de- 
fendants, leaving  the  facts  to  the  jury,  and  this  fully  covered  the  ground 
in  connection  with  the  answers  to  the  third  and  fifth  points  of  defendants. 
Finding  no  error,  the  judgment  is  Affirmed. 


BAILOB  AND  BAILEE.  —  DUTY  OF   BAILOR.  —  DILIGENOB  OP  BAILOR.  — 

BANK. — SPECIAL  DEPOSIT,  ETC. 

FIRST  NATIONAL  BANK  OF  CARLISLE  r.  GRAHAM. 

1.  Collateral  facto  incapable  of  affording  reasonable  presumption  as  to  the  principal  matter 
in  dispute,  are  inadmissible  as  evidence,  as  tending  to  draw  the  minds  of  the  jury  from 
the  issue  and  to  prejudice  and  mislead  them. 

2.  'Where  a  bailment  is  for  the  sole  benefit  of  the  bailor,  the  bailee  is  answerable  only  for 
gross  neglect;  when  solely  for  the  benefit  of  the  bailee,  he  is  responsible  for  slight  neg- 
^t;  when  reciprocally  beneficial  to  both,  the  bailee  is  responsible  for  ordinary  neg- 
lect. 

3.  A  bailee  keeping  the  property  of  the  bailor  with  the  ordinary  care  with  which  he 
keeps  his  own,  does  not  fulfil  his  duty  if  the  contract  requires  strict  diligence  and  ex- 
traordinary care. 

4.  Where  the  benefits  are  reciprocal,  the  bailee  is  liable  for  neglect  of  ordinary  care,  al- 
though he  has  been  careless  and  reckless  in  the  mant^ement  of  his  own  goods  as  well 
as  those  of  the  bailor. 

5.  That  the  bailee  has  dealt  with  his  own  goods  and  the  bailor's  in  the  same  way  is 
evidence  in  adjusting  the  standard  of  duty  and  deciding  the  question  of  performance, 
and  as  a  test  fk  the  bailee's  good  faith,  it  would  raise  a  presumption  of  adequate  dil- 
igence. 

6.  The  measure  of  the  bailee's  responsibility  is  to  be  determined  in  each  case  by  a  com- 
parison with  the  conduct  of  classes  of  men,  not  of  individuals. 

7.  The  mere  voluntary  act  of  the  cashier  of  a  bank  in  receiving  securities  for  safe  keep- 
ing will  not  render  the  bank  liable  for  their  loss  ;  but  if  the  deposit  be  known  to  the 
directors  and  acquiesced  in,  the  bank  will  be  liable. 

May  26,  1875.  Before  Agnew,  C.  J.,  Sharswood,  Mercur,  Gordon, 
PaxBon  and  Woodward,  JJ. 

Error  to  the  court  of  common  pleas  of  Cumberland  County  of  Mav 
term,  1876,  No.  72. 

This  was  an  action  of  assumpsit,  brought  October  13th,  1873,  by  Fannie 
L.  Graham  against  the  First  National  Bank  of  Carlisle,  to  recover  the 
value  of  four  United  States  5-20  bonds  of  $1,000  each,  which  had  been 
left  by  her  with  the  bank  for  safe-keeping,  and  for  which  there  was  given 
to  her  a  receipt  as  follows :  — 

"  Carlisle,  Pa.,  October  22,  1868. 

*'  Miss  F.  L.  Graham  has  left  in  this  bank,  for  safe-keeping,  four  thou- 
sand dollars  in  U.  S.  5-20  bonds  of  1867,  to  be  returned  on  the  return  of 
this  receipt.  "  Charles  H.  Hepburn,  Cashier.'' 
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When  the  plaintiff  demanded  the  bonds,  they  were  not  delivered  to  her, 
the  officers  of  the  bank  infoiming  her  that  they  had  been  stolen,  August 
5th,  1871,  from  the  vault  of  the  bank,  with  other  valuables.  The  plaintiff, 
alleging  that  the  bonds  had  been  lost  through  the  negligence  of  the  de- 
fendant, brought  this  suit. 

The  case  was  tried  January  16th,  1874,  before  Junkin,  P.  J. 

The  plaintiff  testified  that  she  deposited  the  bonds  with  the  bank  for 
safe-keeping ;  she  had  also  similarly  deposited  bonds  on  an  association  in 
Monmouth,  Illinois.  About  three  or  four  weeks  after  the  robbery,  she 
learned  from  a  brother  residing  in  Monmouth  that  the  association  there 
had  been  notified  that  the  bonds  had  been  stolen ;  she  went  to  the  bank 
to  inquire,  and  was  informed  by  C.  H.  Hepburn,  the  cashier,  that  the 
Monmouth  bonds  had  been  recovered.  She  then  asked  about  her  United 
States  bonds,  and  he  told  her  they  had  been  stolen',  "  but  I  should  say 
nothing  about  them,  and  keep  quiet  —  that  it  was-  their  loss  and  not 
mine.  Soon  afterwards,  not  feeling  satisfied,  I  went  to  the  judge  (S. 
Hepburn,  Sr.,  who  was  the  president)  ;  I  think  Charles  said  to  keep  quiet 
and  in  that  way  they  might  discover  who  took  them ;  when  I  saw  the 
judge  he  assured  me  that  I  should  not  lose  a  cent ;  that  they  could  afford 
to  lose  it  and  I  could  not,  and  said  that  I  should  not  say  anything  about 
it ;  I  saw  him  a  number  of  times  after  that,  and  he  always  assured  me  I 
should  not  lose  it,  but  still  gave  me  no  security  ;  they,  Charles  and  the 
judge,  told  me  to  come  on  and  draw  my  interest.'*  She  first  knew  of  the 
loss  in  September,  1871.  They  continued  to  credit  her  account  with  the 
interest  on  the  bonds,  the  same  as  before  the  loss ;  the  last  credit  was 
Julv  12th,  1873. 

Plaintiff  gave  evidence  that  on  August  5th,  1871,  S.  Hepburn,  Sr.,  S. 
Hepburn,  Jr.,  J.  G.  Orr,  C.  H.  Hepburn,  and  H.  Hepburn,  were  direc- 
tors. S.  Hepburn,  Sr.,  was  president,  C.  H.  Hepburn  was  cashier,  and 
J.  G.  Orr  was  teller.  The  stockholders  were  the  same  as  the  directors ; 
S.  Hepburn,  Sr.,  owned  460  shares  of  the  stock,  each  of  the  others  owned 
10  shares. 

It  was  admitted  that  United  States  government  bonds  were  received 
by  the  bank  for  safe-keeping,  with  the  knowledge  ofi;he  president,  cashier, 
and  teller,  and  received  without  compensation ;  that  the  bank  collected 
the  coupons  without  compensation ;  that  they  were  received  by  the  cashier, 
and  that  the  coupons  were  sometimes  paid  to  the  owner  in  cash,  and 
sometimes  deposited  to  his  credit ;  that  coupons  were  sent  by  the  bank  to 
Philadelphia  for  collection,  and  were  collected  in  the  name  of  the  bank, 
and  then  the  bank  either  paid  the  owner  the  cash  or  credited  his  account ; 
that  these  collections  were  made  at  the  request  of  the  owners  of  the 
bonds.  There  was  no  meeting  of  the  directors  for  discount  purposes 
from  8th  February,  1870,  until  1st  October,  1873,  when  the  board  met  and 
resolved  to  close  the  bank. 

John  G.  Orr,  teller,  testified  for  defendants :  "  The  bonds  lost  were 
kept  in  the  safe  inside  the  vault  on  an  upper  shelf,  in  the  safe  inside  the 
interior  iron  drawer,  and  money  was  kept  in  the  department  below  the 
bonds,  and  these  bonds  were  kept  just  as  we  kept  the  other  money  and 
valuables  of  the  bank  ;  the  first  I  knew  of  the  disappearance  of  the  bonds 
was  on  the  afternoon  of  5th  August,  1871 ;  a  short  time  before  three  o'  clock 
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I  went  down  to  the  court-house  to  the  election,  and  after  being  there  half 
an  hour,  some  one  came  in  and  told  me  that  I  was  wanted  up  at  the  First 
National  Bank ;  I  went  up  and  found  Charles  Hepburn,  the  cashier,  and 
Judge  Hepburn,  the  president,  there,  and  the  cashier  informed  me  that 
nearly  all  the  money  of  the  bank  had  been  taken,  and  asked  me  if  I  knew 
anything  about  it ;  I  said  I  did  not,  and  then  I  went  into  the  vault  and 
found  that  nearly  all  the  money  that  was  in  the  safe  was  gone,  except  a 
few  packages  of  $1  and  $2  notes ;  ....  I  asked  the  cashier  if  he  had 
looked  to  see  whether  the  bonds  were  there ;  he  said  not,  and  I  then 
went  into  the  vault  and  looked  and  found  that  the  package  of  bonds  and 
some  other  papers  were  gone;  we  then  examined  and  found  a  large 
pocket-book  was  also  gone ;  in  this  pocket-book  were  the  bonds  of  the 
president,  cashier,  and  teller,  and  some  other  papers  ;  there  was  no  money 
in  that Judge  Hepburn  said  it  would  be  better  not  to  say  any- 
thing about  it ;  it  might  cause  a  run  on  the  bank."  .... 

C.  H.  Hepburn,  the  cashier,  testified  that  the  bonds  were  left  in  the  orig- 
inal envelope  in  which  they' came  from  Washington  ;  they  were  tied  up  in 
a  bundle  with  other  securities  left  for  safe-keeping  by  other  persons ;  the 
bundle  was  in  a  safe  above  the  place  were  they  kept  their  money,  all 
within  an  iron  door  within  the  safe ;  the  safe  was  a  Lilly  burglar-proof 
safe  with  combination  lock;  the  inside  door  had  a  combination  lock. 
Witness  then  described  the  circumstances  of  the  discovery  of  the  loss 
somewhat  more  at  large  than  Orr,  but  corresponding  in  the  main  with  his 
statement.  The  amount  of  money  taken  was  about  $3,500.  The  Mon- 
mouth bonds  and  some  other  papers  were  recovered.  Letters  were  written 
to  the  assistant  United  States  treasurer  at  New  York,  about  the  robbery, 
on  August  9th,  and  about  the  same  time  to  the  treasury  department  at 
Washington.  Witness  informed  the  plaintifiE  of  the  loss  eight  or  ten  days 
after  it  occurred  ;  told  her  to  feel  perfectly  easy  about  it  and  keep  it  quiet, 
so  that  they  might  be  able  to  trace  the  bonds ;  that  he  and  the  president 
had  talked  the  matter  over,  and  they  would  individually  pay  every  cent 
of  them ;  that  they  would  pay  her  interest  as  theretofore ;  this  was  repeat- 
edly said  to  her  by  him  afterwards.  Witness  testified  further  as  to  the 
situation  of  their  safe,  &c.,  and  generally  as  to  circumstances  tending  to 
show  the  care  exercised  in  custody  of  the  bonds. 

Defendants  gave  evidence  that  the  papers  which  were  restored  ^had 
been  found  on  the  5th  of  August,  1871,  about  twelve  o'clock  M.,  by  a 
man  quarrying  stone  near  the  railroad  at  Bridgeport,  eighteen  miles  from 
Carlisle. 

In  rebuttal,  the  plaintiff  gave  evidence  from  other  witnesses  of  the  re- 
quest of  the  officers  of  the  bank  to  keep  the  robbery  secret,  and  that  at 
an  informal  meeting  of  the  president,  cashier,  and  teller,  they  being  also 
directors  of  the  bank,  it  was  determined  to  keep  the  matter  secret,  as  it 
might  be  injurious  to  the  bank. 

The  plaintiff  then  offered  to  prove  by  Mrs.  Trout,  that  she  had  a  de- 
posit of  government  bonds  in  this  same  bank  for  safe-keeping ;  that  she 
drew  the  interest  and  premium  on  her  bonds  regularly  until  the  bank 
closed ;  and  that,  although  living  just  opposite  the  bank,  she  never  knew 
or  heard  of  the  alleged  disappearance.  This  to  rebut  the  presumption 
that  there  never  was  any  robbery,  and  to  show  that  bonds  remained  in 
the  bank  till  its  close,  to  be  followed  by  proof  of  a  similar  character. 
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This  was  objected  to  by  the  defendant,  admitted  by  the  court,  and  a  bill 
of  exceptions  sealed. 

The  witness  testified :  ^^  I  had  bonds  in  this  bank,  and  received  a  re- 
ceipt for  them  and  drew  interest  up  to  July,  1873  ;  I  only  heard  of  the 
loss  after  the  suspension  ;  Charles  said  I  should  not  lose." 

F.  S.  Dinkle  testified,  under  the  same  exception,  that  he  had  bonds  de- 
posited with  the  defendant :  "  I  received  all  my  money  but  $100 ;  I  did 
not  hear  of  the  loss  of  the  bank  until  after  the  bank  had  closed." 

The  following  are  points  of  plaintiff  with  their  answers :  — 

1.  If  the  jury  believe  that  the  plaintiff  deposited  the  bonds  for  the  value 
of  which  this  suit  is  brought  with  the  defendant  for  safe-keeping,  and 
took  the  receipt  of  the  cashier  in  evidence,  for  the  same,  the  defendant 
was  bound  to  exercise  ordinary  care,  skill,  and  diligence,  to  keep  and  re- 
turn the  same  safely  ;  such  care  as  men  of  ordinary  prudence  exercise  in 
the  care  of  their  own  property ;  and  if  defendant  did  not  use  ordinary 
care  to  keep  plaintiff's  bonds  safely,  but  kept  the  same  n^ligently,  then 
it  is  liable  for  their  loss,  and  plaintiff  is  entitled  to  recover  their  value. 

Answer.  '^  First  point  affirmed,  and  for  the  meaning  gross  negligence, 
the  jury  is  referred  to  the  general  charge." 

3.  If  defendant  was  negligent,  and  did  not  exercise  ordinary  care,  skill, 
and  caution  to  keep  plaintiff's  bonds  safely,  then  it  is  liable  for  their 
value,  no  matter  how  negligent  it  may  have  been  in  takii^  care  of  its 
own  property. 

Answer.  *'  Affirmed ;  see  general  charge." 

7.  If  the  jury  believe  that  the  defendant  endeavored  studiously  to  con- 
ceal the  loss  of  plaintiff's  bonds ;  did  not  inform  her  of  their  loss,  although 
living  in  the  same  town,  for  some  weeks  afterwards,  and  then  enjoined 
silence  upon  her  by  stating  she  should  lose  nothing ;  that  it  would  be 
defendant's  loss,  not  plaintiff*s ;  and  made  no  attempt  to  discover  the  al- 
leged thief,  except  by  procuring  its  attorney  to  write  to  government  officers 
in  Washington  and  New  York,  and  did  not  telegraph  or  write  to  any 
bankers  or  brokers  in  Pennsylvania  ;  this  is  strong  evidence  of  negligence 
on  the  part  of  the  bank,  and  proper  to  be  taken  into  consideration  by  the 
jury  on  the  question  of  negligence. 

Answer.  "  This  point  is  affirmed.  We  have  fully  instructed  you  on 
this  branch  of  the  case  in  the  general  charge." 

The  following  are  points  of  the  defendant,  with  their  answers :  — 

2.  The  defendant  being  chartered  under  the  acts  of  Congress,  and  its 
objects,  powers,  and  duty  being  thereby  defined,  and  no  power  being 
thereby  given  authorizing  it  to  become  a  bailee  or  depositary  of  valuables, 
in  the  manner  alleged  by  plaintiff,  the  act  of  the  cashier  in  so  receiving 
such  valuables  would  not  make  the  bank  liable  to  the  plaintiff,  and  she 
cannot  recover. 

Answer.  "  We  have  already  told  you  that  the  bank  is  liable  only 
where  these  special  deposits  are  received  from  time  to  time,  with  the 
knowledge  of  its  directors.  If  they  were  so  received  in  this  ^iase,  the 
bank  is  liable,  if  gross  negligence  has  been  shown." 

4.  Even  if  the  bank  could  legally  become  a  bailee,  as  alleged  by  plain- 
tiff, the  proof  being  clear  that  no  compensation  was  paid  for  keeping  it, 
and  that  it  was  taken  and  kept  at  the  request  of  the  plaintiff  for  her 
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own  oonvenience,  the  plaintiff  cannot  recover,  unless  she  shows  that  the 
defendant  was  guilty  of  gross  negligence ;  and  the  test  of  good  faith 
and  want  of  gross  negligence  is :  "  Did  the  bank  keep  the  deposit  with 
the  same  care  and  security  as  it  did  its  own  property  ?  " 

Answer.  "  AflSrmed ;  except  that  the  deposit  must  be  kept  with  the 
same  care  that  an  ordinarily  prudent  man  would  keep  his  own  of  like 
kind  and  value." 

7.  If  the  plaintiff,  after  being  informed  of  the  loss  of  the  bonds,  ac- 
quiesced in  the  silence  of  the  officers  of  the  bank  as  to  the  loss,  and  con- 
curred therein,  she  is  guilty  of  concurrent  negligence  and  cannot  recover 
upon  the  ground  that  the  bank  did  not  give  notice  of  the  loss. 

Answer.  "  We  cannot  answer  as  requested.  Her  agreeing  to  keep 
silence  is  not  concurrent  negligence  in  the  sense  of  that  term.  The  effect 
of  inducing  her  to  keep  silence  cannot  affect  the  questions  on  which  the 
case  turns.  It  is  a  question  of  gross  negligence  of  the  part  of  the  bank, 
and  she  could  do  nothing,  by  her  agreement  to  maintain  silence,  which 
could  affect  the  question  of  gross  negligence." 

The  court  charged  :  — 

.  .  .  .  "  No  compensation  was  to  be  received  for  the  care  of  this  de- 
posit by  the  bank.  It  was  therefore  a  naked  bailment  without  reward, 
and  without  any  special  undertaking,  which,  in  the  civil  and  common  law, 
is  called  what  this  really  was,  depositum ;  the  bailee  will  be  answerable 
only  for  gro9s  negligence^  which  is  considered  equivalent  to  a  breach  of 
faith,  as  every  one  who  receives  the  goods  of  another  in  deposit  impliedly 
stipulates  that  he  will  take  some  degree  of  care  of  them.  The  degree  of 
care  which  is  necessary  to  avoid  the  imputation  of  bad  faith  is  measured 
by  the  carefulness  which  the  depositary  uses  towards  his  own  property  of 
a  similar  kind ;  so  that  the  doctrine  may  be  regarded  as  well  settled, 
upon  authority  and  reason,  that  where  one  makes  a  simple  deposit  in 
which  there  is  an  accommodation  to  the  party  making  it,  and  the  ad- 
vantage is  to  him  alone,  he  shall  be  the  loser,  unless  the  person  to  whom 
be  intrusted  the  deposit  has  shown  bad  faith,  in  exposing  the  goods  to 
hazards  to  which  an  ordinarily  prudent  man  would  not  expose  his  own  ; 
and  only  when  it  is  shown  that  the  bailee  has  kept  the  goods  or  deposit 
in  such  a  manner  as  no  ordinarily  prudent  man  would  keep  his  own,  is  he 
guilty  of  gross  negligence,  and  only  when  this  is  shown  is  he  guilty  of 
such  neglect  as  renders  him  liable  for  the  value. 

"  l^O-ross  negligence  is  the  omission  of  those  precautions  which  persons 
of  common  care  and  common  prudence  would  naturally  adopt,  even 
though  they  might,  in  reference  to  their  own  goods,  omit  them ;  so  that 
the  test  of  gross  negligence  is  not  simply  :  *  Did  the  bailee  take  as  much 
care  to  preserve  from  loss  the  property  bailed  as  he  did  of  his  own  ? ' 
for  he  might  be  grossly  careless  of  his  own  ;  '  but  did  he  take  that  kind 
of  care  which  persons  of  common  care  (customary  care)  do  take  of  their 
own?'] 

"  Good  faith  requires  that  the  bailee  should  take  reasonable  care  of  the 
deposit,  and  what  is  reasonable  care  must  materially  depend  upon  the 
nature,  value,  and  quality  of  the  thing,  and  the  circumstances  under  which 
it  is  deposited,  and  upon  the  character  and  confidence  and  particular 
dealings  of  the  parties.     He  is  bound  to  exercise  a  degree  of  care  pro- 
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portioned  to  the  nature  and  value  of  the  article  ;  the  danger  of  loss,  and 
the  temptations  to  theft;  and  if  he  take  the  same  care  of  the  goods 
bailed  as  he  did  or  does  of  his  own,  that  will  ordinarily  repel  the  pre- 
sumption of  gro%8  negligence.  The  desire  to  preserve  one's  own  prop- 
erty from  loss  from  any  cause  is,  as  a  rule,  so  universal,  that  the  mind 
rests  with  satisfaction  upon  that  evidence  which  shows  the  same  care  of 
the  bailed  property  that  the  bailee  took  to  save  his  own,  unless  it  is 
shown  that  he  was  grossly  negligent  of  both,  and  when  this  is  done  he  is 
not  excused,  but  held  answerable.  With  these  simple  rules  for  your 
guidance,  we  will  do  what  we  can  to  aid  you  in  their  application  to  this 


case." 


The  court  then  recapitulated  the  evidence  in  the  case  and  pro- 
ceeded :  — 

"  [The  evidence  offered  to  repel  the  alleged  theft  is  the  fact  that 
Dinkle  and  Mrs.  Trout,  who  had  bonds  in  this  bank,  went  there  and  drew 
their  interest  as  before.  Dinkle  had  $700  in  bonds,  and  from  time  to 
time  kept  lifting  them,  by  the  bank  paying  him  the  cash  for  them  —  the 
same  as  if  the  bonds  were  still  there;  but  he  saw  no  bonds — he  was 
paid  money.  The  explanation  offered  for  this  apparent  inconsistency  is 
this :  That  after  the  loss  was  detected,  the  Messrs.  Hepburn,  on  con- 
sultation, resolved  to  assume  the  loss,  and  keep  it  quiet,  lest  the  bank 
would  be  run  upon.  Now  does  this  account  for  what  otherwise  seems 
unaccountable,  and  explain  why  they  continued  to  treat  the  bond-owners 
just  as  they  had  done  before?]  ....  [Banks  would  be  somewhat  em- 
barrassed if  it  were  held  for  law  that  they  must  not  open  their  vaults  to 
transact  their  own  business,  for  fear  some  bond  depositor,  who  pays  noth- 
ing for  the  care  of  his  property,  might  lose  his  bond.  He  must  incur 
that  risk  or  remove  his  bond  into  his  own  possession,  and  this  is  altogether 
reasonable.] 

"  Should  you  find  that  there  was  a  larceny  of  the  plaintiff's  bonds  on 
that  5th  day  of  August,  1871,  and  that  thus  the  bonds  were  lost,  with  no 
gross  negligence  on  the  part  of  the  officers  of  the  bank  having  the  care 
of  its  deposits,  this  plaintiff  should  not  recover ;  unless^  however,  that 
it  is  found  that  the  plaintiff  was  prejudiced  by  the  neglect  of  the  bank 
to  give  her  immediate  notice  of  the  loss,  as  we  will  hereafter  explain  more 

"  It  is  clear  that  the  plaintiff's  bonds  were  kept  in  the  inner  iron  box 
within  the  safe,  which  itself  was  within  the  vault  in  the  same  place,  and 
under  the  same  securities  that  the  money  and  valuables  of  the  bank  were 
kept.  More  than  this  could  not  be  expected  with  reason  ;  and  more  than 
this  the  plaintiff  could  not  expect,  as  she  paid  nothing  for  the. security, 
and  the  bank  was  not  an  insurer.  [The  bank  was  not  bound,  from  the 
nature  of  the  relation  between  it  and  the  plaintiff,  to  resort  to  extraor- 
dinary measures  to  secure  her  bonds,  but  only  to  keep  them  with  or- 
dinary and  customary  care,  as  ordinary  careful  persons  keep  the  like  kind 
of  property.]   .... 

"  [Should  no  gross  negligence  be  found  by  you  on  the  part  of  the  de- 
fendant in  caring  for  the  plaintiff's  bonds,  then  you  must  look  into  the 
effect  of  the  neglect  on  the  part  of  the  defendant  to  give  this  lady  im- 
mediate notice  of  the  loss.]     The  rule  of  law  is,  that  where  the  bailee  ao- 
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counts  for  a  loss,  in  a  way  not  to  implicate  himself  in  a  charge  of 
negligence,  this  is  a  sufficient  defence  ;  unless  the  plaintiff  proves  neg- 
ligence. 

**  Now,  what  is  the  precise  effect  of  the  failure  of  the  bailee  to  give  the 
baUor  notice  of  the  loss  ?  [My  first  impression  was  that  it  might  be 
treated  as  absolute  proof  of  negligence ;  but,  on  careful  reflection,  it  seems 
to  me  that  this  would  be  carrying  the  inference  too  far,  and  that  reason 
requires  that  it  should  be  limited  to  raising  a  presumption  of  negligence, 
which  presumption  may  be  repelled  ;  but  even  when  thus  repelled  and 
rebutted,  it  still  remains  a  question  for  the  jury  to  determine  whether  any 
injury  resulted  to  the  plaintiff  from  the  neglect  of  the  defendant  to  give  her 
notice  of  the  loss.  If  you  are  satisfied  that  the  bank  from  prudential  mo- 
tives, either  from  the  honest  belief  that  publicity  would  only  diminish  the 
chances  of  the  recovery  of  the  bonds,  &c.,  or  from  the  fear  that  there 
might  be  a  panic  among  the  depositors,  or  from  both,  and  this  resulted  in 
no  injury  to  this  lady,  by  jtre venting  her  from  adopting  measures  for  their 
recovery,  then  we  see  nothing  in  the  want  of  notice  which  would  render  the 
bank  liable.  If,  however,  there  was  a  reasonahie  probability  that  her  own 
efforts  would  have  resulted  to  her  advantage  in  the  recovery  of  the  bonds, 
and  thus  injury  resulted  to  her,  then  the  bank  is  liable  and  she  should  re- 
cover. Is  it  probable  that  she  herself  could  have  been  more  successful 
in  her  efforts  in  this  direction  than  the  bank  ?  This  is  an  important  in- 
quiry, and  if  it  is  reasonably  certain  to  your  minds  that  this  lady  would 
have  recovered  the  property  had  the  loss  been  immediately  made  known 
to  her,  the  neglect  of  the  bank  to  give  the  notice  would  make  the  de- 
fendant liable ;  if,  on  the  other  hand,  no  such  benefit  would  have  been 
likely  to  result  to  her  from  such  notice,  we  do  not  see  that  the  failure  to 
give  it  should  per  se  render  the  bank  liable ;  and  it  would  be  injustice  to 
hold  the  latter  to  responsibility  for  that  which,  if  given,  would  have  been 
fruitless  to  the  plaintiff.] 

'*  [And,  furthermore,  should  you  find  that  had  the  bank  itself  taken 
more  efficient  measures  to  advertise  the  loss,  employing  detectives,  Ac, 
and  there  was  a  reasonable  probability  that  the  loss  would  have  been  re- 
covered, that  should  make  them  liable."]  .... 

The  verdict  was  for  the  plaintiff  for  $4,790. 

The  defendant  took  a  writ  of  error,  and  assigned  for  error :  — 

1.  Admitting  the  evidence  of  Mrs.  Trout  and  Dinkle. 

2-4.  The  answers  to  the  plaintiff's  points. 

5,  6.  The  answers  to  the  defendant's  4th  and  7th  points. 

7-13.  The  parts  of  the  charge  in  brackets. 

14.  The  chaise  as  a  whole  tended  to  mislead  the  jury  as  to  the  law  and 
its  application  to  the  facts  in  the  case. 

15.  The  answers  to  the  defendant's  2d  point. 

S.  Hepburn^  Jr.^  ^  W.  F.  Sadler^  for  plaintiff  in  error.  As  to  the 
first  error,  they  cited  Smith  v.  First  Nat.  Bank  of  Westjield^  99  Mass. 
605.  The  definition  of  ffross  negligence  as  given  by  the  court  below  is 
but  the  definition  of  ordinary  negligence.  Jones  on  Bailment,  21,  22, 
47 ;  Tompkins  v.  Saltmarsh^  14  S.  &  R.  279 ;  Phila,  ^  JR.  Railroad  Co. 
V.  Spearen^  11  Wright,  300  ;  Coggs  v.  Bernard^  1  Ld.  Raym.  909 ;  Fas- 
ter  V.  Fssex  Bank^  19  Mass.  479 ;  Pack  v.  Alexander,  3  M.  &  C.  789 ; 
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Lloyd  V.  W.  Branch  Bank^  3  Harris,  176  ;  Scott  v.  Nat.  Bank  of  Chester 
Valley^  22  P.  F.  Smith,  471.  Under  the  facts  in  this  case  the  question  of 
negligence  was  a  question  of  law.  jP.,  F,  W.  ^  Ch.  Railroad  Co,  v. 
Ilvans,  3  P.  F.  Smith,  250  ;  Howard  Express  Co.  v.  Wile,  14  lb.  206 ; 
O-lassy  ▼.  HestonvUle  Railroad,  7  lb.  172  ;  N.  Penna,  Railroad  Co.  v. 
Heileman,  13  Wright,  60 ;  Me  Cully  v.  Clarke,  4  lb.  406  ;  Penna.  Can. 
Co.  V.  Bentley,  16  P.  F.  Smith,  34 ;  Lance  v.  Griner,  3  lb.  206. 

On  the  16th  assignment  of  error,  they  cited  Lloyd  v.  W.  Branch  Bank, 
3  Harris,  176  ;  Merchants'  Btmk  v.  State  Bank,  10  Wall.  604 ;  Fh^d 
Acceptances,  7  lb.  667  ;  U.  S.  Bank  v.  Bank  of  Columbus,  21  Howard, 
364  ;  Mechanics^  Bank  v.  Bank  of  Columbia,  5  Wheaton,  326 ;  United 
States  V.  Dunn,  6  Peters,  51. 

J.  Hays  ^  J.  H  Chraham,  for  defendant  in  error,  as  to  the  admission 
of  Mrs.  Trout's  testimony,  cited :  Pratt  v.  Richards,  10  P.  F.  Smith,  58 ; 
Bank  v.  Smith,  8  Phila.  R.  76 ;  Tompkins  v.  Saltmarsh,  14  S.  &  R.  280. 
What  is  gross  negligence  is  for  the  jury.  DoXyrman  v.  Jenkins,  2  Ad.  & 
E.  256 ;  Parsons  on  Cont.  89,  690 ;  Addison  on  Cont.  627 ;  Lancaster 
Co.  Nat.  Bank  v.  Smith,  \&  P.  F.  Smith,  54. 

Mr.  Justice  Woodward  delivered  the  opinion  of  the  court,  October 
13,  1875. 

On  the  22d  of  October,  1868,  Fannie  L.  Graham,  the  plaintiff  below, 
deposited  United  States  bonds,  amounting  to  $4,000,  in  the  First  National 
Bank  of  Carlisle,  for  safe-keeping.  They  were  to  be  returned  on  the 
return  of  the  receipt  which  was  given  to  her  by  Chas.  H.  Hepburn,  the 
cashier.  Never  having  been  returned,  this  suit  was  brought  to  recover 
their  value.  On  the  part  of  the  defendants,  evidence  was  introduced  to 
show  that  the  bonds,  together  with  money  and  securities  belon^ng  to  the 
bank,  its  officers,  and  other  parties  had  been  stolen  from  the  vault  on  the 
5th  of  August,  1871.  Upon  the  trial  the  plaintiff  was  permitted  to  prove 
by  Mrs.  Trout  that  "  she  had  a  deposit  of  government  bonds  in  the  same 
bank  for  safe-keeping ;  that  she  drew  the  interest  and  premium  on  her 
bonds  regularly  until  the  bank  closed  ;  and  that,  though  living  just  oppo- 
site the  bank,  she  never  knew  or  heard  of  the  alleged  disappearance." 
The  object  of  the  offer  was  stated  to  be  "to  rebut  the  presumption  that 
there  ever  was  any  robbery,  and  to  show  that  the  bonds  remained  in  the 
bank  till  its  close."  The  testimony  of  Mrs.  Trout  was  followed  by  that 
of  F.  S.  Dinkle,  to  the  same  general  effect.  Its  admission  raises  the  first 
question  the  record  presents. 

Throughout  the  trial,  the  proof  had  been  distinct  and  clear  that  the  fact 
of  the  robbery  had  never  been  publicly  disclosed.  The  officers  feared 
that  such  a  disclosure  would  injuriously  affect  the  credit  of  the  bank,  and 
the  president  and  cashier  undertook,  in  their  individual  capacities,  to  be- 
come liable  for  the  principal,  interest,  and  premium  of  the  bonds  of  deposi- 
tors that  had  been  lost.  Notice  was  given  to  the  assistant  United  States 
treasurer  in  New  York,  and  to  the  treasury  department  at  Washington. 
The  plaintiff  was  informed  of  the  loss  through  her  brother,  residing  in 
Monmouth,  111.,  some  bonds  issued  by  an  association  there  being  among 
her  securities,  and  notice  that  they  had  been  stolen  having  been  given  to 
that  association  by  the  officers  of  the  bank.  This,  the  plaintiff  testified, 
was  three  or  four  weeks  after  the  robbery.     She  called  on  the  cashier. 
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who  told  her  to  say  nothing  and  keep  quiet ;  that  it  was  their  loss  and  not 
hers.  She  afterwards  saw  Judge  Hepburn,  the  president,  who  made  the 
same  request  that  she  should  say  nothing,  and  gave  the  same  assurance 
that  she  should  be  paid.  As  to  the  other  depositors,  the  proof  was  defi- 
nite that,  whether  wisely  or  unwisely,  all  publication  of  the  fact  of  the 
robbery  was  sedulously  withheld.  What,  then,  was  to  be  gained  by  the 
admission  of  the  testimony  of  these  witnesses?  It  contradicted  no  facts 
alleged  on  behalf  of  the  defence.  It  was  consistent  with  the  statement 
of  the  cashier,  that  he  and  Judge  Hepburn  had  personally  undertaken  to 
pay  the  interest  on  the  lost  bonds.  The  facts  were  not  only  collateral,  but 
they  were  superfluous  for  any  legitimate  purpose  of  the  plaintiff^s  case. 
If  the  failure  to  make  publication  had  been  disputed,  and  there  had  been, 
in  the  judgment  of  the  court,  other  affirmative  and  express  evidence  before 
the  jury,  on  the  question  whether  the  whole  theory  of  a  robbery  had  been 
fabricated,  it  may  be  that  the  ruling  would  have  been  justified  by  the 
salutary  principles  which  enlarge  the  field  of  inquiry  where  it  becomes 
necessary  to  develop  and  expose  an  attempted  fraud.  There  is  nothing 
in  this  record  to  exclude  the  application  of  the  rule  that  requires  the  re- 
jection of  all  collateral  facts  which  are  incapable  of  affording  any  reason- 
able presumption  or  inference  as  to  the  principal  matter  in  dispute.  And 
the  reason  given  in  the  text  books  for  the  existence  of  the  rule  seems  pe- 
culiarly applicable  here :  ^'  Such  evidence  tends  to  draw  away  the  minds  of 
the  jurors  from  the  point  in  issue,  and  to  excite  prejudice  and  mislead 
them ;  and,  moreover,  the  adverse  party  having  had  no  notice  of  such  a 
course  of  evidence,  is  not  prepared  to  rebut  it."  1  Greenl.  Evid.  §  62. 
The  case  of  Pratt  v.  Richards^  19  P.  F.  Smith,  58,  is  relied  on  to  sus- 
tain the  ruling  of  the  court.  There,  Richards,  the  lessee  of  Cooley,  had 
sublet  part  of  the  demised  premises  to  Pratt  &  Co.,  the  defendants.  In 
May,  1861,  the  defendants  failed,  and  asked  Richards  to  cancel  the  lease. 
By  the  evidence  offered  and  rejected  in  the  court  below,  it  was  proposed 
to  show  that  in  June  or  July,  1861,  Richards  had  surrendered  his  entire 
interest  in  the  premises  to  the  agent  of  Cooley,  the  owner,  who  placed  a 
new  tenant  in  possession  of  the  room  the  defendants  had  occupied.  The 
suit  was  by  the  assignees  of  Richards  for  rent  for  fifteen  months  subse- 
quent to  May,  1851.  This  court  held  the  evidence  to  be  admissible,  and 
it  is  difficult  to  conceive  of  any  principle  on  which  any  other  conclusion 
could  have  been  reached.  But  it  is  not  apparent  how  that  decision  can 
have  any  bearing  as  an  authority  on  the  question  presented  here.  Nor  is 
the  objection  of  the  defendants  met  by  the  first  suggestion,  that  the  evi- 
dence of  these  witnesses  was  competent  because  it  tended  to  establish  the 
fact  that  notice  by  advertisement  or  otherwise  was  not  given.  The  ques- 
tion of  notice  was  not  in  controversy.  It  was  both  proved  and  admitted 
by  the  defendants  as  part  of  their  own  case,  that  public  announcement  of 
the  robbery  was  purposely  withheld.  The  evidence  was  improperly  re- 
ceived. 

The  next  question  is  presented  by  the  series  of  assignments  which  all^e 
error  in  the  instructions  given  to  the  jury  as  to  the  measure  and  extent  of 
the  responsibility  of  the  defendants.  Assuming  for  present  purposes  on 
the  faith  of  the  verdict,  that  the  act  of  the  cashier  was  so  far  acquiesced 
in  and  ratified  by  the  officers  and  directors,  as  to  create  a  contract  between 
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the  plaintiJ9F  and  the  bank,  it  is  manifest  that  the  contract  amounted  at 
the  utmost  to  a  naked  bailment.     It  was  a  deposit  without  compensation. 
No  undertaking  was  expressed  except  that  the  bonds  were  to  be  returned 
on  the  return  of  the  cashier*s  receipt.    The  law  regulating  such  a  contract 
has  been  settled  since  the  decision  of  Coggs  v.  Bernard^  2  Ld.  Raym. 
909,  in  the  year  1703.     "  Where  a  man  takes  goods  into  his  custody  to 
keep  for  the  use  of  the  bailor,"  it  was  said  by  Holt,  C.  J.,  in  that  case, 
'^  he  is  not  answerable  if  they  are  stole  without  any  fault  in  him,  neither 
will  a  common  neglect  make  him  chargeable,  but  he  must  be  guilty  of 
some  gross  neglect."     The  principles  which  govern  the  relations  between 
bailors  and  bailees  are  succinctly  stated  in  Story  on  Bailments,  sect.  23 : 
"When  the  bailment  is  for  the  sole  benefit  of  the  bailor,  the  law  requires 
only  slight  diligence  on  the  part  of  the  bailee,  and  of  course  makes  him 
answerable  only  for  gro%s  neglect.     When  the  bailment  is  for  the  sole 
benefit  of  the  bailee,  the  law  requires  great  diligence  on  the  part  of  the 
bailee,  and  makes  him  responsible  for  slight  neglect.     When  the  bailment 
is  reciprocally  beneficial  to  both  parties,  the  law  requires  ordinary  dili- 
gence on  the  part  of  the  bailee,  and  makes  him  responsible  for  ordinary 
neglect."     In  Tompkins  v.  Saltmarsh^  14  S.  &  R.  275,  Duncan,  J.,  in 
delivering  the  opinion  of  the  court,  said :  "  Where  one  undertakes  to  per- 
form a  gratuitous  act,  from  which  he  is  to  receive  no  benefit,  and  the  ben- 
efit is  to  accrue  solely  to  the  bailor,  the  bailee  is  liable  only  for  gross  neg- 
ligence, dolo  proximus^  a  practice  equal  to  a  fraud.     It  is  that  omission  of 
care  which  even  the  most  inattentive  and  thoughtless  men  take  of  their 
own  concerns.     There  is  this  marked  difference  in  cases  where  ordinary 
diligence  is  required,  and  where  a  party  is  accountable  only  for  gross  neg- 
lect.    Ordinary  neglect  is  the  want  of  that  diligence  which  the  generality 
of  mankind  use  in  their  own  concerns,  and  that  diligence  is  necessarily 
required  where  the  contract  is  reciprocally  beneficial.     The  bailee  without 
reward  is  not  bound  to  ordinary  diligence,  is  not  responsible  for  that  care 
which  every  attentive  and  diligent  person  takes  of  his  own  goods,  but  only 
for  that  care  which  the  most  inattentive  take." 

These  principles  were  applied  by  Coulter,  J.,  in  lAoyd  v.  The-  Wt^ 
Branch  Bank^  8  Harris,  176,  and  by  the  present  chief  justice  in  Seott  v. 
The  National  Bank  of  Chester  Valley,  22  P.  F.  Smith,  471,  and  were 
recognized  by  Thompson,  C.  J.,  in  The  Lancaster  County  Bank  v.  Smitk 
12  P.  F.  Smith,  64.  In  view  of  these  well-established  rules,  the  presen- 
tation to  the  jury  of  the  legal  aspects  of  this  cause  was  inadequate  anil 
imperfect.  There  was  no  dispute  that  this  was  a  gratuitous  bailment, 
and  in  the  general  charge  the  court  properly  limited  the  responsibility  of 
the  defendant  to  a  case  of  gross  neglect.  But  this  gross  neglect  was  de- 
fined to  be  "  the  omission  of  those  precautions  which  persons  of  common 
care  and  common  prudence  would  naturally  adopt,  though  they  might,  in 
reference  to  their  own  goods,  omit  them." 

In  the  plaintiff's  first  point,  the  court  were  asked  to  charge  that  the  de- 
fendants were  "  bound  to  exercise  ordinary  care,  skill,  and  diligence  to 
keep  and  return  the  bonds  safely ;  such  care  as  men  of  ordinary  prudence 
exercise  in  the  care  of  their  own  property."  The  answer  was  in  these 
words :  *'  First  point  aflSrmed,  and  for  the  meaning  of  gross  negligence 
the  jury   are  referred  to  the  general  charge."     In  the  plaintiff's  third 
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point,  the  court  was  asked  to  say,  that  ^^  if  the  defendants  were  neg- 
ligent, and  did  not  exercise  ordinary  care,  skill,  and  caution,  to  keep  the 
plaintiff^s  bonds  safely,  then  they  are  liable  for  their  value,  no  matter 
how  negligent  they  may  have  been  in  taking  care  of  their  own  property." 
The  answer  was :  ''  Affirmed  :  see  general  charge.'*  The  defendants  had 
the  right  to  complain  of  the  manner  in  which  the  case  was  submitted  to 
the  jury.  The  standard  of  duty  established  for  them  was  one  to  which 
they  could  not,  under  the  evidence,  be  justly  held.  In  the  language  of 
Judge  Duncan,  in  Tompkins  v.  Saltmarsh^  "  they  were  responsible  for  the 
omission  of  care  which  even  the  most  inattentive  and  thoughtless  men 
take  of  their  own  concerns." 

Upon  the  trial  the  ground  was  assumed  by  the  defendants  that  there 
coald  be  no  recovery  against  them  if  the  jury  should  find  that  they  had 
taken  the  same  care  of  the  plaintifiF's  bonds  that  they  had  taken  of  their 
own  securities,  and  complaint  is  now  made  of  the  failure  of  the  court  to 
sustain  their  position.  In  a  multitude  of  cases,  language  has  been  used 
by  judges  which  would  seem  to  indicate  the  existence  of  the  rule  for 
which  the  defendants  contend.  Such  language  was  employed  in  Foster  v. 
The  Essex  Bank^  17  Mass.  479,  and  in  the  cases  already  referred  to,  of 
Coggs  V.  Bernard^  Lloyd  v.  The  West  Branch  Bank^  and  Scott  v.  National 
Bank  of  Chester  Valley,  In  general,  however,  this  view  of  the  law  has 
been  abstractly  stated ;  and  where  it  has  been  applied,  as  in  Lloyd  v.  The 
West  Branch  Bank,  the  diligence  used  by  the  bailee  in  the  oversight 
equally  of  the  deposit  and  his  own  property,  corresponded  with  that 
diligence  to  which,  in  the  circumstances  of  the  particular  bailment,  the 
law  held  him  bound,  the  authorities  relied  on  by  the  defendants  ^^  do  not 
seem,"  Judge  Story  has  said,  "  to  express  the  general  rule  in  its  true 
meaning.  The  depositary  is  bound  to  slight  diligence  only ;  and  the 
measure  of  that  diligence  is  that  degree  of  diligence  which  persons  of  less 
than  common  prudence,  or  indeed  of  any  prudence  at  all,  take  of  their 
own  concerns.  The  measure,  abstractly  considered,  has  no  reference  to 
the  particular  character  of  an  individual,  but  it  looks  to  the  conduct  and 
character  of  a  whole  class  of  persons."  Story  on  Bailments,  564.  The 
fact  that  the  bailee  keeps  the  property  of  the  bailor  with  the  ordinary 
care  with  which  he  keeps  his  own,  does  not  fulfil  the  measure  of  his  legal 
duty  where  the  contract  is  one  which  requires  strict  diligence  and  extraor- 
dinary care.  So,  under  a  contract  of  bailment,  in  which  the  benefits  are 
reciprocal,  the  bailee  is  not  shielded  from  liability  for  neglect  of  ordinary 
care  by  proving  that  he  has  been  careless,  inattentive,  and  reckless  in  the 
management  of  his  goods  as  well  as  those  of  the  bailor.  Cases  for  the 
application  of  the  maxim  of  the  Emperor  Constantine,  quoted  in  Jones 
on  Bailments,  83,  ^^Aliena  negotia  exacto  officio  gerunter^''  must  constantly 
arise.  The  terms  used  in  the  authorities  referred  to  are  employed  more 
by  way  of  illustration  than  as  a  statement  of  the  legal  rule.  That  the 
bailee  has  dealt  with  his  property  and  the  bailor's  in  the  same  way,  is  a 
fact  which  may  be  always  shown  as  an  element  in  adjusting  the  stand- 
ard of  duty,  and  deciding  the  question  of  its  performance,  as  well  as  a 
test  of  the  bailee's  good  faith.  On  the  proof  of  such  a  fact,  a  presump- 
tion of  adequate  diligence  would  ordinarily  arise.  But  the  question  of 
the  bailee's  responsibility  must  be  finally  settled  by  a  resort  to  the  settled 
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principle  which  deduces  the  measure  of  his  duty,  in  each  particular  bail- 
ment, from  a  comparison  of  his  conduct  with  the  conduct  not  of  indi- 
viduals but  of  classes  of  men.  The  instructions  of  the  court  on  this  sub- 
ject in  the  general  charge  were,  that  if  the  bailee  "  takes  the  same  care 
of  the  goods  bailed  that  he  does  of  his  own,  that  ordinarily  repels  the 
presumption  of  gross  negligence.  The  desire  to  preserve  one's  own  prop- 
erty from  loss  from  any  cause  is,  as  a  rule,  so  universal,  that  the  mind 
rests  with  satisfaction  on  the  evidence  which  shows  the  same  care  of  the 
bailed  property  which  the  bailee  took  to  save  his  own,  unless  it  was  shown 
that  he  was  grossly  negligent  of  both,  and  when  this  is  done  he  is  not 
excused  but  held  answerable."  It  is  conceived  that  these  instructions 
were  unobjectionable.  Whether  the  defendants  were  guilty  of  such 
gross  negligence  as  to  make  them  liable  was  a  question  which,  like  that 
which  was  raised  as  to  the  fact  of  robbery,  and  like  the  other  issues  in- 
volved, it  was  for  the  jury,  under  all  the  evidence,  exclusively  to  decide. 

Another  error  is  alleged  to  have  consisted  in  the  answer  by  the  court  to 
the  plaintiff's  seventh  point,  relating  to  the  failure  of  the  bank  to  give 
notice  of  the  robbery,  and  in  the  direction  given  to  the  jury  on  the 
same  subject  in  the  general  chai'ge.  The  discussion  of  the  point  un- 
doubtedly was  unduly  amplified.  The  limitation  of  the  plaintiff's  right 
to  a  verdict  only  in  the  event  that  gross  negligence  should  be  made  out, 
was  neither  expressed  nor  implied.  The  instruction,  in  substance,  was, 
that  she  could  recover  if  injury  resulted  to  her  from  the  failure  of  the 
defendants  to  give  her  notice,  and  that  she  could  recover  for  such  injury, 
if  found,  even  though  the  presumption  of  negligence  arising  from  the 
want  of  notice  was  repelled  by  proof.  The  effect  of  such  a  direction 
could  only  be  to  leave  the  precise  question  on  which  the  jury  were  to  pass 
in  obscurity  and  doubt.  The  plaintiff  in  her  testimony  stated  that  she 
received  intelligence  of  the  loss  through  her  brother  in  Monmouth  three 
or  four  weeks  after  it  occurred.  Charles  H.  Hepburn  thought  the  in- 
terval between  the  loss  and  the  conversation  he  had  with  the  plaintiff  in 
regard  to  it  was  only  eight  or  ten  days.  From  the  time  she  received  no- 
tice, if  upon  a  fair  representation  of  their  views  and  motives,  she  acqui- 
esced in  the  policy  of  silence  which  the  oflBcers  of  the  bank  had  adopted, 
it  would  be  unjust  to  permit  her  to  set  up  the  subsequent  mainte- 
nance of  that  policy  as  a  ground  for  the  imputation  of  gross  n^ligence 
against  the  defendants.  But  the  fact  that  no  announcement  was  made 
in  the  interval,  whatever  it  was,  before  the  plaintiff  was  informed  of  the 
loss,  was  fairly  a  subject  for  the  consideration  of  a  jury.  It  was  for  them 
to  weigh  it  in  connection  with  the  other  evidence,  in  deciding  the  material 
issues  in  the  cause.  Its  relevancy  and  value  are  shown  by  the  significance 
that  was  attached  to  the  proof  of  the  conduct  of  a  bailee  contempora- 
neously with  and  immediately  after  a  loss  of  property,  in  Tompkins  v» 
Saltmarsh^  supra.  "  I  am  of  opinion  likewise,"  Judge  Duncan  siiid, 
"  that  evidence  ought  to  have  been  received  of  the  hue  and  cry  immedi- 
ately after  the  discovery  —  his  assiduous  and  indefatigable  pursuit,  and 
strict  search,  both  at  the  inn  and  the  steamboat.  If  he  had  made  no 
complaint  or  inquiry,  remained  with  his  arms  folded  and  his  mouth  shut, 
this  would  have  afforded  strong  evidence  of  his  delinquency ;  and  though 
it  has  been  said  this  would  have  been  the  course  of  a  guilty  man,  yet  it  is 
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one  which  an  innocent  man  would  naturally  take,  and  which,  if  he  did 
not  take,  all  would  condemn  him.  Nothing  would  more  strongly  prove 
his  neglect  than  this  silence,  this  indifference ;  the  jury  would  have  drawn 
the  most  unfavorable  conclusions  from  it."  Every  case  must  stand,  of 
course,  on  its  special  facts.  It  may  well  be  that  the  reasons  for  the  ac- 
tion of  the  officers  of  the  bank  would  be  satisfactory  to  a  jury,  but  the 
necessity  is  inevitable  of  submitting  the  question  to  them,  whether  that 
action  involved  gross  neglect. 

The  remaining  question  arises  out  of  the  answer  of  the  court  to  the 
second  point  of  the  defendants.  The  mere  voluntary  act  of  the  cashier 
in  receiving  the  plaintiff's  securities  would  not  subject  the  bank  to  liabil- 
ity. But  if  the  deposit  was  known  to  the  directors,  and  they  acquiesced 
in  its  retention,  a  contract  relation  was  created,  by  which  the  defendants 
should  be  held  bound.  The  question  arose  in  Foster  v.  The  JEssex  Bank^ 
17  Mass.  479.  That  was  an  action  to  recover  the  value  of  a  special  de- 
posit. The  bank  had  no  express  power  by  charter  to  receive  deposits  of 
any  kind,  but  the  verdict  found  that  the  practice  had  been  to  receive 
them  always;  and  Parker,  C.  J.  said:  "As  the  bank  from  the  time  of 
its  incorporation  hds  received  money  and  other  valuable  things  in  this 
way,  and  as  the  practice  was  known  to  the  directors,  and  we  think  must 
be  presumed  to  have  been  known  to  the  company,  as  far  as  a  corporation 
can  be  affected  with  knowledge ;  and  as  the  buildings  and  vaults  of  the 
company  were  allowed  to  be  used  for  this  purpose,  and  their  officers  em- 
ployed in  receiving  into  custody  the  things  deposited,  the  corporation 
must  be  considered  the  depositary,  and  not  the  cashier  or  other  officer 
through  whose  agency  commodities  may  have  been  received  into  the 
bank.  The  rule  thus  stated  has  been  uniformly  applied  by  this  court  in 
cases  involving  the  rights  and  duties  of  the  national  banks.  The  prin- 
ciple announced  in  the  recent  New  York  and  Vermont  cases  of  The  First 
National  Bank  of  Lyons  v.  The  Ocean  National  Bank^  and  Wiley  y.  Hie 
First  National  Bank  of  Brattleboro\  has  never  been  adopted  here,  so  far 
as  it  is  in  conffict  with  the  rule.  If  the  question  here  had  grown  out  of 
an  act  prohibited  by  law,  the  principle  of  these  recent  authorities  would 
be  applicable,  as  it  was  applied  in  Fowler  v.  Scully^  22  P.  F.  Smithy 
456.  But  the  questi6n  arises  out  of  an  act  which  has  been  neither  di- 
rectly nor  impliedly  forbidden  by  statute.  The  answer  of  the  court  was 
accurate,  and  the  complaint  alleged  against  it  in  the  supplemental  assign- 
ment of  error  is  unfounded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

VOL,  ra.  33 
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COUBT  OF  APPEALS  OF  MARYLAND. 

(To  appear  in  43  Md.) 

BQUITABLB  SET-OFF.  —  AN  ATTORNEY  HAS  NO  LIEN  ON  A  JUDGMENT 
RECOVERED  FOR  CLIENT,  FOR  PROFESSIONAL  SERVICES.  —  INSOL- 
VENCY AN  EQUITABLE  GROUND  OP  SET-OFF. 

MARSHALL  v.  COOPER.     SAME  v.  SAME. 

A  judgment  for  S6,000  was  recovered  in  an  action  of  tart  by  U.  against  C.  in  the  supe- 
rior court  of  Baltimore  city  in  1871,  and  was  affirmed  by  the  court  of  appeals  in  1873. 
Prior  to  the  institution  of  that  suit,  namely  in  1866,  U.  became  indebted  to  C.  in  the 
sum  of  S  11)000,  for  which,  with  interest  thereon,  C.  held  the  promissory  notes  of  U. 
secured  by  a  deed  of  trust  to  R.  conveying  certain  lands  in  Virginia.  In  1868  C.  in- 
stituted proceedings  in  equity  in  Virginia  to  enforce  his  claim  against  the  property 
conveyed  by  the  deed  of  trust.  This  claim  was  resisted  by  U.  upon  the  alleged  ground 
of  fraud  and  usury,  and  by  other  defendants  in  the  cause,  who  claimed  to  hold  liens 
upon  one  of  the  parcels  of  land  described  in  the  deed  of  trust,  prior  and  superior  to 
the  lien  of  C. ;  but  the  court  in  1871  passed  a  decree  in  favor  of  C.,  not  only  against  U. 
but  also  against  the  other  defendants  in  the  suit,  and  adjudged  that  C.  was  entitled  to 
a  priority  of  lien  as  against  the  property.  From  that  decree  the  parties  defendants 
took  an  appeal  to  the  court  of  appeals  of  Virginia.  U.  being  indebted  to  his  attorneys. 
M.  and  F.,  for  professional  services  rendered  by  them  in  the  aforementioned  action  of 
tort  J  he  having  contracted,  at  the  time  of  retaining  them  to  prosecute  the  suit,  to  pay 
them  one  third  of  the  amount  which  mi^ht  be  recovered,  assigned  the  judgment  there- 
in recovered  to  them,  to  the  extent  of  $2,000,  being  the  one  third  thereof.  U.  being 
indebted  to  other  persons,  the  said  judgment  was  entered  to  their  use  to  the  extent  of 
their  respective  claims ;  these  latter  uses  being  entered  subject  to  the  previous  entry  to 
the  use  of  M.  and  F.  Upon  failure  by  C.  to  pay  to  M.  and  F.,  upon  meir  demand,  the 
sum  of  $2,000  with  the  costs  adjudged  by  the  court  of  appeals  of  Maryland,  they 
caused  a  Jieri  facias  to  be  issued  out  of  said  court  in  the  name  of  U.  against  C,  who 
thereupon  filed  his  bill  to  restrain  by  injunction  the  enforcement  of  the  judgment 
against  him,  until  the  determination  of  the  proceedings  pending  in  the  court  in  Yir- 
gmia,  and  until  the  mutual  claims  and  demands  of  the  complainant  and  U.  should  be 
adjusted  by  proper  accounts  to  be  taken  between  them  under  the  direction  of  the  comt. 
The  relief  sought  by  the  complainant  was  asked  on  the  ground  of  an  equitable  setoff, 
the  bill  charging  that  he  was  precluded  by  the  ordinary  rules  of  law  from  settineap 
his  claim  against  U.  in  the  action  of  tor/,  in  which  the  judgment  was  recovered.  U., 
the  judgment  creditor,  was  utterly  insolvent  Held:  1st.  That  the  complainant  was 
entitled  to  the  equitable  right  of  set-off,  not  only  as  against  U.  but  also  as  against  the 
parties  to  whose  use  the  judgment  was  entered;  and  consequently  entitled  to  be  pro- 
tected by  injunction  against  uie  enforcement  of  the  judgment.  2d.  That,  as  against 
the  equitable  right  of  set-off,  claimed  by  the  complainant,  M.  and  F.  were  not  entitled 
to  any  lien  upon  the  judgment,  growing  out  of  their  contract  with  U.,  or  for  profes- 
sional services  rendered  by  them  as  attorneys  in  the  suit. 

The  insolvency  of  a  party  seeking  to  enforce  his  judgment  furnishes  a  sufficient  mnnd 
for  the  interposition  of  a  court  of  equity  to  enable  the  debtor  to  avail  himself  of  a  set- 
off. 

Appeals  from  the  circuit  court  of  Baltimore  city. 

The  first  appeal  in  this  case  was  taken  from  the  order  of  the  court  be- 
low, continuing  the  injunction  previously  granted,  until  the  further  order 
of  the  court ;  and  the  second  was  taken  from  the  order  of  the  said  court 
dismissing  the  cross-bill  of  the  defendants,  Charles  Marshall  and  William 
A.  Fisher,  it  having  been  agreed  that  their  answer  to  the  complainant's 
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bill  should  have  the  effect  of,  and  be  taken  as,  a  cross-bill.     The  case  is 
stated  in  the  opinion  of  this  court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Brent,  Grason,  and  Miller, 
JJ. 

John  Seott^  Jr.^  for  the  appellants.  It  is  settled  that  there  can  be  no 
set-off  if  the  debt  he  subject  to  any  contingency^  and  the  debt  claimed  to 
be  due  to  the  complainant  is  certainly  of  that  character.  See  Chance  v. 
I%aae9^  5  Paige  N.  Y.  595 ;  MyerB  v.  Davi%,  22  N.  Y.  489 ;  Bradley  v. 
Angely  8  Comstock  N.  Y.  477,  478 ;  Mohawk  Bank  v.  Burrows^  6  Johns. 
Ch.  322  ;  Keep  v.  Lard^  2  Duer  (N.  Y.),  81,  4c. ;  Ex  parte  Hale,  8  Vesey, 
304 ;  Dade  v.  Irwin,  2  Howard,  888,  890. 

The  complainant  is  not  able  to  make  out  his  right  of  equitable  set-off. 
The  doctrine  of  equitable  set-off  is  outside  of,  and  independent  of  the 
statute.  Some  of  the  precedents  from  our  sister  states  may  justify  its 
extension  to  the  unpaid  balance  of  the  complainant's  claim  under  the  cir- 
cumstances of  this  case,  but  the  clear  weight  of  authority  is  the  other 
way ;  and  by  Judge  Ormond,  of  Alabama,  the  mistake  was  said  to  have 
come  from  their  inadvertently  copying  decisions  made  under  the  English 
statutes  of  bankruptcy. 

The  right  of  set-off  ordinarily  is  not  a  common  law  right,  due  ex  dehito 
jvatituB,  but  a  statutory  innovation.  The  language  of  the  statute  is  the 
limit  of  the  right,  and  where  a  particular  claim  is  not  embraced  in  its  pro- 
visions, the  court  has  no  power  to  extend  the  application.  This  case,  it 
must  be  granted,  does  not  fall  within  the  purview  of  our  act,  and  the  com- 
plainant has  to  resort  to  the  ancient  equitable  rule  on  the  subject.  That 
rule,  which  is  solely  of  equitable  origin,  was  of  course  framed  on  some  re- 
quirement of  equity,  in  order  to  enforce  a  right,  or  to  prevent  a  failure  of 
justice.  The  principle  which  underlies  the  cases  is,  that  when  two  per- 
sons are  mutually  indebted,  and  he  who  claims  the  set-off  trusted,  as  a 
means  of  paying  nimself,  to  the  debt  which  he  owed,  in  such  a  case  he  has 
a  claim  to  that  particular  fund  in  preference  to  his  debtor,  and  perhaps  to 
all  the  world.  There  must  be  what  the  books  call  not  only  mutual  debts. 
but  also  mutual  credits,  which  is  very  different  from  the  mutual  credit  of 
the  bankrupt  act,  which  was  the  first  English  statute  of  set-off. 

The  ground  of  jurisdiction  is  the  contract,  express  or  implied,  which 
gave  the  party  an  equitable  property  in  the  debt  which  he  owed.  He 
bargained  for  this  before  he  would  allow  his  creditor  to  run  in  his  debt, 
and  permitted  the  obligation  to  be  incurred  only  on  its  faith  and  credit. 
He  was  necessarily  in  a  very  different  position  from  one  who  had  trusted 
solely  to  the  personal  credit  of  the  debtor,  and  this  difference  of  position 
gave  him  a  right  superior  to  any  other,  in  the  event  that  this  fund  was 
the  only  means  of  saving  himself  from  loss.  The  insolvency  of  the  party 
against  whom  the  debt  is  to  be  set-off  was  a  necessary  condition  ;  for 
otherwise  the  legal  remedy  was  ample,  without  a  resort  to  the  security  he 
had  bai^ined  for,  but  it  is  error  to  assert  that  insolvency  alone  is  suffi- 
cient, it  is  just  as  necessary  that  the  debt,  which  is  claimed  to  be  subject 
to  the  set-off,  was  contracted  because  the  creditor  himself  owed  one  to 
which  he  understood  he  could  resort.  See  Timms  v.  Shannon,  19  Md. 
310,  317  ;  Rawson  v.  Samuel,  1  Craig  &  Phil.  172, 175  ;  Ex  parte  Pres- 
cott,  1  Atkyns,  281 ;  Ovrdan  v.  Lewis,  2  Sumner,  683,  684 ;  Howe  v. 
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Sheppard^  2  Sumner,  414  ;  Oreene  y.  Darling^  5  Mason,  207,  &c. ;  Bid- 
dick  V.  Moore^  65  N.  C.  887  ;  Tuscumbia^  ^e.  R.  B.  Co.  v*  Rhoda^  8  Ala- 
bama, 229  ;  Freeman  y.  LomaSy  5  Eng.  Law  &  Eq.  120 ;  Dade  y.  Inrin, 
2  Howard,  383,  390 ;  2  Story's  Eq.  Jur.  section  1436,  and  notes. 

The  refusal  to  allow  to  Marshall  and  Fisher  their  costs,  already  incurred 
by  them  in  the  court  of  appeals,  was  an  error.  They  were  the  equitable 
assignees  of  the  judgment  to  the  extent  of  one  third  of  its  amount,  and 
when  the  case  was  taken  up  by  appeal,  the  entry  to  their  use  made  them 
responsible  for  all  the  costs,  amounting  in  this  instance  to  a  large  sam. 
Those  costs  they  haye  incurred,  and  are  now  responsible  for ;  and  as  a 
consequence  of  their  success  they  obtained,  upon  the  affirmance  of  the  de- 
cision of  the  superior  court,  a  judgment  against  the  complainant  to  in- 
demnify them  for  the  outlay.  They  haye  also  an  attorney's  fee  for  ten 
dollars  taxed  in  this  court,  and  it  would  be  outrageous  to  make  them  lose, 
as  this  injunction  does,  not  only  their  taxed  fee,  but  also  the  costs,  for 
which  they  haye  to  answer  to  the  clerk,  out  of  their  own  pocket.  The 
set-off  certainly  does  not  preyail  against  the  costs  adjudged  against  the 
complainant  for  wrongfully  prosecuting  his  appeal,  and  which  the  appellee 
recovers  solely  as  an  indemnity  for  the  outlay  it  has  entailed  on  him. 

Whatever  may  have  been  the  old  law  on  the  subject  of  attorneys'  fees, 
they  are  now  the  subject  of  contract  and  action,  not  only  in  Maryland, 
but  throughout  the  United  States.  If  they  are  the  subject  of  contract, 
they  may  be  secured  like  any  other  debt,  and  the  security  enforced  by 
the  ordinary  process  of  the  court.  Marshall  and  Fisher,  before  perform- 
ing any  service,  contracted  for  the  amount  of  their  fee,  and  also  for  its 
security,  expressly  stipulating  that  they  were  to  have  one  third  of  what 
was  recovered  in  the  action.  On  the  faith  of  that  agreement,  and  relying 
entirely  on  its  efficacy,  they  expended  much  time  and  labor ;  and  certamly 
they  ought  not  to  be  deprived  of  the  fruit  of  their  labor.  It  must  be  ad- 
mitted that  Marshall  and  Fisher  could  contract  for  a  hen,  and  that  Utter- 
back  could  enter  into  a  binding  contract  for  such  lien. 

But  this  view  of  the  case  proceeds  on  the  assumption  that  there  is  no 
attorney^ 9  lien^  as  such,  and  is  founded  entirely  on  principles  of  equity, 
which  are  common  to  all  contracts.  The  weight  of  authority,  however,  is 
clearly  in  favor  of  the  validity  of  the  lien,  and  this  conclusion  is  supported 
by  the  overwhelming  preponderance  of  reason.  In  the  case  from  Illinois, 
so  confidently  cited  by  the  other  side,  the  judge  says  that  the  conflict  of 
precedent  is  such  as  to  make  the  matter  re»  nava^  and  he  then  proceeds 
to  give  his  reasons  in  opposition  to  the  doctrine.  According  to  his  state- 
ment, the  lien  is  denied  in  Vermont,  New  Hampshire,  Pennsylvania, 
Indiana,  and  Missouri ;  while  in  New  York,  Alabama,  Georgia,  and  Florida 
it  is  favored  and  sustained.  To  these  last  may  be  added  the  court  of 
appeals  of  Arkansas,  the  high  court  of  chancery  in  England,  and  the  su- 
preme court  of  the  United  States. 

The  supreme  court  state  it  to  be  the  prevailing  rule  of  this  country. 
Lord  Eldon  expressed  surprise  at  a  contrary  doctrine,  and  said  the  lien 
was  supported  by  principles  of  natural  justice.  The  arguments  in  its 
favor,  moreoyer,  have  been  so  strong  as  to  reform  the  practice  of  the  Eng- 
lish court  of  common  pleas,  and  to  beat  down  all  discordant  precedents  in 
New  York,  in  which  state,  as  in  Englandf  the  lien  now  prevails  in  its 
fullest  vigor. 
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Some  misapprehensioiiB  may  arise  as  to  those  cases  in  which  the  courts 
say  that  the  claim  of  set-off  is  preferable  to  the  lien  of  the  attorney.  On 
examination  they  will  be  found  to  rest  on  the  principle,  that  st(Uute  law 
must  be  obeyed^  whether  it  works  injustice  or  not ;  and  that  the  court  has 
no  option  but  to  enforce  the  rule  it  prescribes.  In  some  of  the  states,  as 
New  York  and  Texas,  the  statute  allowed  one  judgment  to  be  set-off 
against  the  other ;  and  when  the  solicitor's  lien  was  claimed,  the  statute 
was  ruled  to  be  paramount.  In  others,  it  was  held  that  the  legal  right 
of  set-off  would  be  enforced  in  equity,  because  the  case  was  one  of  legal 
nature,  and  a  uniformity  of  practice  was  desirable.  This  case  comes 
under  none  of  those  heads,  since  the  set-off  is  not  provided  for  by  our 
statute,  and  the  complainant's  right  is  of  purely  equitable  cognizance.  In 
re  Paschal^  10  Wallace,  493,  Ac. ;  Rooney  v.  Second  Avenue  R.  R.  18  N. 
Y.  368 ;  Ward  v.  Syme,  9  How.  Pr.  Rep.  25  ;  Hall  v.  Ody,  2  Bos.  &  Pal. 
28 ;  Reader.  Dupper,6  Term  R.  862 ;  Mitchell  v.  Oldfield,  4  lb.  123  ;  arid- 
leyv,  G-arrison^  4  Paige  N.  Y.  653  ;  Dunkinv.  Vandenherg^  1  Paige,  625, 
&c. ;  Sext&nv.  Pike^lS  Arkansas,  194,  &c. ;  Ex  parte  Plitt^  2  Wallace,  Jr. 
C.  C.  479,  &c. ;  In  re  Fiddey^  a  solicitor^  7  Chan.  Appeal  Cases,  776,  &c. ; 
The  Jeff.  Davis,  2  Adm.  &  Eccl.  2 ;   The  Heinrich,  3  Adm.  &  Eccl.  510. 

L.  L,  Oonrad  ^  S.  Teackle  Wallis,  for  the  appellee.  Has  equity  juris- 
diction to  enforce  Cooper's  Set-off,  as  against  Utterback?  Of  this  we 
think  there  can  be  no  doubt.  Its  jurisdiction  in  this  respect  is  indepen- 
dent of  statute,  resting  on  immemorial  exercise  of  power.  It  is  applied 
whenever  a  case  of  natural  equity  arises,  not  within  the  scope  of  statute 
(aw.  Established  grounds  for  its  exercise  are  mutual  and  connected  debts 
between  parties,  and  insolvency  of  the  party  against  whom  the  set-off  is 
claimed.  Either  of  these  grounds  is  sufficient.  Both  exist  here.  The 
hopeless  insolvency  of  Utterback  is  expressly  charged,  and  is  admitted. 
Nowhere  is  the  general  jurisdiction  of  equity  in  this  regard  more  fully  as- 
serted than  in  Maryland.  The  Maryland  statute  gives  a  legal  right  of 
setoff  in  cross-demands,  such  as  subsist  between  the  parties  here.  Where 
sach  legal  right  exists,  but  the  demand  due  the  party  claiming  the  set-off 
is  80  situated  (and  the  insolvency  of  the  other  party  is  held  to  be  such  a 
situation)  that  he  cannot  obtain  relief  at  law,  equity  will  compel  a  set-off. 
Waterman  on  Setroff,  sees.  14,  344—5,  395-6-7 ;  Kerr  on  Injunctions,  68; 
Bispham's  Pr.  of  Eq.  35 ;  Md.  Code,  art.  75,  sec.  12 ;  Merrill  v.  Souther^ 
6  Dana,  306 ;  Jaeohy  v.  Chiier^  6  Sergt.  &  Rawle,  448 ;  Q-ay  v.  Q-ay,  10 
Paige,  376  ;  Lindsay  v.  Jackson^  2  Paige,  581-2  ;  Brazleton  v.  Brooks^  2 
Head  (Tenn.),  194 ;  Colyers  Adrrir  v.  Craig^  11  B.  Monroe,  73  ;  Smith 
V.  Donnell,  9  Gill,  89 ;  Scott  v.  Scott,  17  Md.  91. 

Cooper's  right  of  set-off  against  Utterback  being  unquestionable,  the 
next  inquiry  is,  whether  the  other  defendants  have  any  prior  equities 
which  supersede  the  operation  of  such  set-off  as  to  them.  The  strong- 
est opposing  claim  is  that  of  Marshall  and  Fisher.  They  claim  f  2,000 
as  counsel  fees,  earned  in  the  suit  which  resulted  in  the  verdict  against 
Cooper,  of  $6,000  damages.  They  assert  that  this  fee  was  secured  to  them 
by  a  contract,  under  which  they  were  to  receive  one  third  of  whatever 
amount  should  be  recovered  against  Cooper ;  and  to  receive  also  a  lien 
therefor  on  the  judgment ;  that  pursuant  to  said  contract  they  entered  the 
judgment  to  their  use  on  the  14th  November,  1871  —  the  day  the  verdict 
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was  rendered.  They  claim,  therefore,  in  a  doable  right,  viz.,  in  virtae  of 
their  contract  and  of  their  attorneys'  lien.  In  regard  to  the  first,  it  is 
sufficient  to  say  that  no  such  contract  was  proven  or  admitted,  and  even 
if  proved  or  admitted,  Cooper  was  neither  party  nor  privy  to  it,  and  is 
unaffected  by  it. 

As  to  the  second  —  their  attorneys'  lien.  Originally,  in  England,  in 
some  courts,  a  solicitor  had  no  Hen  of  any  sort  on  a  judgment,  even  as 
against  his  client.  In  other  courts  his  lien  was  admitt^  and  protected  to 
the  extent  of  the  costs  allowed  by  law,  which  were  considered  to  belong  to 
the  solicitor.  At  a  later  period,  to  avoid  conflict,  and  to  establish  a  uni- 
form practice,  the  twelve  judges  adopted  a  rule  recognizing  the  solicitor's 
lien  in  all  courts  to  the  extent  of  costs^  but  no  further.  No  English  case 
can  be  found  which  goes  beyond  this,  even  between  solicitor  and  client 

In  this  country  decisions  have  varied.  A  great  preponderance  of  an* 
thority,  however,  coincides  with  the  English  rule. 

In  Vermont,  New  Hampshire,  Illinois,  Indiana,  Pennsylvania,  Missoarif 
Minnesota,  California,  and  Texas,  by  the  adjudications  of  their  highest 
courts,  the  attorney's  Uen  on  judgments  is  limited  to  disbursements,  and 
to  eosts^  and  such  fees  as  are  taxed  hy  law.  As  to  costs  and  fees,  not  so 
taxable,  but  the  right  to  which  lies  in  express  contract,  or  in  implied  con- 
tract, as  on  quantum  meruit^  no  lien  attaches,  and  the  attorney  must 
pursue  his  rights  by  appropriate  action,  like  any  other  claimant  on  con- 
tract. In  Maryland  the  only  case  which  touches  the  question  approves 
this  doctrine.     Strikers  Case^  1  Bland,  98. 

The  courts  of  New  York  appear  to  have  enlai^ed  the  lien  to  an  un- 
precedented, and  we  can  but  think,  a  dangerous  extent.  They  admit  it 
even  for  contingent  fees.  This  would  seem  to  be  straining  this,  so  to 
speak,  prerogative  right  of  attorneys  to  its  utmost.  But  not  even  in 
those  courts,  far  less  elsewhere,  can  any  case  be  found  wherein  the  at- 
torney's lien  for  fees  is  enforced  against  a  legal  or  equitable  right  of  set- 
off in  the  defendant.  The  appellants  have  not  produced  such  a  case.  It 
is  certainly  incumbent  on  them  to  do  so,  for  that  is  the  precise  issue  they 
are  required  to  sustain.  We  have  cited  many  cases  expressly  holding  the 
contrary.  Strikers  Case^  1  Bland,  98  ;  Forsythe  v.  Beveridge^  52  111. 
268  ;  Wells  v.  Hatch,  48  N.  H.  247 ;  Hill  v.  BHnkley  10  Ind.  102 ; 
Frissell  v.  Haile,  18  Mo.  18 ;  Wright  v.  Treadwell,  14  Texas,  255 ;  Ex 
parte  Kyle,  1  Cal.  331 ;  Jacohy  v.  Guier,  6  Sergt.  &  Rawle,  451  ;  Hayden 
V.  McDermott,  9  Abbott's  Pr.  R.  14 ;  Martin  v.  Kanoxise  et  al,  17  Howard 
Pr.  R.  146 ;  Nicoll  v.  Nicoll,  16  Wend.  446 ;  Ihibois's  Appeal,  88  Penn. 
St.  235. 

Assuming  the  lien  claimed  by  Marshall  and  Fisher  to  have  ever  existed, 
they  have  long  ago  lost  it.  By  the  entry  to  their  use,  November  14, 
1871,  they  became  assignees  pro  tanto^  an^  extinguished  their  lien. 

An  entry  to  the  use  of,  is  an  assignment.  An  assignee  is  an  owner. 
Lien  is  an  adverse  right,  and  cannot  coexist  with  ownership.  The  two 
are  inconsistent.  The  union  of  title  and  charge  destroys  the  charge. 
This  general  rule  is  applicable  to  all  cases  where  the  minor  right  is 
merged  in  ownership.  When  Marshall  and  Fisher  became  assignees  they 
ceased  ipso  facto  to  be  lienors.  3  Parsons  on  Contracts,  245-^-8  ;  Dodd 
V.  Brott,  1  Minn.  270 ;  Olenn  v.  Spry,  5  Md.  110  ;  MitcheU  v.  MUchell, 
2  Gill,  231. 
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Their  position  was  not  merely  that  of  assignees ;  they  were  assignees 
with  notice,  and  accordingly  were  sabject  to  all  the  equities  to  which 
their  assignor  was  liable.  Kerr  on  Injunctions,  68 ;  Waterman  on  Set- 
off, sees.  83,  96;  Dodd  v.  Brott^  1  Minn.  270 ;  Central  Bank  v.  Oopeland^ 
18  Md.  817  ;  Timms  ^  Wife  v.  Shannon,  19  Md.  314 ;  Gay  v.  fl^ay, 
10  Paige,  377;  Merrill  v.  Souther,  6  Dana,  305. 

The  claims  of  Brooke  and  Scott  and  Sanders,  as  against  Cooper,  need 
hardly  be  treated  seriously.  They  were  ordinary  creditors  of  Utterback. 
Their  sole  right  in  the  Utterback  judgment  is  derived  from  the  assign- 
ments thereof,  which  they  took  in  February,  1878.  The  evidence  shows 
them  to  have  been  familiar  with  the  litigation  between  Cooper  and  Utter- 
back in  Virginia.  Indeed  Sanders  was  a  party  to  it,  and  Brooke  and 
Scott  were  iJtterback's  counsel,  and  their  claim  is  for  services  rendered 
in  that  veiy  litigation.  They  were  assignees  under  assignments  taken 
long  after  Cooper^s  claims  were  known  to  them.  The  authorities  al- 
ready cited,  as  to  assignees  with  notice,  effectually  dispose  of  their  pre- 
tensions. 

Bartol,  C.  J.,  delivered  the  opinion  of  the  court. 

The  object  of  the  bill  of  complaint  in  this  case,  filed  by  the  appellee, 
is  to  restrain  by  injunction  the  enforcement  of  a  judgment  at  law  against 
him,  until  the  determination  of  certain  proceedings  pending  in  the  court 
of  appeals  of  Virginia,  and  until  the  mutual  claims  and  demands  of  the 
complainant  and  the  judgment  creditor  shall  be  adjusted  by  proper  ac- 
counts to  be  taken  between  them,  under  the  direction  of  the  court.  The 
appellee  asks  relief  on  the  ground  of  an  equitable  set-off. 

The  judgment  for  f 6,000  was  recovered  in  an  action  of  tort,  by  Charles 
H.  Utterback  against  the  appellee,  in  the  superior  court  of  Baltimore 
city,  in  November,  1871,  and  was  affirmed  by  the  court  of  appeals  in 
January,  1873.  37  Md.  282.  Long  before  the  institution  of  that  suit, 
viz.,  in  July,  1866,  Utterback  became  indebted  to  the  appellee  in  the 
sum  of  $11,000,  for  which,  with  interest  thereon,  the  appellee  held  the 
promissory  notes  of  Utterback,  secured  by  a  deed  of  trust  from  the 
debtor,  to  R.  W.  L.  Rasin  conveying  certain  lands  in  Fauquier  County, 
Virginia.  In  February,  1868,  the  appellee  instituted  proceedings  in  the 
circuit  court  of  Fauquier  County,  Virginia,  sitting  as  a  court  of  equity,  for 
the  purpose  of  enforcing  his  claim  against  the  property  conveyed  by  the 
deed  of  trust.  In  that  case  the  claim  of  the  appellee  was  resisted  by 
Utterback,  upon  the  alleged  ground  that  it  was  fraudulent  and  usurious, 
and  by  other  defendants  in  uiat  cause,  who  claimed  to  hold  liens  upon 
one  of  the  parcels  of  land  described  in  the  deed  of  trust,  prior  and 
superior  to  the  lien  of  the  appellee.  It  appears  from  the  proceedings  in 
that  case,  which  are  exhibited  with  the  bill,  and  by  agreement  are  made 
evidence,  that  issues  were  framed  and  sent  by  the  court  to  a  jury,  to  try 
the  questions  of  the  alleged  fraud  and  usury  on  the  part  of  the  appellee  ; 
and  the  jury,  by  their  verdict,  found  upon  the  issues  in  favor  of  the  claim 
of  the  appellee  as  leg:\l  and  valid  ;  and  it  further  appears  that  the  court 
in  September,  1871,  passed  a  decree  in  favor  of  the  appellee,  not  only 
against  Utterback,  but  also  against  the  other  defendants  in  that  suit,  and 
adjudged  that  the  appellee  was  entitled  to  a  priority  of  lien  as  against  the 
property.      From  that  decree,  the  parties  defendants  in  the  suit  have 
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taken  an  appeal  to  the  court  of  appeals  of  Virginia,  which  appeal  is  still 
pending  and  undecided. 

The  bill  in  this  case  charges  that  ^^  even  if  the  decree  of  the  circuit 
court  of  Fauquier  County  shall  be  affirmed,  the  amount  which  your 
orator  will  be  able,  at  the  best,  to  realize  thereunder  from  the  premises 
there  in  controversy,  will  fall  far  short  of  your  orator's  said  debt  and  in- 
terest, and  the  said  Utterback  will  remain  indebted  to  your  orator  in  a 
large  sum  of  money,  if  not  to  the  full  amount  of  the  judgment  which 
he  has  recovered  against  your  orator  in  this  state.  If  the  said  decree 
should  be  reversed,  the  said  Utterback  will  be  indebted  to  your  orator  in 
the  full  amount  of  your  orator's  debt  of  $11,000,  and  interest,"  &c.  &c. 

The  bill  further  charges,  that  "*'  Utterback  is  wholly  and  hopelessly  in- 
solvent, having  been  so  at  the  time  he  became  indebted  to  your  orator 
aforesaid,  and  continues  so  down  to  the  present  moment.'' 

And  the  bill  further  allies,  as  ground  for  equitable  relief,  ^^  That  having 
been  precluded  by  the  ordinary  rules  of  law  from  setting  up  his  claim  as 
aforesaid  against  said  Utterback  in  the  action  of  tort^  in  which  said  jui^ment 
was  recovered  against  him,  he  has  no  means  of  defending  himself  against  the 
gross  and  manifest  injustice,  which  would  result  to  him  from  the  execution 
of  said  writ  of  fieri  facias,  except  by  seeking  the  interposition  of  this 
honorable  court,  and  he  humbly  submits  that  in  view  of  the  circumstances 
aforegoing,  and  the  insolvency  of  said  Utterback,  he  is  entitled  to  be  pro- 
tected by  injunction,  forbidding  and  restraining  the  same,  until  the  final 
determination  of  the  appeal  now  pending  as  aforesaid  in  the  court  of 
appeals  of  Virginia,  and  your  orator  tenders  himself  ready  and  willing 
when  said  appeal  shall  be  determined,  or  the  amount  of  said  Utterback's 
liability  to  him  finally  ascertained,  to  pay  over,  as  your  honor  may  deter- 
mine, any  part  of  the  judgment  aforesaid,  which  may  remain  due  by  him, 
after  first  deducting  what  may  be  otherwise  left  unsatisfied  of  his  claim 
against  said  Utterback." 

It  appears  by  the  record,  and  the  agreement  of  facts  signed  by  the 
solicitors,  that  iJtterback  was  indebted  to  his  attorneys,  Marshall  and 
Fisher  (the  appellants),  for  professional  services  rendered  by  them  in  the 
suit  against  the  appellee,  to  the  amount  of  one  third  of  the  judgment 
therein  recovered,  as  of  the  date  of  the  entry  to  their  use  (viz.,  in 
November,  1871),  he  having  contracted  at  the  time  of  retaining  them  to 
prosecute  the  suits,  to  pay  them  one  third  of  the  amount  which  might  be 
recovered  in  the  same.  That  he  was  also  indebted  to  the  appellants, 
Brooke  and  Scott  and  Sanders,  the  amounts  respectively  mentioned  in  the 
assignments  to  their  use  respectively.  That  they  had  issued  attachments 
upon  their  respective  claims,  in  order  to  reach  the  proceeds  of  the  judg- 
ment, in  the  hands  of  the  appellee,  who  was  made  garnishee  in  Decem- 
ber, 1871,  and  pleaded  non  assumpsit  and  nulla  bona  thereto ;  that  these 
attachments  were  pending  until  February,  1873,  when  they  were  dii»- 
missed  upon  the  agreement  of  Utterback  to  assign  to  them  the  judgment, 
in  the  manner  shown  by  the  copy  of  the  judgment  exhibited  with  the 
bill  ;  that  the  amounts  due  to  them  remain  wholly  due  and  unpaid,  and 
the  assignment  to  them  was  intended  to  enable  them  to  secure  satisfaction 
thereof  out  of  the  proceeds  of  the  judgment. 

It  further  appears  that  the  appellee  received  from  the  proceeds  of  the 
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sale  of  one  of  the  parcels  of  land  mentioned  in  the  deed  of  trust,  $2,100.34, 
May,  1868,  and  applied  the  same  on  account  of  Utterback's  debt  to  him 
—  which  sum  is  not  involved  in  the  appeal.  That  the  appellee  also  re- 
ceived from  the  rental  of  the  farm  now  in  controversy  the  aggregate  sum 
of  $1,763.77  —  paid  to  him  by  the  receiver,  under  the  orders  of  the  circuit 
court  of  Fauquier  County.  And  that  the  last  mentioned  farm  was  sold, 
under  order  of  the  same  court,  and  was  bought  by  the  appellee,  and  that 
the  proceeds  of  sale,  after  deducting  costs  and  expenses,  amounted  to 
17,335.65,  which  was  allowed  to  and  received  by  the  appellee  on  account 
of  his  claim,  —  and  that  he  has  since  resold  the  farm. 

The  questions  to  be  decided  are,  first,  whether  the  appellee  is  entitled 
to  the  equitable  right  of  set-ofiE  claimed  by  him,  and  to  what  extent  ?  and 
secondly,  whether  such  right  can  be  maintained,  as  against  the  parties 
appellants,  to  whose  use  the  judgment  has  been  entered  ? 

In  deciding  the  first  question,  it  is  material  to  ascertain  to  what  extent 
the  appellee  s  claim  has  been  paid  and  satisfied  ;  and  this  depends  upon 
the  effect  of  the  proceedings  in  Virginia. 

The  appellants  contend  that  all  the  money  received  by  him,  including 
the  net  proceeds  of  the  farm  purchased  by  him,  and  amounting  in  the 
s^gregrate  to  $11,199.76,  is  to  be  applied  in  the  reduction  of  his  claim  as 
payment  thereon  ;  and  that  the  balance  only  can  be  claimed  as  a  set-off, 
which  the  appellants  state  to  be  only  about  $2,700 ;  and  they  contend  that 
it  is  inequitable,  even  if  the  right  of  equitable  set-off  exists,  to  make  the 
injunction  embrace  the  whole  judgment,  and  restrain  the  appellants  from 
collecting  any  part  of  it. 

We  do  not  concur  in  this  view ;  with  the  exception  of  the  sum  of 
$2,100.34  before  mentioned,  which  it  is  conceded  was  received  absolutely, 
and  applied  in  the  reduction  of  the  debt,  we  do  not  think  the  moneys 
which  came  into  the  appellee^s  hands  under  the  court's  orders,  from  the 
rental  and  sale  of  the  land  in  dispute,  can  be  considered  as  absolute  or 
final  payments  upon  his  claim. 

The  orders  and  decree  under  which  they  were  received  are  not  final, 
but  still  open  and  subject  to  be  reversed  on  appeal ;  and  the  money  is  held 
by  the  appellee,  not  in  his  absolute  right,  but  as  a  mere  stakeholder,  sub- 
ject to  the  final  decision  of  the  cause,  to  be  applied  in  the  satisfaction  of 
his  debt,  only  in  the  event  of  an  affirmance  of  the  decree  of  the  circuit 
court,  and  in  case  the  same  is  reversed,  will  belong  to  others,  and  his 
debt  will  remain  unsatisfied,  except  to  the  extent  of  the  credit  first  men- 
tioned. Under  these  circumstances,  it  cannot  be  s^iid  that  the  appellee 
has  not  a  subsisting  claim,  which  a  court  of  equity  will  recognize,  to  an 
amount  exceeding  the  amount  of  the  judgment.  There  is  no  question  as 
to  the  insolvency  of  Utterback,  the  judgment  creditor.  This  fully  ap- 
pears from  the  record,  and  as  against  him,  there  can  be  no  doubt  of  .the 
equitable  right  of  set-off  claimed  by  the  appellee.  Besides  the  other 
equitable  grounds  stated  in  the  bill,  arising  from  the  nature  of  the  ap- 
pellee's cross-claim,  and  his  inability  to  assert  the  same  as  a  set-off  at  law, 
in  the  action  of  tort  against  him,  —  the  insolvency  of  Utterback  furnishes 
equitable  ground  for  the  interference  of  the  court. 

In  Waterman  on  Set-off,  sec.  396,  the  author  says,  "  It  is  deducible 
from  the  general  scope  of  the  authorities,  that  insolvency  has  long  been 
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recognized  as  a  distinct  equitable  ground  of  set-off,"  and  cites  many  an- 
thorities.  This  was  distinctly  decided  in  Lindsay  y.  Jackson^  2  Paige, 
581  —  a  case  which  has  been  cited  and  approved  by  this  court  in  9  Gill, 
89,  and  17  Md.  91.  We  refer  also  in  support  of  this  proposition  to  Qay 
V.  Q-ay^  10  Paige,  876  ;  Merrill  v.  Souther^  6  Dana,  305  ;  Pond  v.  SmitK 
4  Conn.  297  ;  Jtobbtns  v.  Holleyy  19  B.  Monroe,  91 ;  and  Tuscumbia  B,  R, 
Co.  y.  Rhodes^  8  Alabama,  206.  In  this  last  case  the  doctrine  governing 
courts  of  equity  on  this  subject  is  fully  and  ably  discussed  in  the  opinion 
of  Judge  Goldthwaite.  From  these  authorities,  and  others  might  be 
cited  to  the  same  effect,  it  is  clear  that  the  appellee,  as  against  Utterback, 
would  be  entitled  to  be  protected  by  injunction  against  the  enforcement 
of  the  judgment. 

The  authorities  cited  by  the  appellants,  to  show  that  the  equitable 
right  of  set-off  does  not  exist  where  the  cross-claim  is  a  mere  contingent 
one,  depending  for  its  existence  upon  some  contingency  to  happen  in  the 
future,  nave  no  application  to  this  case ;  because,  as  we  have  before  stated, 
the  claim  of  the  appellee  is  not  one  of  this  character,  but  a  present  sub- 
sisting debt  to  the  extent  we  have  before  indicated. 

It  remains  for  us  to  consider  whether  the  appellee  is  entitled  to  relief 
as  against  the  appellants,  the  assignees  of  the  judgment. 

As  respects  Brooke  and  Scott  and  Sanders,  who  claim  simply  as 
assignees,  it  is  quite  clear  that  they  stand  in  no  better  position  than  the 
judgment  creditor,  and  are  subject  to  the  same  equitable  rights  which  ex- 
isted against  Utterback.  This  is  abundantly  shown  by  the  cases  of  Ony 
V.  Oay  and  Merrill  v.  Souther^  before  cited,  and  by  Central  Bank  v.  Cope- 
land^  18  Md.  305  ;  and  Timms  v.  Shannon^  19  Md.  277.  We  refer  also 
to  Jacohy  v.  Quier^  6  Sergt.  ft  Rawle,  45  ;  Kerr  on  Injunctions,  68 ;  and 
to  Waterman  on  Set-off,  sees.  83,  96,  and  cases  there  cited. 

This  principle  applies  also  to  the  appellants,  Marshall  and  Fisher,  so 
far  as  they  claim  as  mere  assignees.  They  assert,  howeyer,  a  right  to  a 
superior  equity,  on  the  ground  of  a  lien  to  which  they  claim  to  be  entitled 
as  attorneys  for  Utterback,  in  the  suit  in  which  the  judgment  was  re- 
coyered. 

By  reference  to  the  English  cases,  it  appears  that  formerly  the  rule  on 
this  subject  was  not  uniform ;  in  some  of  the  courts  the  solicitor  had  no 
lien  whatsoever,  while  in  others  his  lien  existed  to  the  extent  of  the  eo9U 
allowed  by  law,  which  belonged  to  the  solicitor;  afterwards  the  judges 
established  a  uniform  practice  or  rule,  under  which  the  lien  was  recog- 
nized to  the  extent  of  his  legal  costs  or  fees  allowed  to  him  by  law. 
There  is  no  English  case  which  we  have  seen  that  extends  the  lien  farther 
than  this. 

In  the  United  States  the  decisions  are  not  uniform. 

In  Vermont,  New  Hampshire,  Pennsylvania,  Indiana,  Illinois,  Missouri, 
Minnesota,  Texas,  and  California,  it  has  been  decided  by  the  courts  of  last 
resort,  that  no  such  lien  exists,  except  for  the  attorney's  costs  and  fees 
taxed  and  allowed  by  law.  And  for  a  claim  of  the  attorney  for  services, 
such  as  that  of  the  appellants,  he  is  left  to  his  remedy  against  his  client 
upon  the  contract.  While  in  some  of  the  states,  as  in  New  York,  Ala- 
bama, Georgia,  and  Florida,  and  perhaps  some  others,  the  attorney's  lien 
is  held  to  extend  to  his  compensation  for  services,  where  it  is  fixed  by 
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contract,  or  rests  upon  the  principle  of  quantum  meruit ;  and  as  between 
the  attorney  and  client,  the  courts  protect  the  lien  of  the  attorney.  In  re 
Paschal^  10  Wall.  488,  the  supreme  court  have  also  recognized  such  lien 
as  existing.  That  was  a  case  arising  between  the  attorney  and  his  client, 
and  the  questions  there  decided  have  no  application  to  this  case. 

In  New  York,  where  the  lien  is  recognized  to  the  fullest  extent,  it  has 
been  decided  by  the  court  of  errors  that  it  cannot  be  asserted  against  a 
party  proceeding  by  a  bill  in  chancery,  to  obtain  a  set-ofiE  against  the 
judgment  of  a  cross-claim  existing  when  the  judgment  was  rendered. 
Nicoll  y.  Nicolly  16  Wend.  446.  In  that  case  the  decision  of  the  chancel- 
lor in  Ghridley  v.  Garrison^  4  Paige,  647,  was  reversed. 

In  Maryland  no  case  involying  the  question  of  the  attorney's  lien  has 
arisen  or  been  decided  by  the  appellate  court. 

In  Strikers  Case^  1  Bland,  98,  a  petition  was  filed  by  solicitors,  claim- 
ing to  be  allowed  out  of  a  fund  in  court,  for  professional  services  rendered 
in  the  cause ;  the  chancellor  dismissed  the  petition,  saying,  that  ^^  he  knew 
of  no  practice  of  this  court,  or  of  any  analogous  proceeding  of  the  English 
court,  which  would  authorize  the  introduction  of  claims  of  this  sort  into  a 
cause  depending,  or  about  to  be  disposed  of ; "  and  added,  ^^  the  chancellor 
must,  in  all  cases,  leave  the  contracts  between  solicitors  and  suitors,  rela- 
tive to  professional  services,  to  be  settled  and  decided  upon  in  like  man- 
ner as  all  other  contracts."  And  this  we  think  is  in  accordance  with 
sound  reason,  and  the  uniform  practice  in  this  state.  In  our  opinion  the 
appellants,  Messrs.  Marshall  &  Fisher,  were  not  entitled  to  any  lien  upon 
the  judmnent  growing  out  of  their  contract  with  Utterback,  or  for  pro- 
fessional services  rendered  by  them  as  attorneys  in  the  suit,  which  they 
can  assert  in  this  case  as  against  the  equitable  set-ofiE  claimed  by  the 
appellee.  Their  rights  depend  upon  the  entry  made  to  their  use,  and 
they  stand  in  the  position  of  assignees  of  the  judgment,  which,  as  we  have 
before  said,  is  subject  to  the  equitable  right  of  set-off  claimed  by  the  ap- 
pellee. 

There  was  no  error  in  the  ruling  of  the  circuit  court  upon  the  petition 
of  the  appellants,  asking  that  the  appellee  be  required  to  elect  between 
the  proceedings  in  this  cause,  and  that  instituted  by  him  in  the  circuit 
court  of  Fauquier  County,  against  the  same  parties.  It  is  settled  that  the 
pendency  of  a  suit  at  law  in  a  foreign  jurisdiction  is  no  bar  to  suit  for  the 
same  cause  in  this  state.     Seevers  v.  Clement^  28  Md.  434. 

In  this  case  it  appears  that  the  Maryland  defendants,  Marshall  & 
Fisher,  did  not  appear  in  the  Virginia  suit,  refusing  to  acknowledge  the 
jurisdiction  of  the  Virgina  court,  while  the  other  appellees,  residents 
of  Virginia,  have  voluntarily  appeared  in  the  present  suit.  We  think 
there  is  no  equitable  ground  upon  which  the  appellee  could  be  required  to 
make  the  election. 

Upon  the  whole  case,  we  are  of  opinion  the  appellee  was  entitled  to  the 
injunction  as  prayed,  and  the  order  of  the  circuit  court  will  therefore  be 
affirmed,  and  the  cause  remanded,  to  the  end  that  the  injunction  may  be 
issued  upon  the  terms  prescribed  by  the  order  of  the  circuit  court. 

Affirmed  and  remanded. 
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SUPBEME  COURT  COMMISSION  OF  OHIO. 

(To  appear  in  27  Ohio  St) 

ACTION  TO  RECOVER  FOR  INJURIES  RESULTING  FROM  INTOXICATION. 
—  LIABILITY  OP  PERSON  CONTRIBUTING  TO  CAUSE  HABITUAL  IN- 
TOXICATION. —  DAMAGES.  —  STATEMENT  OF  PHYSICIAN  THAT  LIQ- 
UOR  WAS  FOR  PATIENT,  ETC. 

BOYD  r.  WATT. 

1.  To  constitute  a  liability  under  the  proyisions  of  the  seventh  section  of  the  law  "  To 
provide  against  the  evils  resulting  from  the  sale  of  intoxicating  liquors"  (2  S.  &  C. 
1432),  before  the  same  was  amended,  where  the  action  is  to  recover  for  injuries  re- 
sulting from  habitual  intoxication  during  a  period  of  years,  it  is  not  essential  to  a  re- 
covery that  the  defendant  shall  have  been  the  sole  cause  of  such  habitual  intoxica- 
tion. 

2.  In  such  case,  where  the  right  of  action  is  for  the  damages  to  person,  property,  or 
means  of  support,  resulting  from  such  habitual  intoxication,  one  who  contributes  to 
cause  that  condition  by  his  illegal  sales,  which  of  themselves  tend  to,  and  are  cal- 
culated to  produce  that  result,  is  presumed  to  have  intended  it,  and  is  liable  for  the 
damages  resulting,  though  others  may,  by  their  illegal  sales,  have  contributed  thereto, 
without  his  knowledge,  or  without  preconcert  with  him. 

8.  Where  the  damages  resulting  arise  from  incapacity  for  business,  and  loss  of  estate, 
caused  by  such  habitual  intoxication,  and  it  becomes  impossible  to  separate  the  dam- 
ages caused  by  otlfers  from  those  caused  by  the  defendant,  he  is  liable  for  all  such 
damages,  if  the  natural  and  probable  consequence  of  his  illegal  acts  were  to  cause  such 
injury. 

4.  The  statement  of  a  physician,  who  was  in  the  habit  of  getting  intoxicated,  made  at 
the  times  of  his  purchases  of  liquor,  that  he  wanted  it  for  a  patient,  and  for  medical 
purposes,  does  not,  in  the  absence  of  proof  to  the  contrary,  raise  the  presumption  that 
It  is  a  sale  to  th^  patient. 

Error  to  the  district  court  of  Gruemsey  County. 

Lucius  P,  Marshy  for  plaintiff  in  error.  The  statute  upon  which  this 
suit  is  based  will  receive  a  strict  construction.  The  penalties  it  imposes 
and  the  liabilities  it  creates  will  not  be  extended  by  implication.  This 
rule  is  elementary.  Hall  v.  State^  20  Ohio,  15 ;  Turner  v.  The  State^  1 
Ohio  St.  424;  Moore  v.  McClief,  16  Ohio  St.  68;  Sprague  v.  Birdsall, 
2  Cowen,  419 ;  4  Mass.  146 ;  lb.  473 ;  Mowson  v.  Cheiftery  22  Pick. 
387. 

Boyd  was  only  liable  for  the  damages  resulting  from  the  sales  he  made. 
2  Hilliard  on  Torts,  316,  sec.  10.  The  legislature  has  not  the  power  to 
punish  a  man  beyond  the  consequences  of  his  own  acts,  or  acts  to  which  he 
knowingly  contributes. 

Watt  was  a  doctor.  Some  of  the  whiskey  he  procured  from  Boyd,  he 
procured  on  the  representation  that  he  wanted  it  for  a  patient.  The 
statute  makes  Boyd  liable  for  sales  to  Watt,  Sales  to  another,  the  whiskey 
being  delivered  to  Watt,  are  not  sales  to  Watt,  and  the  plaintiff  was 
bound  to  prove  sales  to  Watt.  Such  a  transaction  having  no  light  thrown 
upon  it  by  other  evidence,  in  the  absence  of  other  proof  touching  such 
sales,  was  not  a  sale  to  Watt.  This  legal  proposition  is  plain  enough, 
and  the  defendant  was  entitled  to  a  plain  and  unequivocal  charge  upon 
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it.  Wash.  Mvt.  Ins.  Co.  v.  M.  ^  M.  Ins.  Co.  6  Ohio  St.  460  ;  lb.  275  ; 
White  V.  Thomas,  12  Ohio  St.  812 ;  L.  M.  R.  R.  Co.  v.  Wetmore,  19 
Ohio  St.  110. 

H.  Skinner  ^  J.  W.  White,  for  defendant  in  error,  claimed  that  when 
a  person  contributes,  with  others,  to  produce  a  common  injury,  by  a 
similar  reason  he  is  responsible  for  the  general  damage.  The  rule  is  that 
there  is  no  contribution  between  wrong-doers.  This  applies  to  a  case 
where  several  unite  in  or  contribute  to  do  a  common  injury,  and  one  is  re- 
quired to  pay  the  damage,  he  shall  not  recover  back  any  part  from  a 
co-actor,  for  the  reason  that  such  party  is  severally  as  well  as  jointly  re- 
sponsible, and  the  courts  will  not  aid  parties  who  violate  the  law.  It  is 
no  defence  to  an  action  sounding  in  tort  that  persons  who  united  in  or 
contributed  to  a  wrong,  are  not  united  as  defendants  in  an  action  brought 
against  one  of  the  wrong-doers. 

Johnson,  J.  The  plaintiff  below,  Frances  Watt,  brought  this  ac- 
tion under  section  7  of  the  liquor  law,  so  called.    2  S.  &  C.  1432. 

She  alleges  that  her  husband,  Joseph  Watt,  was  a  physician,  having  an 
extensive  practice,  and  from  the  profits  of  that  practice  was  able  to 
furnish  her  a  comfortabfe  means  of  support ;  that  about  April,  1865,  he 
became  and  was  in  the  habit  of  getting  intoxicated,  and  so  continued 
until  his  death  in  1869,  of  which  the  defendant  had  notice ;  that  during 
that  period,  and  at  sundry  and  divers  times,  the  defendant  sold  him,  in 
quantities  of  from  one  pint  to  a  quart,  intoxicating  liquors,  causing  said 
Watt  to  became  intoxicated  and  an  habitual  drunkard.;  and  by  reason 
thereof  during  said  period,  and  resulting  therefrom,  to  become  incapable 
of  attending  to  his  usual  business,  and  squandered  his  estate,  and  so  de- 
prived her  of  her  means  of  support,  to  her  damage,  &c.  To  this  thefe 
was  a  general  denial. 

On  the  trial  a  bill  of  exceptions  was  taken,  showing  that  evidence  was 
given  by  the  plaintiff  tending  to  prove  the  allegations  of  the  petition, 
and  on  the  part  of  the  defendant  tending  to  show  that  some  of  the  liquor 
which  Watt  drank,  producing  some  of  the  intoxication  during  the  period 
named,  and  which  caused  a  part  of  the  injury  which  the  plaintiff  had 
sustained  in  her  means  of  support,  was  sold  to  Dr.  Watt  by  other  persons 
than  the  defendant. 

The  defendant  also  offered  evidence  tending  to  show  that  Watt  was  a 
practising  physician,  and  that  on  some  of  the  occasions  when  he  procured 
whiskey  from  the  defendant  he  represented  that  he  wanted  it  for  persons 
whom  he  named,  and  was  attending,  for  medical  purposes,  upon  which 
representations  the  defendant  furnished  some  of  the  whiskey,  and  that 
some  of  the  persons  named  were  sick  at  the  time,  and  were  attended  pro- 
fessionally by  him. 

The  defendant  asked  the  court  to  charge  the  jury  that  the  defendant 
was  only  liable  for  damages  to  the  plaintiff  occasioned  by  intoxication 
produced  by  the  intoxicating  liquors  which  the  defendant  himself  had 
sold  to  said  Dr.  Watt,  and  that  the  defendant  was  not  liable  for  any 
damages  produced  by  the  intoxication  of  said  Dr.  Watt,  occasioned  by 
intoxicating  liquors  sold  to  him  during  said  period  by  other  persons ; 
which  charge  the  court  refused  to  give,  except  as  qualified  herein ;  to 
which  refusal  the  defendant  excepted. 
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The  defendant  also  asked  the  court  to  charge  the  jury,  that  if  Dr. 
Watt,  at  any  of  the  times  when  the  plaintiff  proTed  he  had  procured 
whiskey  from  the  defendant,  represented  to  the  defendant  that  he  wanted 
the  same  for  a  patient  whom  he  was  then  attending,  and  for  medical  pur- 
poses, in  the  absence  of  any  other  proof  in  such  behalf,  and  touching 
such  sales,  the  jury  were  not  authorized  to  find  that  such  procurement  of 
whiskey  from  the  defendant  was  a  sale  by  the  defendant  to  said  Dr.  Watt, 
which  charge  the  court  refused  to  give ;  to  which  refusal  the  defendant 
also  excepted. 

The  qualification  of  the  first  charge  asked  for  as  given  was  as  fol- 
lows :  — 

**  Should  vou  find  that  the  defendant  sold  intoxicating  liquor  to  Joseph 
Watt  in  violation  of  law,  within  the  time  charged  in  the  petition,  and  that 
the  plaintiff  sustained  damages  by  reason  of  the  intoxication  of  said  Watt, 
caused  thereby  to  her  person,  property,  or  means  of  support,  the  fact  that 
other  persons  also  sold  liquor  to  said  Watt,  in  violation  of  law,  within  that 
period,  and  which  liquor  may  have  contributed  to  increase  the  intoxication, 
and  consequently  to  enhance  the  injury  resulting  to  the  plaintiff  there- 
from ;  such  facts,  if  they  be  shown  to  have  existed,  will  not  exonerate  the 
defendant  from  the  consequence  of  his  wrongful  acts ;  but,  on  the  contrary, 
he  will  still  be  responsible  for  all  the  injury  resulting  to  the  plaintiff  from 
the  intoxication  of  Joseph  Watt,  caused  by  his  illegal  sales  of  liquor  to 
him.  If  you  can  separate  the  damages  resulting  from  the  intoxication 
caused  by  illegal  sales  to  Watt  by  defendant  from  the  damages  resulting 
from  sales  by  others,  you  must  do  so ;  but,  if  such  separation  cannot  bb 
made,  you  will  render  your  verdict  against  the  defendant  for  all  the  act- 
ual pecuniary  damages  resulting  to  the  plaintiff  in  person,  property,  or 
means  of  support,  by  reason  of  the  intoxication  of  said  Joseph  Watt,  to 
which  intoxication  the  illegal  sales  of  intoxicating  liquor  by  the  defendant 
contributed." 

Upon  the  second  point  the  court  charged,  that  ^^  a  sale  to  any  other 
person,  though  the  delivery  was  to  an  agent  who  was  at  the  time  intoxi- 
csvted,  or  in  the  habit  of  becoming  intoxicated,  would  not  be  a  violation  of 
law  if  the  person  to  whom  the  sale  was  actually  made  was  a  sober  person. 

^^  If  it  be  shown  by  the  evidence  that  the  defendant  sold  intoxicating 
liquor  to  Joseph  Watt,  and  said  Watt  was  at  the  time  intoxicated,  or  in 
the  habit  of  becoming  intoxicated,  and  the  defendant  had  knowledge  of 
such  intoxication  or  habit,  the  fact  that  Watt  was  a  physician,  and  that 
he  at  the  time  represented  that  such  liquor  was  to  be  used  by  him  for 
medicinal  purposes,  or  in  the  exercise  of  his  profession,  would  not  be  a 
justification  of  the  defendant,  nor  would  it  excuse  him  from  the  conse- 
quence of  his  act.  A  sale,  under  such  circumstances,  would  be  a  viola- 
tion of  law. 

^*  If  you  are  satisfied  by  the  evidence  that  the  defendant  sold  intoxicat- 
ing liquor  upon  representations  made  by  Joseph  Watt  that  such  liquor 
was  designed  for  another  person,  and  to  be  used  by  such  person  medici- 
nally ;  and  that  he  delivered  the  same  to  said  Watt  upon  such  representa- 
tion and  received  pay  from  him  therefor ;  and  that  said  Watt  was  at  the 
time  intoxicated,  or  in  the  habit  of  becoming  intoxicated,  and  the  defend- 
ant then  knew  that  said  Watt  was  intoxicated,  or  in  the  habit  of  becom- 
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ing  intoxicated,  such  sale  would  be  a  violation  of  the  law,  unless  the 
evidence  further  satisfies  you  (the  burden  of  proof  as  to  this  being  on  the 
defendant)  that  the  liquor  so  sold  was  actually  delivered  by  Watt  to  the 
person  for  whom  he  represented  it  to  be  designed,  or  that  Watt  had  been 
anthorized  by  such  person  to  make  the  purchase  for  him." 

Under  the  authority  of  Adams  v.  The  State^  25  Ohio  St.  684,  we  do 
not  feel  warranted  in  examining  other  parts  of  the  charge  of  the  court 
below,  and  therefore  proceed  to  notice  the  points  made  by  the  refusal  of 
the  court  to  charge  as  requested,  and  by  the  charges  given  covering  the 
same  points. 

The  first  proposition  which  the  court  refused  to  give,  except  with  the 
qualification  stated,  was,  that  the  defendant  was  only  liable  for  the  dam- 
ages occasioned  by  the  liquors  which  he  had  himself  sold,  and  that  he 
''  was  not  liable  for  any  damages  produced  bv  the  intoxication  of  said  Dr. 
Watt,  occasioned  by  intoxicating  liquors  sold  to  him  during  said  period 
by  other  persons." 

In  the  charge  as  given,  the  jury  were  properly  instructed  that  before 
they  could  find  for  the  plaintiff,  she  must  satisfy  them  by  a  preponder- 
ance of  testimony  that  the  defendant  sold  intoxicating  liquor  to  the  hus- 
band contrary  to  the  act;  that  he  became  intoxicated  with  the  liquor  so 
sold ;  and  that  she  was  injured  in  her  means  of  support  in  consequence  of 
the  intoxication  so  induced.  This  charge,  which  it  is  presumed  preceded 
this  request  to  charge,  covers  the  same  ground  as  this  special  charge  asked. 

It  is  a  distinct  assertoin  that  the  plaintiff's  right  of  recovery  rested 
solely  on  the  illegal  acts  of  defendant,  and  grew  out  of  the  intoxication  so 
induced  by  him. 

It  excluded  the  idea  that  the  defendant  could  be  made  liable  for  dam- 
ages resulting  from  the  acts  of  others. 

They  were  told  that,  before  a  verdict  could  be  rendered  against  the  de- 
fendant, they  must  find  that  the  plaintiff  had  been  injured  in  her  means 
of  support  in  consequence  of  the  intoxication  of  her  husband,  caused  by 
his  illegal  sales. 

Was  it  necessary  to  add,  that  for  any  damages  produced  by  liquors 
sold  by  others  he  was  not  liable  ?     We  think  not. 

The  court  was  careful  to  limit  his  liability  to  the  consequences  of  his 
illegal  acts,  and  the  request  upon  this  point  was,  in  effect,  to  ask  the  court 
to  repeat  the  same  charge  in  different  language. 

The  court,  however,  did  give  the  charge  requested  with  the  qualifica- 
tion stated. 

That  qualification  was,  in  substance,  that  if  during  that  period  the 
plaintiff  had  sustained  damages  by  the  illegal  sales  by  the  defendant,  the 
fact  that  during  the  same  period  other  persons  by  their  illegal  sales  had 
contributed  to  increase  the  intoxication,  and  consequently  enhance  the 
damages  to  the  plaintiff,  that  would  not  exonerate  the  defendant  from 
the  consequences  of  his  illegal  acts. 

This  proposition  is  apparently  so  self-evident  in  its  nature  that  it  hardly 
needs  any  argument  to  support  it. 

It  is  a  well  settled  principle,  that  where  a  person  undertakes  to  do  an 
unlawful  act  which  will  result  in  injury  to  another,  and  actually  uses  the 
means  calculated  to  do  such  act,  the  fact  that  third  persons  have  also  con- 
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tributed  to  that  resalt  would  not  exonerate  him  from  the  consequences. 
To  this  part  of  the  charge,  standing  alone,  there  seems  to  be  no  objection. 
It  is  only  when  coupled  with  that  which  follows,  that  is,  if  they  could  not 
separate  the  damages  resulting  from  the  intoxication  caused  by  the  de- 
fendant from  those  caused  by  others,  then  the  defendant  was  liable  for  all 
the  injury  to  plaintiff's  means  of  support  to  which  he  contributed. 

The  charge  of  the  court  on  the  subject  of  damages  was  intended  to  meet 
three  possible  aspects  of  the  evidence :  — 

1 .  If  the  defendant  was  the  sole  cause  of  the  intoxication,  he  was  liable 
for  all  the  damages  resulting. 

2.  If  some  of  the  injury  waa  caused  by  others,  he  was  not  liable  for 
damages  resulting  from  their  illegal  sales. 

3.  If  the  damages  could  not  be  separated,  then  he  was  liable  for  all  in- 
juries to  which  he  had  contributed  by  his  illegal  sales. 

To  this  last  charge  the  defendant  objects.  It  is  claimed  to  virtually 
make  him  liable  for  intoxication  caused  by  others. 

The  statute  gives  the  action  against  ^^  any  person  who  shall  ....  have 
caused  the  intoxication.'*  This  intoxication  may  be  "  habitual  or  other- 
wise." A  right  of  action  is  given  for  damages  resulting  from  single  cases 
of  intoxication  or  from  habitual  intoxication.  Under  the  Code  several  dis- 
tinct causes  of  action  may  be  joined  in  one  action  for  damages  growing 
out  of  distinct  cases  of  intoxication,  when  each  cause  of  action  is  separate 
and  distinct  and  is  between  the  same  parties ;  but  if  on  trial  it  appears 
that  some  of  the  acts  of  intoxication  were  caused  by  others,  no  recovery 
as  to  them  could  be  had.  In  such  case  the  causes  of  action  are  separate, 
and  the  damages  resulting  from  each  are  distinct  and  disconnected,  and 
the  causes  of  action  should  be  separately  stated  and  numbered. 

In  such  a  case  the  question  would  be  as  to  each  case  of  intoxication, 
who  caused  it,  and  what  damages  resulted  from  it.  What  would  consti- 
tute a  causing  of  a  single  act  under  the  statute  to  render  one  liable  would 
then  arise.  That  question  is  not  made  in  this  case.  The  charge  is  of 
causing  habitual  intoxication  for  a  series  of  years.  The  damages  allied 
are  not  the  proximate  results  from  distinct  cases,  but  the  ultimate  result 
of  habitual  intoxication.  This  continued  habit  of  drinking  is  alleged  to 
have  rendered  the  husband  incapable  of  attending  to  his  business,  and 
caused  him  to  squander  his  estate.  This  final  result  deprived  the  plaintiff 
of  her  means  of  support.  It  is  a  charge  of  repeated  illegal  acts,  produc- 
ing by  their  united  effects  an  ultimate  state  or  condition  of  Dr.  Watt,  out 
of  which  the  damages  arise. 

The  plaintiff  asks  to  recover  the  damages  resulting  from  this  state  or 
condition  of  her  husband,  caused  by  repeated  illegal  sales  for  a  series  of 
years,  and  not  the  damages  from  a  single  case  of  intoxication,  nor  of  a 
series  of  distinct  cases  at  different  times,  caused  by  separate  and  distinct 
illegal  sales. 

The  means  used  were  sales  in  quantity  by  the  pint  and  quart.  To  a 
person  of  Dr.  Watt's  habits  frequent  sales  in  such  quantity  were  calculated 
of  themselves  to  produce  the  result  complained  of. 

Every  man  is  presumed  to  have  intended  the  natural  and  probable 
consequences  of  his  acts.  The  defendant  was,  in  violation  of  law,  using 
means  calculated  to  produce  the  alleged  injury.     If  the  jury  foand  that 
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this  was  80,  and  that  the  means  so  employed  were  so  continued  as  to  pro- 
duce the  condition  of  the  husband  alleged,  then  they  had  the  right  to  pre- 
sume he  intended  the  result  which  followed,  though  others,  with  or  with- 
out preconcert,  contributed  to  cause  it. 

The  intent  with  which  the  act  or  acts  are  done  is  always  an  important 
element  in  the  case.  In  this  case  it  is  peculiarly  so.  The  means  used, 
the  force  or  agency  employed,  are  to  be  considered  in  ascertaining  that 
intent. 

If,  as  seems  to  be  claimed,  a  defendant  can  only  be  liable,  except  in 
cases  of  conspiracy  or  agreement,  when  he  is  not  the  sole  cause  of  the  ha- 
bitual intoxication,  and  no  recovery  can  be  had  unless  the  damages  can  be 
separated  (an  impossibility  in  most  cases  of  this  class),  then  this  part  of 
the  statute  is  virtually  a  dead  letter. 

Why  should  a  defendant  be  exonerated  from  the  injury  he  has  caused 
by  his  habitual  wrongs  for  a  series  of  years  by  showing  that  others,  with- 
out his  knowledge,  have  also  contributed  by  like  means  to  this  result  ? 
He  was  using  adequate  means  to  produce  the  result,  and  may,  therefore, 
fairly  be  presumed  to  have  intended  it.  True,  he  may  not  have  enjoyed 
a  monopoly  in  the  profits  accruing,  by  reason  of  the  competition  of  others 
in  a  common  business,  but  that  certainly  is  no  reason  why  he  should  not 
be  liable  for  the  injuries  he  was  intentionally  engaged  in  causing.  If 
such  is  the  law,  then  he  could  take  advantage  of  his  own  wrong  by  show- 
ing that  during  these  four  years  another  or  others  had  also  contributed. 

Such  is  not  the  law  in  criminal  cases  at  common  law,  as  will  be  shown 
hereafter ;  and  we  know  no  reason  for  greater  strictness  under  this  stat- 
ute than  in  cases  of  the  highest  crimes  known  to  the  law.  This  section  of 
the  statute,  we  take  it,  is  to  be  construed  by  ordinary  canons  of  con- 
struction. 

All  joint  tortfeasors  are  jointly  or  severally  liable,  at  the  election  of  the 
plaintiff.     1  Chitty's  Plead.  86 ;  6  Taunton,  29  ;  1  Wash.  187. 

Counsel  properly  admit  that  where  two  or  more  act  by  concert  in  an 
unlawful  design,  each  is  liable  for  all  damages  ;  but  claim  if  each  acts  in- 
dependently, or  without  the  knowledge  of  the  other,  then  he  is  only  liable 
for  his  own  acts.  In  the  former  case,  the  acts  of  others  co($peratmg  are 
his  acts,  because  they  are  only  in  furtherance  of  a  common  unlawful 
design. 

If  there  is  no  common  intent,  there  can  be  no  joint  liability,  but  each 
is  responsible  for  his  own  act.  If  there  is  a  common  intent,  or  if  one 
without  such  intent  aids  one  with  it,  in  doing  an  unlawful  act,  the  latter 
is  nevertheless  guilty,  though  not  the  sole  cause.  They  claim  this  princi- 
ple is  limited  to  cases  of  conspiracy  or  concerted  action. 

In  this  we  think  they  mistake  the  authorities.  We  hold  that  this  com- 
mon intent,  which  is  sufficient  to  create  mutual  liability,  may  exist  with- 
out previous  agreement,  or  a  common  understanding  to  do  an  unlawful 
act,  and  that  it  may  be  presumed  to  exist,  when  the  means  employed 
creates  that  presumption,  as  well  as  by  proving  an  express  agreement. 

Wharton,  in  his  recent  work  on  Negligence,  under  the  head  of  **  Causal 
Connections,"  section  144,  says  :  "  The  fact  that  another  person  contrib- 
uted either  before  the  defendant's  interposition,  or  concurrently  with  such 
interposition  in  producing  the  damage,  is  no  defence." 

VOL.  in.  34 
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So,  if  two  trains  of  cars  collide  by  mutual  negligence  of  those  operating 
them,  they  are  jointly  or  severally  liable.  Colegrove  v.  JV".  Y,  Sr  N.  S.  B. 
B.  20  N.  Y.  492. 

To  constitute  parties  co-wrong-doers,  it  is  not  necessary  to  show  they 
acted  by  preconcert,  if  they  were  intending  to  do  the  same  injury,  and 
were  acting  simultaneously  in  its  accomplishment.  In  such  case  they  are 
jointly  and  severally  liable. 

This  precise  question  was  considered  in  Stone  v.  Dickinson^  5  Allen,  29. 
Nine  different  creditors  wrongfully  sued  out  writs  against  their  debtor ; 
placed  them  in  hands  of  the  same  officer,  who  arrested  the  debtor  on  all 
the  writs  at  the  same  time ;  each  creditor  being  ignorant  of  what  the  other 
was  doing  ;  it  was  held  they  were  jointly  or  severally  liable,  though  there 
was  no  preconcerted  action. 

Bigelow,  C.  J.,  says :  '^  As  a  matter  of  first  impression,  it  would  seem 
....  they  could  not  be  regarded  as  co-trespassers,  in  the  absence  of 
proof  of  an  intention  to  act  together,  or  of  knowledge  that  they  were  en- 
gaged in  a  common  enterprise. 

^*  But  a  careful  consideration  of  the  nature  of  the  action  and  of  the 
wrong  done  ....  will  disclose  the  fallacy  of  this  view  of  the  case. 

'^  The  wrong  which  constitutes  the  gist  of  the  action  is,  that  he  has 
been  unlawfully  arrested It  is  only  one  wrong.  The  error  con- 
sists in  supposing  that  the  several  parties  ....  cannot  be  regarded  as 
co-trespassers,  because  it  does  not  appear  that  they  acted  in  concert,  or 
knowingly  employed  a  common  agent.  Such  preconcert  or  knowledge  is 
not  essential  to  the  commission  of  a  joint  trespass. 

"  It  is  the  fact  that  they  all  united  in  the  wrongful  act^  or  set  on  foot  or 
put  in  motion  the  agency  hy  which  it  was  committed^  that  renders  them 
jointly  liable  to  the  person  injur ed,^^ 

"  The  fault  of  a  mere  stranger,  however  much  it  may  contribute  to  the 
injury,  is  no  defence  for  one  whose  negligence  helped  to  bring  the  accident 
about."  Shearman  &  Redf.  on  Negligence,  sections  27  and  46,  and  cases 
cited. 

"  Persons  who  cooperate  in  an  act  directly  causing  injury  are  jointly 
liable  for  its  consequences,  if  they  act  in  concert,  or  unite  in  causing  a 
single  injury^  even  though  acting  independently  of  each  other. ^^  lb.  sec- 
tion 58. 

The  same  principle  obtains  in  criminal  law :  "  If  a  party  be  engaged  in 
an  unlawful  act,  and  another  assists  him,  and  actually  perpetrates  the 
mischief,  the  first  party  shall  be  held  responsible  as  though  he  had  been 
sole  perpetrator Upon  the  same  principle  it  is  that  he  is  re- 
sponsible to  the  same  extent,  though  the  fatal  blow  be  struck  by  another 
without  any  concert  on  his  part.^*  Buts  v.  The  State^  Meigs  (Tenn.), 
108  ;  1  Bishop  Crim.  Law,  sec.  642. 

In  such  cases  the  party  charged  is  held  liable  for  causing  the  injury, 
though  not  the  sole  cause. 

If  the  defendant  was  using  the  means  calculated  to  produce  the  injui^, 
the  law  presumes  he  intended  to  produce  it.  If  others,  with  or  without 
concert,  were  concurrently  cooperating  with  him,  using  like  means,  they 
were  acting  with  the  same  common  design ;  and  if  the  injury  resulted, 
each  is  liable,  though  each  was  acting  without  the  knowledge  of  what  the 
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other  was  doing.  So  if  the  defendant  alone  was  using  such  means  as 
created  this  presumption  of  intent  to  do  the  act,  and  another,  without 
concert,  free  from  such  intent,  was  contributing  to  the  injury,  the  former 
is  liable  for  all  damages,  notwithstanding  the  other  also  contributed. 

If  the  defendant's  illegal  sales  were,  under  the  circumstances,  sufficient 
in  quantity  and  frequency  to  cause  habitual  drunkenness,  he  is  engaged  in 
an  unlawful  act,  and  liable  for  the  consequences,  though  others,  without 
preconcert,  united  in  causing  it.  Such  is  the  uniform  rule  in  this  class 
of  cases. 

This  principle  of  law  is  so  strongly  supported  by  both  reason  and  au- 
thority, that  it  will  hardly  be  questioned.  Nor  is  it  in  conflict  with 
numerous  authorities  in  cases  of  trespassing  animals  belonging  to  different 
owners.  Separate  owners  are  not  at  common  law  jointly  liable  for  inju- 
ries jointly  committed  by  their  respective  animals,  though  all  happen  as 
parts  of  a  single  transaction.  In  such  cases  each  owner  is  liable  only  for 
the  injuries  committed  by  his  own  animal,  because  of  his  negligence  in 
permitting  it  to  run  at  large.  This  neglect  is  the  ground  of  the  owner's 
liability.  As  the  animals  are  supposed  to  be  under  the  separate  control 
of  each  owner,  and  his  negligence  is  distinct  from  that  of  the  other,  and 
not  in  furtherance  of  a  common  object,  they  cannot  be  jointly  liable,  be- 
cause the  wrongful  neglect  of  each  is  wholly  independent,  and  the  dam- 
ages are  not  the  direct  result  of  the  act.  There  is  no  concurring  agency 
of  the  owners  in  the  trespass. 

If,  however,  the  separate  owners  of  such  animals  keep  them  in  common, 
and  suffer  them  to  run  at  large  as  one  herd  or  body,  then  they  are  jointly 
liable  for  all  damages,  by  the  united  trespasses  of  all  or  any  of  the  ani- 
mals.    Jack  V.  Hudnally  25  Ohio  St.  255. 

The  fact  that  the  amendment  to  this  section  by  the  Adair  law  uses  the 
words,  "  in  whole  or  in  part,"  is  referred  to  as  evidence  that  the  original 
section  was  limited  to  intoxication  "  caused  in  whole."  To  this  we  an- 
swer :  1st.  As  already  shown  and  admitted  by  counsel,  joint  wrong- 
doers were  liable  for  each  other  ;  2d.  This  clause  of  the  Adair  law 
was  doubtless  inserted  to  put  at  rest  an  open  question,  one  about  which 
there  was  much  difficulty  and  difference  of  opinion  in  different  parts  of 
the  state. 

2.  It  is  claimed  the  court  erred  in  refusing  to  charge:  That  if  Dr. 
Watt,  at  any  time  when  he  procured  whiskey  from  the  defendant,  repre- 
sented that  he  wanted  it  for  a  patient  he  was  attending,  and  for  medicinal 
purposes,  the  jury  were  not  authorized  to  find  such  procurement  was  a 
sale,  in  the  absence  of  any  other  proof  touching  such  sale. 

We  think  there  was  no  error  in  refusing  this  charge.  If  the  plaintiff 
offered  evidence  tending  to  show  a  sale,  which  to  Dr.  Watt  was  illegal 
primd  facie^  the  burden  of  showing  it  was  not  rested  on  the  defendant, 
and  this  was  not  shown  by  the  mere  declaration  of  the  purchaser.  The 
jury  were  told  that  a  sale  to  any  other  person,  though  a  delivery  to  an 
agent  who  was  intoxicated,  or  in  the  habit  of  becoming  so,  would  not  be 
illegal  if  the  person  for  whom  the  agetit  was  acting  was  a  sober  man. 
Had  the  defendant  shown  that  the  whiskey  so  procured  was  a  sale  to  the 
doctor's  patients,  he  acting  as  their  agent,  he  would  come  within  this 
charge.    His  declaration  that  it  was  for  his  pi^tients,  even  if  true,  did  not 
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constitute  a  sale  to  the  patient,  any  more  than  his  purchase  of  drugs  to  be 
used  in  his  practice  is  necessarily  a  sale  to  his  patients. 

JudffmeTU  c^rmed, 

Scott  Chief  Judge,  Day  and  Wright,  JJ.,  concurred. 

ASHBxmN,  J.,  dissenting.  Not  agreeing  with  my  brethren  as  to  the 
first,  second,  and  third  propositions,  I  will  giTe  my  reasons. 

The  alleged  error  arises  upon  an  instruction  asked  by  Boyd, — refused; 
and  the  instruction  given  by  the  court  in  place  of  the  one  asked. 

Charge  asked  and  denied. 

The  defendant  asked  the  court  to  charge  the  jury,  that  ^^  the  defendant 
was  only  liable  for  damages  to  the  plaintiff  occasioned  by  intoxication 
produced  by  the  intoxicating  liquors  which  the  defendant  himself  had 
sold  to  said  Dr.  Watt,  and  that  the  defendant  was  not  liable  for  any  dam- 
ages produced  by  the  intoxication  of  said  Dr.  Watt  occasioned  by  intoxi- 
cating liquors  sold  to  him  during  said  period  by  other  persons,'*  which 
charge  the  court  refused  to  give  except  as  qualified  herein. 

So  much  of  the  charge  given  in  place  of  the  one  overruled  was :  — 

*^  If  you  can  separate  the  damages  resulting  from  the  intoxication 
caused  by  illegal  sales  to  Watt  by  defendant  from  the  damages  resulting 
from  sales  by  others,  you  must  do  so ;  but  if  such  separation  cannot  be 
made,  you  will  render  your  verdict  against  the  defendant  for  all  the  actual 
pecuniary  damages  resulting  to  the  plaintiff  in  person,  property,  or  means 
of  support,  by  reason  of  the  intoxication  of  said  Joseph  Watt,  to  which 
intoxication  tne  illegal  sales  of  intoxicating  liquor  by  the  defendant  con- 
tributed. You  will  award  exemplary  damages,  however,  against  the  de- 
fendant only  for  his  own  wrongful  acts,  and  not  for  the  wrongful  acts  of 
others." 

Defendant  excepted  to  the  entire  charge  and  every  part  thereof. 

The  plaintiff,  in  her  petition,  alleges  that  her  husband.  Dr.  Watt,  died 
in  September,  1869 ;  that  from  the  month  of  April,  1865,  to  about  the 
time  of  his  death,  Boyd  sold  him  intoxicating  liquors  in  quantities  from  a 
pint  to  a  quart ;  caused  him  to  become  intoxicated,  and  an  habitual  drunk- 
ard In  consequence  he  neglected  his  business  and  squandered  his  estate. 
She  had  to  provide  for  herself,  and  was  injured  in  her  means  of  support. 

The  charges  in  the  petition  are  such  as  to  lay  the  foundation  for  the 
assessment  of  the  twofold  damages  provided  for  in  the  statute :  viz.,  com- 
pensatory and  exemplary. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  two  thousand 
five  hundred  dollars.  Was  the  instruction  given  to  the  jury  in  lieu  of  the 
one  asked  and  refused  the  law  of  the  action  ?     I  think  not. 

The  action  was  prosecuted  under  the  Ohio  liquor  law  of  1854.  Section 
8  provides,  "  that  it  shall  be  unlawful  for  any  person  .  .  .  •  to  sell  intox- 
icating liquors  to  persons  intoxicated,  or  who  are  in  the  habit  of  getting 
intoxicated."  •  .  •  • 

For  the  violation  of  this  section  a  person  may  be  indicted,  fined,  and 
imprisoned. 

Section  7  provides,  "  That  evlBry  wife  ....  who  shall  be  injured  in 
person  or  property,  or  means  of  support,  by  any  intoxicated  person,  or  in 
consequence  of  the  intoxication,  habitual  or  otherwise,  of  any  person,  suck 
wife  ....  shall  have  a  right  of  action  in  her  own  name  against  any  per- 
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son  who  shall,  by  selling  intoxicating  liquors  contrary  to  this  ctct^  have 
caosed  the  intoxication  of  such  person,  for  all  damages  actually  sustained 
as  well  as  exemplary  damages." 

The  charge  of  the  court  complained  of  relates  only  to  the  question  of 
assessing  ^'  damages  actually  sustained,"  and  not  to  exemplary  damages. 
The  rule  as  to  the  assessment  of  exemplary  damages  was  narrow,  and  not 
calculated  to  injure  Boyd ;  whilst  the  rule  given  them  by  which,  in  case 
of  difficulty,  they  should  estimate  and  assess  actual  or  compensatory  dam- 
ages, was  too  broad  and  uncertain,  calculated  to  mislead  the  jury,  and 
oppressive. 

To  render  the  defendant  liable  for  damages  under  the  provisions  of  this 
statute,  when  correctly  construed,  he  must,  under  section  3,  be  guilty  of  a 
crime  in  selling  intoxicating  liquors  to  one  then  intoxicated,  or  to  one  in 
the  habit  of  getting  intoxicated.  Criminal  liability  is  the  foundation  for 
a  civil  liability  ;  then,  under  section  7,  before  liability  arises,  there  must^ 
not  only  be  an  unlawful  sale  to  one  then  intoxicated,  or  one  in  the  habit 
of  getting  intoxicated,  but  he,  by  his  sale  of  intoxicating  liquor  ^^  in  viola- 
tion of  this  act,"  must  have  caused  the  intoxication,  in  consequence  of  which 
she  sustained  ^^  actual "  damage  to  her  means  of  support.  And  as  the  law 
now  stands  in  Ohio,  his  criminality  for  violation  of  section  8  must  be  made 
to  appear  beyond  a  reasonable  doubt,  as  a  basis  for  civil  liability  in  dam- 
ages. Boyd's  criminality  being  made  to  appear  beyond  a  reasonable  doubt, 
damages  may  be  assessed  upon  a  preponderance  of  proofs.  The  person 
charged  must  not  only  be  guilty  of  violating  the  criminal  provision  of  the 
statute,  but  must  be  criminally  responsible  to  the  extent  that  he  caused 
the  intoxication  by  and  in  consequence  of  which  a  party  is  damaged.  The 
statute  does  not  say  if  he  shall  corvtribute  to  the  intoxication  of  a  person, 
and  another  is  damaged  thereby,  he  shall  be  in  some  event  responsible  for 
all  damages.  Does  it  mean  this  ?  Is  that  the  responsibility  intended  by 
the  statute  ?  The  court  answers  in  the  affirmative.  This  is  not  the  lan- 
guage of  the  statute,  nor,  in  my  opinion,  is  it  the  meaning. 

To  hold  one  person  responsible  for  the  criminal  acts  of  another,  in  the 
absence  of  a  statute  to  that  effect,  in  the  absence  of  all  question  of  con- 
spiracy or  confederation,  appears  to  me  to  be  a  violation  of  the  cardinal 
principles  of  law  and  justice.  The  charge  to  the  jury,  given  in  this  case 
over  the  objection  of  Boyd,  did  that,  unless  I  am  mistaken  in  the  force  of 
the  instruction  given  and  the  construction  of  the  statute.  It  will  not  be 
controverted  that  this  statute  is  an  innovation  upon  the  common  law 
rights  and  liabilities.  It  is  no  statutory  embodiment  of  an  old  right,  but 
creates  a  new  cause  of  action  and  provides  an  unusual  remedy.  Such 
statutes,  unless  the  intent  otherwise  clearly  appears  from  the  statute, 
should  be  strictly  construed,  and  limited  in  their  operation  to  the  express 
words,  when  they  are  clear.  No  canon  of  construction  authorizes  the 
court  to  indulge  in  presumptions  as  to  what  such  statutes  mean.  Courts 
are  not  authorized  to  legislate  an  intention  into  a  statute.  They  must 
take  it  as  they  find  it,  not  adding  to  nor  subtracting  from  it. 

Smith  in  his  work  on  Statutory  Construction,  page  830,  says :  "  When  the 
object  of  the  legislature  is  plain,  and  the  words  of  the  act  unequivocal,  courts 
ought  to  adopt  such  a  construction  as  will  best  effectuate  the  intention  of 
the  law-makers ;  but  they  must  not,  even  in  order  to  give  effect  to  what 
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constitute  a  sale  to  the  patient,  any  more  than  his  purchase  of  drugs  to  be 
used  in  his  practice  is  necessarily  a  sale  to  his  patients. 

Judgment  c^rmed. 

Scott  Chief  Judge,  Day  and  Wright,  JJ.,  concurred. 

ASHBURN,  J.,  dissenting.  Not  agreeing  with  my  brethren  as  to  Hie 
first,  second,  and  third  propositions,  I  will  give  my  reasons. 

The  alleged  error  arises  upon  an  instruction  asked  by  Boyd,  —  refused ; 
and  the  instruction  given  by  the  court  in  place  of  the  one  asked. 

Chaise  asked  and  denied. 

The  defendant  asked  the  court  to  charge  the  jury,  that  ^'  the  defendant 
was  only  liable  for  damages  to  the  plaintiff  occasioned  by  intoxication 
produced  by  the  intoxicating  liquors  which  the  defendant  himself  had 
sold  to  said  Dr.  Watt,  and  that  the  defendant  was  not  liable  for  any  dam- 
ages produced  by  the  intoxication  of  said  Dr.  Watt  occasioned  by  intoxi- 
cating liquors  sold  to  him  during  said  period  by  other  persons,"  which 
charge  the  court  refused  to  give  except  as  qualified  herein. 

So  much  of  the  charge  given  in  place  of  the  one  overruled  was :  — 

«'  If  you  can  separate  the  dami^es  resulting  from  the  intoxication 
caused  by  illegal  sales  to  Watt  by  defendant  from  the  damages  resulting 
from  sales  by  others,  you  must  do  so ;  but  if  such  separation  cannot  be 
made,  you  will  render  your  verdict  against  the  defendant  for  all  the  actual 
pecuniary  damages  resulting  to  the  plaintiff  in  person,  property,  or  means 
of  support,  by  reason  of  the  intoxication  of  said  Joseph  Watt,  to  which 
intoxication  the  illegal  sales  of  intoxicating  liquor  by  the  defendant  con- 
tributed. You  will  award  exemplary  damages,  however,  against  the  de- 
fendant only  for  his  own  wrongful  acts,  and  not  for  the  wrongful  acts  of 
others." 

Defendant  excepted  to  the  entire  charge  and  every  part  thereof. 

The  plaintiff,  in  her  petition,  alleges  that  her  husband.  Dr.  Watt,  died 
in  September,  1869 ;  that  from  the  month  of  April,  1865,  to  about  the 
time  of  his  death,  Boyd  sold  him  intoxicating  liquors  in  quantities  from  a 
pint  to  a  quart ;  caused  him  to  become  intoxicated,  and  an  habitual  drunk- 
ard In  consequence  he  neglected  his  business  and  squandered  his  estate. 
She  had  to  provide  for  herself,  and  was  injured  in  her  means  of  support 

The  charges  in  the  petition  are  such  as  to  lay  the  foundation  for  the 
assessment  of  the  twofold  damages  provided  for  in  the  statute :  viz.,  com- 
pensatory and  exemplary. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  two  thousand 
five  hundred  dollars.  Was  the  instruction  given  to  the  jury  in  lieu  of  the 
one  asked  and  refused  the  law  of  the  action  ?     I  think  not. 

The  action  was  prosecuted  under  the  Ohio  liquor  law  of  1854.  Section 
S  provides,  ^^  that  it  shall  be  unlawful  for  any  person  ....  to  sell  intox- 
icating liquors  to  persons  intoxicated,  or  who  are  in  the  habit  of  getting 
intoxicated."  .  .  •  • 

For  the  violation  of  this  section  a  person  may  be  indicted,  fined,  and 
imprisoned. 

Section  7  provides,  "  That  every  wife  ....  who  shall  be  injured  in 
person  or  property,  or  means  of  support,  by  any  intoxicated  person,  or  in 
consequence  of  the  intoxication,  habitual  or  otherwise,  of  any  person,  such 
wife  ....  shall  have  a  right  of  action  in  her  own  name  against  any  per- 
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son  who  shall,  by  selling  intoxicating  liquors  contrary  to  this  act^  hare 
caused  the  intoxication  of  such  person,  for  all  damages  actuallt/  sustained 
as  well  as  exemplary  damages." 

The  chaise  of  the  court  complained  of  relates  only  to  the  question  of 
assessing  ^^  damages  actually  sustained,"  and  not  to  exemplary  damages. 
The  rule  as  to  the  assessment  of  exemplary  damages  was  narrow,  and  not 
calculated  to  injure  Boyd  ;  whilst  the  rule  given  them  by  which,  in  case 
of  difficulty,  they  should  estimate  and  assess  actual  or  compensatory  dam- 
ages, was  too  broad  and  uncertain,  calculated  to  mislead  the  jury,  and 
oppressive. 

To  render  the  defendant  liable  for  damages  under  the  provisions  of  this 
statute,  when  correctly  construed,  he  must,  under  section  3,  be  guilty  of  a 
crime  in  selling  intoxicating  liquors  to  one  then  intoxicated,  or  to  one  in 
the  habit  of  getting  intoxicated.  Criminal  liability  is  the  foundation  for 
a  civil  liability  ;  then,  under  section  7,  before  liability  arises,  there  musl^ 
not  only  be  an  unlawful  sale  to  one  then  intoxicated,  or  one  in  the  habit 
of  getting  intoxicated,  but  he,  by  his  sale  of  intoxicating  liquor  "  in  viola- 
tion of  this  act,"  must  have  caused  the  intoxication,  in  consequence  of  which 
she  sustained  ^'  actual "  damage  to  her  means  of  support.  And  as  the  law 
now  stands  in  Ohio,  his  criminality  for  violation  of  section  3  must  be  made 
to  appear  beyond  a  reasonable  doubt,  as  a  basis  for  civil  liability  in  dam- 
ages. Boyd's  criminality  being  made  to  appear  beyond  a  reasonable  doubt, 
damages  may  be  assessed  upon  a  preponderance  of  proofs.  The  person 
charged  must  not  only  be  guilty  of  violating  the  criminal  provision  of  the 
statute,  but  must  be  criminally  responsible  to  the  extent  that  he  caused 
the  intoxication  by  and  in  consequence  of  which  a  party  is  damaged.  The 
statute  does  not  say  if  he  shall  contribute  to  the  intoxication  of  a  person, 
and  another  is  damaged  thereby,  he  shall  be  in  some  event  responsible  for 
all  damages.  Does  it  mean  this  ?  Is  that  the  responsibility  intended  by 
the  statute  ?  The  court  answers  in  the  affirmative.  This  is  not  the  lan- 
guage of  the  statute,  nor,  in  my  opinion,  is  it  the  meaning. 

To  hold  one  person  responsible  for  the  criminal  acts  of  another,  in  the 
absence  of  a  statute  to  that  effect,  in  the  absence  of  all  question  of  con- 
spiracy or  confederation,  appears  to  me  to  be  a  violation  of  the  cardinal 
principles  of  law  and  justice.  The  charge  to  the  jury,  given  in  this  case 
over  the  objection  of  Boyd,  did  that,  unless  I  am  mistaken  in  the  force  of 
the  instruction  given  and  the  construction  of  the  statute.  It  will  not  be 
controverted  that  this  statute  is  an  innovation  upon  the  common  law 
rights  and  liabilities.  It  is  no  statutory  embodiment  of  an  old  right,  but 
creates  a  new  cause  of  action  and  provides  an  unusual  remedy.  Such 
statutes,  unless  the  intent  otherwise  clearly  appears  from  the  statute, 
should  be  strictly  construed,  and  limited  in  their  operation  to  the  express 
words,  when  they  are  clear.  No  canon  of  construction  authorizes  the 
court  to  indulge  in  presumptions  as  to  what  such  statutes  mean.  Courts 
are  not  authorized  to  legislate  an  intention  into  a  statute.  They  must 
take  it  as  they  find  it,  not  adding  to  nor  subtracting  from  it. 

Smith  in  his  work  on  Statutory  Construction,  page  830,  says:  "  When  the 
object  of  the  legislature  is  plain,  and  the  words  of  the  act  unequivocal,  courts 
ought  to  adopt  such  a  construction  as  will  best  effectuate  the  intention  of 
the  law-makers ;  but  they  must  not,  even  in  order  to  give  effect  to  what 
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the  civil  liability  springs  out  of  a  criminal  responsibility,  a  person,  in 
answering  for  his  own  wrongful  act,  cannot  be  LEiwfully  held  to  answer, 
in  damages,  for  the  criminal  acts  of  others.  Yet  the  charge  given  to  the 
jury  in  this  case  over  the  objection  of  Boyd  made  him  conditionally  lia- 
ble for  the  wrongful  acts  of  others ;  even  more,  responsible  for  the  crim- 
inal acts  of,  perhaps,  unknown  persons.  The  charge  made  this  condi- 
tional liability  to  rest  upon  the  ability  of  the  jury,  from  the  proofe  in 
the  action,  to  determine  in  dollars  the  value  of  the  wrongful  acts  of 
Boyd.  If,  from  a  preponderance  of  the  proofs  on  the  question  of  the 
amount  of  damages  sustained  by  Mrs.  Watt,  the  jury  were  unable  to 
determine  the  actual  amount  of  damage  occasioned  by  the  wrongful  act  of 
Boyd,  then,  in  that  case,  they  might  lawfully  charge  Boyd  with  the  un- 
numbered sins  of  unnumbered  persons  for  a  series  of  years  —  from  1865 
to  Dr.  Watt's  death  in  1869.  I  cannot  think  the  statute  will  bear  the 
construction  given  to  it  by  the  court  of  common  pleas.  If  the  legislature 
had  intended  such  a  result,  such  purpose  would  have  been  more  clearly 
expressed. 

I  will  illustrate  the  practical  effect  of  the  charge  given  to  the  jury,  as 
I  understand  it.  .  A,  on  the  1st  day  of  January,  1868, .  sold  a  pint  of 
whiskey  to  Dr.  Watt,  who  paid  for  it  —  Mrs.  Watt  needed  that  money 
to  buy  bread ;  on  the  10th  of  January,  B  sold  brandy  to  Watt,  and  for 
which  he  paid  the  money,  and  Mrs.  Watt  needed  that  money  to  pay  for 
meat  to  eat ;  on  the  20th  of  January,  C  sold  a  quart  of  whiskey  to  Watt, 
and  received  money  in  payment,  and  on  the  SOtJi  day  of  January,  the  de- 
fendant sold  Watt  spirituous  liquors  for  cash,  and  Mrs.  Watt  needed 
that  money  to  purchase  raiment  for  herself.  On  each  occasion  Watt  be- 
came intoxicated,  and  wasted  so  much  of  plaintiff's  means  of  support  as 
he  expended  money  in  the  purchase  of  the  liquor,  and  loss  of  time  while 
so  intoxicated.  Mrs.  Watt  prosecutes  an  action  against  the  defendant  for 
damages  to  her  means  of  support.  The  court  instructs  the  jury:  ^'If 
you  can  separate  the  damages  resulting  from  the  intoxication  caused  by 
illegal  sales  to  Watt  by  defendant  from  the  damages  resulting  from  the 
sales  by  A,  B,  and  C,  you  must  do  so ;  but  if  such  separation  cannot  be 
made,  you  vdll  render  your  verdict  against  the  defendant  for  all  the  act- 
ual pecuniary  damages  resulting  to  the  plaintiff  in  per9on,  property,  or 
means  of  support,  by  reason  of  the  intoxication  of  said  Joseph  Watt,  to 
which  intoxication  the  illegal  sales  of  intoxicating  liquor  by  defendant 
contributed.  You  will  award  exemplary  damages,  however,  against  de- 
fendant only  for  his  own  wrongful  acts,  and  not  for  the  wrongful  acts  of 
A,  B,  and  C."  If  the  charge  does  not  mean  this,  then  I  am  unable  to 
discover  its  meaning.  If  a  charge  is  so  uncertain  that  it  is  likely  to 
mislead  the  jury,  the  judgment  should  be  reversed. 

It  is  claimed  that  the  case  of  Henry  D,  Stone  y.  William  Dickinson,  5 
Allen,  29,  supports  the  yiews  taken  by  the  majority  of  the  court.  I  am 
of  a  different  opinion.  In  that  case,  nine  writs  for  the  arrest  of  plaintiff 
were  sued  out  by  nine  different  persons,  who,  separately  and  vvdthout  con- 
cert, and,  without  knowing  they  were  using  the  same  agent,  placed  them 
in  the  hands  of  the  same  person,  and  caused  plaintiff  to  be  arrested.  The 
plaintiff  brought  several  suits  for  compensation.  The  court  held  that 
having  used  a  common  agent,  and  made  but  a  single  arrest,  they  were 
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joint  trespassers,  and  a  satisfaction  from  one  of  them  was  a  bar  to  an  ac- 
tion against  the  other  joint  trespassers.  The  court  assimilated  the  case 
to  a  common  law  joint  action  for  trespass.  The  reasons  of  the  court  for 
doing  so  may  or  may  not.  be  sound.  How  would  the  case  have  stood  if 
the  agent  who  made  the  single  arrest  under  all  the  writs  had,  at  distinct 
hours  of  the  day,  or  on  different  days,  arrested  the  plaintiff  ?  Would  the 
several  arrests  have  been  a  joint  trespass  ?  Certainly  not.  The  judge 
puts  the  case  upon  the  fact :  ^'  It  is  only  one  wrong,  for  which  in  law  he 
can  receive  but  one  compensation.  He  has  not  in  fact  suffered  nine  sepa- 
rate arrests,  and  undergone  nine  separate  imprisonments,"  &c.  This 
case  will  only  be  analogous  to  the  one  under  consideration  when  it  shall 
occur  that  nine  separate  liquor  vendors  shall  put  nine  parcels  of  intoxi* 
eating  liquors  into  the  hands  of  an  agent,  but  without  concert  of  action 
or  knowledge  that  they  are  employing  the  same  person,  and  shall  cause 
the  nine  parcels  of  liquor  to  produce  a  single  case  of  intoxication  ^om 
which  damages  arise,  and  the  common  agent  by  so  doing  is  rendering  each 
of  his  principals  liable  to  a  criminal  prosecution. 

This  charge  is  erroneous  in  another  respect.  Two  distinct  rules  were 
given  to  the  jury  for  the  assessment  of  damages.  They  were  told  in  a 
certain  contingency,  when  assessing  ''  actual  pecuniary  damages,"  to  look 
to  the  vnrongful  acts  of  defendant  and  others,  and  from  them,  in  the  ag- 
gregate, determine  the  plaintiff's  damages  to  her  means  of  support ;  but 
when  the  jury  come  to  assess  exemplary  damages,  they  could  look  only  to 
the  defendant's  wrongful  acts,  and  not  the  wrongful  acts  of  others.  This 
rule  for  assessing  exemplary  damages  is  sound  law,  but  it  serves  to  show 
the  error  in  the  other  part  of  the  charge.  To  me  the  doctrine  is  strange 
that  the  field  of  facts  from  which  compensatory  damages  in  a  given  case 
can  be  collected  is  broader  than  that  from  which  punitive  damages  may 
arise. 


CIRCUIT    COURT  OF     THE   UNITED   STATES  FOR  THE    DIS- 
TRICT OF  IOWA. 

[October,  1876.] 

bankruptcy. — attachment  op  state  court  dissolved  by  pro- 
ceedings in  bankruptcy. 

BRACKEN,  assignee,  i?.  JOHNSTON. 

1.  An  attachment  of  the  property  of  a  debtor  is  ipso  facto  dissolved  if  proceedings  in 
bankruptcy  are  commenced  within  four  months  thereafter  upon  which  the  debtor  is 
adjudicated   a  bankrupt.     Rev.    Stats,  sec.  5044  :  Sec.  14  of  original   bankrupt  act. 

2.  A  creditor  who  proceeds  in  a  state  court  by  a  writ  of  attachment  on  which  he  seizes 
the  property  of  his  debtor  and  realizes  his  judgment  obtained  in  such  a  suit  by  a  sale 
of  tne  property  attached,  is  liable  to  the  assignee  in  bankruptcy  of  the  debtor  ap- 
pointed under  proceedings  commenced  in  the  bankruptcy  court  within  four  months  of 
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the  levy  of  the  attachment,  although  the  assignee  did  not  appear  or  defend  the  attach* 
ment  suit  or  make  any  attempt  to  arrest  the  attachment  proceedings. 
8.  The  case  distinguished  from  Wilson  y.  City  Banky  17  Wall.  478,  and  Eysterv.  Gcff, 
91  U.  S.  Rep.  (1  Otto)  521. 

This  case  comes  before  the  circuit  court  on  a  writ  of  error  to  the  dis- 
trict court.  The  plaintiff  in  error  as  assignee  of  Browne,  a  bankrupt,  sued 
the  defendant  Johnston  for  the  value  of  goods  seized  under  a  writ  of  at- 
tachment against  Browne  in  favor  of  Johnston  in  the  sta,te  court,  and  sold 
under  the  proceedings  in  that  case  for  Johnston's  debt.  The  district  court, 
to  Which  the  case  was  submitted  without  a  jury,  made  the  following  find- 
ing of  facts,  and  conclusions  of  law,  on  which  it  rendered  judgment  in 
favor  of  defendant. 

1st.  Wm.  P.  Browne,  the  bankrupt,  resided  at  Tama  County,  Iowa, 
where  also  live  the  parties  to  this  suit.     On  the  23d  of  September,  A.  D. 

1872,  defendant  Johnston  commenced  suit  against  Browne  in  the  district 
court  of  Tama  County,  upon  an  alleged  indebtedness,  due  upon  the  sale  of 
grain,  and  sued  out  of  said  court  in  said  suit  a  writ  of  attachment,  which, 
under  the  direction,  and  by  the  personal  procurement  of  the  defendant 
Johnston,  was  levied  upon  property  described  in  \he  petition. 

2d.  That  on  the  21st  day  of  January,  A.  D.  1873,  and  within  four 
months  of  the  suing  out  of  said  attachment,  a  petition  in  bankruptcy  was 
filed  by  certain  of  Browne's  creditors  in  the  United  States  district  court, 
from  whence  this  suit  comes,  praying  that  said  Browne  be  adjudged  a 
bankrupt. 

8d.  That  on  the  said  21st  day  of  January,  A.  D.  1873,  Browne  was 
served  with  the  original  notice  in  the  suit  pending  in  the  state  court. 

4th.  That  on  the  25th  day  of  January,  A.  D.  1873,  the  order  to  show 
cause  in  the  bankruptcy  proceedings  was  duly  issued,  was  served  on  the 
8th  day  of  February,  A.  D.  1873,  and  on  the  14th  day  of  February,  A.  D. 

1873,  the  said  Browne  was,  by  order  of  the  court  sitting  in  bankruptcy, 
duly  adjudged  a  bankrupt. 

6th.  On  the  18th  day  of  February,  A.  D.  1873,  Browne,  the  bankrupt, 
filed  in  the  district  court  of  Tama  County  his  answer  in  the  suit  brought 
against  him  by  Johnston,  contesting  the  claim  upon  which  the  suit  was 
founded.  On  the  25th  day  of  Februarv,  A.  D.  1873,  a  trial  was  held  in 
that  court,  when  the  issue  above  joined  was  found  for  the  plaintiff 
Johnston,  and  a  judgment  rendered  in  his  favor  for  $2,264|^  and  costs, 
and  an  order  for  a  special  execution  to  sell  the  attached  property. 

6th.  On  the  28th  day  of  February,  A.  D.  1873,  special  execution  was 
issued,  which,  under  the  direction  and  procurement  of  Johnston,  was  levied 
upon  the  attached  property,  as  the  property  of  Browne,  and  afterwards 
on  the  22d  day  of  March,  A.  D.  1873,  the  sheriff,  under  Johnston's  direc- 
tion, sold  the  property  as  belonging  to  Browne.  That  Johnston  was 
present  at  the  sale,  bid  upon  some  of  the  property  offered,  and  received 
from  the  sheriff  the  avails  of  the  sale.  That  the  proceeds  amounted  to 
fl2,349*%  and  the  costs  of  the  suit  and  sale  were  $177«o. 

7th.  That  on  the  same  22d  day  of  March,  A.  D.  1878,  plaintiff  was 
duly  elected  and  qualified  as  assignee  in  bankruptcy  of  the  estate  of  said 
Browne,  and  received  his  deed  of  assignment  as  provided  by  law, 

8th.  That  afterwards,  and  previous  to  the  commencement  of  this  suit, 
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plaintiff  in  error  made  demand  upon  said  Johnston  for  a  retarn  of  said 
property,  which  demand  was  refused,  and  this  action  commenced. 

9th.  That  at  the  time  Johnston  sued  oat  the  attachment,  he  had  rea- 
sonable cause  to  believe  Browne  was  insolvent. 

10th.  That  defendant  directed  the  sheriff  in  the  levy  of  the  attachment 
and  execution,  and  that  if  Johnston  is  otherwise  liable,  his  direction  and 
control  over  the  sheriff  sufficiently  appears.  The  court  below  found  as 
conclusions  of  law :  — 

Ist.  That  the  jurisdiction  over  the  property  acquired  by  the  state  court 
in  the  attachment  proceedings  was  not  divested  by  the  bankruptcy  pro- 
ceedings. 

2d.  That  under  the  judgment  and  order  of  the  state  court  the  property 
attached  was  adjudged  to  be  the  property  of  the  defendant  in  that  case, 
Brovime;  and  that  his  assignee  in  bankruptcy  is  estopped  from  ques- 
tioning such  adjudication,  and  that  defendant  Johnston  obtained  a  good 
title  to  the  said  property  under  said  sale,  and  that  he  is  not  liable  to 
plaintiff  in  this  action  for  either  the  property  or  its  proceeds. 

8d.  I  find  the  defendant  is  entitled  to  judgment  for  costs  in  this  case 
against  the  plaintiff.     The  plaintiff  sued  out  a  writ  of  error. 

MxLliER,  Circuit  Justice.  The  question  thus  presented  to  me  for  con- 
sideration is  very  clear  and  simple  in  its  statement,  but  none  the  less 
difficult  of  solution.  It  is  whether  a  party  proceeding  by  a  writ  of  at- 
tachment, and  seizing  the  goods  of  his  debtor  and  realizing  by  judgment 
and  sale  under  execution  the  whole  or  a  part  of  his  debt,  is  liable  to  an 
assignee  in  bankruptcy  of  the  debtor  appointed  under  proceedings  insti- 
tuted in  the  bankruptcy  court,  within  four  months  of  the  levy  of  attach- 
ment,  though  no  appearance  or  defence  was  made  by  the  assignee  in  the 
attachment  proceeding,  or  any  attempt  to  arrest  them.  I  say  the  quefr- 
tion  is  one  not  easy  of  solution,  because  it  occupies  debatable  ground  in 
which  two  important  principles  of  the  bankrupt  law  seem  to  come  in 
conflict.  Namely  :  the  principle  that  no  person  shall  by  a  writ  of  attach- 
ment against  the  bankrupt  obtain  a  preference  for  his  debt  over  other 
creditors,  unless  issued  more  than  four  months  before  the  commencement 
of  the  bankrupt  proceedings ;  and  the  principle  that  the  state  coui*ts  are 
not  divested  of  their  jurisdiction  of  cases  pending  in  them  by  the  initia- 
tion of  bankruptcy  proceedings  against  one  of  the  parties  to  such  a  suit, 
unless  it  be  brought  to  the  notice  of  the  state  court  by  some  appropriate 
proceeding  in  that  case. 

The  first  principle  rests  upon  the  language  of  sec.  5044  of  the  Revised 
Statutes,  which  is  part  of  sec.  14  of  the  original  bankrupt  law.  It  reads 
as  follows:  ^^  As  soon  as  the  assignee  is  appointed  and  qualified,  the  judge, 
or  when  there  is  no  opposing  interest,  the  register  shall,  by  an  instrument 
under  bis  hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and 
personal,  of  the  bankrupt,  with  all  his  deeds,  books,  and  papers,  relating 
thereto ;  and  such  assignment  shall  relate  back  to  the  commencement 
of  the  proceedings  in  bankruptcy,  and  by  operation  of  law  shall  vest  the 
title  to  all  such  property  and  estate,  both  real  and  personal,  in  the  as- 
signee, although  the  same  has  been  attached  in  mesne  process  as  the 
property  of  the  debtor,  and   shcUl  dissolve  any  such  attachment  made 
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within  four  months^  next  preceding  the  commencement  of  the  bankraptcj 
proceedings." 

The  other  principle  rests  upon  the  fact  in  this  case,  that  no  attempt 
was  made  by  the  assignee,  or  any  one  else,  to  bring  to  the  notice  of  the 
state  court  the  fact  that  the  debtor  had  been  declared  bankrupt,  and 
that  it  proceeded  in  its  usual  course  to  judgment,  and  execution  of  that 
judgment,  without  any  apparent  error  or  defect  of  jurisdiction  in  these 
proceedings ;  and  upon  certain  opinions  of  the  supreme  court  sustaiDmg 
its  right  to  do  so. 

If  there  can  be  found  any  middle  ground  by  which  both  these  principles 
can  be  left  to  their  just  and  proper  operation,  we  ought  to  adopt  it  in  the 
solution  of  this  case.  I  think  there  is  such  a  ground.  The  two  opinions 
of  the  supreme  court,  in  which  the  authority  of  the  state  courts  has  been 
most  firmly  sustained,  was  probably  delivered  by  myself.  I  mean  the  case 
of  Wa%on  V.  The  City  Bank,  17  Wall.  473,  and  the  case  of  Eyiter  v.  G^aff 
et  aL  91  United  States  Sup.  Court  Rep.  (1  Otto)  521. 

But  in  both  these  cases  the  proceedings  of  the  court  which  were  upheld 
were  the  exercise  of  the  regular  and  ordinary  powers  of  the  court  in  ren- 
dering a  judgment  or  decree  against  the  party  before  it.  And  I  still 
adhere  to  the  doctrine  that  if,  by  the  usual  processes  of  the  court,  a  plain- 
tiff procures  a  judgment  against  the  bankrupt,  which  judgment  is  of  itself 
a  lien,  or  by  virtue  of  the  levy  of  an  execution  becomes  a  lien,  before  the 
commencement  of  the  bankruptcy  proceedings,  that  lien  must  prevail ;  or 
when  the  state  court,  in  pursuance  of  a  jurisdiction  invoked  before  the 
bankruptcy  proceeding  commenced,  enforces  a  lien  which  has  by  the  bank- 
rupt law  itself  a  priority  over  other  creditors,  as  a  mortgage  or  other 
specific  lien,  its  proceedings  are  valid  and  effectual,  notwithstanding  the 
commencement  of  proceeding  in  bankruptcy  while  they  are  pending.  But 
there  is  a  very  marked  difference  in  the  favor  with  which  such  a  lien 
should  be  regarded,  and  a  lien  obtained  by  the  extraordinary  and  sum- 
mary proceeding  of  attachment,  in  which  the  plaintiff,  being  made  aware 
of  the  failing  condition  of  his  debtor,  takes  the  remedy  into  his  own 
hands,  and  by  an  ex  parte  proceeding  appropriates  by  his  own  volition  the 
debtor's  property  to  the  exclusive  payment  of  his  own  debt.  And  it  was 
precisely  this  proceeding  which  the  provisions  I  have  cited  from  the  bank- 
rupt law  was  intended  to  prevent,  by  declaring  that  all  such  attachments 
are  dissolved  by  the  assignment  of  the  bankrupt's  property,  unless  made 
within  four  months  next  preceding  the  commencement  of  ihe  bankrupt 
proceedings. 

The  purpose  of  the  act  was  to  put  a  creditor  who  undertook  to  secure 
a  lien  by  attachment  in  precisely  the  same  condition  as  one  who  took  a 
preference  or  lien  by  the  consent  of  the  debtor.  In  both  cases  the  cred- 
itor proceeded  at  his  own  hazard.  If  the  debtor  escaped  the  bankruptcy 
court  for  the  prescribed  time,  the  preference  or  lien  remained  valid.  If 
he  did  not,  it  is  void  absolutely.  The  language  of  the  section  I  have  cited 
is  very  strong  in  this  direction,  if,  to  repel  the  idea  that  the  attachment  is 
merely  voidable,  it  is  declared  that  the  making  of  the  deed  to  the  assignee 
shall  by  operation  of  law  vest  title  to  property  in  the  assignee,  and  dissolve 
any  attachment  made  within  the  four  months.     I  think  this  was  intended 
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to  mean  that  in  the  contingency  mentioned  the  attachment  was  ipso  facto 
dissolved,  and  the  property  attached  became  freed  from  the  effects  of  the 
snit,  and  that  it  required  no  judicial  proceeding  to  restore  it  to  that  con- 
dition. 

This  view  of  the  matter  does  not  diyest  the  court  in  which  the  attach- 
ment suit  is  pending  of  its  jurisdiction  over  the  case  and  the  parties.  It 
merely  declares  that  the  title  to  the  attached  property  having  been  vested 
by  written  judicial  proceeding  in  the  assignee,  the  lien  of  the  attachment 
is  at  an  end. 

The  court  can  proceed  to  judgment  against  the  party,  and  can  issue  its 
execution.  If  property  liable  to  it  can  be  found,  it  can  be  enforced.  If 
not,  it  is  like  the  judgment  in  any  other  case  against  a  debtor  without 
means.  And  there  is  no  hardship  in  this,  for  the  reason  that  the  attach- 
ing creditor  was  informed  by  the  provisions  of  the  bankrupt  law  that  he 
initiated  his  attachment  proceeding  subject  to  its  being  rendered  inef- 
fectual by  proceedings  in  bankruptcy  within  four  months.  This  view, 
I  think,  reconciles  the  two  opposing  principles.  It  leaves  the  general 
jurisdiction  of  this  state  court,  or  any  other  court  in  which  the  attachment 
suit  is  pending,  unaffected ;  and  it  can  proceed  as  if  no  bankruptcy  pro- 
ceeding had  been  commenced,  and  its  judgment  is  valid  in  every  other 
respect,  except  that  the  lien  on  the  property  is  gone.  It  gives  full  effect 
to  the  purpose  of  the  bankrupt  law,  that  no  such  attachment  shall  prevail, 
when  instituted  within  four  months  before  that  law  is  called  into  opera- 
tion, and  in  subordination  to  which  principle  the  attaching  creditor  insti- 
tuted his  proceedings.  The  present  case  very  forcibly  illustrates  the 
necessity  of  adopting  this  rule,  if  full  effect  is  to  be  given  to  the  provision 
of  the  bankrupt  law,  for  the  finding  of  facts  shows  that  though  the  bank- 
rapt  proceedings  were  instituted  within  four  months  after  the  levy  of  the 
attachment,  the  assignee  was  not  appointed  until  the  very  day  the  prop- 
erty was  sold  under  Johnston's  execution.  It  was  therefore  impossible 
that  the  assignee  could  have  interposed  at  any  stage  of  the  proceeding  in 
the  state  court  to  bring  to  its  notice  the  bankrupt  proceedings,  or  to  pro- 
cure an  order  dissolving  the  attachment,  and  the  creditors  whom  he  rep- 
resents were  without  remedy,  notwithstanding  the  positive  declaration  of 
ihe  bankrupt  law.  I  am  of  opinion  that,  in  the  facts  found  by  the  dis- 
trict courL  the  defendant  Johnston  was  liable  for  the  value  of  the  goods 
as  evidenced  by  the  sum  for  which  they  sold.  The  judgment  of  the  dis- 
trict court  isTeversed,  and  the  case  is  remanded  to  the  district  court  with 
directions  to  enter  a  judgment  against  him  accordingly. 
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SUPREME  JUDICIAL  COUBT  OF  MABSACHUBETTS. 

(To  appear  in  120  Mass.) 

INVAUDITY  OF  CONTRACTS  BETWEEN  CITIZENS  OP  BELLIGERENT  STATES. 
—  CONSTRUCTION  OP  ACTS  OP  CONGRESS,  ETC.,  TOUCHING  INTER- 
COURSE DURING  THE  REBELLION. 

SNELL  t;.   DWIGHT. 

The  proyisioDS  of  the  U.  S.  St.  of  1864,  c.  225,  §§  8,  9,  and  of  the  treasury  regulations 
of  July  29,  and  September  24,  1864,  respecting  purchases  of  the  products  of  the  then 
insurgent  states,  and  commercial  intercourse  with  their  inhabitants,  did  not  authorize 
any  such  intercourse,  excepting  by  the  agents  of  the  United  States  appointed  to  make 
such  purchases.  Nor  did  they  authorize  such  agents  to  contract  for  such  products 
with  citizens  of  the  states  not  in  rebellion,  nor  for  such  products  not,  at  the  time  of  the 
contract,  actually  owned  or  controlled  by  the  vendor. 

Under  the  U.  S.  St.  of  1864,  c.  225,  ($  8,  9,  and  the  treasury  regulations  of  July  29,  and 
September  24,  1864,  no  officer  of  the  United  States  government,  civil  or  military,  had 
authority  to  grant  permission  to  any  person  to  take  goods  beyond  the  lines  of  the  mili- 
tary occupation  of  the  United  States,  for  trade  or  exchange  for  the  products  of  the  in- 
surgent states. 

A  bill  in  equity  cannot  be  sustained  by  one  of  the  parties  to  a  contract  for  illegal  trading 
with  inhabitants  of  states  declared  in  insurrection  against  the  United  States  govern- 
ment, against  another  party  to  such  contract,  for  an  account  of  resulting  profits. 

Bill  in  equity  by  Thomas  Snell,  Samuel  S.  Keith,  and  Abner  Tay- 
lor, members  of  the  firm  of  Snell,  Taylor  &  Co.,  againsfc  Daniel  A. 
Dwight,  Benjamin  F.  Nourse,  and  George  M.  Gill,  for  an  account.  Hear- 
ing before  Ames,  J.,  who  ruled  that  the  bill  could  be  maintained,  and 
referred  the  case  to  a  master.  The  defendants  appealed.  The  facts  of 
the  case  appear  in  the  opinion. 

A.  A.  Ranney^  for  the  plaintiffs, 

(7.  B,  Goodrich  ^  E.  F,  Sodges^  for  the  defendants. 

Endicott,  J.  In  March,  1865,  the  defendant  George  M.  Gill  made 
an  agreement  with  Samuel  Tate  to  bring  a  steamboat  into  the  Yazoo 
River  in  Mississippi,  within  the  Confederate  lines,  laden  with  supplies  to 
be  exchanged  for  cotton.  Tate  was  to  furnish  the  cotton,  in  payment  for 
the  supplies,  under  an  arrangement  which  he  had  made  with  the  Confed- 
erate government  through  its  cotton  agent,  and  he  was  to  receive  one  half 
the  profits  of  the  transaction.  On  March  7,  1865,  Gill  made  a  contract 
in  writing  with  the  plaintiffs,  the  owners  of  the  steamboat  S.  B.  Young, 
then  lying  at  Memphis  and  laden  with  supplies,  to  proceed  up  the  Yazoo 
River,  and  execute  the  agreement  made  with  Tate.  This  contract  pur- 
ports to  be  made  on  the  one  part  by  Snell,  Taylor  &  Co.,  the  plaintiffs, 
and  on  the  other  by  the  defendants,  under  the  name  of  Dwight,  Gill  & 
Co.  The  contract  also  recites  that  Dwight,  Gill  &  Co.  have  contracted 
with  Charles  H.  Ray,  of  Chicago,  for  the  use  of  permits  issued  to  him  by 
the  President  of  the  United  States,  to  enable  them  to  take  the  goods  be- 
yond the  military  lines  of  the  United  States.  The  details  of  the  contract, 
prescribing  the  manner  of  its  execution,  the  sum  to  be  paid  for  the  sup- 
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plies,  and  the  share  of  the  profits  to  be  paid  the  plaintiffs  for  the  use  of 
their  boat  and  other  services,  it  is  not  important  to  recite. 

Under  this  contract  the  boat  proceeded  under  the  charge  of  Gill  up  the 
Yazoo  River,  beyond  the  military  lines  of  the  United  SUites,  and  obtained 
from  Tate,  in  exchange  for  the  supplies,  two  hundred  and  seventy-five 
bales  of  cotton.  She  also  took  on  board  as  freight,  on  account  of  Tate 
and  others,  four  hundred  and  twenty-four  bales  of  cotton,  making  a  total 
cargo  of  six  hundred  and  ninety-nine  bales,  which  she  conveyed  to  St. 
Louis. 

The  plaintiffs  bring  this  bill,  alleging  that  the  two  hundred  and 
seventy-five  bales  of  cotton  were  taken  and  disposed  of  by  the  defendants, 
and  praying  for  an  account,  and  that  the  defendants  may  be  compelled  to 
pay  over  to  the  plaintiffs  the  money  and  profits  which  they  are  entitled  to 
receive  by  the  terms  of  their  contract.  The  defendants,  among  other  de- 
fences, set  up  that  the  contract  was  unlawful,  and  the  plaintiffs  can  have 
no  remedy  under  it. 

The  parties  contemplated  by  their  contract,  and,  in  its  execution, 
actually  carried  on  trade  and  had  commercial  intercourse  within  a  state  in 
insurrection  against  the  laws  of  the  United  States.  By  the  act  of  Con- 
gress, passed  July  18,  1861,  and  the  proclamation  of  the  President  in  pur- 
suance thereof,  August  16,  1861,  all  commercial  intercourse  by  and  be- 
tween the  states  in  rebellion  and  the  citizens  thereof  and  citizens  of 
the  rest  of  the  United  States  was  declared  to  be  unlawful.  A  state  of 
war  was  thus  declared  by  competent  authorities  to  exist.  U.  S.  St.  1861, 
c.  3,  §  5 ;  12  U.  S.  Sts.  at  Large,  257.  See  Kershaw  v.  Kehey^  100 
Mass.  561,  and  cases  cited.  At  the  time  this  enterprise  was  undertaken, 
it  was  therefore  illegal,  unless  the  plaintiffs  can  show  that  it  was  duly 
authorized  and  permitted  by  the  authorities  of  the  United  States,  in  con- 
formity to  the  provisions  of  the  statutes  allowing  commercial  intercourse 
with  the  enemy  under  certain  restrictions  and  regulations. 

It  is  contended  by  the  plaintiffs  that  the  defendants  were  licensed  to 
proceed  up  the  Yazoo  River  and  procure  the  cotton  under  certain  permits 
issued  by  the  authorities  of  the  United  States  and  duly  assigned  to  them. 
These  permits  are  three  in  number,  and  are  known  and  referred  to  in  the 
record  as  the  Ray,  Topp,  and  Swett  permits. 

Before  considering  the  character  of  these  licenses,  it  is  necessary  to  ex- 
amine how  far  trade  could  be  permitted  with  the  citizens  of  states  in  re- 
bellion, under  the  statutes  and  regulations  then  in  force. 

Under  the  U.  S.  St.  of  1861,  c.  3,  §  6,  the  President  could  license  and 
permit  commercial  intercourse  with  any  such  part  of  the  section  of  a  state 
declared  to  be  in  insurrection,  as  he  in  his  discretion  might  think  condu- 
cive to  the  public  interest ;  and  such  intercourse,  so  far  as  licensed  by 
him,  was  to  be  carried  on  in  pursuance  of  rules  prescribed  by  the  secretary 
of  the  treasury.  In  the  rules  as  revised  and  published,  September  11, 
1863,  by  the  secretary  of  the  treasury,  rule  VII.  provided  as  follows : 
"  Commercial  intercourse  with  localities  beyond  the  lines  of  military  occu- 
pation by  the  United  States  forces  is  strictly  prohibited,  and  no  permit 
will  be  granted  for  the  transportation  of  any  property  to  any  place  under 
the  control  of  insurgents  against  the  United  States."     So  far  as  that  act 
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and  the  regulations  under  it  are  concerned,  there  could  be  no  lioense  to 
trade  on  the  Yazoo  River  as  provided  in  the  contract. 

The  act  passed  July  2,  1864,  c.  225,  §  8  (18  U.  S.  Sts.  at  Large,  377), 
provided  that  the  secretary  of  the  treasury  might  ^*  authorize  agents  to 
purchase  for  the  United  States  any  products  of  states  declared  in  insur- 
rection, at  such  places  therein  as  shall  be  designated  by  him,  at  such 
prices  as  shall  be  agreed  on  with  the  seller,  not  exceeding,"  Ac  The 
treasury  regulations,  issued  July  29,  1864,  rule  III.,  declared,  ♦*  Commer- 
cial intercourse  with  localities  beyond  the  lines  of  actual  military  occupa- 
tion by  the  United  States  forces  is  absolutely  prohibited,  and  no  permit 
will  be  granted  for  the  transportation  of  any  property  to  any  place  under 
the  control  of  insurgents."  This  rule  is  substantiaUy  the  same  as  rule 
VII.  promulgated  September  11,  1863. 

Additional  regulations  under  this  act  were  issued  September  24, 1864, 
providing  for  the  appointment  of  agents  to  purchase  for  the  United  States 
the  products  of  states  declared  to  be  in  insurrection,  at  certain  designated 
places,  all  of  which  were  within  the  federal  lines,  and  for  certain  prices 
and  on  certain  terms  of  payment  set  forth  in  the  regulations.  These 
agents  were  required  by  rule  VII.  to  purchase  all  such  products  offered 
to  them,  but  not  to  assume  any  liability  on  account  of  the  government 
previously  to  their  delivery  other  than  by  a  stipulation  to  purchase  pro- 
ducts **  owned  or  controlled  by  applicants."  The  form  of  the  stipulation 
is  annexed  to  the  regulation,  and  is  a  certificate  that  the  agent  has 
"agreed  to  purchase,"  &c.  The  regulations  also  recite  with  great  mi- 
nuteness the  duties  of  agents  in  regard  to  the  products  delivered  imder 
the  certificate  of  purchase,  the  terms  on  which  they  shall  be  sold,  and  the 
records  to  be  kept  of  all  transactions.  And  in  rule  VIII.,  whenever  any 
person  shall  make  application  to  the  purchasing  agent  setting  forth  that 
he  owns  or  controls  such  products,  the  agent  is  directed  to  give  him  a  cer- 
tificate that  such  application  had  been  made,  and  request  safe  conduct 
for  such  applicant  and  the  necessary  transportation. 

On  the  same  date  the  President  issued  his  proclamation,  reciting  the  act 
of  Congress  and  the  regulations  of  the  treasury  department,  in  which  it  is 
declar^  that  all  persons  having  in  their  possession  such  products,  and  all 
persons  owning  or  controlling  such  products,  are  authorized  to  convey 
them  to  either  of  the  designated  places  of  purchase,  and  such  products 
shall  not  be  liable  to  detention,  seizure,  or  forfeiture  while  in  tranritu. 
And  it  also  declared  that  persons  who  have  so  sold  and  delivered  products 
to  agents,  as  provided  by  the  regulations,  and  having  a  certificate  thereof, 
may  purchase  at  the  place  of  sale,  or  in  any  other  place  in  a  loyal  state, 
any  articles  not  contraband  of  war  nor  prohibited  by  the  war  department, 
to  an  amount  not  exceeding  in  value  one  third  the  aggregate  value  of  the 
products  so  sold  by  him  to  the  agent ;  and  "  articles  so  purchased  may  be 
transported  by  the  same  route  and  to  the  same  place  from  and  by  which 
the  products  sold  and  delivered  reached  the  purchasing  agent,"  and  such 
articles  are  to  have  safe  conduct  by  military  and  naval  oflBcers  to  the  said 
places  and  by  the  same  route. 

The  regulations  and  proclamation  of  September  24  do  not  conflict  with 
the  regulation  of  July  29,  which  prohibits  trade  with  localities  beyond  the 
military  lines  of  the  United  States,  and  declares  that  no  permits  shall  be 
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issaed  for  the  transportation  of  property  to  any  place  under  the  control  of 
insurgents.  The  regulations  are  to  be  construed  together,  and  the  provi- 
sion  of  July  29  is  so  far  modified,  that  purchases  may  be  made  through 
agents,  from  persons  residing  in  the  insurrectionary  states,  and  property 
may  be  transported  thither  if  purchased  with  the  proceeds  of  products 
sold  to  agents  of  the  government,  according  to  the  statute,  the  regulations 
and  the  proclamation  made  in  pursuance  thereof.  The  prohibition  against 
trading  with  inhabitants  of  insurrectionary  districts  at  localities  beyond 
the  military  lines  of  the  United  States,  and  the  transportation  of  property 
beyond  those  lines  for  the  purposes  of  trade,  continues  in  force  to  the  same 
extent  as  provided  under  the  St.  of  1861. 

From  this  review  of  the  laws  and  regulations  in  force  in  March,  1865, 
when  this  contract  was  made,  it  appears  that  no  officers  of  the  govern* 
ment,  civil  or  military,  had  authority  to  give  permits  to  trade  beyond  the 
lines  of  military  occupation  by  the  forces  of  the  United  States ;  or  to  give 
licenses  to  trade  to  citizens  of  the  states  not  in  rebellion.  The  statute  of 
July  2, 1864,  and  the  regulations  in  pursuance  thereof,  were  only  intended 
to  authorize  purchases  by  the  government  itself  from  persons  who  resided 
in  the  insurgent  states,  and  who  owned  or  controlled  the  products  of  those 
states  :  which  products  it  was  thought  desirable  and  important  to  obtain. 
No  intention  is  there  expressed,  or  to  be  implied,  that  the  officers  of  the 
government  should  extend  the  privilege  of  private  trading  with  the  enemy 
to  our  own  citizens.  The  careful  provisions  of  the  treasury  regulations 
show  that  it  was  intended  that  the  government  alone  was  to  be  the  pur- 
chaser and  have  control  of  the  cotton  when  delivered.  And  the  clause  in 
the  proclamation  of  the  President,  that  the  seller  may  purchase  within  our 
lines  merchandise  to  a  limited  extent,  which  was  not  contraband  of  war, 
and  return  with  safe  conduct  to  the  same  place  and  by  the  same  route 
that  the  Southern  products  were  brought,  shows  that  the  privilege  could 
be  availed  of  by  the  insurgents  only.  United  Sthtes  v.  Lane^  8  Wall.  185 ; 
Maddox  v.  United  States^  15  Wall.  58.  The  several  permits,  therefore, 
under  which  the  plaintiffs  contend  that  the  contract  was  lawfully  executed, 
were  unauthorized,  and  had  no  effect  to  make  the  contract  or  the  enter- 
prise to  the  Yazoo  River  lawful ;  nor  could  the  contract  have  been  exe- 
cuted under  any  permits  then  authorized  to  be  issued. 

The  Ray  permit,  ref^rred  to  in  the  contract,  is  therein  said  to  be  a  per- 
mit issued  by  the  President,  authorizing  Ray  to  take  such  goods  beyond 
the  national  military  lines.  The  permit  is  not  in  evidence,  and  there  is 
no  proof  of  its  contents  beyond  what  appears  in  the  contract.  If  the  per- 
mit was  such  as  it  appears  to  be  by  the  language  of  the  contract,  it  was 
clearly  unlawful.  The  President  had  no  authority  to  issue  such  permit  by 
any  act  of  Cougress  or  regulation  of  the  treasury,  and  no  permit  of  any 
description  could  be  granted  to  a  citizen  to  obtain  cotton  beyond  the  fed- 
eral lines. 

But  it  is  said  that  the  cotton  was  in  fact  procured  under  certain  permits 
obtained  from  one  Topp,  and  referred  to  as  the  Topp  permits.  These  are 
not  put  in  evidence,  and  we  have  no  means  of  ascertaining  their  purport, 
except  that  they  were  permits  to  bring  out  cotton.  In  the  absence  of  any 
evidence  of  their  contents,  but  taking  them  to  be  permits  for  this  purpose, 
as  appears  by  the  evidence,  they  are  open  to  the  same  objection  as  the 
Ray  permit. 

VOL.  in.  86 
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The  Swett  permit,  bo  called,  which  is  in  evidence,  was  more  formal,  aod 
was  an  attempt  to  comply  with  the  form  prescribed  by  the  treasury  regu- 
lations of  September,  1864.  Risley,  a  treasury  agent,  made  an  agreement 
with  Swett  to  purchase  60,000  bales  of  cotton  ;  and  the  orders  for  safe 
conduct  were  duly  issued  by  the  President.  But  Swett  was  a  citizen  of 
Illinois  in  December,  1864,  when  the  agreement  was  made  ;  and  the  as- 
signment of  the  agreement,  if  yalid  or  within  the  intent  of  the  regulations, 
was  to  the  defendants,  who  were  not  insurgents.  Nor  did  Swett  or  the 
defendants  own  or  control,  at  the  time  of  the  issue  or  assignment,  any 
products  of  the  states  in  rebellion,  but  contracted  with  Tate  to  procure 
the  cotton  through  his  connection  with  the  cotton  agent  of  the  confederate 
government.  A  similar  transaction  by  the  same  agent  was  held  not  to  be 
justified  under  the  statute,  the  regulations  of  the  treasury  or  the  procla- 
mation of  the  President.      United  States  v.  Lane^  ubi  supra. 

The  questions  involved  in  this  discussion  have  been  considered  in  re- 

riated  decisions  of  the  supreme  court  of  the  United  States.  The  Reform^ 
Wall.  611 ;  The  Sea  Lion,  5  Wall.  680  ;  The  Ouachita  Cotton,  6  WaU. 
521 ;  United  States  v.  Grossmayer,  9  Wall.  72  ;  Cutner  v.  United  States^ 
17  Wall.  617 ;  United  States  v.  Lapene,  17  Wall.  601 ;  Sprott  v.  Unittd 
States,  20  Wall.  459. 

The  contract,  therefore,  and  the  expedition  up  the  Yazoo  River  had  re- 
lation to  trade  with  the  public  enemy  in  the  time  of  war,  prohibited  alike 
by  public  law  and  by  the  statutes  and  regulations  of  the  united  States  in 
force  at  the  time. 

But  it  is  contended  that  the  contract  has  been  executed,  and  this  bill 
may  be  maintained  under  the  authority  of  Brooks  v.  Martin,  2  Wall.  70. 
Without  considering  how  far  that  case  is  in  accordance  with  the  current 
of  authority  on  this  question,  it  is  clear  that  it  bears  no  resemblance  to  the 
case  at  bar. 

This  is  a  bill  founded  upon  the  illegal  contract  itself,  and  seeks  directly 
to  enforce  the  provisions  of  that  contract  in  regard  to  the  distribution  of 
the  igilleged  profits  arising  out  of  the  execution  of  the  unlawful  under* 
taking. 

It  is  well  settled  that  when  a  contract  is  illegal  and  prohibited  by  law, 
no  action  can  be  maintained  upon  it  in  law  or  equity,  either  to  enforce  its 
obligations  or  to  secure  its  fruits  to  either  party ;  and  where  a  party  cannot 
maintain  his  action  without  showing  an  illegal  act  on  his  part,  he  must  fail 
in  his  suit.  And  it  has  been  directly  held  that  contracts  for  the  purpose 
of  illegal  trading,  or  of  trading  in  an  enemy's  country  in  time  of  war,  can- 
not be  the  foundation  of  an  action.  In  Evans  v.  Richardson,  8  Meriv.  469, 
a  contract  was  entered  into  between  an  American  citizen  and  an  English 
subject  for  trading  with  America  during  time  of  war,  and  the  court,  of  its 
own  motion,  declined  to  enforce  it.  In  Stewart  v.  Chihson,  7  CI.  &  Fin. 
707,  an  American  ship  was  fitted  out  in  Liverpool  and  sent  to  Africa  on  a 
joint  adventure  for  trafficking  in  slaves.  An  English  ship  was  sent  at 
the  same  time  by  the  same  parties,  with  arms  and  ammunition,  to  be  at 
the  disposal  of  the  supercargo  of  the  American  ship.  On  arrival  of  the 
two  ships,  the  arms  and  ammunition  were  put  on  board  the  American 
ship,  and  she  was  afterwards  seized  and  condemned.  It  was  held  that  the 
transaction  was  illegal,  and  that  no  action  for  contribution  or  account 
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could  be  maintained,  in  regard  thereto,  by  any  of  the  parties  concerned, 
against  the  others.  See  Coll.  Part.  (5th  Am.  ed.)  §  56  <f*  seq. ;  1  Lindl. 
Part.  (3d  ed.)  187,  209  ;  Ghiawold  v.  Waddingtcm,  16  Johns.  38 ;  Cop- 
pell  V.  Sall^  7  Wall.  642 ;  Jecker  v.  Montgomery^  18  How.  110,  and 
cases  there  cited  in  regard  to  trading  with  the  money.  The  same  prin- 
ciple applies  where  goods  are  smuggled.  BiggB  v.  Lawrence^  3  T.  R 
454. 

In  ArmBtrong  v.  Toler^  11  Wheat.  258,  271,  it  was  said  by  Chief  Justice 
Marshall :  ^^  Questions  upon  illegal  contracts  haye  arisen  very  often  both 
in  England  and  in  this  country ;  and  no  principle  is  better  settled  than 
that  no  action  can  be  maintained  on  a  contract,  the  consideration  of  which 
is  either  wicked  in  itself  or  prohibited  by  law.  How  far  this  principle  is 
to  afiEect  subsequent  or  collateral  contracts,  the  direct  and  immediate  con- 
sideration of  which  is  not  immoral  or  illegal,  is  a  question  of  considerable 
intricacy,  on  which  many  controvei-sies  have  arisen,  and  many  decisions 
have  been  made.''  In  that  case,  Armstrong,  in  time  of  war,  contrived  a 
plan  for  importing  goods  on  his  own  account  from  the  enemy.  The  goods 
were  consigned  to  Toler,  and  Armstrong  promised  to  pay  him  any  sum 
for  which  he  might  become  liable  if  the  goods  should  be  condemned.  On 
this  promise  it  was  held  that  Toler  could  maintain  an  action.  And  it 
was  said  in  the  opinion  :  ^^  It  cannot  be  questioned,  that  however  strongly 
the  laws  may  denounce  the  crime  of  importing  goods  from  the  enemy  in 
time  of  war,  the  act  of  defending  a  prosecution  instituted  in  consequence 
of  such  illegal  importation  is  perfectly  lawful.  Money  advanced  by  a 
friend  in  such  a  case  is  advanced  for  a  lawful  purpose,  and  a  promise  to 
repay  it  is  made  on  a  lawful  consideration.  The  criminal  importation 
constitutes  no  part  of  this  consideration."  But  if  the  importation  was  the 
result  of  a  scheme  between  the  parties,  or  if  Toler  had  an  interest  in  the 
goods,  or  if  they  were  consigned  to  him  with  his  privity,  that  he  might 
protect  or  defend  them  for  the  owner,  then  the  promise  to  pay  would  be 
void.  *^  The  point  of  law  decided  is,  that  a  subsequent  independent  con- 
tract, founded  on  a  new  consideration,  is  not  contaminated  by  the  illegal 
importation,  although  such  illegal  consideration  was  known  to  Toler  when 
the  contract  was  made,  provided  he  was  not  interested  in  the  goods,  and 
had  no  previous  concern  in  their  importation."  See  Tenant  v.  Elliott^ 
1  B.  &  P.  3;  Farmer  v.  Russell,  1  B.  &  P.  269 ;  Thomson  v.  Thomson,  7 
Ves.  470  ;  Mc Blair  v.  Gibbes,  17  How.  232 ;  Kinsman  v.  Parkhurst,  18 
How.  289.  Dyer  v.  Somer,  22  Pick.  253,  and  Harvey  v.  Vamey,  98 
Mass.  118,  have  some  bearing  on  this  question. 

The  cases  of  Tenant  v.  Elliott  and  Thomson  v.  Thomson  illustrate  the 
rule  laid  down  in  Armstrorig  v.  Toler :  in  the  first,  it  was  held  that  the 
action  could  be  maintained ;  in  the  second,  that  it  could  not.  In  Tenant 
Y.  JSlliott,  the  defendant,  a  broker,  effected  insurance  for  the  plaintiff, 
which  was  in  violation  of  the  navigation  laws,  and  illegal.  A  loss  hap- 
pened, and  the  underwriters  paid  the  money  to  the  broker,  and,  on  action 
brought,  he  set  up  the  illegality  as  a  defence.  But  the  plaintiff  recov- 
ered on  the  implied  promise,  arising  out  of  the  receipt  of  the  money  for 
the  plaintiff,  as  a  new  contract  not  affected  by  the  illegality  of  the  orig- 
inal transaction.  In  Thomson  v.  Hiomson,  there  was  a  sale  of  the  com- 
mand of  an  East  India  ship  to  the  defendant  upon  the  consideration 
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that  he  shoald  pay  to  the  plaintiff  £200  annually  while  he  remained  in 
command.  The  contract  was  illegal,  but  an  allowance  having  been  made 
to  the  defendant  on  retiring,  the  bill  was  filed  to  have  a  portion  of  the 
allowance  invested  to  satisfy  the  annuity.  But  it  was  refused,  on  the 
ground  that  there  was  no  claim  to  the  money,  except  through  the  illegal 
agreement ;  the  money  was  paid  to  the  party ;  if  it  had  been  paid,  the 
court  say,  to  a  third  person  (as  in  Tenant  v.  Elliott)^  the  plaintiff  might 
have  recovered,  for  the  third  person  could  not  have  set  up  this  objection 
to  performing  the  trust.  The  Master  of  the  Rolls,  Sir  William  Grant, 
said:  *^ There  is  nothing  collateral  in  respect  of  which,  the ' agreement 
being  out  of  the  question,  a  collateral  demand  arises." 

Applying,  therefore,  the  rule  of  Armstrong  v.  Toler  to  this  dass  of 
cases,  it  is  clear  that  in  the  case  at  bar  there  is  a  fatal  disability  in  the 
plaintiffs,  which  prevents  them  from  asking  the  aid  of  a  court  of  equity 
to  enforce  the  contract  upon  which  this  bill  is  founded.  The  cases  of 
Brooks  V.  Martin,  2  Wall.  70,  and  Sharp  v.  Tai/lor,  2  Phil.  Ch.  801,  upon 
which  case  Brooks  v.  Martin  rests  as  its  principal  authority,  relate  to 
subsequent  or  collateral  contracts  and  transactions,  in  which  the  original 
illegal  acts  and  contracts  are  held  to  form  no  part  of  the  consideration. 
In  Sharp  v.  Tat/lor,  the  doctrine  of  Tenant  v.  Elliott  was  carried  some* 
what  farther,  and  held  to  apply  to  a  partner,  who,  having  by  collusion 
with  an  agent  of  the  partnership  possessed  himself  of  the  property  of 
the  firm,  was  not  allowed  to  show  that,  in  realizing  it,  the  provisions  of  an 
act  of  parliament  had  been  violated.  The  distinction  between  enforcing 
illegal  contracts,  and  asserting  title  to  property  that  has  arisen  therefrom, 
was  fully  considered  by  the  court,  and  the  case  was  held  to  fall  within  the 
rule  laid  down  in  Tenant  v.  Elliott,  Farmer  v.  Russell,  and  recognized  in 
Thomson  v.  Thomson.  The  decision  distinctly  states  that  the  bill  does 
not  seek  to  enforce  an  agreement  adverse  to  an  act  of  parliament,  or  to 
recover  compensation  or  payment  for  an  illegal  voyage,  and  that  those 
questions  were  settled  by  the  payment  of  the  money  over  by  the  agent  to 
the  defendant,  who  held  as  tenant  in  common  with  the  plaintiff,  and  who 
cannot  dispute  a  title  that  is  common  to  both.  Taking  into  view  the 
fact  that  the  defendant  was  the  partner  of  the  plaintiff  in  the  original 
enterprise  from  which  the  money  accrued,  and  the  difficulty  of  reaching 
him  except  through  the  illegal  pa^nership  transactions,  the  soundness  of 
the  decision  may  be  open  to  question  ;  but,  assuming  that  the  distinction 
upon  the  facts  made  by  the  court  is  correct,  it  is  sustained  by  the  au- 
thorities. 

Mainly  on  the  authority  of  that  case.  Brooks  v.  Martin,  2  Wall.  70, 
was  decided,  and  Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court, 
says  :  ^^  That  the  principle  is  the  same  in  both  cases,  and  that  the  axialogy 
in  the  facts  is  so  close,  that  any  rule  on  the  subject  which  should  govern 
the  one  ought  also  to  control  the  other."  The  parties  entered  into  a  part- 
nership, the  object  being  the  '^  purchase  and  sale  of  bounty  land  warrants, 
that  may  have  been  or  may  be  issued  under  the  law  of  Congress."  The 
law  provided  that  warrants  for  land  should  be  issued  to  soldiers  engaged 
in  the  Mexican  War ;  and,  to  protect  the  soldier,  it  declared  that  any  sale 
or  contract  made  prior  to  the  issue  of  such  warrants  should  be  null  and 
void.    U.  S.  St.  1847,  c.  8,  §  9 ;  9  U.  S.  Sts.  at  Large,  125.     The  money 
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was  to  be  furnished  by  Martin;  the  business  was  to  be  conducted  by 
Brooks.  Martin  adyanced  the  money,  and  it  was  invested  by  Brooks  in 
the  purchase  of  warrants  which  were  sold  or  located ;  and  there  came 
into  the  hands  of  Brooks  land,  money,  notes,  and  mortgages,  the  result  of 
the  partnership  business,  the  original  capital  of  which  Martin  had  ad- 
vanced. In  this  state  of  facts,  Martin  sold  his  interest  to  Brooks  for  a 
small  and  utterly  inadequate  consideration,  being  induced  to  do  so  by  the 
fraud,  concealment,  and  misrepresentation  of  Brooks,  as  to  the  value  of  the 
property  in  his  hands ;  and  the  bill  was  brought  to  set  aside  that  sale  on 
the  ground  of  fraud.  It  was  not  to  enforce  the  original  contract,  which 
was  unlawful,  but  to  set  aside  a  subsequent  agreement  entered  into  be- 
tween the  parties,  whereby  one  partner  fraudulently  obtained  possession 
of  the  whole  property.  And  it  was  decided  that  Brooks  could  not  set  up 
the  original  illegality,  arising  out  of  the  purposes  for  which  the  partner- 
ship was  first  formed,  as  a  defence ;  that  Brooks  was  not  only  the  part- 
ner of  the  plaintiff,  but,  owing  to  the  manner  in  which  the  business  was 
conducted,  be  was  his  special  agent  in  its  management ;  that  the  purchase 
made  by  him  of  Martin's  interest  must  be  governed  by  the  rules  which 
govern  such  transactions  as  between  principal  and  agent ;  and  that  the 
law  governing  such  fiduciary  relations  must  apply,  and  the  contract  of 
sale  be  set  aside.  The  case  may  be  open  to  the  same  criticism,  as  to  the 
application  of  the  rule,  as  has  been  suggested  in  regard  to  Sharp  v.  Tay- 
lor^  ubi  supra;  but  as  it  is  so  clearly  to  be  distinguished  from  the  case  at 
bar,  it  is  not  necessary  to  consider  that  question.  And  it  may  be,  as  the 
soldier  alone  could  take  advantage  of  the  illegality,  and  avoid  the  sale  by 
himself  of  a  land  warrant  before  it  was  issued,  the  titles  under  such  war- 
rants being  good,  that  the  case  would  fall  within  the  principle  laid  down 
in  Harvey  v.  Varney^  98  Mass.  118.  It  was  there  held  that  a  contract, 
eKecuted  or  executory,  for  the  conveyance  of  real  or  personal  property  to 
conceal  it  from  attachment,  while  voidable  by  creditors,  was  good  between 
the  parties,  though  both  shared  in  the  fraudulent  intent ;  and  the  fraud- 
ulent character  of  the  purpose  of  a  partnership  as  to  creditors  was  no  de- 
fence to  a  bill  in  equity  by  one  of  its  members  against  the  others  for  a 
settlement  of  the  affairs  of  the  firm.  In  that  case  the  court  remarked 
that  *'  Brooks  v.  Martin  adopts  principles  far  more  extensive  than  those 
we  have  found  it  necessary  to  affirm  for  the  decision  of  the  present  cause." 
See  Dyer  v.  Horner^  22  Pick.  253. 

The  bill  seeks  to  enforce  directly  an  illegal  contract,  and  to  secure  its 
fruits  to  the  plaintiffs,  and  cannot  be  maintained.  It  is  therefore  unnec- 
essary to  consider  the  other  questions  raised  upon  the  report  and  argued 
at  the  bar.  Bill  dismissed. 
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ADMIRALTT. 

1.  The  captain  of  a  yessel,  as  such,  has  no  authoritj  to  pledge  the  credit  of  the  owner 
for  necessary  repairs  made  at  the  home  port,  where  the  owner  resides  and  can  be 
consulted,  and  can  personally  interfere.    Peritz  v.  Clarke,  4. 

2.  And  the  fact  that  the  captain  is  also  a  part  owner  of  the  yessel,  gires  him  no  anthor- 
ity  to  pledge  the  credit  of  his  co-owner  for  such  repairs.  In  order  to  bind  the  owner 
01  a  vessel  for  necessary  repairs  done  at  the  home  port,  where  he  resides  and  can  per- 
sonally interfere,  the  master  must  have  special  authority  for  that  purpose  ;  or  the 
owner  must  have  held  out  the  master  as  having  such  authority ;  or  he  must  have 
ratified  the  contract  after  it  was  made.    lb, 

3.  Where  a  ship  is  necessarily  delayed  for  repairs,  the  repairs  having  been  rendered 
necessary  by  a  peril  of  the  sea  and  being  required  to  enaole  the  ship  to  proceed  upon 
her  voyage,  although  they  are  made  in  a  port  on  the  route  of  her  regular  voyage,  the 
wages  and  provisions  of  her  crew  during  the  period  of  detention  may  be  allowed  as 
general  average.  And  the  sum  paid  for  services  and  expenses  of  a  special  agent  sent 
to  assist  the  ship  in  the  port  of  distress  may,  also,  be  allowed.     Hobson  y.  Loj^,  257. 

ASSESSMENT. 

An  assessment  that  could  not  have  been  directly  levied  by  the  legislature  of  a  state,  can- 
not be  legalized  by  an  enactment  of  such  legislature.    I^eqple  v.  Lynch,  127. 

ATTACHMENT. 
See  Bankbuptct,  5,  6,  7,  9, 10. 

ATTORNEY. 

1.  An  attorney  at  law  is  an  officer  of  the  court,  and  may  be  removed  from  office  for  mis- 
conduct, ascertained  and  determined  by  the  court  after  an  opportunity  to  be  heard 
lias  been  afforded.     Sanborn  v.  Kimball,  13. 

2.  The  statute  makes  **  a  good  moral  character"  a  prerequisite  of  admission  to  the 
bar  ;  and  when  an  attorney  at  law  has  forfeited  his  claim  to  such  character  by  such 
misconduct,  professional  or  non-professional,  in  or  out  of  court,  as  renders  him  un- 
worthy to  associate  with  gentlemen,  and  unfit  and  unsafe  to  be  intrusted  with  the 
powers,  duties,  and  responsibilities  of  the  legal  profession,  the  court  may  deprive 
him  of  the  power  and  opportunity  to  do  further  injury  under  the  color  of  Ins  profes- 
sion by  removing  him  from  the  bar.    lb. 

3.  The  evidence  m  this  case  conclusively  establishes  the  alle^tion  in  the  motion  that 
*'  the  respondent  does  not  possess  a  good  moral  character,"  in  that  it  shows  that  he 
has  committed  a  fraud  upon  the  court,  violated  his  professional  oath  and  duty,  con- 
ducted dishonestly  in  his  private  dealings,  and  disregarded  the  proprieties  and  civil- 
ities due  to  other  members  of  the  profession.    lb. 

4.  By  admitting  the  respondent  to  the  bar  the  court  held  him  out  to  the  public  as  worthy 
of  confidence  and  patronage  in  the  line  of  his  profession.  In  view  of  the  power  of 
removal  vested  in  the  court,  to  allow  the  respondent  to  continue  to  exercise  his  pro- 
fession after  he  has  been  thus  proved  to  be  unworthy  of  his  office,  would  be  indirectly 
to  involve  the  court  in  the  responsibility  of  his  acts.  And  further,  after  the  disclos- 
ures in  this  case,  the  court  cannot  forbear  to  pronounce  the  judgment  of  removal 
from  office  against  the  respondent  without  abdicating  the  high  trust  which  the  law 
confides  to  it  in  this  behalf,  and  rendering  that  a  nullity.     lb. 

5.  The  respondent  has  been  pardoned  for  ue  forgery  of  which  he  was  convicted  and  for 
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which  he  was  confined  in  the  state  prison;  hut  the  instrument  forged  was  adepon- 
tion  used  in  a  cause  before  this  court ;  and  though  the  pardon  purged  him  of  the 
offence  of  which  he  was  convicted,  it  did  not  affect  the  crime  of  the  violation  of  hu 
professional  oath  and  duty,  nor  relieve  him  from  the  penalty  of  removal  from  the 
bar  for  this  misconduct.    lb. 

See  Judgment,  Will. 

ATTORNEY  AND  CLIENT. 

1.  Where  the  parties  to  a  fraudulent  or  illegal  transaction  are  in  pari  delicto^  the  simpie 
fact,  that  at  the  time  of  such  transaction,  the  relation  of  client  and  attorney  exists  be- 
tween them,  will  give  the  former  no  claim  to  the  aid  of  a  court  of  equity  to  have  re- 
stored to  him  the  property  of  which  the  latter  has  become  possessed  by  their  joint 
fraud.  Such  relation  alone  will  not  except  the  case  from  the  general  rule,  in  pari  de- 
licto potior  est  conditio  de/endentis.     Roman  v.  Mali,  318. 

2.  An  attorney  is  under  no  actual  incapacity  to  deal  with  or  purchase  from  his  dient 
All  that  can  be  required  is,  that  there  has  been  no  abuse  of  the  confidence  reposed; 
no  imposition  or  unaue  influence  practised,  nor  any  unconscionable  advantage  taken 
by  the  attorney  of  the  client.  'V\lien  a  transaction  between  parties  occupying  soch 
relation  to  each  other  is  brought  in  question,  the  onus  of  the  case  is  cast  upon  the 
attorney  of  showing  that  nothing  has  happened  in  the  course  of  the  dealing  which 
might  not  have  happened  had  no  such  connection  subsisted,  and  that  the  transaction 
has  been  fair  in  all  respects.  If  the  court  be  satisfied  that  the  party  holding  the  re- 
lation of  client  performed  the  act  or  entered  into  the  transaction  voluntarily,  delib- 
erately, and  advisedly,  knowing  its  nature  and  effect,  and  that  no  conceahnent  or 
undue  means  were  used  to  obtain  his  consent  to  what  was  done,  the  transaction  will 
be  maintained.    lb. 

BAILOR  AND  BAILEE. 

1.  Where  a  bailment  is  for  the  sole  benefit  of  the  bailor,  the  bailee  is  answerable  ovlj 
for  gross  neglect;  when  solely  for  the  benefit  of  the  bailee,  he  is  responsible  for  slight 
neglect;  when  reciprocally  beneficial  to  both,  the  bailee  is  responsible  for  ordmary 
neglect.     First  National  Bank  of  Carlisle  v.  Grahaniy  501. 

2.  A  bailee  keeping  the  property  of  the  bailor  with  the  ordinary  care  with  which  he 
keeps  his  own,  does  not  fulfil  his  duty  if  the  contract  requires  strict  diligence  and  ex- 
traordinary care.     lb. 

8.  Where  the  benefits  are  reciprocal,  the  bailee  is  liable  for  neglect  of  ordinary  care, 
although  he  has  been  careless  and  reckless  in  the  management  of  his  own  goods  as 
well  as  those  of  the  bailor.     lb. 

4.  That  the  bailee  has  dealt  with  his  own  goods  and  the  bailor's  in  the  same  way  is 
evidence  in  adjusting  the  standard  of  duty  and  deciding  the  question  of  performance, 
and  as  a  test  of  the  bailee's  good  faith.  It  would  raise  a  presumption  of  adequate 
diligence.     lb. 

5.  The  measure  of  the  bailee's  responsibility  is  to  be  determined  in  each  case  by  a  com- 
parison with  the  conduct  of  classes  of  men,  not  of  individuals,     lb. 

6.  The  mere  voluntary  act  of  the  cashier  of  a  bank  in  receiving  securities  for  safe  keep- 
ing will  not  render  the  bank  liable  for  their  loss ;  but  if  the  deposit  be  known  to  toe 
directors  and  acquiesced  in,  the  bank  will  be  liable.    lb. 

BANKS  AND  BANKING. 
See  Bailor  and  Bailee,  6;  Bills  and  Notes,  8. 

BANKRUPTCY. 

1.  The  amendatory  Bankruptcy  Act  of  March  8,  1878,  is  not  onconstitationaL  in  n 
Smithj  885. 

2.  The  amendatory  Bankruptcy  Act  of  June  22,  1874,  is  to  be  regarded  as  amending 
and  supplementing  the  Revised  Statutes,  notwithstanding  the  date  of  its  passage  ana 
its  reference  to  the  Act  of  1867.     In  re  Oregon,  (fc.  Co.  46&. 

8.  The  same  proportion  of  creditors  must,  under  existing  laws,  join  in  a  petition  in  in- 
voluntary bankruptcy  against  a  corporation  as  is  required  in  case  of  a  natural  per- 
son,   lb. 

4.  The  petition  against  a  corporation  must  show  that  the  corporation  is  a  '*  moneyed, 
business,  or  commercial  corporation."     lb. 

ft.  The  failure  of  the  defendant  to  appear  and  defend  an  attachment  against  his  prop- 
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erty  is  no  eTidence  of  his  haying  done  any  act  to  procure  the  attachment  within  the 
meaning  of  section  35  of  the  Bankrupt  Act  of  1867,  or  to  procure  or  suffer  his  prop- 
erty to  be  taken  under  legal  process  within  the  meaning  of  section  89  of  said  act. 
Henkelman  v.  Smith,  283. 

6.  Section  14  of  the  bankrupt  act  refers  and  can  only  refer  to  attachments  which  are 
pending  at  the  time  the  petition  in  bankruptcy  is  filed,  and  not  to  such  as  haye  been 
prosecuted  to  a  judgment  prior  to  the  filing  of  such  petition.     lb. 

7.  The  attachment  haying  been  properly  issued  and  prosecuted  to  jud^ent,  that  judg- 
ment is  final,  imports  absolute  yerity,  is  conclusiye  with  respect  to  me  subject  matter 
adjudicated,  and  cannot  be  reexamined  or  impeached  in  a  collateral  proceeding.     lb. 

8.  Action  was  brought  in  a  state  court  upon  certain  promissory  notes.  The  defence  was 
that  defendant  had  been  duly  declared  a  bankrupt,  that  plaintiff  had  proved  the  claim 
sued  on,  and  been  paid  a  diyidend  thereon,  and  that  the  payment  of  such  diyidend 
had  the  effect  to  absolutely  discharge  the  defendant  from  the  whole  of  the  claim  sued 
on.  Held,  that  the  action  was  well  founded,  and  could  be  maintained  for  the  balance 
due  in  excess  of  the  dividend.     New  Lamp  Chimney  Co.  v.  Ansonia  Co.  110. 

9.  An  attachment  of  the  property  of  a  debtor  is  ipso  facto  dissolved  if  proceedings  in 
bankruptcy  are  commencea  within  four  months  thereafter,  upon  which  the  debtor  is 
adjudicated  a  bankrupt.  Rey.  Sts.  §  5044 ;  §  14  of  original  Bankrupt  Act.  Brackem 
V.  Johnston,  537. 

10.  A  creditor  who  proceeds  in  a  state  court  by  a  writ  of  attachment  on  which  he  seizes 
the  property  of  his  debtor  and  realizes  his  judgment  obtained  in  such  a  suit  by  a  sale 
of  tne  property  attached,  is  liable  to  the  assignee  in  bankruptcy  of  the  debtor  ap- 
pointed under  proceedings  commenced  in  the  bankruptcy  court  within  four  months  of 
the  levy  of  the  attachment,  although  the  assignee  did  not  appear  or  defend  the  at- 
tachment suit,  or  make  any  attempt  to  arrest  the  attachment  proceedings.  The  case 
distinguished  from  Wilson  v.  City  Bank,  17  W^dl.  473,  and  Eyster  y.  doff,  91  U.  S. 
Rep.  (1  Otto)  521.    lb. 

See  Contract,  1. 

BILLS  AND  NOTES. 

1.  The  defendant  made  and  indorsed  in  blank  a  note,  on  six  months,  payable  to  his.  own 
order,  which  within  a  week  was  cashed  by  the  bank  of  which  the  plaintiff  was  presi- 
dent, under  his  direction  without  further  indorsement  Hearing  afterward  that  the 
maker  alleged  fraud  in  the  origin  of  the  paper,  and  deeming  himself  negligent  in  not 
requiring  a  second  indorser,  the  plaintiff  took  the  note  (long  after  its  maturity)  paying 
his  bank  the  amount  of  it :  Held,  that  he  was  a  bon&  fide  holder  for  value  and  entitled 
to  recover  without  regard  to  any  fraud  in  the  inception  of  the  paper,  or  any  failure  of 
consideration  between  the  original  parties.     Roberts  v.  Lane,  189. 

2.  The  person  who  puts  in  suit  a  note  shown  to  have  been  obtained  from  the  maker  by 
fraud,  assumes  the  burden  of  establishing  his  own  good  faith.  This  he  may  do  by 
showing  that  he,  or  any  prior  holder  to  whose  rights  he  succeeds,  has  taken  the  note 
fairly  for  value  before  maturity  in  the  due  course  of  business,  and  without  knowledge 
of  the  fraud,  or  notice  of  any  circumstances  of  suspicion  connected  with  the  paper. 
It  is  immaterial  what  the  plaintiff's  knowledge  may  be,  if  any  prior  owner  whose  rights 
he  has  was  a  bon^  fide  holder  of  the  note  as  above  explained.  It  does  not  affect  the 
principles  of  law  above  stated,  that  the  note  was  made  to  the  maker's  order  and  bore 
only  his  indorsement,  so  that  it  passed  by  delivery,  and  the  title  was  apparently  de- 
rived directly  from  him,  if  it  is  snown  that  in  fact  it  was  purchased  by  the  plaintiff^ s 
predecessor  m  title,  in  good  faith,  and  for  value,  of  him  to  whom  the  maker  first  gave 
it.    lb. 

3.  It  is  no  defence  to  a  note  made  and  indorsed  only  by  one  and  the  same  person,  that 
the  plaintiff  bought  it  of  a  bank  which  is  prohibited  by  the  R.  S.  c.  47,  §  14,  from 
discounting  paper  without  having  at  least  two  names  to  it.  This  provision  is  for  the 
security  of  the  stockholders,  and  does  not  concern  him  who  obtains  the  loan  upon 
it.     lb.  , 

4.  A  note  in  the  ordinary  form,  payable  to  order  at  a  definite  time,  for  a  specified  sum 
in  money,  is  negotiable,  notwithstanding  the  addition  of  the  words,  **  said  promise 
made  for  a  colt,  this  day  taken;  said  colt  holden  for  the  payment  of  said  amount." 
Collins  v.  Bradbury,  67. 

5.  A  nonsuit  will  not  be  ordered  for  a  slight  verbal  variance  between  the  note  In  suit  and 
the  declaration,  when  ^'  the  person  and  case  can  be  rightly  understood,"  and  it  is  ap- 
parent that  the  declaration  was  intended  to  an4  4q^8  embrace  the  i^ote  iq  suit.    lb* 
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6.  The  defendant  was  induced  to  sign  hia  name,  as  maker,  to  a  negotiable  promiswrjr 
note,  by  the  false  and  frauduleDt  representations  that  it  was  a  contract  of  an  entirely 
dififerent  character,  whereby  he  would  incur  no  pecuniary  liability;  but  it  appeared 
further,  that  it  was  a  negligent  act  on  his  part  to  sign  the  note  without  ascertaining 
whether  it  was  what  the  payee  represented,  or  something  else.  Held,  that  the  defend- 
ant was  precluded  by  his  negligence  from  setting  up  the  fraud  against  a  bond  fide 
holder  of  the  note  who  had  purchased  it  for  value  before  due.  Ciiizent*  National 
Bank  v.  Smith,  248;  Kellogg  v.  Curtis,  419. 

See  Guaranty. 

CONFEDERATE  STATES. 
See  Constitutional  Law,  1. 

CONSTITUTIONAL  LAW. 

1.  A  statute  of  North  Carolina  of  March,  1866,  enacting  that  in  all  civil  actions  "for 
debts  contracted  during  the  late  war,  in  which  the  nature  of  the  obligation  is  not  set 
forth,  nor  the  value  of  the  property  for  which  such  debts  were  created  is  stated,  it 
shall  be  admissible  for  either  party  to  show  on  the  trial,  by  affidavit  or  otherwise,  what 
was  the  consideration  of  the  contract;  and  that  the  jury  in  making  up  their  verdict 
sh^ll  take  the  same  into  consideration,  and  determine  the  value  of  said  contract  in 
present  currency,  in  the  particular  locality  in  which  it  is  to  be  performed,  and  render 
their  verdict  accordingly,"  in  so  far  as  the  same  authorizes  the  jury  in  such  actions 
upon  the  evidence  thus  before  them  to  place  their  own  estimate  upon  the  value  of  the 
contracts,  instead  of  taking  the  value  stipulated  by  the  parties,  impairs  the  obligation 
of  such  contracts,  and  is,  therefore,  within  the  inhibition  upon  the  state  of  the  federal 
Constitution.  Accordingly,  in  an  action  upon  a  contract  for  wood  sold  in  that  state 
during  the  war,  at  a  price  payable  in  Confederate  currency,  an  instruction  of  the 
court  to  the  jury  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  wood  with- 
out reference  to  the  value  of  the  currency  stipulated  was  erroneous.  W.  jr  W.  R.  R. 
Co.  V.  King^  1. 

2.  An  act  which  has  the  effect  of  rendering  valid  formal  judgments,  entered  by  a  court 
without  jurisdiction,  is  to  be  regarded  as  an  exercise  of  judicial  functions  by  the  le^^is- 
lature,  and  as  a  contravention  of  the  provision  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law,  and  is,  therefore,  void.     Pryor  v.  Downey,  68. 

8.  The  Act  of  May  81,  1870  (16  Stats,  at  Large,  140),  known  as  the  *'  Enforcement 
Act,'*  is  so  general  in  its  provisions  that  it  cannot  be  regarded  as  **  appropriate  legis- 
lation "  for  the  effectuation  of  the  purposes  of  the  fifteenth  amendment  to  the  Con- 
stitution of  the  United  States.  It  is  to  all  intents  and  purposes  inoperative.  United 
StcUes  V.  Reese,  201. 

4.  The  "Enforcement  Act.'*  —  Construction  of  section  six.  —  Of  the  insufficiency  of 
indictments  thereunder  which  do  not  charge  a  conspiracy  to  hinder  or  prevent  the  en- 
joyment of  a  right  granted  or  secured  by  the  Constitution  of  the  United  States.  —  Of 
the  nature  of  state  and  United  States  citizenship,  and  the  nature  and  powers  of  the 
state  and  general  governments.      United  States  v.  Cruihthank,  206. 

5.  The  provision  of  the  section  23,  art.  4,  of  the  Constitution  of  Nevada,  that  the  enact- 
ing clause  of  every  law  shall  be  as  follows  :  **  The  People  of  the  State  of  Nevada  rep- 
resented in  Senate  and  Assembly  do  enact  as  follows,*'  is  mandatory.  The  omissicm 
of  the  words  "Senate  and  "  from  the  enacting  clause  of  an  act  of  the  legislature, 
renders  the  act  unconstitutional  and  void.     State  of  Nevada  v.  Rogers,  339. 

6.  The  fourteenth  amendment  of  the  federal  Constitution  provides  that  no  state  shall 
deprive  any  person  of  liberty  without  due  process  of  law.  Held,  that  the  ex  parte 
determination  of  two  overseers  of  the  poor  is  not  such  process.  City  of  Portland  v. 
City  of  Bangor,  435. 

7.  The  city  of  Portland  sued  the  city  of  Bangor  for  supplies  furnished  the  alleged  pau- 
per, in  the  workhouse  of  the  plaintiff  city,  committed  under  a  warrant  of  two  overseers 
of  the  poor.  Held,  that  the  commitment  was  illegal,  that  the  plaintiffs  could  not  re- 
cover, and  that  the  decisions  in  Nott*s  case,  11  Maine,  208,  and  in  Portland  v.  Bangor, 
42  Maine,  ^03,  holding  to  the  contrary,  are  inconsistent  with  the  fourteenth  amend- 
ment of  the  federal  Constitution.     lb. 

8.  The  omission  to  provide  for  notice  to  parties  in  interest  does  not  render  a  statute 
invalid.     State  v.  Doyle,  450. 

9.  The  case  of  the  City  of  New  York  v.  Miln,  11  Peters,  108,  decided  no  more  than 
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that  the  requirement  from  the  master  of  a  vessel  of  a  catalogue  of  his  passeneers 
landed  in  the  city,  rendered  to  the  mayor  on  oath,  with  a  correct  description  of  their 
names,  ages,  occupations,  places  of  birth,  and  of  last  legal  settlement,  was  a  police 
regulation  within  the  power  of  the  state  to  enact,  and  not  inconsistent  with  the  Con- 
stitution of  the  United  States.     Henderson  y.  Wtckhaniy  Mayor,  227. 

10.  The  result  of  the  Passenger  Cases,  7  How.  288,  was  to  hold  that  a  tax  demanded  of 
the  master  or  owner  of  the  vessel  for  every  such  passenger  was  a  regulation  of  com- 
merce by  the  state,  in  conflict  with  the  Constitution  and  laws  of  the  United  States, 
and,  therefore,  void.     Ih. 

11.  These  cases  criticised,  and  the  weight  due  to  them  as  authority  considered,     lb. 

12.  In  whatever  language  a  statute  may  be  framed,  its  purpose  and  its  constitutional  var 
lidity  must  be  determined  by  its  natural  and  reasonable  effect,     lb, 

13.  Hence,  a  statute  which  imposes  a  burdensome  and  almost  impossible  condition  on 
the  ship-master  as  a  prerequisite  to  his  landing  his  passengers  witii  an  alternative  pay- 
ment oi  a  small  sum  of  money  for  each  one  of  them  is,  in  fact,  a  tax  on  the  ship-owner 
for  the  right  to  land  such  passengers,  and  in  effect,  on  the  passenger  himself,  since  the 
ship-master  makes  him  pay  it  in  advance  as  part  of  his  fare.     lb, 

14.  Such  a  statute  of  a  state  is  a  regulation  of  commerce,  and  when  applied  to  passen- 
gers from  foreign  countries  is  a  regulation  of  commerce  with  foreign  nations.     lb, 

15.  It  is  no  answer  to  the  charge  that  such  regulation  of  commerce  by  a  state  is  forbid- 
den by  the  Constitution  to  say  that  it  falls  within  the  police  power  of  the  states,  for 
to  whatever  class  of  legislative  powers  it  may  belong,  it  is  prohibited  to  the  states  if 
granted  exclusively  to  Congress  by  that  instrument.     lb, 

16.  Though  it  may  be  conceded  that  there  is  a  class  of  legislation  which  ma;jr  affect  com- 
merce, both  with  foreign  nations  and  between  the  states,  in  regard  to  which  the  laws 
of  the  states  may  be  valid  in  the  absence  of  action  under  the  authority  of  Congress 
on  the  same  subjects,  this  can  have  no  reference  to  matters  which  are,  in  their  nature, 
national,  or  which  admit  of  a  uniform  system  or  plan  of  regulation.    lb, 

17.  The  statutes  of  New  York  and  Louisiana,  here  under  consideration,  are  intended  to 
regulate  commercial  matters  which  are  not  only  of  national  but  of  international  con- 
cern, and  which  are  also  best  regulated  by  one  uniform  rule,  applicable  alike  to  all  the 
seaports  of  the  United  States.  These  statutes  are,  therefore,  void,  because  legislation 
on  the  subjects  which  they  cover  is  confided  exclusively  to  Congress  by  the  clause  of 
the  Constitution  which  gives  to  that  body  the  *'  right  to  regulate  commerce  with  for- 
eign nations."     lb. 

18.  The  constitutional  objection  to  this  tax  on  the  passenger  is  not  removed  because  the 
penalty  for  failure  to  pay  does  not  accrue  until  twenty-four  hours  after  he  is  landed. 
The  penalty  is  incurred  by  the  act  of  landing  him  without  payment,  and  is,  in  fact, 
for  the  act  of  bringing  him  into  the  state.     Jb, 

19.  This  court  does  not,  in  this  case,  undertake  to  decide  whether  or  not  a  state  may,  in 
the  absence  of  all  legislation  by  Congress  on  the  same  subject,  pass  a  statute  strictly 
limited  to  defending  itself  against  paupers,  convicted  criminals,  and  others  of  that 
class,  but  is  of  opinion  that  to  Congress  rightfully  and  appropriately  belongs  the  power 
of  legislating  on  the  whole  subject.     lb, 

20.  The  statute  of  California  which  is  the  subject  of  consideration  in  this  case  does  not 
require  a  bond  for  every  passenger,  or  conmiutation  in  money,  as  the  statutes  of  New 
York  and  Louisiana  do,  but  only  for  certain  enumerated  classes,  amon^  which  are 
**  lewd  and  debauched  women."  But  the  features  of  the  statute  are  such  as  to  show 
very  clearly  that  the  purpose  is  to  extort  money  from  a  lai^e  class  of  passengers,  or  to 
prevent  their  immigration  to  California  altogether.     Chy  Lung  v.  Freeman,  407. 

21.  The  statute  also  operates  directly  on  the  passenger,  for,  unless  the  master  or  owner 
of  the  vessel  gives  an  onerous  bond  for  the  future  protection  of  the  state  against  the 
support  of  the  passenger,  or  pays  such  sum  as  the  commissioner  of  immigration 
chooses  to  exact,  he  is  not  permitted  to  land  from  the  vessel.    lb, 

22.  The  powers  which  the  commissioner  is  authorized  to  exercise  under  this  statute  are 
such  as  to  bring  the  United  States  into  conflict  with  foreign  nations,  and  which  can 
only  belong  to  the  federal  government.     lb, 

23.  It  the  right  of  the  states  to  pass  statutes  to  protect  themselves  in  regard  to  the  crim- 
inal, the  pauper,  and  the  diseased  foreigner  landing  within  their  borders  exists  at  all, 
it  is  limited  to  such  laws  as  are  absolutely  necessary  for  that  purpose;  and  this  mere 
police  regulation  cannot  extend  so  far  as  to  prevent  or  obstruct  other  classes  of  per- 
sons from  the  right  to  hold  personal  and  commercial  intercourse  with  the  people  of  the 
United  States.    lb. 

24.  The  statute  of  Cal}fomia  In  this  respect  extends  far  beyond  the  necessity  ip  which 
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the  right  is  founded,  if  it  exists  at  all,  and  invades  the  right  of  Coogress  to  regulate 
commerce  with  foreign  nations,  and  is,  Uierefore,  void.    Jo. 

25.  A  license  tax  required  for  the  sale  of  goods  is  in  effect  a  tax  upon  the  goods  them- 
selves. A  statute  of  Missouri  which  requires  the  payment  of  a  license  tax  from  per- 
sons who  deal  in  the  sale  of  goods,  wares,  and  merchandise  which  are  not  the  growth, 
produce,  or  manufacture  of  the  state,  by  going  from  place  to  place  to  sell  the  same  io 
the  state,  and  requires  no  such  license  tax  from  persons  selling  in  a  simUar  way  goods 
which  are  the  growth,  produce,  or  manufacture  of  the  state,  is  in  conflict  with  the 
power  vested  in  Congress  to  regulate  commerce  with  foreign  nations  and  among  the 
several  states.     Welton  v.  State  of  Missouri^  100. 

26.  That  power  was  vested  in  Congress  to  insure  uniformity  of  commercial  regnladoii 
against  discriminating  state  legislation.  It  covers  property  which  is  transported  as  an 
article  of  commerce  from  foreign-  countries,  or  among  the  states,  from  hostile  or  inter- 
fering state  legislation  until  it  has  mingled  with  and  become  a  part  of  the  general 

Property  of  the  country,  and  protects  it  even  after  it  has  entered  a  state  from  any  bur- 
ens  imposed  by  reason  of  its  foreign  origin.     Ih, 

27.  The  inaction  of  Congress  in  prescribing  rules  to  govern  inter-state  commerce  is 
equivalent  to  its  declaration  that  such  conunerce  shall  be  free  from  any  restrictioDfl. 

See  Assessment  ;  Bankruptcy,  1. 

CONTRACT. 

1.  The  withdrawal  of  opposition  to  bankruptcy  proceedings  already  begun,  is  a  valid 
consideration  for  an  agreement  made  by  the  petitioning  creditors  with  the  defendants 
in  bankruptcy.     Sanford  v.  Huxford,  23. 

2.  Though  the  language  used  and  the  effect  of  it  are  questions  of  fact  for  the  jury,  in 
controversies  relating  to  a  contract  by  parol,  yet  it  is  also  true  that  in  many  cases  the 
law  will  infer  a  definite,  though  perhaps  implied  contract,  from  certain  admitted  facts. 
At  least  it  will  infer  certain  elements  as  belonging  to  particular  contracts,  or  impose 
specific  duties  in  connection  with,  and  growing  out  of  special  undertakings,  although 
these  are  entered  into  by  parol.    Bcdlou  v.  PrescoUy  58. 

5.  Especially  is  this  true  of  contracts  growing  out  of  an  employment  qwui  public  in  its 
nature,  Hkc  that  of  a  professional  man.     lb, 

4.  Thus,  the  care  and  skill  which  a  professional  man  guaranties  to  his  employer  are 
elements  of  the  contract  into  which  he  enters  by  accepting  a  proffered  engagement 
So  continued  attention  to  the  undertaking,  so  long  as  attention  is  required,  in  the  ab- 
sence of  any  stipulation  to  the  contrary,  is  equally  an  inference  of  the  law.    Ih, 

6.  While  it  is  competent  for  a  physician  and  his  patient  to  enter  into  such  a  contract  as 
they  think  fit,  limiting  the  attendance  to  a  longer  or  shorter  period,  or  to  a  single  risit, 
if  they  please ;  and  while,  if  there  be  no  such  limitation,  the  physician  can  discontinue 
his  attendance  at  his  election,  after  giving  reasonable  notice  of  his  intention  to  do  so; 
yet,  if  he  be  sent  for  at  the  time  of  an  injury  by  one  whose  family  physician  he  has 
been  for  years,  the  effect  of  his  responding  to  the  call  will  be  an  engagement  to  attend 
to  the  case,  so  long  as  it  requires  attention,  unless  he  gives  notice  to  the  contrary,  or 
is  discharged  by  the  patient;  and  he  is  bound  to  use  ordinary  care  and  skill,  not  only 
in  his  attendance,  but  in  determining  when  it  may  be  safely  and  properly  discontinued. 
lb, 

6.  If  a  surgeon,  called  to  attend  one  who  has  long  been  his  employer,  leaves  his  patient 
before  he  has  been  properly  cared  for  professionally,  or  while  he  needs  further  atten- 
tion, and  relies  upon  an  alleged  discharge  by  the  patient  as  a  defence  to  a  suit  brought 
for  the  abandonment,  this  being  a  new  substantive  matter  of  defence,  the  burden  of 
proving  it  is  upon  the  defendant.     lb, 

7.  A  parol  contract  for  the  sale  of  real  estate,  however  specific,  cannot  be  enforced.  A 
parol  contract  was  made  whereby  B  agreed  to  sell  A  certain  real  estate  at  a  certain 
price,  a  part  of  which  was  paid  at  the  time  of  the  agreement,  and  executed  a  deed 
which  was  placed  in  the  custody  of  B's  attorney  to  be  surrendered  to  A  upon  the  ex- 
ecution and  delivery,  upon  a  day  certain,  of  notes  and  a  mortgage  to  secure  their  pay- 
ment. A  duly  executed  the  notes  and  mortgage,  delivered  them  to  B's  attorney,  and 
demanded  the  deed,  which  was  refused.  Mela:  that,  under  the  statute  of  frauds,  the 
contract  to  deliver  the  deed  could  not  be  enforced;  that  the  deed  was  not  an  escrow, 
and  tJiat  B  was  not  estopped  to  deny  the  validity  of  the  contract.  Thomas  v  Sawards^ 
M  Wise.  681,  modified;  Campbell  v.  Thomas,  49. 
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8.  Contracts  made  during  the  war  in  one  of  the  Confederate  States,  payable  in  Confed- 
erate currency,  but  not  desiorned  in  their  origin  to  aid  the  insurrectionary  government, 
are  not,  because  thus  payable,  invalid  between  the  parties.  In  actions  upon  such  con- 
tracts evidence  as  to  the  value  of  that  currency  at  the  time  and  in  the  locality  where 
the  contracts  were  made  is  admissible.     Wilmington  ff  Weldon  R,  R,  Co.  v.  King^  1. 

9.  The  provisions  of  the  U.  S.  St.  of  1864,  c.  225,  §§  8,  9,  and  of  the  treasury  regula- 
tions of  July  29,  and  September  24,  1864,  respecting  purchases  of  the  products  of  the 
then  insurgent  states,  and  commercial  intercourse  with  their  inhabitants,  did  not  au- 
thorize any  such  intercourse,  excepting  by  the  agents  of  the  United  States  appointed 
to  make  such  purchases.  Nor  did  they  authorize  such  agents  to  contract  for  sucn  prod- 
ucts with  citizens  of  the  states  not  in  rebellion,  nor  for  such  products  not,  at  the  time 
of  the  contract,  actually  owned  or  controlled  by  the  vendor.  Under  the  U.  S.  St.  of 
1864,  c.  225,  §§  8,  9,  and  the  treasury  regulations  of  July  29  and  September  24,  1864, 
no  officer  of  the  United  States  government,  civil  or  military,  had  authority  to  grant 
permission  to  any  person  to  take  goods  beyond  the  lines  of  the  military  occupation  of 
the  United  States,  lor  trade  or  exchange  for  the  products  of  the  insurgent  states.  Snell 
V.  Dwight,  560. 

10.  A  bUl  in  equity  cannot  be  sustained  by  one  of  the  parties  to  a  contract  for  illegal 
trading  with  inhabitants  of  states  declared  in  insurrection  against  the  United  States 
government,  against  another  party  to  such  contract,  for  an  account  of  resulting  prof- 
its,    lb. 

See  Guaranty. 

CORPORATION. 
See  Bankruptcy,  8,  4;  Damages,  1 ;  Mechanic's  Lien,  6;  Taxation. 

CRIMINAL  LAW. 

1.  On  the  trial  of  an  indictment  for  murder,  the  prisoner  may,  fox'  the  purpose  of  show- 
ing that  the  homicide  was  justifiable  on  the  ground  of  self-defence,  prove  that  the  de- 
ceased was  a  person  of  violent,  vicious,  and  dangerous  character,  and  that  that  char^ 
acter  was  known  to  the  prisoner  at  the  time  of  the  rencontre  between  them.  Marts 
V.  The  State,  414. 

2.  Homicide  is  justifiable  on  the  ground  of  self-defence,  where  the  slayer,  in  the  care- 
ful and  proper  use  of  his  faculties,  bondjide  believes,  and  has  reasonable  ground  to  be- 
lieTB,  that  ne  is  in  imminent  danger  of  death  or  great  bodily  harm,  and  that  his  only 
means  of  escape  from  such  danger  wiU  be  by  taking  the  life  of  his  assailant,  although, 
in/act,  he  is  mistaken  as  to  the  existence  or  imminence  of  the  danger.     lb. 

3.  Where  the  plaintiff  examines  a  witness  in  chief,  who  merely  testifies  to  matters 
which  are  not  controverted  by  the  defendant  or  his  witnesses,  and  after  the  close  of 
defendant's  testimony  the  same  witness,  upon  bein^  recalled  by  the  plaintiff  as  a  re- 
butting witness,  contradicts  the  testimony  of  the  defendant  and  his  witnesses,  the  de- 
fendant has  a  right  then  to  prove  the  bad  reputation  of  the  witness  for  truth  and 
veracity.     lb. 

4.  On  the  trial  of  an  indictment  for  murder  it  is  competent  for  the  jury,  where  the  evi- 
dence justifies  it,  to  find  the  defendant  guilty  of  an  assault  and  battery  only,  and  it  is 
error  to  the  prejudice  of  the  defendant  to  instruct  the  jury  otherwise.    Tb. 

See  iMToxiCATma  Liquors. 

DAMAGES. 

1.  In  an  action  against  a  corporation  for  the  wilful  acts  of  its  servant,  done  in  the 
coarse  of  his  emplovment  and  in  the  discharge  of  his  duty,  the  corporation  is  liable  for 
cLctual  damages  only.  For  all  exemplary  damages  the  servant  alone  is  liable,  unless 
he  is  authorized  by  the  officers  of  tne  corporation  to  commit  the  wrongful  act  or  his 
act  is  ratified  or  approved  by  them.  Actual  and  exemplary  damages  distinguished. 
McKinUy  v.  Chicago  fr  Northwestern  Railway  Co.  279. 

2.  In  awarding  damages  to  the  owner  of  land  taken  for  a  railroad,  the  exposure  of  his 
remaimng  land  and  buildings  to  fire  from  the  compiany's  engines  is  a  proper  element 
to  be  considered  in  making  the  estimate.     Adden  v.   White  Mts.  N.  H.  Railroad,  78. 

8.  The  statute  which  imposes  upon  railroad  corporations  an  absolute  liability  for  all 
damage  caused  by  fires  from  their  locomotives,  does  not  necessarily  preclude  a  recovery 
of  anything  for  this  cause;  but  the  question  is,  How  much  will  the  property  be  dimin- 
ished in  value  by  reason  of  such  exposure,  considering  at  the  same  time  the  indemnity 
provided  by  the  statute?    lb. 
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4.  Benefits  from  the  construction  of  a  railroad,  which  the  land-owner  enjoys  in  common 
with  the  public  generally,  cannot  be  set  off  in  reduction  of  his  damages.    Ih. 

DEED. 

1.  On  the  29th  of  November,  1866,  T.,  being  seised  in  fee  of  a  tract  of  land  in  F* 
County,  executed  a  deed  in  which  his  wife  joined  to  bar  her  dower,  conveying  the 
tract,  in  consideration  of  love  and  affection,  to  certain  children  of  his  deceased  ille- 
gitimate son,  to  whom  his  wife  bore  no  blood  relation.  The  deed  purported  to  have 
been  executed  and  acknowledged  in  F.  County,  before  a  justice  of  the-  peace  for  that 
county,  but  was  in  fact  executed  and  acknowledged  in  C  County,  where  T.  and  his 
wife  lived,  before  a  justice  for  F.  County.  Such  an  acknowledgment  was  invalid  by 
the  laws  of  Maryland;  but  the  Act  of  1867,  ch.  160,  provided  that  all  deeds  so  exe- 
cuted and  acknowledged  since  November  1,  1864,  should  be  as  valid  to  all  intents  and 
purposes  as  if  properly  acknowledged.  In  December,  1866,  before  the  passage  of 
this  act,  T.  died  intestate,  and  soon  after  his  widow  filed  a  bill  to  have  the  deed  de- 
clared a  nullity  and  for  assignment  of  dower.  Held:  (1.)  That  as  against  T.  and  lus 
heirs,  the  deed,  being  a  gooa  grant  at  common  law,  and  executed  upon  a  strong  moral 
consideration,  was  cured  by  the  statute;  (2.)  That  the  deed,  being  Without  acknowl- 
edgment, was  utterly  null  and  void  as  against  the  wife  both  at  law  and  equity;  that 
the  statute  could  not  impart  life  to  it,  as  against  her,  without  interfering  with  her 
vested  rights  secured  by  the  Declaration  of  Rights;  and  that  therefore  she  was  enti- 
tled to  have  dower  assigned  her  in  the  land  conveyed.     Grove  v.  Toddy  59. 

2.  Retroactive  legislation,  to  cure  or  confirm  conveyances  or  other  proceedings  defect- 
ively acknowledged  or  executed,  is  sustainable  upon  the  ground  that  it  operates  not 
upon  the  deed  or  contract,  by  changing  it,  but  upon  the  mode  of  proof  only.    Ih, 

8.  A  wife  can  only  be  divested  of  her  dower  by  proper  and  legal  acknowledgment,  and  a 
deed  not  so  acknowledged  is  wholly  inoperative  as  to  her,  and  is  to  be  treated  as  if 
she  bad  not  been  a  party  to  it.     lb, 

4.  A  married  man  by  a  deed  voluntary  and  without  valuable  consideration,  conveyed 
nearly  the  whole  of  his  property  to  his  nephew.  To  the  conveyancer  who  prepared 
the  aeed,  he  stated  that  his  purpose  was  to  deprive  his  wife  oi  the  property.  The 
deed  was  executed  on  the  20th  of  May,  1872,  and  recorded  the  same  day  in  Balti- 
more. The  grantee  lived  in  New  Hampshire,  and  never  had  possession  of  the  deed 
till  after  the  death  of  the  grantor  in  July,  1873.  Before  the  deed  was  executed,  a 
power  of  attorney  was  sent  to  the  grantee  and  executed  by  him  in  New  Hampshire, 
Dy  which  the  grantor  was  authorized  ^*  to  sell  and  convey,  mortgage,  or  otherwise  dis- 
pose of  the  property."  In  August,  1872,  the  grantor  wishing  to  borrow  SI, 000  for 
his  own  use,  one  of  the  pieces  of  property  mentioned  in  the  deed  was  mortgaged  to 
secure  it.  The  mortgage  and  notes  were  sent  to  the  grantee  and  by  him  were  exe- 
cuted. The  grantor  remained  in  possession  of  the  property  embraced  in  the  deed,  until 
his  death.  On  a  bill  filed  by  the  widow  against  the  grantee,  to  have  the  deed  de- 
clared void  as  in  fraud  of  her  rights,  it  was  Held,  that  the  deed  was  not  made  bona 
Jide\  but  as  to  the  complainant  was  fraudulent,  and  could  not  operate  to  deprive  her 
of  her  legal  rights  as  widow  and  distributee.     Sanborn  v.  Lang,  84. 

DOWER. 
See  Deed,  1,  2,  S. 

ENFORCEMENT  ACT. 
See  Constitutional  Law,  8,  4. 

EQUITY. 

1.  He  who  comes  into  equity  must  come  with  clean  hands;  and  if  a  party  seek  to  cancel 
or  set  aside  an  instrument,  or  be  relieved  of  a  transaction,  or  recover  property  on  the 
ground  of  fraud,  and  he  himself  has  been  guilty  of  a  wilful  participation  in  the  fraud, 
equity  will  not  interpose  in  his  behalf.     Roman  v.  Mali,  318. 

2.  A  bill  was  filed  against  a  devisee  to  compel  her  to  convey  to  the  complainant  certain 
real  property,  the  legal  title  to  which  was  held  by  her  testator  at  the  time  of  his 
death.  The  bill  alleged  in  substance,  that  the  testator  acquired  the  title  to  the  prop- 
erty in  the  capacity  of  agent  and  legal  adviser  of  the  complainant,  and  that  he  paid 
for  it  with  the  money  of  the  complainant,  and  held  it  as  his  agent  and  trustee  from 
the  time  of  the  purchase  until  his  death.    The  evidence  in  the  case,  in  the  opinion  of 
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a  majority  of  the  court,  showed  that  in  the  transfer  and  concealment  of  the  property 
of  the  complainant  in  the  name  and  apparent  ownership  of  the  testator,  a  <:rross  fraud 
was  perpetrated  upon  the  creditors  of  the  former;  that  the  wh.ole  transaction  was  the 
joint  scheme  of  the  two  —  the  one  cooperating  with  the  other  and  both  being  equally 
guilty  —  to  withdraw  and  conceal  the  complainant's  property  from  the  pursuit  of  his 
creditors;  that  the  object  was  accomplished,  and  th^  complainant  <::ot  rid  of  his  cred- 
itors by  a  composition  founded  upon  his  fraud  and  deception.  Held,  that  the  com- 
Elainant  could  not  obtain  the  aid  of  a  court  of  equity  to  have  the  property  restored  to 
im.  Ih. 
3.  There  may  be  different  degrees  of  guilt  as  between  the  parties  to  a  fraudulent  or  ille- 
gal transaction;  and  if  one  party  act  under  circumstances  of  oppression,  imposition, 
undue  influence,  or  at  great  disadvantage  with  the  other  party  concerned,  so  that  it 
appears  that  his  guilt  is  subordinate  to  that  of  the  defendant,  me  court,  in  such  case, 
will  relieve,    lb. 

See  Deed,  4. 

EVIDENCE. 

1.  Collateral  facts  incapable  of  affording  reasonable  presumption  as  to  the  principal 
matter  in  dispute,  are  inadmissible  as  evidence,  as  tending  to  draw  the  minds  of  the 
jury  from  the  issue  and  to  prejudice  and  mislead  them.  First  NaVl  Bank  of  Carlisle 
Y,  Graham,  501. 

2.  Where  certain  buildings  had  been  erected,  by  permission  of  a  railroad  company, 
within  the  lines  of  its  roadway,  it  was  held  that  evidence  showing  the  permissive  erec- 
tion and  occupation  was  competent  and  material.  Grand  Trunk  Railway  Co.  v.  Rich- 
ardson^ 166. 

3.  Evidence  to  show  a  usual  custom  or  practice  of  railroad  companies,  held  to  be  incom- 
petent to  explain  away  a  specific  act  of  negligence.     lb. 

4.  Plaintiffs  were  permitted  to  show  that  at  various  times  shortly  prior  to  the  occurrence 
of  a  fire,  which  caused  the  loss  for  which  the  action  was  brought,  defendant's  loco- 
motives scattered  fire  while  passing  the  property  destroyed,  no  proof  being  offered 
that  such  locomotives  had  caused,  or  were  similar  to  those  which  caused  the  fire. 
Held,  that  the  evidence  was  properly  allowed  to  go  to  the  jury,     Tb, 

6.  Kon-professional  witnesses,  who  are  not  subscribing  witnesses  to  a  will,  may  testify  to 
tlieir  opinions  in  regard  to  the  sanity  of  the  testator,  when  founded  upon  tneir  knowl- 
edge and  observation  of  the  testator's  appearance  and  conduct.  Boardman  v.  Wood- 
man, 47  N.  H.  120;  Stale  v.  Pike,  49  N.  H.  399;  and  State  v.  Archer,  54  N.  H.  468, 
Tipon  this  point  overruled.     Hardy  v.  Merrill,  374. 

6.  The  party  who  affirms  that  a  will  was  duly  and  legally  executed,  has  the  burden  of 
proof  and  the  accompanying  duty  of  opening,  and  the  right  to  close,  no  matter  in 
what  form  the  issues  for  trial  may  be  drawn.     lb. 

7.  Under  the  amendatory  act  of  April  18,  1870  (67  Ohio  L.  113),  husband  and  wife 
are  competent  witnesses  for  and  against  each  other,  except  as  to  communications  made 
by  one  to  the  other,  and  acts  done  by  one  in  the  presence  of  the  other  during  cover- 
ture, and  not  in  the  known  presence  of  a  third  person.    Westerman  v.  Westerman,  142. 

8.  And  the  act  is  applicable  to  cases  pending  and  causes  of  action  existing  at  the  time 
of  its  passage,  notwithstanding  the  provisions  of  the  Act  of  February  19,  1866  (S.  & 
S.  1),  declaring  the  effect  of  appeals  and  amendments.     lb. 

9.  Evidence  that  a  third  person  was  present,  and  known  to  be  present,  at  the  time  of 
making  such  communications,  or  doing  such  acts,  is  for  the  court  and  not  for  the  jury, 
and,  on  error,  will  be  presumed  to  have  been  given  to  the  court,  unless  the  contrary 
appears.    lb. 

10.  Where  a  motion  is  made  to  exclude  the  entire  testimony  of  a  witness,  part  only  of 
which  testimony  is  incompetent,  without  specifying  any  particular  part  of  the  testi- 
mony objected  to,  or  disclosing  the  ground  of  objection,  it  is  not  error  in  the  com*t  to 
overrule  the  motion.     lb. 

11.  Photographic  copies  of  manuscript  are  only  secondary  evidence  like  any  copies,  and 
it  is  not  error  to  exclude  them  from  the  consideration  of  the  jury,  where  the  original 
is  at  hand.     In  re  Foster,  411. 

12.  On  a  bill  by  a  widow  against  the  grantee  in  a  voluntary  deed  from  her  husband  of 
nearly  the  whole  of  his  property,  to  have  such  deed  declared  fraudulent  and  void  as 
against  her  rights,  she  is  competent  to  testify  as  to  what  passed  in  an  interview  be- 
tween herself  and  the  defendant,  and  as  to  certain  letters  from  him  to  her  husband 
found  in  his  desk  after  his  death.     Sofibom  v.  Lang^  84. 
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IS.  Id  a  proceeding  to  have  a  deed  declared  fraudulent  and  void  as  against  the  rights  of 
the  widow  of  the  grantor,  his  declarations  to  the  conveyancer  with  respect  to  the 
deed,  and  his  object  and  purpose  in  making  it,  being  contemporaneous  with  its  prepa- 
ration and  execution,  are  admissible  in  evidence.     Jh. 

See  Contract,  2,  3,  4,  8;  Criminal  Law,  1,  3. 

FRAUDULENT  CONVEYANCE. 

A  creditor  may  avoid  or  set  aside  a  fraudulent  conveyance  of  his  debtor's  property  for 
the  satisfaction  of  his  debt,  without  first  exhausting  the  debtor's  other  property,  or 
showing  that  the  debtor  has  no  other  property  liable  to  be  taken.  Westerman  v.  Wet- 
termariy  142. 

GUARANTY. 

Though  a  guaranty  should  ordinarily  be  construed  according  to  its  import,  like  other  in- 
struments, the  guarantor  cannot  l>e  held  to  an  interpretation  materially  different  from 
the  explicit  wording;  as,  for  example,  to  secure  the  payment  of  notes  running  six 
months,  where  he  had  made  himself  responsible  for  notes  due  in  four;  nor  where  the 
rate  of  interest  is  increased.    Locke  v.  McVeariy  422. 

fflGHWAY. 

1.  The  use  of  steam  power  for  purposes  of  locomotion  on  the  common  highways  is  not  un- 
lawful, provided  due  care  is  observed,  and  a  proper  regard  had  to  the  rights  of  others. 
Macumber  v.  Nichols ,  345. 

2.  The  fact  that  one,  for  a  lawful  purpose,  takes  into  the  highway  an  object  which  is 
calculated  to  frighten  horses  of  ordinary  gentleness,  does  not  necessarily  render  him 
liable  for  any  resulting  injury.  Those  who  make  use  of  the  highway  by  means  of 
horses  have  no  rights  superior  to  others,  and  new  modes  of  locomotion  are  perfectly 
admissible,  provided  they  are  reasonably  consistent  with  existing  modes.  If  injury 
results,  the  question  of  liability  is  a  question  whether  reasonable  care  has  been  ob- 
served; and  this  is  a  question  of  fact,  and  must  be  submitted  to  the  jury  as  such.   lb. 

HUSBAND  AND  WIFE. 

Under  the  Act  of  May  1,  1851  (S.  &  S.  389),  as  amended  March  23,  1866  (S.  &S. 
391),  the  separate  property  of  the  wife  is  primarily  liable,  as  between  her  and  the  hus- 
band, for  the  satisfaction  of  judgments  recovered  in  actions  brought  against  them  upon 
causes  existing  against  her  at  their  marriage;  and  the  husband,  when  compelled  to  pay 
any  such  judgment,  becomes,  in  equity,  a  creditor  of  the  wife  to  the  amount  paid,  and 
entitled  to  charge  the  same  upon  ner  separate  property,  and  for  that  purpose  to  set 
aside  fraudulent  conveyances  thereof  made  in  contemplation  of  marriage.  Weaienkan 
Y.  Westerman,  142. 

See  Etidence,  7,  8,  12,  18. 

INJUNCTION. 
See  Judgment. 

INSURANCE. 

1.  Policies  of  insurance,  like  other  contracts,  are  to  receive  a  reasonable  constroctioD, 
so  as  not  to  defeat  the  intention  of  the  parties.     West  v.  Cilizens'  Ins.  Co.  353. 

2.  A  policy  of  insurance  issued  to  a  mercantile  partnership  on  a  stock  of  goods  owned 
by  the  firm,  and  with  which  they  are  carrving  on  business,  which  contains  no  provi- 
sions limiting  or  restricting  alienation  of  the  property,  is  not  avoided  by  a  sale  oy  one 
partner  to  his  copartners,  who  continue  the  partnership  business,  of  his  interest  in  the 
stock  of  goods.    lb. 

3.  When  the  policy  contains  a  provision  that  the  assignment  of  the  same,  or  any  interest 
therein,  without  the  assent  of  the  company  indorsed  thereon,  avoids  it,  such  a  sale, 
and  the  assignment  by  the  retiring  partner  to  his  copartners,  who  continue  the  bosi- 
ness,  of  his  interest  in  the  policy  does  not  avoid  it.     Jb. 

4.  In  case  of  loss  after  such  sale  and  transfer,  the  remaining  partners,  being  the  real 
parties  in  interest,  should  sue  on  the  policy,  and  in  such  action  they  are  not  limited  in 
the  amount  of  recovery  to  their  interest  in  the  partnership  goods  before  such  sale  and 
transfer,  but  can  recover  for  the  whole  loss.    Tb. 

5.  Where  a  party  to  a  negotiable  inBtroment  with  blanks  unfilled  intrusts  it  to  the  cos- 
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tody  of  another  for  use,  such  negotiable  instrument  carries  on  its  face  an  implied  au- 
thority to  fill  the  blanks  necessary  to  perfect  it.  The  rule  is,  that,  as  between  the 
holder  to  whom  the  instrument  is  intrusted  and  innocent  third  parties,  the  holder  is  to 
be  regarded  as  the  agent  of  the  party  committing  it  to  his  custody  for  the  purpose  of 
filling  the  blanks.  But  there  is  no  implied  authority  that  the  holder  may  do  anything 
more  than  fill  the  blanks.  Any  erasure  or  addition  amounts  to  forgery  and  renders  the 
instrument  void.  Nor  is  actual  notice  of  any  alteration  necessary  if  the  instrument 
shows  the  alteration  on  its  face.  These  doctrines  are  applicable  to  an  order  for  the 
deUvery  of  funds  signed  by  the  authorized  officer  of  an  insurance  company  and  in- 
trusted to  a  sub-agent.  Angle  v.  Northwestern  Mutual  Life  Ins,  Co,  398. 
6«  The  policy  issued  by  a  life  insurance  company  provided  that  promissory  notes  pay- 
able during  the  year  might  be  given  by  the  assured  for  portions  of  the  annual  pre- 
mium, and  declared  that  in  case  such  notes  were  not  paid  at  maturity  the  policy  should 
then  and  thereafter  be  void,  without  notice  to  any  party  or  parties  interested  therein, 
and  the  notes  also  contained  the  same  stipulation.  Held^  that  the  payment  at  matu- 
rity of  the  notes  given  for  the  premium  was  a  condition  precedent  to  the  continuance 
of  the  poUcy,  and  on  a  failure  to  pay  the  notes  the  policy  became  void.  Thompson  v. 
Knickerbocker  Life  Ins.  Co,  870. 

7.  Where  it  was  the  custom  of  a  life  insurance  company  to  give  notice  to  the  assured 
that  the  premium  or  premium  note  was  about  falling  due,  a  neglect  on  the  part  of  the 
company  to  give  notice  will  not  save  the  poUcy  from  forfeiture,  if  the  assured  fails  to 
pay  the  premium  or  premium  note  when  due,  unless  the  failure  to  give  notice  was  fraud- 
ulent, and  for  the  purpose  of  throwing  the  assured  off  his  guard.     lb, 

8.  Where  a  policy  of  life  insurance  and  a  premium  note  contained  the  stipulations  set 
out  in  the  first  head-note,  and  the  premium  note  was  not  paid  at  maturity:  Heldj  that 
the  insurance  company  was  not  bound  to  elect  whether  or  not  the  policy  should  be  for- 
feited, or  to  give  any  notice  of  such  election.    Ih, 

9.  Where  it  was  the  custom  of  a  life  insurance  company  not  to  exact  punctual  payment 
of  its  premium  notes,  but  to  allow  thirty  days'  grace  thereon,  the  company  is  not 
bound  to  pay  the  insurance  money  if  the  assured  dies  within  the  thirty  days  without 
having  paid  the  premium  note,    lb. 

See  Jurisdiction,  2. 

INTEREST. 

Under  a  contract  for  the  payment  of  interest  at  a  specified  rate  annually  upon  default 
of  payment,  interest  on  the  interest  will  be  computed  at  six  per  cent.  Cramer  v.  Lep^ 
pert  332. 

INTOXICATING  LIQUORS. 

1.  To  constitute  a  liability  under  the  provisions  of  the  seventh  section  of  the  law  **  To 
provide  against  the  evils  resulting  from  the  sale  of  intoxicating  liquors  ''  (2  S.  &  C. 
1432);  before  the  same  was  amended,  where  the  action  is  to  recover  for  injuries  re- 
sulting from  habitual  intoxication  during  a  period  of  years,  it  is  not  essential  to  a 
recovery  that  the  defendant  shall  have  been  tne  sole  cause  of  such  habitual  intoxica- 
tion.    Boyd  V.  Watt,  524. 

2.  In  such  case,  where  the  right  of  action  is  for  the  damages  to  person,  property,  or 
means  of  support,  resulting  from  such  habitual  intoxication,  one  who  contributes  to 
cause  that  condition  by  his  illegal  sales,  which  of  themselves  tend  to,  and  are  calcu- 
lated to  produce  that  result,  is  presumed  to  have  intended  it,  and  is  liable  for  the  dam- 
ages resulting,  though  others  may,  by  their  illegal  sales,  have  contributed  thereto, 
without  his  knowledge,  or  without  preconcert  with  him.    lb. 

8.  Where  the  damages  resulting  arise  from  incapacity  for  business,  and  loss  of  estate, 
caused  by  such  habitual  intoxication,  and  it  becomes  impossible  to  separate  the  dam- 
ages caused  by  others  from  those  caused  by  the  defendant,  he  is  liable  for  all  such 
damages,  if  the  natural  and  probable  consequences  of  his  illegal  acts  were  to  cause 
such  injury.     lb. 

4.  The  statement  of  a  physician,  who  was  in  the  habit  of  getting  intoxicated,  made  at 
the  times  of  his  purcnases  of  liquor,  that  he  wanted  it  for  a  patient,  and  for  medical 
purposes,  does  not,  in  the  absence  of  proof  to  the  contrary,  raise  the  presumption  that 
it  is  a  sale  to  the  patient.     lb. 

VOL.  in.  86 
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JUDGMENT. 


1.  A  judgment  for  S6,000  was  recoyered  in  an  action  of  tort  by  U.  against  C.  in  the  sape- 
rior  court  of  Baltimore  city  in  1871,  and  was  affirmed  by  the  court  of  appeals  in  1873. 
Prior  to  the  institution  of  that  suit,  namely,  in  1866,  U.  became  indebted  to  C.  in  the 
sum  of  $11,000,  for  which,  with  interest  thereon,  C.  held  the  promissory  notes  of  U. 
secured  by  a  deed  of  trust  to  R.  conyeving  certain  lands  in  Virginia.  In  1868  G.  in- 
stituted proceedings  in  equity  in  Virginia  to  enforce  his  claim  against  the  property 
conyeyed  by  the  deed  of  trust.  This  claim  was  resisted  by  U.  upon  the  alleged  ground 
of  fraud  and  usury,  and  by  other  defendants  in  the  cause,  who  claimed  to  hold  liens 
upon  one  of  the  parcels  of  land  described  in  the  deed  of  trust,  prior  and  superior  to 
the  lien  of  C;  but  the  court  in  1871  passed  a  decree  in  fayor  of  C.,  not  only  against  U. 
but  also  against  the  other  defendants  in  the  suit,  and  adjudged  that  C.  was  entitled  to 
a  priority  of  lien  as  against  the  property.  From  that  decree  the  parties  defendants 
took  an  appeal  to  the  court  of  appeals  of  Virg;inia.  U.  being  indebted  to  his  attomeysi 
M.  and  F.,  for  professional  seryices  rendered  by  them  in  the  aforementioned  action  of 
tortj  he  haying  contracted,  at  the  time  of  retaining  them  to  prosecute  the  suit,  to  pay 
them  one  third  of  the  amount  which  might  be  recovered,  assigned  the  judgment  therein 
recoyered  to  them,  to  the  extent  of  $2,000,  being  the  one  third  thereof.  U.  being  in- 
debted to  other  persons,  the  said  judgment  was  entered  to  their  use  to  the  extent  of 
their  respectiye  claims;  these  latter  uses  being  entered  subject  to  the  previous  entrj 
to  the  use  of  M.  and  F.  Upon  failure  by  C.  to  pay  to  M.  and  F.,  upon  their  demand, 
the  sum  of  $2,000  with  the  costs  adjudged  by  the  court  of  appeals  of  Maryland,  they 
caused  2k  Jieri  facias  to  be  issued  out  of  said  court  in  the  name  of  U.  against  C,  who 
thereupon  filed  his  bill  to  restrain  by  injunction  the  enforcement  of  the  judgment 
against  him,  until  the  determination  of  the  proceedings  pending  in  the  court  in  Vir- 
ginia, and  until  the  mutual  claims  and  demands  of  the  complainant  and  U.  should  be 
adjusted  by  proper  accounts  to  be  taken  between  them  under  the  direction  of  the  court. 
The  relief  sou<rht  by  the  complainant  was  asked  on  the  ground  of  an  equitable  set-off, 
the  bill  charging  that  he  was  precluded  by  the  ordinary  rules  of  law  from  setting  up 
his  claim  agamst  U.  in  the  action  of  tort,  in  which  the  judgment  was  recoyered.  U., 
the  judgment  creditor,  was  utterly  insolvent.  Held :  1st.  That  the  complainant  was 
entitled  to  the  equitable  right  of  set-off,  not  only  as  against  U.  but  also  as  against  the 
parties  to  whose  use  the  judgment  was  entered,  and  consequently  entitled  to  be  pro- 
tected by  injunction  against  the  enforcement  of  the  judgment.  2d.  That,  as  against 
the  equitable  right  of  set-off,  claimed  by  the  complainant,  M.  and  F.  were  not  entitled 
to  any  lien  upon  the  judgment,  growing  out  of  their  contract  with  U.,  or  for  profes- 
sional services  rendered  by  them  as  attorneys  in  the  suit.     Marshall  y.  Cooper^  514. 

2.  The  insolvency  of  a  party  seeking  to  enforce  his  judgment  furnishes  a  sufficient 
ground  for  the  interposition  of  a  court  of  equity  to  enable  the  debtor  to  avail  himself 
of  a  set-off.    Ih, 

See  Constitutional  Law,  2;  Husbakb  and  Wipe;  Partnership. 

JURISDICTION. 

1.  The  fact  that  a  suit  affecting  the  prerogatives  of  a  state  has  been  settled  by  a  state 
officer  is  immaterial  as  affecting  the  jurisdiction  of  an  appellate  court.  State  y.  Do^y 
450. 

2.  In  Morse  y.  Ins.  Co.  20  Wall.  445,  it  was  decide^  that  the  right  of  a  corporation  to 
remove  a  cause  from  a  state  to  a  United  States  court  might  be  exercised,  even  though 
the  party  had  agreed  that  the  cause  should  not  be  removed,  and  that  the  agreement 
not  to  remove  was  not  rendered  valid  by  a  state  law  authorizing  it.  The  constitution- 
ality of  the  state  law  was  not  in  issue,  and  the  decision  that  it  was  invalid  was  extra- 
judicial. A  state  statute  providing  that  a  corporation  shall  be  compelled  to  file  with 
a  state  officer,  as  a  condition  precedent  to  its  doin?  business  in  the  state,  an  agreement 
not  to  remove  causes  in  which  it  is  a  party,  is  within  the  power  of  the  state,  even  if 
the  agreement  is  not  yalid  in  law.  Such  a  statute  is  purely  a  matter  of  state  poller 
and  not  subject  to  federal  control  in  any  form.  If  sucn  a  statute  is  unconstitutional, 
the  state  officer  has  no  power  to  issue  a  license  to  the  corporation,  and  should  be  com- 
manded to  revoke  any  license  he  may  have  issued.     lb, 

S.  When  a  court  having  jurisdiction  of  a  case  has  appointed  a  receiver  for  the  property 
which  is  the  subject  of  the  suit,  and  he  is  in  possession,  no  other  court  of  coordinate 
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jurisdiction  can  interfere  with  the  property,  or  entertain  complaints  against  the  re- 
ceiTer,  or  undertake  to  remove  him.     Young  y.  R.  R,  Co.  91. 

See  Railroad,  10. 

JURY. 

1.  Generally  speaking,  it  is  not  error  to  refuse  to  require  a  jury,  when  they  do  not  ask 
for  it,  to  take  to  their  Jury-room  a  will  that  is  in  suit  before  them,  for  the  purpose  of 
comparing  the  body  of  the  document  with  the  signature,  to  see  if  it  is  not  vitiated  by 
forgery.  Such  comparison  would  involve  matters  of  opinion,  and  would  put  individ- 
ual jurymen  in  the  position  of  expert  witnesses  to  handwriting,  and  that,  too,  in  the 
jury- room,  whereas  all  evidence  must  be  given  in  open  court.     In  re  Foster ^  411. 

2.  A  juror  violates  his  oath  in  coming  to  an  opinion  on  statements  of  fact,  not  in  evi- 
dence, but  made  to  him  by  his  fellow- juror  in  the  jury-room.    Ih, 

LICENSE. 

The  revocation  of  a  license  by  a  state  official  is  a  ministerial  act    State  v.  Doyle,  450. 

MASTER  AND  SERVANT. 

A  railroad  employee  was  killed  in  coupling  a  car  that  was  lower  than  the  rest.  He  had 
fully  understood  the  risk  incident  to  the  use  of  the  car,  yet  had  not  protested  against 
its  use  to  his  employers,  nor  received  from  them  any  assurance  that  its  use  would  be 
discontinued.  The  case  was  held  not  to  be  an  exception  to  the  rule  that  leaves  the 
servant  to  bear  the  consequences  of  all  the  ordinary  risks  incident  to  his  employment. 
GUdersUeve  v.  Fort  Wayne^  S^c,  Railroad  Co.  118. 

MECHANIC'S  LIEN. 

1.  Where  the  holder  of  a  mechanic's  lien,  within  the  two  years  for  which  his  lien  re- 
mains operative,  commences  an  action  on  his  account,  to  obtain  a  personal  judgment 
for  the  amount  thereof,  such  lien  is,  by  the  provisions  of  the  statute  creating  it,  con- 
tinued until  the  action  is  determined,  and  until  the  judgment  obtained  by  the  plaintiff 
is  satisfied.    Ambrose  v.  Woodmansee,  445. 

2.  The  premises  charged  with  such  lien  may  be  subjected  to  the  satisfaction  of  the  same, 
as  against  a  purchaser  in  good  faith,  who  bought  without  actual  notice  of  plaintiff's 
claim,  pending  the  action  thereon,  and  after  the  expiration  of  said  period  of  two 
years.     lb. 

3.  Under  the  statute  to  create  a  lien  in  favor  of  mechanics  and  others,  the  claim  of  a 
sub-contractor  against  the  owner  of  the  structure  is  limited  to  the  work  and  materials 
furnished  in  pertorming  a  particular  contract  between  the  owner  and  contractor  in 
relation  to  such  structure;  also  to  the  amount  unpaid  on  such  contract  at  the  time  he 
delivers  to  the  owner  his  attested  account  agamst  the  contractor  for  such  work  and 
materials.    Dunn  v.  Rankin  jr  Co.  436. 

4.  Where  independent  jobs  are  let  under  separate  contracts,  though  between  the  same 
owner  and  contractor,  the  liens  of  the  sub-contractors  are  respectively  confined  to  the 
amount  unpaid  on  the  particular  contract  each  one  aided  the  contractor  to  perform.  lb. 

5.  When  a  contract  for  a  structure  provides  for  changes  in  the  plans  and  specifications, 
and  extra  work  is  done  in  completing  the  structure  without  a  new  contract,  a  sub- 
contractor of  any  part  of  the  job  may  perfect  a  lien  on  the  amount  due  from  the  owner 
to  the  contractor  for  such  extra  work.    lb. 

6.  When  a  sub-contractor  seeks  a  lien  under  the  statute  against  a  corporation  as  the 
owner,  the  delivery  of  his  attested  account  against  the  contractor  to  the  agent  or  offi- 
cer of  the  corporation,  who  is  duly  authorized  to  enter  into  the  contract,  under  which 
die  job  is  done,  in  his  own  name,  and  to  account  to  the  contractor  and  sub-contractor 
in  accordance  with  their  respective  rights,  is  sufficient  notice  to  fix  the  lien  against 
the  corporation.    lb. 

MORTGAGES. 

1.  A  constitutional  provision  that  '^  all  property  shall  be  taxed  according  to  its  value  "  does 
not  authorize  the  taxation  of  mort^ges.    People  v.  Hibemia  Savings  Institution  ^  241. 

2.  Junior  mortgagees  may  file  a  bill  to  foreclose  their  mortgage  without  making  prior 
mortgagees  parties,  but  a  sale  in  such  a  case  would  necessarily  be  made  subject  to  the 
prior  mortgages.     Young  v.  R.  R.  Co.  91. 

3.  In  such  a  suit  the  prior  mortgagees  can  be  made  parties  only  by  service  of  process  or 
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volantary  appearance.     A  general  notice  calling  upon  them  to  present  their  claims 
will  not  make  them  parties  or  bind  them.     lb. 

4.  If,  however,  such  prior  mortgagees  are  represented  by  trustees  who  are  actual  parties  to 
the  suit,  then  a  notice  calling  upon  them  to  present  their  claims  before  the  nuister 
would  be  effectual,  and  the  decree  of  the  court  would  bind  them.     lb. 

5.  When  junior  mortgagees  have  first  brought  their  suit  to  foreclose,  and  the  court  has 
taken  possession  of  the  mortgaged  property  by  a  receiver,  the  senior  mortgagees  can- 
not gain  possession  of  the  property  by  a  suit  subsequently  begun  until  the  first  suit  is 
ended.    lb. 

See  Usury. 

MUNICIPAL  BONDS. 

1.  It  must  be  taken  to  be  a  settled  rule  that  where  a  municipal  corporation  has  been  au- 
thorized by  legislative  authority  to  subscribe  for  the  stock  of  a  railroad  company,  and 
to  issue  municipal  bonds  in  payment  of  the  subscription  on  the  happening  of  some 
precedent  contingency  of  fact,  and  where  it  may  be  gathered  from  the  legislative 
enactment  that  the  persons  designated  to  execute  the  bonds  were  invested  with  power 
to  decide  whether  the  contintrcncy  had  happened,  their  decision  is  final  in  a  suit  upon 
the  bonds  by  a  bond  Jide  holder,  and  a  recital  in  the  bonds  that  the  requirements  of 
the  legislative  act  have  been  complied  with  is  conclusive  against  the  municipality. 

Where,  tlierefore,  the  bonds  sued  on  contained  recitals  that  the  legislative  require- 
ments had  been  complied  with  in  every  respect,  and  it  appeared  that  the  recitals  were 
consistent  with  the  act  by  virtue  of  which  the  bonds  were  issued,  the  municipality  was 
held  to  be  liable.  Miller,  Davis,  and  Fieli>,  JJ.,  dissenting.  Marcy  v.  Town  of 
Oswego^  295. 

2.  Certain  bonds  contained  the  following  recitals  :  '*  This  bond  is  issued  for  the  purpose 
of  subscribing  to  the  capital  stock  of  Uie  Fort  Scott  and  Allen  County  Railroad,  and 
for  the  construction  of  the  same  through  the  said  township,  in  pursuance  of,  and  in 
accordance  with,  an  act  of  the  Legislature  of  the  State  of  Kansas,  entitled  '  An  act  to 
enable  municipal  townships  to  subscribe  for  stock  in  any  railroad,  and  to  provide'  for 
the  payment  of  the  same,  approved  February  25,  1870;*  and  for  the  payment  of  the 
said  sum  of  money  and  accruing  interest  thereon,  in  manner  aforesaid,  upon  the  per- 
formance of  the  said  condition,  the  faith  of  the  aforesaid  Humboldt  township,  as  also 
its  property,  revenues,  and  resources  is  pledged."  Hdd^  that  the  building  of  the  road 
was  not  a  condition  on  which  the  payment  of  the  bonds  depended.  Marcy  r.  Town- 
ship  of  Oswego  (8  Am.  L.  T.  R.  N.  S.  295)  approved.  Miller,  Davis,  and  Field, 
Jj.,  dissenting.     Humboldt  Township  v.  Long,  330. 

3.  Where  legislative  authority  has  been  given  to  a  municipal  corporation  to  subscribe  for 
the  stock  of  a  railroad  company,  and  to  issue  municipal  bonds  upon  some  precedent 
condition  to  the  effect  that  the  officers  of  the  municipal  corporation  are  invested  with 
power  to  decide  whether  the  condition  has  been  complied  with,  the  recital  made  in 
the  bonds,  that  the  condition  has  been  complied  with,  is  conclusive,  and  binds  the 
municipal  corporation  to  their  payment  in  the  hands  of  a  bond  fide  holder.  The  case 
of  Marsh  v.  Fulton  Co.  (10  Wall.  675)  is  not  inconsistent  with  the  above  rule.  Town 
of  Coloma  v.  Eaves,  235. 

MUNICIPAL  CORPORATION. 

1.  A  city  having  power  by  statute  to  construct  public  sewers,  and  to  demand  and  receive 
pay  from  adjoining  owners  for  liberty  to  enter  their  private  drains  into  such  sewers,  is 
responsible  for  negligently  suffering  them  to  occasion  a  nuisance  to  the  estates  of  such 
adjoining  owners,  if  the  nuisance  does  not  result  from  the  original  plan  of  construc- 
tion, and  could  be  avoided  by  keeping  them  in  proper  condition.  Rowe  v.  Porti- 
mouth,  482. 

2.  In  maintaining  such  public  sewer,  a  city  is  bound  to  use  that  degree  of  care  and  pru- 
dence which  a  discreet  and  cautious  individual  would  use  if  the  whole  loss  or  risk  was 
to  be  his  alone.     lb. 

3.  A  city  will  not  be  liable  for  injuries  caused  to  individuals,  by  an  obstruction  in  such 
public  sewer  not  placed  there  by  its  own  officials  or.  by  authority  of  the  city  govern- 
ment, until  after  actual  notice  of  such  obstruction,  or  until,  by  reason  of  the  lapse  of 
time,  actual  notice  may  be  presumed.     lb. 

4.  The  legislature  of  a  state  has  not  the  power  to  deny  to  the  officers  of  a  municipal  cor- 
poration the  discretion  which  they  enjoy  under  the  charter  of  the  municipality  concern- 
ing municipal  improvements.     People  v.  Lynch,  127. 

See  Municipal  Bonds  ;  Negligence,  1,  3,  4,  5,  6. 
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NATIONAL  BANK. 


1.  In  ihe  business  of  banking,  the  purchasing  and  discounting  of  paper  is  only  a  mode 
of  loaning  money;  and  a  national  bank  is  authorized  thus  to  acquire  notes  and  bills 
which  are  perfect  and  available  in  the  hands  of  the  borrower,  as  well  as  his  own  paper 
made  directly  to  the  bank.     Smith  v.  Exchange  Bank  of  Pittsburg y  427. 

2.  Where  a  note  or  bill  is  an  existing  security  in  the  hands  of  the  holder,  the  usury 
exacted  by  the  bank  in  its  acquisition  is  not  available,  by  way  of  defence,  to  the  ante- 
cedent parties.  Their  rights  and  liabilities  are  not  affected  by  the  usurious  char- 
acter of  a  transaction  in  which  they  did  not  participate,     lb, 

3.  The  party  with  whom  the  bank  had  the  usurious  transaction  is  the  party  to  whom, 
under  the  national  banking  act,  the  forfeiture  of  interest  is  to  be  adjudged;  and  who, 
in  case  the  interest  has  been  paid,  is  authorized  to  recover  back  twice  the  amount.  lb, 

4.  A  national  bank  located  in  Kansas  charged  and  received  interest  at  the  rate  of  18 
per  cent,  per  annum  :  Held^  that  it  was  liable  under  the  National  Banking  Act  (Rev. 
Stats,  sees.  5197,  5198)  to  pay  back  twice  the  amount  of  interest  thus  received. 

Crocker  v.  First  NaXH  Dank  of  Chetopa^  350. 

5.  If  the  person  who  paid  such  illegal  interest  is  adjudged  a  bankrupt,  the  right  of 
action  passes  to  his  assignee  in  bankruptcy,  such  assignee  being  his  ^4egal  represen- 
tative "  within  the  meaning  of  sec.  5198  of  the  Revised  Statutes.     lb, 

6.  The  amount  of  the  recovery  is  twice  the  full  amount  of  interest  paid,  and  is  not 
limited  to  twice  the  excess  of  interest  paid  over  the  legal  rate.     lb. 

See  Banks  and  Banking. 

NEGLIGENCE. 

1.  In  an  action  against  a  town  to  recover  for  injuries  caused  by  a  defective  highway, 
which  the  town  was  bound  to  keep  in  repair,  one  of  the  plaintiffs,  who  were  riding  to- 
gether in  their  carriage  in  the  daytime,  testified  that  the  defect  was  a  hole  in  the  way, 
^used  by  the  dropping  down  of  the  capstone  of  a  culvert,  that  the  other  plaintiff  was 
driving,  and  that  he  was  not  at  the  time  looking  ahead,  but  was  looking  as  any  other 
person  would  who  was  driving  in  a  carriage.  The  plaintiff  who  was  driving  testified 
that  she  had  no  previous  knowledge  of  the  defect,  tnat  the  horse  was  gentle  and  was 
walking  at  the  time,  and  that  she  was  then  looking  straight  ahead.  The  evidence 
also  showed  that  the  road  was  rough,  that  there  was  mud  and  water  upon  it,  and  that 
there  was  room  to  pass  safely  upon  the  side  of  the  way.  One  witness  for  the  plaintiff 
testified  that  any  one  who  was  on  the  lookout  could  have  seen  the  hole.  The  presid- 
ing judge,  at  the  defendant's  request,  instructed  the  iurv  in  substance,  that  if  the 
plaintiffs  in  the  daytime,  and  at  a  walk  upon  a  broad  and  substantially  level  road, 
with  ample  width  for  passing  by  the  hole,  went  into  it,  when  it  was  conspicuous,  ob- 
vious, and  in  plain  sight,  they  were  not  in  the  exercise  of  due  care,  unless  they  show 
some  excuse  for  their  inattention  to  their  track;  and  that  the  law  requires  of  one  riding 
in  the  daytime  such  attention  to  the  road  over  which  he  is  about  to  pass,  as  to  see 
large  holes  that  are  conspicuous,  obvious,  and  in  plain  sight,  unless  some  sufficient 
reason  excuses  the  inattention,  and  refused  to  give  the  further  instructions  requested 
by  the  defendant  that  no  such  excuse  was  offered  or  shown  by  the  evidence  m  this 
case,  and  that  there  was  no  evidence  in  the  case  of  due  care  on  the  part  of  the  plain- 
tiffs, or  either  of  them.  The  judge,  at  the  request  of  the  plaintiffs,  also  instructed 
the  jury  that  it  was  enough  if  the  plaintiffs  looked  ahead  in  such  a  manner  as  persons 
of  ordinary  prudence  usually  do  in  riding  upon  a  highway.  The  jury  found  for  the 
plaintiffs.  Held,  that  the  last  instruction  was  correct,  that  the  other  instructions  were 
snfiSciently  favorable  to  the  defendant,  and  that  the  case  was  rightly  submitted  to  the 
jury.     HUl  v.  Inhabitants  of  Seekonk,  302. 

2.  T^ere  there  are  no  exigencies  to  be  weighed,  whether  the  admitted  facts  constitute 
negligence  or  not  is  a  question  of  law  and  not  of  fact.    Kellogg  v.  Curtisy  419. 

3.  If  a  party  by  carelessness  in  making  an  excavation  in  his  own  ground  causes  the  fall 
of,  or  injury  to  a  house  erected  on  the  land  adjoining,  he  is  liable  in  damages  for  the 
injury.  If  a  party  acting  under  lawful  authority  inflict  injury  in  the  manner  of  exe- 
cuting the  authority,  as  by  unskilfulness  or  negligence,  he  is  liable  for  the  consequences. 
Damage  done  to  the  house  of  a  party  by  reason  pi  the  excavation  of  a  street  by  a  rail- 
road company  made  under  lawful  authority,  is  not  damnum  absque  injuria^  and  he  may 
recover  therefor  without  showing  that  the  power  delegated  to  the  company  has  been 
illegally  or  negligently  exercised.    Bolt,  Sf  Potomac  R.  Co,  v.  Reaney,  214. 


566  INDEX 

4.  As  against  a  municipal  goremment  in  the  careful  exercise  of  its  right  and  power  to 
grade,  change,  and  improve  a  street,  there  can  be  no  right  of  action  lor  any  unavcnd- 
able  injury  done;  but  as  against  a  private  corporation  in  nowise  connected  with  the 
municipal  government,  obtaining  authority  to  use  the  streets  in  an  extraordinaiy 
manner  for  its  own  private  purposes  and  profit,  the  case  is  quite  different.  As  agamst 
such  party  the  owner  of  a  lot  ot  ground  with  a  building  thereon,  bounding  on  a  street, 
is  entitled  to  the  natural  support  which  the  bed  of  the  street  may  afford  to  the  foun- 
dation of  his  house.  And  notwithstanding  authority  may  have  been  obtained  both 
from  the  city  and  the  state  legislature,  to  make  the  extraordinary  use  of  the  street, 
yet  that  authority  must  be  exercised  at  the  peril  of  the  party  to  whom  it  is  delegated; 
and  if  any  injury  accrues  to  private  property  in  the  exercise  of  the  power,  the  party 
producing  it  must  be  held  liable.  And  such  liability  arises  even  though  the  injuiy  is 
the  natural  or  inevitable  result  or  consequence  of  the  act  authorized  to  be  done.    i6. 

5.  The  owner  of  the  comer  house  bounding  on  the  street  excavated,  being  entitled  to  such 
support  to  the  foundation  of  his  building  as  the  bed  of  the  street  afforded  before  it  was 
excavated,  if  the  adjoining  house  was  bound  to  the  comer  house,  and  was  lawfully  de- 
pendent upon  it  for  its  stability,  the  disturbance  of  the  natural  support  of  the  comer 
house  by  the  act  of  the  party  making  the  excavation,  whereby  injury  is  done  to  the 
adjoining  house,  furnishes  the  owner  of  the  latter  a  cause  of  action  thaX  entitled  him 
to  recover  for  such  injury.     lb. 

6.  The  measure  of  damages  in  such  case  would  be  a  sum  that  would  compensate  the 
plaintiff  for  the  injuries  done  to  his  particular  interest  in  the  premises.    lb, 

7.  Whoever  does  a  wrongful  act  is  answerable  for  all  the  consequences  that  may  ensue  in 
the  ordinary  and  natural  course  of  events,  though  such  consequences  be  immediately 
and  directly  brought  about  by  intervening  causes,  if  those  intervening  causes  were  set 
in  motion  by  the  original  wrong-doer. 

See  Bailor  and  Bailee;  Highway. 

PARDON. 
See  Attornet,  6. 

PARTNERSHIP. 

1.  After  the  dissolution  of  a  copartnership,  one  of  the  partners,  in  a  suit  brought  against 
the  firm,  has  no  authority  to  enter  «n  appearance  for  other  partners  who  do  not  reside 
in  the  state  where  suit  is  brought  and  have  not  been  served  with  process.  And  a  judg- 
ment against  all  the  partners  formed  upon  such  an  appearance  may  be  questioned  by 
those  not  served  with  process  in  a  suit  brought  thereon  in  another  state.  H<dl  v. 
Lanningy  105. 

2.  The  outgoing  members  of  a  firm  that  is  dissolved,  are  sureties  on  a  partnership  debt 
for  those  who  remain,  but  they  are  discharged  if  the  latter,  without  their  knowledge 
or  consent,  substitute  a  new  debt  that  increases  their  liability.  Smith  t.  Sheldon, 
542. 

PATENT. 

1.  The  decision  of  the  commissioner  of  patents  in  the  allowance  and  issuance  of  a 
patent  creates  only  a  primd  facie  right,  and  is  not  conclusive  upon  the  question  of  in- 
vention or  patentability.     Keckendorfer  v.  Faber,  304. 

2.  A  combination  of  elements  to  constitute  invention  must  involve  more  than  conveni- 
ence and  utility,  —  there  must  be  a  new  result  produced  by  a  new  union.  A  combi- 
nation that  falls  short  of  this  is  not  the  proper  subject  of  letters-patent.  Hence  there 
is  nothing  patentable  in  the  attachment  of  a  piece  of  rubber  to  a  lead  pencil,  although 
the  two  may  be  claimed  as  a  combination  and  otherwise.    lb. 

8.  Invention  defined  and  illustrated.     lb. 

4.  To  defeat  a  patent  on  the  ground  of  want  of  novelty,  the  thing  relied  upon  must  em- 
body the  substance  of  the  tmng  patented.  Whatever  would  be  an  infringement  of  the 
patent  will  defeat  it.     Sevoall  v.  Jones,  120. 

5.  To  recommend  a  method  of  practising  an  invention  does  not  make  the  method  a  part 
of  the  patent,     lb. 

PLEADING  AND  PRACTICE. 

1.  It  is  imnecessary  to  aver  matter  of  law  or  public  statute,  of  which  the  court  takes 
judicial  notice.     Young  v.  The  Railroad  Company,  91. 

2.  Where  a  state  is  concerned  in  the  subject  matter  of  the  suit  it  should  be  made  a 
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party,  if  that  can  be  done;  but  the  fact  that  the  state  cannot  be  sued  is  a  sufficient 
excuse  for  not  making  it  a  party.    Ih. 
8.  Where  a  state  was  an  indorser  of  bonds  secured  by  a  statutory  mortgage,  it  was  not 
considered  a  necessary  party,  in  a  suit  brought  by  holders  of  bonds  secured  by  the 
mortgage,  to  foreclose  the  same.    lb. 

See  Fraudulent  Conveyance  ;  Jury  ;  Partnership  ;  Removal  of  Causes. 

RAILROAD. 

1.  A  child  about  nine  years  old  was  sent  by  his  mother,  who  resided  in  Harrisburg, 
near  defendants'  railroad,  on  an  errand  across  the  road ;  whilst  on  the  track  he  was 
killed  by  an  engine  going  westward.  There  were  iron  works  and  houses  for  the  hands 
on  the  opposite  side  of  the  road  at  that  point,  which  was  in  the  outskirts  of  the  city; 
and  the  hands  of  the  works  and  other  persons  were  frequently  crossing  the  track  about 
the  place.  East  of  where  the  boy  was  struck  was  a  curve,  which  prevented  the  engi- 
neer from  seeing  him  till  within  too  short  a  distance  to  stop  the  train  after  he  was  seen. 
There  was  no  ordinanceH>f  the  city  limiting  the  rate  of  running  trains  at  that  point. 
There  was  evidence  that  the  train  was  running  at  a  high  rate  of  speed.  Held^  that 
whether  the  train  was  running  at  a  rate  of  speed  which  was  safe  and  prudent  under 
the  circumstances  was  for  the  jury.     Pennsyioania  Railroad  Co.  v.  Letois^  490. 

2.  It  is  not  common  prudence  or  ordinary  care  for  trains  to  enter  the  outskirts  of  a  city 
at  a  dangerous  rate  of  speed,  although  the  people  have  no  right  to  go  on  the  railroad 
track,     lb, 

3.  Although  persons  on  a  railroad  track  are  trespassers,  reoard  must  be  paid  to  the  hab- 
its, character,  condition,  and  circumstances  of  people  living  in  a  city  and  immediately 
on  the  line  of  a  railroad.    lb, 

4.  The  commonwealth  by  its  police  power  may  regulate  positiye  rights  when  for  the 
safety,  protection,  and  welfare  of  the  people;  and  the  speed  of  trains  through  towns 

^  and  cities  may  be  regulated  by  ordinance.     lb. 

5.  When  it  is  determined  by  the  jury  on  the  facts  submitted  to  them  that  die  rate  of 
speed  of  a  train  is  incompatible  with  public  safety  under  the  circumstances .  of  the 
place,  the  rights  of  a  company,  even  on  its  own  track,  are  qualified  by  the  law  of  the 
public  good.     lb. 

6.  The  court  charged:  '*  If  the  boy  (being  on  the  track)  had  sufficient  judgment  and 
discretion  to  know  his  danger,  and  did  not  exercise  the  ordinary  care  that  one  of  his 
age  and  maturity  should,  he  was  guilty  of  such  negligence  as  would  prevent  him  from 
recovering,"  &c.     Held  not  to  be  error.     lb. 

7.  There  was  evidence  in  this  case  of  contributory  i^gligence  by  the  parents  as  to  ex- 
posing their  son  to  danger,  and  submitted  with  proper  instructions.  Philadelphia  S^ 
Reading  Railroad  Co.  v.  Hummel j  8  Wright,  375,  distinguished.     Tb. 

8.  Construction' of  the  statute  of  Vermont  in  respect  of  property  destroyed  by  locomo- 
tive engines  used  by  railroad  companies.     Gr,  Tr.  R.  W.  Co.  v.  Richardson,  166.^ 

9.  The  imprudent  location  of  property  in  proximity  to  the  track  of  a  railroad  company 
does  not  necessarily  excuse  negligence  on  the  part  of  the  company.     Jb. 

10.  (1.)  A  railroad  company  having  its  residence  and  principal  office  at  Atlanta,  Georgia, 
conveyed  to  trustees  by  one  deed,  all  its  line  of  roaa  extending  from  Atlanta  through 
South  Carolina  to  Charlotte,  North  Carolina,  and  other  property  to  secure  the  pay- 
ment of  the  principal  and  interest  of  4,248  bonds  of  $1,000  each,  issued  by  the  rail- 
road company.  The  railroad  was  an  indivisible  and  inseparable  piece  of  property, 
which  could  not  be  divided,  without  injury  to  its  value.  The  trust  deed  conferred 
authority  on  the  trustees,  and  made  it  their  duty,  in  case  the  railroad  company  failed, 
to  pay  either  the  interest  or  principal  of  the  bonds,  to  take  possession  of  the  property 
conveyed  by  the  trust  deed,  and  advertise  and  sell  the  same  or  such  part  as  mignt  be 
necessary,  at  Atlanta,  to  pay  the  sum  in  default.    Held :  — 

(a.)  That  on  default  made  in  the  payment  of  interest  and  a  demand  upon  the  trustees 
by  the  bondholders  that  they  should  take  possession  of  the  trust  property  and  a  failure 
of  the  trustees  to  do  so,  the  court  on  a  bill  filed  by  the  bondholders  to  require  them  to 
execute  the  trust  would  compel  them  to  take  possession  of  the  trusty  property  or  ap- 
point a  receiver  for  that  purpose. 

(b.)  Such  appointment  would  oe  made  even  though  there  was  no  probable  deficiency  of 
the  trust  property  to  pay  the  debts ^  secured  by  the  trust  deed. 

(c.)  When  it  was  represented  that  the  trust  property  had  fallen  into  the  hands  of  two 
oifferent  receivers,  accountable  to  three  different  courts,  to  the  manifest  detriment  of 
the  trust  estate,  that  fact  of  itself  was  considered  a  sufi^cient  reason  for  the  appoint- 
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ment  of  a  receiver  for  the  whole  property,  if  the  court  had  jurisdiction  to  make  such 
appointment. 

(d.)  The  circuit  court  of  the  United  States  for  the  Northern  District  of  Georgia  has 
jurisdiction  to  appoint  a  receiver  for  the  entire  line  of  said  company's  road,  and  other 
property  included  in  the  deed  of  trust,  whether  within  or  without  the  state. 

(2.)  Two  states  may  by  concurrent  legislation  unite  in  creating  the  same  corporate 
body. 

(8.)  Where  a  bill  was  filed  the  prayer  of  which  was  that  this  court  would  construe  a 
trust  deed  executed  by  a  railroad  company,  and  compel  the  trustees  to  execute  the 
trust  or  appoint  a  receiver  to  take  possession  of,  and  administer,  the  trust  property, 
and  service  of  subpoena  had  been  made  on  the  railroad  company,  which  was  the  prin- 
cipal defendant,  and  a  restraining  order  had  been  allowed,  and  also  served  on  the 
railroad  company,  enjoining  it  from  delivering  possession  of  the  trust  property  to  any 
one  except  a  receiver,  appointed  by  this  court  in  the  case  thus  commenced,  held^  that 
by  these  proceedings  the  court  acquired  constructive  possession  of  the  trust  property; 
and  thai  possession  thereof  taken,  under  color  of  process  from  another  court,  in  a  suit 
commenced  after  the  proceedings  above  mentioned,  was  id  contempt  of  the  process 
and  jurisdiction  of  this  court,  even  though  the  other  court  first  obtained  actual  pos- 
session of  the  property.     (Per  Woods,  Circuit  Judge.) 

(4.)  Contra.  Service  of  process  gives  jurisdiction  over  the  person;  seizure  gives  juris- 
diction over  the  property ;  and  until  the  property  is  seized,  no  matter  where  the  suit 
was  commenced,  the  court  does  not  have  jurisdiction  over  it.  Thus,  when  two  suits 
between  different  parties,  raising  different  controversies,  and  having  different  purposes 
in  view,  are  commenced  in  courts  of  coordinate  jurisdictipn,  and  the  possession  of  the 
property,  which  is  the  subject  of  the  suit,  is  necessary  to  the  relief  asKed  in  each  case, 
that  court  which  first  seizes  the  property  acquired  jurisdiction  over  it,  to  the  exclu- 
sion of  the  other,  no  matter  when  the  suits  were  commenced,  or  process  in  personam 
served.     (Per  Bradley,  Circuit  Justice.) 

(5.)  When  certain  bondholders  secured  by  a  deed  of  trust,  filed,  in  behalf  of  themselves 
and  all  other  bondholders  secured  by  the  same  deed,  who  chose  to  come  in  as  com- 
plainants, and  bear  their  share  of  the  expenses  of  the  suit,  a  bill  against  the  trustees 
named  in  the  deed,  to  have  the  trust  administered,  and  the  trust  property  sold,  and 
its  proceeds  distributed,  and  the  other  bondholders  were  numerous  and  some  of  them 
unknown;  held,  that  it  was  no  valid  objection  to  the  making  of  a  decree,  in  accordance 
with  the  prayer  of  the  bill,  that  all  the  bondholders  were  not  made  parties;  they  might 
be  allowed  to  come  as  complainants,  or  might  propound  their  claims  before  the  master. 
6.)  A  trust  deed  executed  by  a  railroad  company  to  secure  bondholders  construed. 
7.)  When  a  railway  is  conveyed  ^  a  trust  deed  or  mortgage  to  secure  bonds,  and  it 
cannot  be  divided  and  sold  in  pieces  without  manifest  injury  to  its  value,  the  whole 
may  be  sold,  before  the  principal  is  due,  on  default  in  the  payment  of  interest. 

(8.)  If  two  railroad  corporations  created  by  different  states  join  in  making  a  trust  deed 
conveying  their  joint  property  to  secure  bonds  issued  by  them  jointly,  and  suit  is 
brought  to  enforce  the  trust,  in  the  district  where  one  of  the  corporations  resides,  and 
it  is  served  with  process,  and  the  other  corporation,  being  s^  non-resident  of  the  state 
or  district  where  the  suit  is  brought,  enters  its  appearance  and  files  an  answer  jointly 
with  the  other,  both  will  be  bound  by  the  decree  of  the  court. 

(9.)  The  Atlanta  &  Richmond  Air  Line  Railway  Company  executed  the  deed  of  trust, 
mentioned  in  the  first  head-note:  Heldj  that  the  court  has  jurisdiction  to  decree  that 
the  trustees  should  sell  the  entire  line  of  road  according  to  the  terms  of  the  trust,  not- 
withstanding, a  large  part  of  the  road  lay  beyond  the  territorial  jurisdiction  of  the 
court;  and  diat  a  sale  and  deed  under  such  decree  would  convey  a  good  title  to  the 
whole. 

(10.)  Penalty  of  bond  for  appeal  fixed  under  rule  82  of  the  supreme  court.  WilmerY, 
Atlanta^  Sfc.  Air  Line  R.  W,  Co.  29. 

11.  The  employees  of  a  defaulting  railroad  company  are  not  to  be  regarded  as  creditors 
at  large  in  respect  of  their  claims  for  wages  in  arrears  at  the  time  of  the  appointment 
of  a  receiver  for  the  company.     Duncan  v.  Chesapeake  Sf  Ohio  R.  R.  Co.  194. 

12.  When  mortgagees  come  into  a  court  of  equity  seeking  satisfaction  of  their  claims 
against  a  railroad  company  by  suit  for  foreclosure,  they  should  be  required  to  satisfy 
all  arrearages  of  pay  due  employees  out  of  the  trust  property  or  its  future  earn- 
ings,    lb. 

18.  An  act  of  the  legislature  authorized  the  governor  to  indorse  in  behalf  of  the  state 
the  first  mortgage  bonds  of  a  railroad  company,  bearing  interest  at  the  rate  of  eight 
per  cent,  per  annum ;  the  governor  indorsed  tlie  bonds,  and  referred  to  the  act  in  his 
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indoreement  as  the  authority  therefor:  held,  (a)  That  the  act  authorized  the  indorse- 
ment of  bonds  bearing  interest  at  eight  per  cent,  per  annum  in  gold.  (6)  That  bond 
fide  holders  for  value,  of  the  bonds  indorsed  by  the  governor  assuming  to  act  under  said 
authority,  were  not  to  be  charged  with  constructive  notice  of  the  fact  that  the  bonds 
so  indorsed  were  not  first  mortgage  bonds.  Young  v.  R,  R.  Co.  91. 
14.  An  act,  passed  subsequent  to  the  one  authorizing  the  indorsement  of  the  said  bonds, 
gave  authority  to  the  governor  to  indorse  the  bonds  of  the  railroad  company,  notwith- 
standing there  was  a  prior  lien  on  said  company's  railroad,  but  it  was  claimed  that  this 
law  did  not  pass  the  legislature  by  the  vote  required  by  the  Constitution,  and  was 
therefore  null  and  void;  yet  that  it  was  nevertheless  constructive  notice  to  the  bond- 
holders of  the  fact  that  the  bonds  owned  by  them  were  not  first  mortgage  bonds  :  held, 
that  if  this  enactment  were  valid,  it  cured  any  defect  in  the  authority  of  the  governor 
to  indorse  the  bonds,  and  that  if  it  were  not  valid  but  void,  it  was  not  constructive 
notice  to  anybody  of  anything.     Ib» 

See  Damages  ;  Evidence,  2,  3,  4  ;  Master  ani>  Servant  ;  Mortgage,  3,  4, 

5  ;  Subrogation. 

REGULATION  OF  COMMERCE. 
See  Constitutional  Law,  9  et  seq. 

REMOVAL  OF  CAUSES. 

1.  In  accordance  with  the  provisions  of  the  Revised  Statutes  of  the  United  States,  en- 
acted June  22,  1874,  ana  the  subsequent  Act  of  Congress  of  March  S,  1875,  a  cause 
will  not  be  removed  from  a  state  court  to  the  circuit  court  of  the  United  States,  unless 
the  petition  for  such  removal  be  filed  in  the  state  court  before  or  at  the  term  at  which 
said  cause  could  first  be  tried,  and  before  the  first  trial  thereof.  Such  petition  will  not, 
therefore,  be  entertained,  when  filed  in  the  state  court  after  a  verdict  in  the  cause 
has  been  rendered,  notwithstanding  the  verdict  may  have  been  set  aside  for  error  and 
a  new  trial  ordered.     Chandler  v.  Coe,  291. 

2.  In  cases  where  the  judicial  power  of  the  United  States  can  be  applied  only  because 
they  involve  controversies  between  citizens  of  different  states,  it  rests  with  Congress 
to  determine  at  what  time  the  power  may  be  invoked,  and  upon  what  conditions; 
whether  originally  in  the  federal  court,  or  after  suit  brought  in  the  state  court;  and  in 
the  latter  case,  at  what  stage  of  the  proceedings;  whether  before  issue  or  trial  by 
removal  to  a  federal  court,  or  after  judgment  upon  appeal  or  writ  of  error.  Gaines  v. 
Fuentes,  861. 

3.  As  the  Constitution  imposes  no  limitation  upon  the  class  of  cases  involving  contro- 
versies between  citizens  of  different  states,  to  which  the  judical  power  of  the  United 
States  may  be  extended.  Congress  may  provide  for  bringing,  at  the  option  of  either  of 
the  parties,  all  such  controversies  within  the  jusisdiction  of  the  federal  judiciary,    lb. 

4.  The  Act  of  Congress  of  March  2,  1867,  in  authorizing  and  requiring  the  removal  to 
the  circuit  court  of  the  United  States  of  a  suit  pending  or  afterwards  brought  in  any 
state  court  involving  a  controversy  between  a  citizen  of  the  state  where  the  suit  is 
brought  and  a  citizen  of  another  state,  thereby  invests  the  circuit  court  with  juris- 
diction to  pass  upon  and  determine  the  controversy,  when  the  removal  is  made, 
though  that  court  could  not  have  taken  original  cognizance  of  the  case.     lb. 

5.  A  suit  to  annul  a  will  as  a  muniment  of  title,  and  to  restrain  the  enforcement  of  a 
decree  admitting  it  to  probate,  is  in  essential  particulars  a  suit  in  equity  ;  and  if  by 
the  law  obtaining  in  a  state,  customary  or  statutory,  such  a  suit  can  be  maintained 
in  one  of  its  courts,  whatever  designation  that  court  may  bear,  it  may  be  maintained 
by  original  process  in  the  circuit  court  of  the  United  States,  if  the  parties  are  citizens 
of  different  states.    lb. 

REVISED  STATUTES. 

The  Revised  Statutes  must  be  taken  to  be  an  act  passed  on  the  first  day  of  December, 
1873,  and  all  acts  of  later  date,  passed  at  the  same  session,  are  to  be  treated  as  sub- 
sequent acts.    In  re  Oregon  BiUletin  Printing  Co.  469. 

SET-OFF. 
See  Judgment. 


670  INDEX. 


STATE. 

A  state  cannot  be  sued  indirectly  by  proceedings  against  one  of  its  officers,  and  where 
so  sued  in  a  federal  court  the  jurisdiction  of  the  state  courts  will  not  be  ousted.  Even 
if  the  federal  court  has  granted  an  injunction,  tlie  state  court  msnr  issue  a  writ  of  man- 
damus to  the  party  enjoined  commanding  him  to  violate  the  ^deral  writ  State  t. 
Doyle,  450. 

See  Pleading  and  Fbactioe,  2,  3.. 

SUBROGATION. 

A  state  indorsed  the  bonds  of  a  railroad  company,  and  was  indemnified  against  loss  on 
account  of  the  indorsement  by  a  statutory  mortgage  on  the  railroad  property;  held^ 
that  the  fact  that  the  state  could  not  be  sued  was  no  reason  why  the  holders  of  the 
bonds  so  indorsed  should  not  bo  subrogated  to  the  rights  of  the  state  and  have  the 
benefit  of  the  security.     Young  v.  R.  R.  Co,  911. 

TAXATION. 

1.  The  council  of  the  city  of  Richmond  has  authority,  under  the  charter  of  the  city,  to 
impose  a  license  tax  upon  a  foreign  telegraph  company  having  an  agency  in  the  city 
and  doing  business  therein.  And  there  is  nothing  in  the  constitutions  and  laws  of  the 
state  or  of  the  United  States  which  forbids  such  a  tax,  if  it  is  equal  and  just  in  its 
provisions.      Western  Union  Telegraph  Co.  v.  City  of  Richmond ,  148. 

2.  Though  the  ordinance  of  the  city  imposing  taxes  speaks  only  of  persons  or  firms  do- 
ing business  in  the  city,  yet  it  imposes  a  tax  in  terms  on  telegraph  companies,  and  ob- 
viously intends  to  include  incorporated  companies  as  well  as  individuals.     lb. 

5.  Corporations  are  to  be  deemed  and  taken  as  persons  when  the  circumstances  in  which 
they  are  placed  are  identical  with  those  of  natural  persons  expressly  included  in  a 
statute,    lb. 

4.  Corporations  which  derive  their  existence  and  exercise  their  franchises  under  au- 
thority of  state  laws,  but  are  employed  by  the  national  government  for  certain  duties 
and  services,  may  be  exempted  by  Congress  from  any  state  taxation  which  will  really 
prevent  or  impede  such  services;  but  in  the  absence  of  legislation  by  Congress  to  in- 
dicate that  exemption,  if  deemed  essential  to  the  performance  of  governmental  services, 
it  cannot  be  claimed  on  tlie  mere  ground  that  the  corporation  is  employed  as  an  agency 
of  the  government.  And  the  tax  may  be  either  upon  the  property  or  business  of  the 
corporation.     lb. 

6.  The  cases  recognize  a  distinction  between  taxation  of  the  property  belonging  to  a 
private  corporation  employed  by  the  government,  and  taxation  of  the  instrumentalities 
or  means  of  the  government  in  the  possession  oiE  such  corporations.  The  state  may 
tax  a  banking  institution,  but  it  cannot  tax  the  currency  or  the  government's  bonds 
belonging  to  such  bank.  It  may  tax  tlie  railroad,  but  not  the  mail  or  the  munitions  or 
other  property  of  the  government.  It  may  tax  the  contractor  with  tJie  government, 
though  not  the  contract.     lb. 

6.  While  this  court  does  not  lay  down  any  absolute  rule  limiting  the  powers  of  a  court 
of  equity  in  restraining  the  collection  of  taxes,  it  declares  that  it  is  essential  that  every 
case  be  brought  within  some  of  the  recognized  rules  of  equity  jurisdiction,  and  that 
neither  illegality  or  irregularity  in  the  proceedings,  nor  error  or  excess  in  the  valua- 
tion, nor  the  hardship  or  injustice  of  the  law,  provided  it  be  constitutional,  nor  any 
grievance  which  can  be  remedied  by  a  suit  at  law,  either  before  or  after  the  payment 
of  the  tax,  will  authorize  an  injunction  against  its  collection.     Taylor  v.  Secor,  266. 

7.  This  rule  is  founded  on  the  principle  that  tlie  levy  of  taxes  is  a  legislative  and  not  a 
judicial  function,  and  tlie  court  can  neither  make  nor  cause  to  be  made  a  new  assess- 
ment if  the  one  complained  of  be  erroneous,  and  also  in  the  necessity  that  the  taxes, 
without  which  the  state  could  not  exist,  should  be  regularly  and  promptly  paid  into  its 
treasury.     lb. 

8.  Quere:  Whether  the  same  rigid  rule  against  equitable  relief  would  apply  to  taxes 
levied  solely  by  municipal  corporations  for  corporate  purposes  as  that  here  applied  to 
state  taxes  ?     Probably  not.     lb, 

9.  No  injunction,  preliminary  or  final,  can  be  granted  to  stay  collection  of  taxes  until 
it  is  shown  that  all  the  taxes  conceded  to  be  due,  or  which  the  court  can  see  ought  to 
be  paid,  or  which  can  be  shown  to  be  due  by  affidavita,  have  been  paid  or  tendered 
witnout  demanding  a  receipt  in  full.     lb, 

10.  While  the  Constitution  of  Illinois  requires  taxation,  in  general,  to  be  uniform  and 
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equal,  it  declares,  in  express  terms,  that  a  large  clius  of  persons  engaged  in  special 
pursuits,  among  whom  are  persons  or  corporations  owning  franchises  and  privileges, 
may  he  taxed  as  the  legislature  shall  determine,  by  a  general  law,  uniform  as  to  the 
class  upon  which  it  operates^  and  under  this  proyision  a  statute  is  not  unconstitutional 
which  prescribes  a  different  rule  of  taxation  for  railroad  companies  from  that  for  indi- 
yidnals«  Nor  does  it  violate  any  provision  of  the  Constitution  of  the  United  States. 
lb. 

11.  The  capital  stock,  franchises,  and  all  the  real  and  personal  property  of  corporations 
are  iusdy  liable  to  taxation,  and  a  rule  which  ascertains  the  value  of  all  this  by  ascer- 
taining the  cash  value  of  the  funded  debt  and  of  the  shares  of  the  capital  stock  as  the 
basis  of  assessment,  is  probably  as  fair  as  any  other.     Jb, 

12.  Deducting  from  this  the  assessed  value  of  all  the  tandble  real  and  personal  property 
which  is  also  taxed,  leaves  the  real  value  of  the  capital  stock  and  franchise  subject  to 
taxation  as  justly  as  any  other  mode,  all  modes  bein^  more  or  less  imperfect,    lb, 

13.  It  is  neither  in  conflict  with  the  Constitution  of  Illinois  nor  inequitable  that  the  en- 
tire taxable  property  of  the  railroad  company  should  be  ascertained  by  the  state  board 
of  equalization,  and  that  the  state,  county,  and  city  taxes  should  be  collected  within 
each  municipality  on  this  assessment,  in  the  proportion  which  tlie  length  of  the  road 
within  such  municipality  bears  to  the  whole  length  of  the  road  within  me  state.     lb. 

14.  The  action  of  the  board  of  equalization  in  increasing  the  assessed  value  of  the  prop- 
erty of  a  railroad  company  or  an  individual,  above  the  return  made  to  the  board,  does 
not  require  a  notice  to  the  party  to  make  it  valid,  and  the  courts  cannot  substitute 
their  judgment  as  to  such  valuation  for  that  of  the  board.    lb. 

15.  The  supreme  court  of  the  State  of  Illinois  having  decided  that  the  law  complained 
of  in  these  cases  is  valid  under  her  Constitution,  and  having  construed  the  statute, 
this  court  adopts  the  decision  of  that  court  as  a  rule  to  be  followed  in  the  federal 
courts.     lb. 

See  Mortgage. 

USURY. 

Where  one  purchases  land  subject  to  a  mortgage  Uen,  and  as  part  of  the  consideration 
agrees  to  pay  the  mortgage  debt,  he  cannot  defend  against  the  mortgage  on  the  ground 
of  usury.     Cramer  v.  Lepper,  882. 

WILL. 

1.  A  bequest  in  favor  of  an  attorney  who  writes  the  will  is  not  necessarily  invalid.  Rid' 
deli  V.  Johnson's  Executor^  171. 

2.  The  onus probandi  lies  in  every  case  upon  the  party  propounding  a  will;  and  he  must 
satisfy  the  conscience  of  the  court  that  the  instrument  so  propounded  is  the  last  will 
of  a  £ree  and  capable  testator.    lb. 

8.  If  a  partpr  writes  or  prepares  a  will  under  which  he  takes  a  benefit,  that  is  a  circum- 
stance which  ought  generally  to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to 
be  vigilant  and  jealous  in  examining  the  evidence  in  support  of  tlie  instrument;  in 
favor  of  which  it  ought  not  to  pronounce  unless  the  suspicion  is  removed,  and  it  is 
judicially  satisfied  that  the  paper  propounded  does  express  the  true  will  of  the  de- 
ceased,    lb. 

4.  J.  was  an  unmarried  man  with  a  large  property,  having  a  large  amount  in  bonds.  B. 
had  been  his  counsel  for  years,  in  whom  J.  had  great  confidence,  and  for  whom  he 
had  a  strong  regard.  In  February,  1867,  B.  wrote  J.'s  will,  in  which  he  gave  the 
most  of  his  real  estate  to  a  number  of  his  illegitimate  children,  who  were  colored  per^ 
sons.  He  then  did  not  dispose  of  his  bonds,  which  were  in  B.'s  hands  for  collection. 
In  June  following,  J.  sent  tor  B.  to  write  a  codicil  to  his  will,  and  after  some  previous 
provisions  as  to  real  estate  among  the  same  parties,  and  providing  for  the  payment  of 
his  debts  and  expenses  of  administration,  and  any  orders  he  might  draw  upon  B.  in 
his  lifetime  out  of  the  collections  from  the  bonds,  he  gave  whatever  remained  of  these 
bonds  in  the  hands  of  B.  at  J.  's  death  to  B.  absolutely.  J.  had  a  number  of  next  of 
kin,  and  among  them  two  sisters,  to  none  of  whom  did  he  leave  anything.  It  being 
clearly  proved  that  J.  was  entirely  competent  to  make  a  will;  that  he  dictated  the  be- 
quest in  favor  of  B.  without  any  suggestion  from  B.  or  any  other  person,  and  repeated 
it;  that  it  was  read  to  him,  and  he  clearly  understood  it,  and  intended  it  to  be  as  it 
was  written:  and  it  appearing  further  that  he  had  been  on  bad  terms  with  his  family 
for  years,  and  had  expressed  more  than  once  his  determination  that  none  of  them 
should  have  any  of  his  estate;  the  bequest  to  B.  was  held  to  be  a  valid  bequest.    Tb. 

See  Evidence,  5,  6;  Removal  of  Causes,  5. 
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NOTES   OF   OPINIONS,  DECISIONS,   AND  ORDEB8 

OF  THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

OcTOBBR  Term,  1875. 

Monday^  October  25,  1875. 

No.  25.  Francis  Dainese^  plaintiff  in  error,  r.  Charles  Hale.  In  error  to  the  Supreme 
Court  of  the  District  of  Columbia.  Mr.  Justice  Bradley  delivered  the  opinion  of  the 
court  reversing  the  judgment  of  the  said  supreme  court,  with  costs,  and  remanding  the 
canse  with  directions  to  allow  the  defendant  to  amend  his  plea  on  payment  of  costs. 

The  following  are  the  points  decided  in  this  case:  — 

(1.)  Judicial  powers  are  not  necessarily  incident  to  the  office  of  consul,  although 
usually  conferred  upon  consuls  of  Christian  nations  in  Pagan  and  Mahometan  countries, 
for  the  decision  of  controversies  between  their  fellow-citizens  or  subjects  residing  or 
commorant  there,  and  for  the  punishment  of  crimes-  committed  by  them.  (2.)  The 
existence  and  extent  of  such  powers  depend  on  the  treaties  and  positive  laws  of  the 
nations  concerned.  In  Turkey,  for  example,  the  judicial  powers  of  consuls  depend  on 
die  treaty  stipulations  conceded  by  the  government  of  that  country,  and  on  the  laws  of 
the  several  states  appointing  the  consuls.  (8.)  The  treaty  between  the  United  States 
and  Turkey,  made  in  1862  (\i  not  that  made  In  1880^,  has  the  effect  of  conceding  to  die 
United  States  the  same  privilege  in  respect  of  consular  courts  and  jurisdiction  which  are 
enjoyed  by  other  Christian  nations,  including  civil  as  well  as  criminal  jurisdiction;  and 
the  act  of  Congress  of  June  22,  1860,  established  the  necessary  regulations  for  carrying 
the  jnrisdicdon  into  effect.  (4.)  But  as  this  jurisdiction  is,  in  terms,  only  such  as  is 
allowed  by  the  laws  of  Turkey,  or  its  usages  in  its  intercourse  with  other  Christian 
nadons,  those  laws  or  usages  must  be  shown  in  order  to  know  the  precise  extent  of  the 
jnrisdicdon.  (5.)  The  court  cannot  ordinarily  take  judicial  nodce  of  foreign  laws  and 
usages;  a  party  claiming  the  benefit  of  them,  by  way  of  justification,  must  plead  them. 
^6.)  The  defendant,  as  Consul  Greneral  of  Egypt,  in  1864,  issued  an  attachment  against 
the  goods  of  the  plaintiff,  there  situate,  neither  the  plaintiff  nor  the  persons  at  whose  suit 
the  attachment  was  issued  being  residents  or  sojourners  in  the  Turkish  dominions,  but 
both  being  citizens  of  the  United  States.  For  this  act  the  plaintiff  brought  suit  to 
recover  the  value  of  the  goods  attached.  The  defendant  pleaded  his  officialcharacter, 
and,  as  incident  thereto,  claimed  jurisdiction  to  entertain  the  suit  in  which  the  attach- 
ment was  issue  I.  Held,  that  the  plea  was  defective  for  not  setting  forth  the  laws  or 
usages  of  Turkey  upon  which,  by  the  treaty  and  act  of  Congress  conferring  the  jurisdic- 
tion, the  latter  was  made  to  depend,  and  which  alone  would  show  its  precise  extent,  and 
that  it  embraced  the  case  in  qneedon.  Reported  in  extenso  in  Chicago  L.  N.,  Dec.  18, 
1875. 
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No.  10.  Edtoard  Matthewi^  plaintiff  in  error^  ▼.  Nelson  McStea,  In  error  to  the  Court 
of  Common  Fleas  for  the  city  and  county  of  New  York.  Mr.  Justice  Strong  deliTered 
the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court  of  common  pleas  Id 
this  cause,  with  costs.  The  original  cause  of  action  in  this  case  was  {inter  aM)  an 
acceptance  of  a  bill  of  exchange  by  the  firm  of  Brander,  Chambliss  &  Co.,  of  New 
Orleans,  it  beine  alleged  that  Matthews  was,  at  the  time  of  the  acceptance,  a  member  of 
that  firm.  The  oill  of  exchange  was  dated  April  23,  1861,  made  payable  in  one  year  to 
the  order  of  McStea,  Value  &  Co.,  and  it  was  accepted  by  Brander,  Chambliss  &  Co., 
on  the  day  of  its  date.  The  principal  defence,  and  the  only  one  which  presented  a 
federal  question,  was  that  at  the  time  when  the  acceptance  was  made  the  defendant, 
Matthews,  was  a  resident  of  New  York,  that  the  other  members  of  the  firm  (also  made 
defendants  in  the  suit)  were  residents  of  Louisiana,  and  that  before  the  acceptance  the 
copartnership  was  dissolved  by  the  war  of  the  rebellion.  This  defence  was  not  sus- 
tained in  the  common  pleas,  and  the  judgment  of  that  court  was  affirmed  by  the  court  of 
appeals.  The  single  Question  here  presented  is,  whether  the  partnership  was  dissolved 
by  the  war  before  April  28,  1861,  which  is  decided  in  the  negative. 

No.  9.  The  Wilmington  if  Wddon  Railroad  Company ,  plaintiff  in  error,  r.  Henry 
King,  executor.  In  error  to  the  Supreme  Court  of  the  State  of  I^orth  Carolina.  Mr. 
Justice  Field  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said 
supreme  court,  with  costs,  and  remanding  the  cause  for  further  proceedings  in  con- 
formity with  the  opinion  of  this  court.  Dissenting,  Mr.  Justice  Bradley.  The  opinion 
in  this  cause  is  published  in  extenso  in  the  present  issue  of  the  Am.  L.  1^  Reports. 

No.  28.  John  D.  McLemore,  plaintiff  in  error,  v.  The  Louisiana  State  Bank.  In  eiror 
to  the  Circuit  Court  of  the  United  States  for  the  District  of  Louisiana.  Mr.  Justice 
Davis  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court 
in  this  cause,  with  costs.  The  plaintiff  was  the  owner  of  certain  promissory  notes,  m 
possession  of  the  commercial  finu  in  New  Orleans  of  which  he  was  a  member,  wbdch 
were  pledged  by  the  firm,  in  1861  and  1862,  to  the  bank,  as  security.  This  paper  was 
not  met  at  maturity,  and  with  the  collaterals  pledged  for  its  repayment  remamed  in 
possession  of  the  bank  until  the  11th  June,  1863,  when  the  bank  was  put  in  liquidation 
by  order  of  Major  General  Banks,  and  its  efiects  transferred  to  military  commission^a, 
appointed  to  close  it  up.  The  officers  of  the  bank,  while  submitting  to  this  order, 
entered  a  protest  against  it,  on  their  minutes.  During  the  administration  of  the  affairs 
of  the  bank  by  these  commissioners,  the  pledged  paper  was  sold  for  less  than  its  face. 
In  January,  1866,  the  military  liquidation  ceased,  by  order  of  Major  Greneral  Canby,  and 
the  effects  of  the  bank  which  were  unadministered  were  restored  to  the  coiporaton. 
The  plaintiff,  on  the  theory  that  the  securities  were  parted  with  illegally,  seeks  to  make 
the  bank  liable  for  the  proceedings  of  the  commissioners.  It  is  held  that  the  buik  can- 
not be  made  responsible.    Reported  in  extenso  in  Chicago  L.  N.,  Nov.  IS,  1875. 

No.  602.  The  Farmers^  jr  Mechanics*  National  Bank  of  Buffalo,  plaintiff  in  error,  v. 
Peter  C.  Bearing.  In  error  to  the  Court  of  Appeals  of  the  State  of  New  York.  Mr. 
Justice  Swayne  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said 
court  of  appeals,  with  costs.  This  case  involved  a  construction  of  the  SOth  section  of 
the  National  Bank  Act.  On  the  2d  of  September,  1874,  it  was  agreed  between  the 
parties  that  D.  should  make  his  promissory  note  to  one  £.  for  $2,000,  payable  one  month 
from  date,  and  Uiat  the  bank  should  discount  the  note  for  D.  at  the  rate  of  interest  often 
per  cent,  per  annum.  This  agreement  was  carried  out.  The  bank  received  the  note 
and  paid  to  D.  the  sum  of  $1,981.67.  The  discount  reserved  and  taken  was  $18.33. 
The  rate  of  interest  which  the  bank  was  legally  authorized  to  take  was  seven  per  cent, 
per  annum.  The  excess  reserved  over  that  rate  was  $5.50.  D.  failed  to  pay  the  note  at 
maturity.  The  bank  thereupon  sued  him  in  the  superior  court  of  Buffalo,  tie  answered 
that  the  agreement  touching  the  discount  was  usurious,  corrupt,  and  illegal;  that  it 
avoided  the  note;  and  that  he  was  in  nowise  liable  to  the  plaintifi*.  The  court  sus- 
tained this  defence  and  gave  judgment  for  the  defendant,  which  is  here  held  to  have 
been  error ; .  that  the  plaintiff  was  entitled  to  receive  the  principal  of  the  note  less  the 
amount  of  interest  unlawfully  reserved.  Reported  in  extenso  m  Cent  L.  J.,  Nov.  19, 
1875;  Albany  L.  J.,  Nov.  18,  1876. 

No.  27.  lliomas  J.  Semmes,  claimant,  ffc,  plaintiff  in  error,  v.  The  United  States.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Dbtrict  of  Louisiana.  Mr. 
Justice  Clifford  delivered  the  opinion  of  the  court,  afiirming  the  judgment  of  the  said 
circuit  court  in  this  cause,  with  costs.    This  case  was  one  under  the  confiscation  acts, 
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and  inTolved  questions  of  the  regularity  of  certain  proceedings.    The  judgment  is  affirmed 
upon  the  authority  of  Miller  t.  u,  S.  11  Wall.  267;  Conjis.  Cases,  20  lb.  92,  &c. 

No.  4.  William  J,  McComb,  surviving  executor,  plaintiff'  in  error,  ▼.  The  County  Com" 
missianers  of  Knox  County,  In  error  to  the  Court  of  CJommon  Fleas  for  the  county  of 
Richland,  State  of  Ohio.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court, 
dismissing  the  writ  of  error  in  this  cause,  with  costs. 

No.  26.  Edward  Burgess,  plaifitiffin  error,  r.  James  (7.  Babbitt,  assif^nee,  i^c.  In  error 
to  the  Circuit  Court  of  the  United  States  for  Eastern  District  of  Missouri.  Mr.  Chief 
Justice  Waite  announced  Uie  decision  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court  in  this  cause,  with  costs. 

No.  18.  Peyton  Grymes,  appellant,  y.  George  S,  Repplier  et  aL  Mr.  Chief  Justice 
Waite  announced  the  order  of  the  court,  granting  the  motion  to  make  proper  parties  in 
this  caose. 

Monday,  November  1,  1875. 

No.  482.  C.  W,  Upton,  assignee,  (^c,  plaintiff  in  error,  t.  J,  D.  THbUcock.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice  Hunt 
delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit  court  with 
costs,  and  remandinz  the  cause,  with  directions  to  award  a  new  trial.  Dissenting, 
Waite,  C.  J.,  and  Miller  and  Bradley,  JJ.  This  case  was  an  action  by  the  assi^ee  m 
bankruptcy  to  recover  an  unpaid  subscription  by  the  plaintiff  in  error  to  the  stock  of  the 
insolvent  Great  Western  Insurance  Company,  to  which  the  defence  was  that  the  sub- 
scription had  been  obtained  by  the  fraudulent  representations  of  the  agent  of  the  com- 
pany to  the  effect  that  eighty  per  cent,  of  the  amount  not  paid  in  was  non-assessable  and 
would  be  paid  by  the  profits,  &c.  It  was  also  alleged  as  a  defence  that  the  agent 
represented  that  the  note  given  for  the  twenty  per  cent  paid  would  not  be  parted  with 
by  the  company,  but  would  be  leniently  held  to  suit  the  convenience  of  the  subscriber, 
and  that  afterward  the  note  was  transferred  to  a  bank  for  collection,  and  that  thereupon 
the  subscriber  had  repudiated  the  subscription  and  asked  to  have  the  contract  rescinded. 
The  court  hold  that  the  defence  will  not  avail  to  relieve  the  subscriber  from  his  contract; 
that  he  became  a  stockholder  under  a  certificate  entitling  him  to  the  shares  of  stock 
named  therein,  and  that  the  words  '*Not  assessable"  stamped  across  the  face  of  the 
certificate  did  not  import  more  at  most  than  that  he  would  not  be  liable  to  assessment 
after  he  had  paid  the  full  amount  of  the  subscription,  and  could  not  in  any  event  destroy 
the  contract.  It  was  said  in  this  connection  that  the  idea  that  the  capital  of  a  corpora- 
tion is  to  be  treated  like  a  football  to  be  thrown  into  the  market  for  purposes  of  specular 
tion,  that  its  value  may  be  elevated  or  depressed  to  advance  the  interests  of  its  managers, 
is  a  modern  and  wicked  invention  which  will  not  be  tolerated  by  the  courts.  Upon  the 
question  of  the  alleged  rescission  of  the  contract  in  consequence  of  the  violation  of  the 
agreement  as  to  the  note,  it  is  held  that  it  was  not  before  the  jury;  that  the  only  question 
of  f rand  submitted  was  that  in  reference  to  the  eighty  per  cent  of  unpaid  subscription, 
and  that  could  not  avail  by  reason  of  the  want  of  diligence  in  the  subscriber  in  not 
ascertaining  his  liability  respecting  it  under  the  regulations  of  the  company  until  it  was 
demanded.    Reported  in  extenso  in  Chicago  L.  N.,  Nov.  20,  1875. 

No.  15.  The  Tfational  Bank  of  Commerce  of  Boston,  plaintiff  in  error,  v.  The  Merchants' 
National  Bank  of  Memphis.  In  error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  re- 
versing the  judzment  of  the  said  circuit  court,  with  costs.  This  case  presents  the  ques- 
tion whether  a  bill  of  lading  of  merchandise  made  deliverable  to  order  when  attached  to 
a  time  draft  and  forwarded  with  Uie  draft  to  an  agent  for  collection  without  any  special 
instructions  may  be  surrendered  to  the  drawee  upon  his  acceptance  of  the  draift,  or 
whether  the  agent's  dutv  is  to  hold  the  bill  of  lading  after  the  acceptance  for  the  pay- 
ment of  the  draft,  and  the  court  hold  tiiat  the  agent  can  be  held  liable  to  the  owners  of 
the  draft  for  a  breach  of  duty  in  surrendering  the  bills  of  lading  on  acceptance  of  the 
draft  only  after  special  instructions  to  retain  the  bills  until  payment  of  the  acceptances. 
Reported  in  extenso  in  Chicago  L.  N.,  Nov.  20,  1875;  Le^.  Int,  Nov.  26,  1875. 

No.  29.  James  Brown  et  aL,  appellants,  v.  Enoch  Piper,  Appeal  from  the  Circuit 
Court  of  the  United  States  for  tne  District  of  Massachusetts.  Mr.  Justice  Swayne 
delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with 
costs,  and  remanding  the  cause  with  directions  to  dismiss  the  bill.  This  was  a  case 
involving  the  validity  of  letters  patent  granted  appellees  for  a  new  process  of  preserving  . 
fish.     l%e  patent  is  held  to  be  invalid  tor  want  of  novelty. 
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No.  30.  Enoch  Piper,  appellant,  t.  George  T.  Moon  et  at  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr.  Justice  Swsfoe 
delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court  m  this 
cause,  with  costs.  This  case  involved  the  same  question  as  No.  29  and  was  decided 
accordingly 

No.  12.  George  D.  Snow,  impleaded  with  P,  B.  Clark,  executor,  f^c,  plaintiff  in  emr, 
T.  George  W,  Chapman,  executor,  Mr.  Chief  Justice  Waite  announced  the  decision  of 
the  court,  granting  the  motion  to  revive  this  cause.     No  opinion  delivered. 

No.  609.  Board  of  Liqui/lation,  State  of  Lovmana,  et  aL,  appellantM,  t.  Henry  S, 
McComb,  Mr.  Chief  Justice  Waite  announced  the  order  of  the  court,  granting  the 
motion  to  advance  this  cause. 

No.  701.  H,  B,  Miller,  collector,  ^c,  et  a/.,  appellants,  y.  Morrii  K.  Jessup  etal.  No. 
702.  Isaac  Taylor,  collector,  jrc,  appellant,  v.  James  F,  Secor  et  aL  No.  703.  Herman 
Lieb  et  al.,  appellants,  v.  Henry  P,  Kidder  et  al,  Mr.  Chi^  Justice  Waite  announced  the 
order  of  the  court,  granting  the  motions  to  advance  these  causes. 

Monday,  November  15,  1875. 

No.  8.  David  Dows  et  al.,  plaintiffs  in  error,  v.  National  Exchange  Bank  of  Milwaukee. 
No.  17.  David  Dows  et  al,,  plaintiffs  in  error,  v.  Wisconsin  Marine  Sf  Fire  Inswrance 
Company.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  Mr.  Justice  Strong  delivered  the  opinions  of  the  courts  affirming  the 
judgments  of  the  said  circuit  court  in  these  causes,  with  costs  and  interest.  This  wss  a 
case  of  an  alleged  conversion  of  a  careo  of  wheat  consigned  to  the  defendant,  and  the 
verdict  of  the  jury  having  established  that  there  was  such  a  conversion  after  coming  into 
their  possession,  the  only  question  here  was  whether  the  ownership  of  the  plaintifis  had 
been  divested  before  the  conversion.  It  is  held  that  it  had  not,  and  that  the  bank  ii 
entitled  to  recover.     Reported  in  extenso  in  Chicago  L.  N.,  Nov.  27,  1875. 

No.  17.  Dows  et  al.  v.  Wisconsin  Marine  jr  Fire  Insurance  Company.  Error  to  the 
Southern  District  of  New  York.  This  case  is  held  to  differ  in  no  essential  respect  from 
from  No.  8,  above,  and  is  decided  by  the  opinion  in  that  case,  Mr.  Justice  Strong  deliv- 
ering the  opinion. 

No.  86.  The  Steamboat  Eliza  Hancock,  Sfc,  cmpeUant,  v.  Charles  S,  Langdon.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Georgia.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  decree  of  the 
said  circuit  court  in  this  cause,  with  costs.    No  opinion  delivered. 

No.  40.  Henry  Bruner  and  H.  S.  Moore,  appellants,  v.  Le  Roy  P.  WcUker  et  oL 
Appeal  from  the  District  Court  of  the  United  States  for  the  Northern  District  of 
Alabama.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the 
decree  of  the  said  district  court  in  this  cause,  with  costs.    No  opinion  delivered. 

No.  545.  B.  F.  Potts,  Governor,  jrc,  et  aL,  plaintiff s  in  error,  v.  William  Chumasero 
et  aL  No.  478.  Chy  Lung,  plaintiff  in  error,  v. «/.  H.  Freeman  et  aL  No.  646.  Henry  M. 
Rector,  appellant,  v.  The  United  States.  No.  692.  John  C.  Hale,  appellant,  v.  The  Dniled 
States.  No.  762.  William  H.  Gaines  jr  wife  et  al.,  appellants,  v.  The  United  States. 
Mr.  Chief  Justice  W^aite  announced  the  orders  of  court,  granting  the  motions  to  advance 
these  causes,  and  assigning  them  for  argument  on  the  11th  of  January  next. 

Monday,  November  29, 1875. 

No.  S3.  William  H.  Scudder,  plaintiff'  in  error,  v.  Union  National  Bank  of  Chicago. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois. 
Mr.  Justice  Hunt  delivered  the  opinion  of  the  court  affirming  the  judgment  below,  with 
costs  and  interest. 

The  case  was  this:  The  plaintiff  below,  the  Union  Bank,  sought  to  recover  from  the 
firm  of  Ames  &  Co.,  of  St.  Louis,  the  amount  of  a  bill  of  exchange,  of  which  the  fol- 
lowing is  a  copy :  -^ 

«<  $8,125.00.  <<  CmCAOO,  July  7, 1871. 

*'  Pay  to  the  order  of  Union  National  Bank  eight  thousand  one  hundred  and  twenty- 
five  dollars,  value  received,  and  charge  it  to  the  account  of         Leland  &  Habbach. 

*^  To  Messrs.  Henry  Ames  &  Co.,  St.  Louis,  Mo.** 

By  the  direction  of  Ames  &  Co.,  Leland  &  Harbach  had  bought  for  them,  and,  on  the 
7th  day  of  July,  1871,  shipped  to  them  at  St.  Louis  500  barrels  of  pork,  and  gave  their 
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dbeck  on  plaintiff  to  Hancock,  the  seller  of  the  same,  for  $8,000.  Leland  &  Harbacli 
then  drew  the  bill  in  question,  and  sent  the  same  by  their  clerk  to  the  plaintiff  to  be 
placed  to  their  credit.  The  bank  declined  to  receive  the  bill  unless  accompanied  by  the 
Dili  of  lading  or  other  security.  The  clerk  returned  and  reported  accordingly  to  Leland 
&  Harbach.  One  of  the  firm  then  directed  the  clerk  to  return  to  the  bank  and  say  that 
Mr.  Scudder,  one  of  the  firm  of  Ames  &  Co.  (the  drawees),  was  then  in  Chicago  and 
had  authorized  the  drawing  of  the  draft;  that  it  was  drawn  against  500  barrels  of  pork 
that  day  bought  by  Leland  &  Harbach  for  them,  and  duly  shipped  to  them.  The  clerk 
returned  to  the  bank  and  made  this  statement  to  its  vice-president,  who  thereupon,  on 
the  faith  of  the  statement  that  the  bill  was  authorized  br  the  defendants,  discounted  the 
same  and  the  proceeds  were  placed  to  the  credit  of  Leland  &  Harbach.  Out  of  the 
proceeds  the  check  given  to  Hancock  for  the  pork  was  paid  by  the  bank.  The  direction 
to  inform  the  bank  that  Mr.  Scudder  was  in  Uhicaso  and  haci  authorized  the  drawing  ot 
the  draft  was  made  in  the  presence  and  in  the  hearing  of  Scudder,  and  without  objection 
by  him.  Held^  that  upon  this  state  of  facts,  the  firm  of  Ames  &  Co.,  the  defendants, 
were  liable  to  the  bank  for  the  amount  of  the  bill. 

No.  41.  Jabez  A.  Sawyer  et  aL,  appellants^  v.  EduHxrd  Turpin  et  aL  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Massachusetts.  Mr.  Justice 
Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court  be- 
low, with  costs.  In  this  case  it  is  held  that  a  mortgage  not  prohibited  by  the  bankrupt 
act,  when  given  and  recorded  before  any  rights  of  the  assignee  have  accrued,  is 
valid. 

No.  37.  Annie  Knotts  et  oL^  in/ants,  jrc,  appellantSj  v.  Franklin  Steams,  executor ,  $*c. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Virginia. 
Mr.  Justice  Field  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  court 
belowy  with  costs.  In  this  case  it  is  held  that  a  posthumous  child  does  not  possess,  until 
bom,  any  estate  in  the  real  property  of  which  the  father  dies  seized  which  can  affect 
the  power  of  the  court  to  convert  the  property  into  a  personal  fund  if  the  interest  of  the 
children  then  in  being,  or  the  enjoyment  of  tne  dower  right  of  the  widow,  requires  such 
conversion ;  also,  that  the  purchase,  under  a  decree  of  sale,  has  no  concern  witii  the 
application  of  the  purchase  money ;  hence  he  was  not  affected  in  his  interests  by  the 
decree  in  this  case,  directing  the  proceeds  of  the  sale  to  be  invested  in  bonds  of  the 
Confederate  States  or  Virginia  securities.  The  sale  was  made  witliout  anv  reference  to 
the  Confederate  government ;  but  solely  to  raise  a  fund  which  would  yield  an  income 
for  the  support  of  the  widow  and  children,  and  was,  therefore,  a  lawful  proceeding. 
Affirmed. 

No.  57^.  The  United  States^  appellants,  v.  The  Union  Pacific  Railroad  Company,  Ap- 
peal from  the  Court  of  Claims.  Mr.  Justice  Davis  delivered  the  opinion  of  the  court, 
affirming  the  judgment  of  the  said  court  of  claims  in  this  cause.  This  case  involves  a 
constmction  of  the  acts  of  Congress  concerning  the  rights  of  appellants.  Keported  in 
extenso  in  Chicago  L.  N.,  Dec.  11,  1876* 

No.  88.  Francis  Dainese,  appellant,  v.  The  Board  of  Public  Works  of  the  District  of 
Columbia.  No.  39.  Same  v.  Same.  Appeals  from  the  Supreme  Court  of  the  District  of 
Columbia.  Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  reversing  the  decrees 
of  the  said  supreme  court,  with  costs,  and  remanding  the  causes  for  further  proceedings, 
including  leave  to  amend  pleadings,  as  may  be  in  accordance  with  equity  and  with 
the  opinion  of  this  court.  These  cases  are  remanded  on  technical  grounds  for  new 
trials. 

No.  22.  Charles  A.  NichoU,  assignee,  ffc,  appellant,  v.  A.  M.  Eaton,  appellee,    Ap- 

5eal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Rhode  Island.     Mr. 
ustice  Miller  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  court  be- 
low, with  costs. 

Tlie  case  involved,  chiefly,  the  questions  whether,  in  view  of  the  proposition  that  a 
will  which  expresses  a  purpose  to  vest  in  a  devisee  either  personal  property,  or  the  in- 
come of  personal  or  real  property,  and  secure  to  him  its  enjoyment  free  from  liability  for 
his  debts,  is  void,  on  grounds  of  public  policy,  as  being  in  fraud  of  the  rights  of  cred- 
itors, or,  as  expressed  by  Lord  Elaon  in  Brander  v.  Robinson,  18  Vesey,  438,  **if  prop- 
erty is  given  to  a  man  for  his  life,  the  donor  cannot  take  away  the  incidents  of  a  life 
estate."  A  provision  in  a  will  in  the  following  words  could  be  sustained :  **  Provided, 
also,  that  in  case  at  any  future  period  circumstances  should  exist,  which,  in  the  opinion 
of  my  said  trustees,  shall  justify  or  render  expedient  the  placing  at  the  disposal  of  my 
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said  children  respectlTely  any  portion  of  my  said  real  and  personal  estate,  then  it  shall 
be  lawful  for  mj  said  trustees,  in  their  discretion,  but  without  its  being  in  anr  maniwr 
obligatory  upon  them,  to  transfer  absolutely  to  my  said  children  respectively,  tor  his  or 
her  own  proper  use  and  benefit,  any  portion  not  exceeding  one  half  of  the  trust  fund 
from  whence  his  or  her  share  of  the  income  under  the  preceding  trusts  shall  arise ;  and 
immediately  upon  such  transfer  being  made,  the  trusts  nereinbef ore  declared  conc^nbg 
so  much  of  the  trust  fund  as  shall  be  so  transfeired  shall  absolutely  ceaae  and  determine ; 
and  in  case  after  the  cessa^on  of  said  income  as  to  my  said  sons  respectively,  o^erwiie 
than  by  death,  as  hereinbefore  provided  for,  it  shall  be  lawful  for  my  sud  trustees,  in 
their  discretion,  but  without  its  Ming  obligatory  upon  them,  to  pay  to  or  apply  for  de  use  of 
my  said  son^  respectively,  or  for  the  use  of  such  of  my  said  sons  and  his  wife  and  family, 
so  much  and  such  part  of  the  income  to  which  my  said  sons  respectively  woold  hsTS 
been  entitled  under  the  preceding  trusts  in  case  the  forfeiture  hereinbefore  provided  for 
had  not  happened."     The  provision  is  held  to  be  good. 

No.  86.  Mary  C.  Sanger,  plaintiff,  in  error,  v.  Clark  W.  UpUm,  assignee,  jrc.  No.  84. 
Benjamin  Carver,  plaintiff  in  error,  v.  Clark  W,  Upton,  asswnee,  i^e.  In  error  to  the  Cir- 
cuit Court  of  the  UnitedTStates  for  the  Northern  District  of  Illinois.  Mr.  Justice  Swayne 
delivered  the  opinion  of  the  court,  affirming  the  judgments  of  the  court  below  in  these 
causes,  with  costs  and  interest.  The  substance  of  the  opinion  of  these  cases  is  that,  in 
case  of  a  bankrupt  corporation,  the  district  court  has  power  to  order,  and  the  assignee 
of  the  corporation  power  under  such  order,  to  collect  the  balance  unpaid  upon  the  stock. 
Reported  in  extenso  in  Chicago  L.  N.,  December  11,  1875. 

No.  275.  Jay  Cooke  jr  Co.,  plaintiffs  m  error,  v.  The  United  States.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  court 
below,  and  remanding  the  cause  with  directions  to  enter  judgment  reversing  the  judg- 
ment of  the  district  court  in  this  cause,  and  to  direct  that  court  to  award  a  venire  faeiat 
de  novo.  Dissenting,  Clifford,  Field,  Bradlev,  JJ.,  Miller,  J.,  did  not  sit  on  the  argu- 
ment, and  took  no  part  in  the  decision  of  this  cause.  This  was  the  case  of  &e  United 
States  against  Cooke  &  Co.  for  the  recovery  of  the  price  paid  for  the  redemption  of 
eighteen  $1 ,000  seven-thirty  treasury  notes  claimed  to  oe  spurious.  The  decision  below 
was  that  even  though  the  firm  honestly  believed  the  notes  genuine,  and  in  good  faith 
passed  them  to  the  assistant  treasurer  of  the  United  States,  and  he,  under  the  like  be- 
lief, received  the  notes  and  paid  for  them,  still  the  government  was  entitled  to  recover  if 
the  notes  were  not  genuine  ;  that  even  if  received  as  genuine  by  the  assistant  treasurer, 
that  would  not  bind  the  government  if  the  notes  were  not  in  fact  genuine  ;  also,  that  the 
act  of  issuing  the  notes  was  a  physical  act,  and,  although  the  notes  were  printed  from  the 
genuine  plates  in  the  department  and  were  all  ready  to  issue,  yet  if  they  were  not  in  fact 
issued  they  were  not  witnin  the  statute,  and  the  government  must  recover.  The  decision 
here  reverses  the  judgment  and  remands  the  cause  to  the  circuit  court,  with  directioDS  to 
reverse  the  judgment  of  the  district  court  and  send  the  cause  back  for  a  new  triaL 

No.  32.  George  W,  Long  et  a/.,  plaintiffs  in  error,  v.  James  W.  Converse  et  aL,  receiver, 
jrc.  No.  31.  Henry  N.  Fartcell,  plaintiff  in  error,  v.  James  JV.  Converse  et  oi.,  receiver, 
ffc.  In  error  to  the  Supreme  Judicial  Court  of  the  State  of  Massachusetts.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  dismissing  the  writs  of  error  in  these 
causes  for  want  of  jurisdiction. 

No.  7.  Original.  Ex  parte  Ira  O,  French,  petitioner,  Mr.  Chief  Justice  Waite  an- 
nounced the  decision  of  the  court  denying  the  motion  for  mandamus  in  this  cause.  No 
opinion  delivered. 

No.  459.  Joel  C  Davis  et  al.,  plaintijffs  in  error,  v.  State  of  Indiana,  rel.  Board  of  Com- 
misnoners  Bartholomew  Co*  Mr.  Chief  Justice  Waite  announced  the  decision  of  the 
court,  denying  the  motion  to  dismiss  this  cause.    No  opinion  delivered. 

No.  513.  The  United  States,  plaintiffs  in  error,  v.  John  W.  Norton.  Mr.  Chief  Jus- 
tice Waite  announced  the  decision  of  the  court,  mntiug  the  motion  to  advance  this 
cause,  and  assigning  it  for  argument  on  the  15th  of  March,  1876.    No  opinion  delivered. 

Monday 9  December  €,  1875. 

No.  45.  Sarah  Ann  Jackson  (now  Dorsey),  appellant,  v.  Simon  Jackson.  Appeal  from 
the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Field  delivered  the  opinion 
of  the  court,  reversing  the  decree  of  the  said  supreme  court,  with  costs,  so  far  as  it 
awards  any  portion  of  the  property  in  controversy  to  the  husband,  and  directs  a  convey- 
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anoe  hy  the  wife  to  him,  and  remanding  the  cante  for  inrther  proceedings,  in  conformitj' 
with  the  opinion  of  this  court.  Dissenting,  Davis,  J.  In  this  case  the  contest  between 
the  parties  was  in  respect  of  certain  real  estate  held  in  the  wife's  dower,  and  which  she 
claimed  as  her  separate  estate ;  and  the  question  was  whether  it  was  hers  in  law  or  be- 
bnged  to  the  husband.  The  court  below  held  that  it  should  be  divided,  as  being  the 
proceeds  of  the  joint  earning  of  both.  It  is  here  held  that  notwithstanding  the  fact 
that  by  the  common  law  which  prevailed  in  the  district  at  the  date  of  the  marriage,  the 


property  which  came  by  the  wife  became  absolutely  the  property  of  the  husband,  still, 
by  his  assent,  the  wife  misht  legally  retain  it;  andthat  fifteen  years  of  ac^quiescence,  in 
this  case,  in  the  holding  m  the  land  by  the  wife  in  her  own  name,  and  in  her  making 
improvements  thereon  with  its  earnings,  ought  to  be  deemed  satisfactory  evidence  of  the 
husband's  original  authorization  of  the  investment. 

No.  48.  Gtutaoe  T.  Beauregard,  plaintiff  in  error,  v.  Charles  Case,  receiver,  ^c.  No. 
406.  Thomas  P,  May,  plaint^  in  error,  v.  Charles  Case,  receiver,  jrc.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Louisiana.  Mr.  Justice  Field 
delivered  the  opinion  of  the  court  affirming  the  judgment  of  the  court  below  in  these 
cauaes,  with  costs  and  interest.  This  was  uie  action  of  Case,  the  Receiver  of  the  First 
National  Bank  of  New  Orleans,  to  recover  of  the  plaintiff  in  error  and  one  Graham, 
operators  of  the  New  Orleans  k  Carrollton  Baiboad  Company,  upward  of  $287,000, 
alleged  to  have  been  overdrawn  from  the  bank  on  their  account  The  questions  were 
whether  there  was  a  copartnership  formed  between  Beauregard  and  the  other  defendants 
by  the  agreement  made  between  them  for  the  operation  of  the  road,  so  as  to  make  him 
jointly  liable  for  the  partnership  debts  before  their  advances  were  reimbursed;  whether 
if  a  copartnership  was  thus  created, 'and  Beauregard  became  from  its  commencement 
iointly  liable  with  the  other  defendants,  the  indebtedness  of  the  copartnership  to  the 
bank  was  compensated  and  ezdnsuished  by  the  indebtedness,  at  the  time,  of  tne  bank 
to  May,  and  wnether  the  verdict  uiould  have  been  against  the  defendants  iointly  for  the 
whole  sum  claimed,  instead  of  severally  against  each  for  one  third  of  the  amount  as 
found.  The  court  find,  that  there  was  an  ordinary  partnership  formed  under  the  law 
of  Louisiana,  by  which  Beauregard  was  bound,  and  that,  under  this  statute,  the  verdict 
against  each  for  his  third  of  the  debt,  which  still  existed,  was  correct. 

No  49.  John  Carey  et  al,,  appellants,  v.  Henry  T,  Brovm,  In  error  to  the  Circuit 
Court  of  the  United  States  for  tne  District  of  Louisiana.  Mr.  Justice  Swayne  delivered 
the  opinion  of  the  court,  affirming  the  judgment  of  the  court  below,  with  costs. 

In  this  case  it  is  held  that  where  the  suit  is  brousht  by  the  trustee  to  recover  the  trust 
property,  or  to  reduce  it  to  possession,  in  nowise  affecting  his  relation  with  his  cestui  que 
trttst,  it  is  unnecessary  to  make  the  latter  parties,  and  that  this  is  the  settled  rule  of 
equitpr  pleading  and  practice.  On  the  facts  of  the  case  it  is  said  that  the  doctrine  of 
condition  precedent,  contended  for  by  the  appellants,  can  have  no  application. 

No.  47.  The  Baltimore  if  Potomac  Railroad  Co,,  plaintiff  in  error,  y.  The  Trustees  oj 
the  Sixth  Presbyterian  Church.  In  error  to  the  Supreme  Court  of  the  District  of  Colum- 
bia. Mr.  Justice  Clifford  delivered  the  opinion  ot  the  court,  affirming  the  judgment  of 
the  said  supreme  court  in  this  cause,  with  costs  and  interest.  Mr.  Justice  BrfMdley  did 
not  sit  on  tne  argument  and  took  no  part  in  the  decision. 

In  this  case  the  court  affirmed  the  judgment  of  the  supreme  court  of  the  district  in 
favor  of  the  church,  it  appearing  that  the  plaintifftl  in  error  had  failed  to  make  the  affi- 
davits constituting  the  basis  of  the  theory  of  fact  involved  in  the  errors  assigned,  as 
affecting  the  merits  of  the  controversy,  a  part  of  the  reoord,  thus  leaving  the  errors 
assigned  without  legal  foundation,  as  held  by  the  court,  whether  the  inquisition  to  the 
affirmation  of  which  the  writ  of  error  is  taken  was  correct  or  not,  or  whether  the  proper 
evidence  was  allowed  to  go  before  it,  was  not,  therefore,  decided.  As  to  the  preliminary 
objections  that  the  warrant  for  the  summoning  of  the  jury  to  assess  the  damages  was  not 
authorized  by  law,  and  that  the  oath  required  by  law  was  not  administered,  the  decision 
is  also  in  favor  of  the  church.  The  objection  to  the  jurisdiction  of  the  court  below,  be- 
cause the  case  was  not  removed  into  that  court  by  appeal  from  the  special  term,  is  held 
to  be  without  merit,  and  the  course  pursued  is  said  to  be  fully  justified  by  the  act  of  Con- 
gress. 

No.  647.  Faxon  D,  Atherton  et  al,,  executors,  plaintiffs  in  error,  v.  John  Fowler  et,  al. 
No.  648.  Same  v.  Welcome  Fowler  et  al.  Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court,  denjring  the  motions  to  dismiss. 

In  these  causes  it  is  neld,  that  where  the  supreme  court  of  the  state  reversed  and 
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modified  the  judgment  of  an  inferior  court,  and  did  not  permit  further  proceedings  in  the 
inferior  court,  if  the  defendants  consented  to  the  modification,  and  toe  defendants  did 
consent,  the  judgment  was  final  and  a  writ  of  error,  based  upon  it  as  a  final  judgment, 
will  be  sustained. 

Na  231.  The  Heme  Insurance  Co.  of  New  Yorh^  plaintiff  in  errors  y.  Qeorge  Dam  et 
al.  In  error  to  the  Supreme  Court  of  the  State  of  Michigan.  Mr.  Chief  Justice  Waite 
announced  the  decision  of  the  court,  reversing  the  judgment  of  the  said  supreme  court, 
with  costs,  and  remanding  the  cause  with  directions  to  reverse  the  judgment  of  the  cir- 
cuit court  of  Manistie  County,  and  to  direct  that  court  to  permit  a  tranner  to  the  circnit 
court  of  the  United  States,  upon  the  showingunder  the  petition  filed  March  10, 18  7S,  on 
the  authority  of  Insurance  Co.  r.  Morse^  20  Wall,  445.     No  opinion  delivered. 

No.  68.    Lahan  S.  Major,  plaintiff  in  error,  v.  Clark  W.  Upton,  assignee^  jrc.    In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.     Mr.  Chief 
Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of  the  said  cir. 
euit  court  in  this  cause,  with  costs  and  interest,  on  the  auUiority  of  Sanger  v.  Upton,  de^ 
cided  at  the  present  term  and  not  yet  reported.    No  ojc^nion  delivered. 

No.  48.  2  he  Town  of  Concord,  plauUtff  in  error,  v.  The  Portsmouth  Savings  Bank,  Or- 
dered for  rear^ment. 

No.  488.  William  Roemer,  appellant,  v.  Edward  Simon  et  al,  Mr.  Chief  Justice  Waite 
announced  the  decision  of  the  cotirt,  denying  the  motion  to  remand  this  cause.  No  c^n- 
ion  delivered. 

This  was  a  motion  to  remit  the  cause  to  the  circuit  court  for  a  rehearing  and  is  denied, 
the  court  holding  that  it  is  clear  that,  after  an  appeal  in  equity  to  this  court,  it  cannot 
upon  motion  set  aside  a  decree  of  the  court  below  And  grant  a  rehearing  or  modify  the 
decree  appealed  from,  and  that  upon  a  hearing  of  the  cause. 
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ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany  N.  Y.,  Weed,  Pabsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Eeg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Cakfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soule,  Thomas  &  Wentwobth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Daily  Reg.  —  Daily  Register,  New  York,  808  Broadway,  N.  Y. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  1 76  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Chubch. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Fosteb,  Jr. 

Leg.  Gaz.  — Legal  Gazette,  Philadelphia,  Pa.,  King  &  Baibd. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Poweb  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  McDiviTT,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogabdus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Mubbat. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

AGENT.     See  Sbt-Ofv. 

ALIENAGE. 

**  Common  law  jubisdiction,''  as  used  in  the  acts  of  Congress  concerning  nsturaJ- 
iMtion,  does  not  mean  general  jurisdiction.      The  criminal  oourt  of  St  Louis  Co.,  Mot 
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is  a  court  of  "common  Uw  jurisdiction."    PecpU  ▼.  MeGowany  S.  C.  111.,  Cent.  L.  J., 
Not.  19, 1875  ;  Chicago  L.  N.,  Not.  27,  1875. 

BANKRUPTCY. 

1.  Appeal  to  buprrmb  court.  —  To  authorize  an  appeal  to  this  court  from  the 
judgment  or  decree  of  a  circuit  court,  reviewing  the  action  of  a  district  court,  under  its 
baz&ruptcy  jurisdiction,  the  case  must  be  one  in  which  an  appeal  may  be  taken  from  the 
district  to  the  circuit  court ;  that  is  to  say,  it  must  be  a  case  in  equity  arising  under  or 
authorized  by  the  bankruptcy  act.  The  only  remedy  prorided  for  the  correction  of 
errors,  in  bankruptcy  proceedings,  is  to  be  found  in  the  supervisory  jurisdiction  of  the 
circuit  courts,  under  the  provision  of  the  first  clause  of  the  second  section  of  the  bank- 
ruptcy act.  From  the  decision  of  the  circuit  court  in  the  exercise  of  such  Jurisdiction  no 
appeal  lies  to  this  court.  Sandusky  v.  First  NatL  Bank,  S.  C.  U.  S.,  W.  L.  R.,  Nov. 
23,  1875. 

2.  Proof  of  assignment.  —  Record.  —  A  copy  of  the  record  containing  the  assign- 
ment is  admissible  in  evidence  to  prove  the  assignment,  although  it  does  not  purport  to 
be  a  copy  of  the  whole  record.  The  proceedings  in  bankruptcy  are  not  deemed  to  con- 
stitute an  integral  record,  but  a  copy  of  each  proceeding  may  be  authenticated  as  a  sepa- 
rate record,  and  is  competent  presumptive  evidence  of  the  facts  therein  stated.  .Mich- 
ener  v.  Pay  son,  C.  C.  U.  S.  E.  D.  Pa.,  IS  N.  B.  R.  No.  2. 

3.  Action  by  assionee  to  recover  unpaid  subscription.  —  In  an  action  by  an 
assignee  to  collect  an  assessment  on  the  unpaid  subscription  of  a  stockholder,  evidence  of 
misrepresentations  made  at  the  time  of  the  subscription  to  the  stockholder  by  an  agent  of 
the  corporation  is  not  admissible.    Ih. 

4.  Judgment.  —  Record.  —  Fraud.  —  Where  the  record  shows  that  the  original 
demand  or  cause  of  action  sprung  from  fraud,  the  judgment  does  not  merge  the  fraud, 
and  is  not  released  by  a  discharge.  Where  the  record  shows  a  material  and  traversable 
allegation  of  fraud  as  its  sole  foundation,  the  judgment  need  not  on  its  face  show  that  the 
demand  originated  in  fraud.     Warner  v.  Cronkhitt^  C.  C  U.  S.  £.  D.  Wise.,  lb. 

5.  Composition.  —  Payment  in  notes.  —  A  resolution  of  composition  which  pro- 
vides for  payment  in  indorsed  notes  is  defective  and  will  not  be  ratified.  In  re  Langdon, 
D.  C.  U.  S.Mass.,  lb. 

6.  Fraudulent  disposition  of  goods.  —  Concealing  assets  from  assignee.  — 
It  is  not  necessary  that  the  goods  which  have  been  fraudulently  disposed  of  shall  have 
been  obtained  within  three  months  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy,  in  order  to  convict  a  party  of  a  fraudulent  disposition  thereof.  In  order  to 
obtain  a  conviction  for  concealing  assets  from  the  assi^ee,  it  is  not  necessary  to  prove  a 
demand  on  the  part  of  the  assignee.     U.  5.  v.  Smitkf  I>.  C.  U.  S.  No.  D.  N.  Y.,  lb. 

7.  Computation  or  number  of  creditors  and  value  of  claims.  —  The  debt 
due  to  a  preferred  creditor  is  not  to  be  computed  in  determining  whether  the  reauisite 
proportion  in  number  and  value  have  joined  in  an  involuntary  petition.  A  preferred 
creditor  cannot  prove  his  debt  until  he  has  voluntarily  or  by  compulsion  surrendered  his 
preference.  A  mere  repavment  to  the  debtor  cannot  take  the  place  of  a  surrender  to 
the  assignee.  Debts  for  a  less  sum  than  two  hundred  and  fifty  dollars  are  to  be  reckoned 
in  the  amount  that  is  necessary  to  join  in  an  involuntary  petition.  The  creditors  may 
obtain  one  fourth  in  number  of  the  creditors  whose  debts  exceed  two  hundred  and  fifty 
dollars,  or  one  fourth  of  all,  provided  one  third  in  amount  of  all  the  debts  are  represented 
in  the  petition.  It  is  not  necessary  that  the  larger  creditors  shall  be  requested  to  sign 
the  petition,  and  refuse.    In  re  Currier,  D.  C.  IT.  S.  Mass. ,  lb. 

8.  Practice  in  respect  of  composition.  —  Secured  and  unsecured  cred- 
itor. —  Partnership.  —  When  a  petition  for  composition  is  filed,  the  register  will  be 
directed  to  give  the  proper  notices  to  the  creditors.  A  resolution  of  composition  must  be 
confirmed  as  well  as  adopted  by  the  requisite  proportion.  After  the  adoption  of  a  reso- 
lution, a  reasonable  time  may  be  given  to  secure  such  additional  signatures  as  may  be 
necessary  to  confirm  it  Creditors  whose  debts  do  not  exceed  fifly  dollars  are  not  to  be 
reckoned  in  determinine  the  number,  but  are  to  be  reckoned  in  determining  the  valae. 
Secured  creditors  are  to  be  allowed  to  vote  as  to  the  excess  of  the  debt  above  the  value 
of  the  security,  in  the  same  manner  as  unsecured  creditors.  A  creditor  having  personal 
secority,  and  not  security  upon  the  estate  of  the  debtor,  is  allowed  to  vote  as  an  unse- 
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cored  creditor.  Where  a  partnership  dedres  a  composition,  the  crediton  may  make  the 
composition  by  a  general  Tote  and  general  confirmation,  or  if  one  of  any  class  of  credi- 
tors perceives  that  the  other  class  is  about  to  force  upon  him  an  unjust  composition,  he 
may  demand  a  separate  vote.    In  re  Spaden,  jrc,  D.  C.  U.  S.  Ind.,  lb. 

9.  Power  of  assionkb  of  cobpobation. —  The  assignee  of  a  bankmpt  corporation 
does  not  represent  creditors  so  as  to  be  able  to  prosecute  their  claims  against  a  trustee 
who  has  rendered  himself  indiTidually  liable  to  them  by  making  a  false  report.  A  tros- 
tee  of  a  bankruptf  corporation  who  has  made  himself  indiyidnaUy  liable  to  the  creditors 
cannot  be  excluaed  from  participating  in  the  dividends  ontil  the  other  creditors  are  paid 
in  fuIL    Bristol  v.  Sanford^  C.  Cf.  U.  S.  Conn. ,  lb. 

10.  Fraud.  —  Laches. —  Corporation.  —  Where  a  person  was  induced  by  the 
false  and  fraudulent  representations  of  the  directors  and  officers  of  a  corporation  to  take 
stock  in  the  corporation  two  years  before  its  bankruptcy;  for  which  he  gave  in  payment 
his  note  secured  by  deed  of  trust  on  real  estate,  and  duiinff  that  period  made  no  inquiry 
as  to  the  true  condition  of  the  corporation,  but  suffered  nis  note  to  be  held  oat  to  the 
public  as  an  asset  of  the  corporation  —  the  lapse  is  too  long  to  allow  the  fraud  to  be 
pleaded  against  the  creditors  of  the  corporation,  as  represented  by  the  assignee  in  bank- 
ruptcy, in  avoidance  of  the  obligation  expressed  in  uie  note.  Parrar  v.  WaHker^  C.  C. 
U.  S.  E.  D.  Mo.,  lb. 

11.  Special  partnership.  —  A  certificate  that  the  special  partner  has  contributed 
a  certain  sum  in  cash,  and  a  certain  amount  in  goods,  does  not  comply  with  the  statutes 
of  New  York,  relating  to  limited  partnerships,  and  the  parties  may  be  put  into  bank- 
ruptcy as  general  partners.    In  re  Merrill,  C.  C.  U.  S.  No.  D.  N.  Y.,  lb. 

12.  Petition  against  corporation  bt  single  creditor.  —  A  petition  to  have 
a  corporation  adjudged  a  bankrupt  maybe  maintained  under  §§  5, 122,  of  the  R.  S.  by  onjr 
creditor  of  such  corporation,  and  the  provision  of  §  12  of  d^e  Act  of  June  22,  1874,  in 
relation  to  the  numoer  and  amount  of  the  creditors  required  to  join  in  such  petition 
against  a  natural  person,  does  not  apply.  In  re  Or*  ffc.  Co.,  Chicago  L.  N.,  Uee.  4, 
1875. 

COMMON  CARRIER. 

Connecting  lines.  —  Delay  in  transportation.  —  Relief  gooi>s.  —  The 
plaintiff  in  the  court  below  shipped,  Nov.  10,  1871,  four  car-loads  of  apples  atYandalia, 
Mich.,  to  azents  in  Minneapous.  The  apples  were  transferred  by  tne  defendant  at 
Chicago  to  &e  next  carrier  Nov.  17,  and  arrived  at  Minneapolis  on  Nov.  22,  badly  in- 
jured Dy  frost,  having  been  frozen  after  leaving  Chicago  on  or  about  the  2l8t  of  Novem- 
ber. It  appeared  that  b^ore  the  fire  of  October,  1871,  the  usual  running  time  of  fi«i|bt 
trains  between  Yandalia  and  Chicago  was  twenty-four  hours ;  that  at  the  time  this  ship- 
ment was  made  the  average  running  time  was  ten  days,  in  conseouence  of  the  road  beinff 
blocked  with  relief  supplies  for  sufferers  by  the  Chicago  fire.  The  apples  were  carried 
in  seven  days.     Held  : 

1.  That  they  were  transported  within  a  reasonable  time  under  the  circumstances  of 
the  case.  2.  That  what  would  or  would  not  constitute  unreasonable  delay  cannot  be 
determined  by  a  comparison  between  the  actual  time  and  what  had  been  the  averaee 
running  time  between  two  given  points  under  usual  and  ordinary  circumstances.  The 
proper  question  would  be  what  was  the  average  running  time  tinder  the  extraordinary 
and  unusual  circumstances  exbting  at  the  time  of  the  alleged  delav  ?  And,  then,  to 
ascertain  whether  the  goods  in  question  had  been  unreasonably  delayed  beyond  sach 
time.  3.  That  the  company  was  justified  in  not  sendins  forward  goods  in  the  order 
received,  and  giving  relief  goods  the  preference;  that  the  law  is  not  so  unjust  and  harsh 
as  to  punish  a  common  earner  who  makes  such  a  discrimination  under  the  circumstances, 
but  rather  commends  and  approves  what  was  done.  4.  Even  if  there  was  unnecessary 
delay  between  Yandalia  and  Chicago,  the  defendant  would  not,  by  reason  thereof,  he 
liable  for  the  injury  which  the  apples  sustained  by  freezing  while  in  the  custody  of  the 
next  carrier.    M,  C.  R,  R,  Co,  v.  Burrows^  S.  C.  Mich.,  Chicago  L.  N.,  Nov.  27,  1875. 

CONTRACT.    See  Municipal  Corporation;   Telegraph  Coupant. 

CORPORATION.    See  Bankruptcy,  8,  9,  10;  Pleading  an©  Practice,  1; 

Ultra  Vires. 
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CRIMINAL  LAW. 

Keeping  oambliko-housb.  —  ^'Gamblikq"  defined. —  The  indictment  charged 
(hat  the  defendant  **kept,  used,  managed,  and  controlled  a  building,  erection,  and  place 
resorted  to  by  divers  persons  for  the  purpose  of  gambling  at  games  of  pin-pool,  cards, 
dice,  and  other  games,  for  money,  &c., ....  and  then  and  there  suffered  and  permitted 
pmons  to  play  at  games  of  pin-pool,  cards,  &c.,  for  money,  beer,  cigars,  and  other 
things."  The  evidence  showed  that  the  defendant  kept  a  house,  as  charged  in  the 
indictment,  where  divers  persons  resorted,  that  they  were  in  the  habit  of  playing  at  bil- 
liards and  pin-pool,  and  that  the  custom  and  understanding  with  the  players  was  that 
the  losing  party  was  to,  and  did,  pav  for  the  use  of  the  tables,  &c.,  the  prices  being 
twenty  cents  a  game  for  billiards,  and  five  cents  a  cue  for  pin-pool.  Held,  Uiat  this  was 
gambling  within  the  meaning  of  the  statutes,  and  that  defendant  was  rightlyconvicted 
of  keeping  a  house  resorted  to  for  that  purpose.  Sate  v.  Book,  S.  C.  Iowa,  West  Jur., 
Nov.  1875. 

ESTOPPEL. 

Where  a  uunioipai.  cobporation  takes  control  of  a  street,  it  is  estopped  to  deny 
that  such  street  was  necessary.  City  of  Henderson  v.  Sandefor,  Ct.  App.  Ky,,  Cent. 
L.  J.,  Nov.  26,  1875. 

HOMESTEAD. 

1.  Equitable  estate. — ^Where  a  person  resides  upon,  and  occupies  a  certain  piece 
of.  land,  he  may  acquire  a  homestead  interest  therein,  under  the  homestead  laws  of  Kan- 
sas, although  he  may  have  only  an  equitable  interest  in  the  land.  2'carrant  v.  Swain,  S. 
C.  Kans.,  Cent.  L.  J.,  Nov.  19,  1875. 

2.  Joint  tenancy.  —  Where  a  person  owns  an  undivided  half  of  a  certain  piece  of 
land,  and  resides  upon,  and  occupies  the  land  with  his  family,  he  may  acquire  a  home- 
stead interest  in  the  land  under  the  exemption  laws  of  Kansas,  so  far  as  such  interest 
does  not  conflict  with  the  rights  and  privileges  of  his  co-tenant.    lb. 

JUDGMENT.    See  Bankruptgt,  4. 

JURISDICTION.    See  Alienage. 

LACHES.    See  Bankbuptgt,  10. 

MASTER  AND  SERVANT. 

Injury  bt  Belt  or  fellow-seryant.  —  Engineer  and  fireman.  —  A  fireman 
employed  to  tend  an  engine  fire  was  called  upon  by  the  endneer  to  assist  in  throwing  on 
a  belt  which  worked  a  pump  used  to  fill  the  boiler.  The  fireman  being  injured  by  the 
belt,  brought  an  action  for  tne  injury  received,  against  the  corporation  which  employed 
both  the  engineer  and  himself,  ifeldf  that  if  the  fireman,  although  employed  only  for  a 
fireman,  was  placed  under  the  orders  of  the  engineer,  and  was  by  him  suddenly  called 
upon  to  assist  in  throwing  on  a  belt,  out  of  his  own  sphere,  but  within  the  sphere  of  duty 
of  the  engineer,  and  was  thus  subjected  to  a  risk  with  which  he  was  not  acquainted,  or 
to  a  peculiar  and  greater  risk  at  that  time  and  of  which  he  was  not  informed  or  cautioned, 
the  defendants  would  be  liable.  Hetd,  further,  that  if  the  fireman  was-  placed  under  the 
engineer  as  his  superior,  and  this  superior  had  a  right  to  give  orders  in  his  department, 
the  case  did  not  come  within  the  principle  regulating  liabihty  in  cases  of  fellow-servants, 
and  that  the  engineer  must  be  loosed  upon  as  representing  the  employer.  Held^  further, 
that  unless  the  plaintiff  fireman  had  been  instructed  not  to  obe^  the  engineer  except  in 
the  line  of  the  fireman's  employment,  the  engineer  was  authorized  to  call  upon  him  for 
assistance  in  any  matter  within  the  engineer's  department,  and  the  defendant  would  be 
liable,  even  if  there  was  aYiother  person  who  might  more  properly  be  called  upon.  Held, 
farther,  that  if  the  plaintiff  fireman  was  instructed  not  to  obey  the  engineer  out  of  the 
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]ine  of  his  employment,  and  he  chose  notwithstanding  to  obey,  he  could  not  bold  the 
defendants  liable.  Heldy  further,  that  if  the  throwing  on  and  off  of  the  belts  was  not  in 
the  engineer's  department,  but  was  confined  by  the  corporation  to  a  belt  fixer,  the 
defendants  would  not  be  liable.  Jt/ann  ▼.  Oriental  Print  Work$,  S.  C.  R.  I^  Leg.  Gaz., 
Nov.  26,  1875. 

MORTGAGE. 

1.  Railroad  mortgage.  —  Prioritibb.  —  Material-man. —  A  mortgage  ex- 
ecuted by  a  railway  company  to  a  trustee,  embracing  all  the  property  then  owned  or 
thereafter  to  be  acquired  by  the  mortgagor,  for  the  purpose  of  securing  bonds  agreed  to 
be  issued  to  a  contractor  in  part  payment  for  the  building  and  equipping  €^  the  com- 
pany's  road,  takes  precedence,  in  Iowa,  of  the  lien  of  a  materitd-man  for  ties  furnished 
and  used  in  the  building  of  such  road,  after  the  recording  of  the  mortgage,  although  such 
ties  were  furniHhed  before  the  issuing  of  the  bonds  whidi  the  mortgage  was  intended  to 
secure,  but  not  until  the  contractor  had  incurred  expense  in  carrying  out  his  contract 
Nelson  v.  J,  E.  W.  R.  W.  Co.,  S.  C.  Iowa,  Cent.  L.  J.,  Nov.  12,  1876. 

2.  S.  C.  —  Purchasers  of  railway  bonds  payable  to  bearer,  and  secured 
BY  A  mortgage  which  purports  to  be  of  even  date  with  the  bonds,  are  not  bound  to 
inquire  whether  the  bonds  were  in  fact  executed  contemporaneously  with  the  mortgage, 
or  whethur,  before  the  signing  or  negotiating  of  the  bonds,  the  liens  of  material-men  may 
not  have  attached.  The  material-man  in  such  a  case  is  affected  with  notice  of  the  mort- 
gage, by  the  fact  of  its  being  recorded,  and  stands  in  no  better  position  than  a  second 
mortgagee,  where  the  bonds  secured  by  the  first  mortgage  had  not  been  negotiated  until 
the  second  mortgage  was  executed.  He  should  protect  himself  by  refusing  to  sell  his 
materials  without  payment  or  security,     lb. 

MUNICIPAL  CORPORATION. 

Subscription.  —  Contract.  —  Railroad  company.  —  An  act  of  assembly  aa- 
fliorized  the  county  of  AlWhan v  to  subscribe  to  the  stock  of  a  railroad  company,  paying 
therefor  in  interest- bearing  bonds  which  the  company  was  required  to  receive  in  cash  at 
par.  This  they  did,  contracting  to  pay  an  annual  interest  thereon  of  six  per  cent  for  a 
period  of  thirty-two  years.  The  company  was  incorporated  under  the  General  Railroad 
Act  of  1849,  the  9th  section  of  which  provides  that  dividends  shall  in  no  case  exceed  the 
net  profits  actually  acquired  by  the  company,  so  that  the  stock  shall  never  be  impaired 
thereby.  It  appeared  that  the  interest  had  been  paid  bv  the  company  for  a  nnmoer  of 
years  out  of  the  capital  of  the  company,  and  that  further  pavments  thereof  would  be 
drawn  from  the  same  source.  Held:  1.  That  the  company  had  no  power  to  contract  to 
pay  the  interest  at  all.  2.  That  the  interest  having  to  be  drawn  fom  the  capital  stock, 
disclosed  a  contract  prohibited  by  the  statute,  and  uerefore  could  not  be  enforced.  3. 
In  contracting  with  tne  county  for  a  bonus  upon  its  subscription,  the  directors  were  act- 
ing without  authority  and  the  company  would  not  be  bound  thereby.  P.  (f'S,  R.  H  Co. 
V.  Alleghany  Co,^  S.  C.  Pa.,  Leg.  Gaz.,  Nov.  19,  1875;  Leg.  Int.,  Nov.  19, 1875. 

See  Estoppel;  Negligencb,  1,  2. 

NEGLIGENCE. 

1.  Municipal  corporation.  —  Street.  —  Where  a  street  is  in  an  unsettled  aod 
unfrequented  part  of  the  city,  and  has  never  been  improved  or  used  as  a  street,  it  is 
error  to  instruct  the  jury  that  if  the  point  where  the  accident  complained  of  occarred 
was  in  a  place  designated  and  set  apart  as  one  of  the  public  streets  of  the  city,  it  was  the 
duty  of  tlie  city  to  keep  the  street  in  a  condition  for  travel.  City  of  Henderson  v.  San- 
defer,  Ct.  App.  Ey.,  Cent.  L.  J.,  Nov.  26,  1875. 

2.  Ibid.  —  A  statute  of  the  state,  enabling  a  city  to  introduce  pure  water,  empowered 
the  city  to  elect  water  commissioners  for  a  fixed  term,  and  for  such  subsequent  terms  as 
the  city  might  determine,  to  prescribe  the  duties  and  compensation  of  the  commissioners, 
and  to  regulate  the  mode  and  causes  of  their  removal  from  office.  The  city  owned  the 
water-works,  received  rents  for  water,  and  controlled  the  use  and  distribution  of  the 
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water.  In  an  action  aeainst  the  city  for  damages  resulting  from  an  unsafe  highway,  the 
damage  being  caused  by  a  stream  of  water  thrown  from  a  city  hydrant  across  the  high- 
way by  the  employees  of  the  water  commissioners :  Held^  that  the  water  commissioners 
aod  their  employees  were  the  servants  of  the  city,  and  that  the  city  was  responsible  for 
their  acts.    Aldrich  v.  Tripp,  S.  C.  R.  I.,  Leg.  Gaz.,  Nov.  12,  1875. 

3.  Railway  company.  —  Collision  between  two  trains  or  different  cou- 
PA17IE8.  —  NBOLiosNCE  ON  PART  OF  BOTH  COMPANIES.  —  The  plaintiff,  a  travelling 
iii8i>ector  of  the  carriage  department  of  the  London  &  North  Western  Railwav  'Com- 
pany, was  travelling  with  a  tree  pass  of  that  company  in  a  train  of  theirs  upon  a  journey 
on  the  defendants' line  of  railway,  over  which  tne  London  &  North  Western  Company 
had  running  powers,  and  whilst  so  travelling  the  train  in  which  the  plaintiff  was  came 
into  coUision  with  a  number  of  coal  trucks  of  the  defendants,  which  were  being  shunted 
on  their  line  by  their  servants,  and  the  plaintiff  received  bodily  injuries.  It  was  in  evi- 
dence that  either  in  consequence  of  the  nazy  state  of  the  weather  and  the  slippery  state 
of  the  rails  the  driver  of  the  plaintiff's  train  was  unable  to  stop  the  train  when  he  came 
in 'sight  of  the  distance  signal,  which  had  been  put  at  **  danger  "  by  the  defendants'  ser- 
rants,  or  that  he  disregiurded  it.  *  The  jury,  in  an  action  by  the  plaintiff  against  the 
defendants,  found  tKat  the  accident  was  due  to  the  joint  negligence  of  the  defendants,  in 
shunting  the  trucks  when  a  passenger  train  was  due,  and  of  the  London  &  North- 
western Railway  Companv,  in  their  driver  running  past  the  danger  signal ;  and  it  was 
Heidy  by  Bramwell  and  rollock,  BB.,  approving  of  and  acting  on  the  decision  in  Thoro- 
good  T.  Bryony  8  C.  B.  115 ;  18  L.  J.  336,  0.  B.,  that  the  contributory  nedigence  of  the 
driver  of  the  Jjondon  8c  North  Western  Railway  Company's  train,  with  whom  the 
plaintiff  must,  for  the  purpose  of  the  action,  be  identified,  disentitled  the  plaintiff  to 
maintain  an  action  for  damans  against  the  defendants  for  their  negligence.  Armstrong 
T.  L.  i  J.  R,  W.  Co.  (Englirii),  Albany  L.  J.,  Nov.  27,  1875. 

PARTNERSHIP.    See  Bankruptcy.     11. 

PLEADING  AND  PRACTICE. 

1.  Corporation. — Answer  bt. —  Seal.  —  An  answer  by  a  corporation,  where 
oath  is  waived,  is  not  defective  by  reason  of  a  failure  to  attach  the  corporate  seal. 
Lcdeson  v.  P.  A,  fr  D.  R.  R.  Co.,  8.  C.  III.,  Cent.  L.  J.,  Nov.  12,  1875. 

2.  In  AN  ACTION  against  a  railroad  company  for  unjust  discrimination, 
ander  a  statute  to  prevent  such  discrimination,  it  is  necessary  to  aver  the  existence  of  a 
schedule  and  a  demand  and  receipt  of  compensation  in  excess  thereof.  If  the  discrimin  v 
tion  be  against  freights  it  must  be  alleged  that  the  freights  were  of  the  same  class  as 
those  for  which  a  less  rate  was  charged.     C.  B.  ff  Q.  R.  R,  Co,  v.  7'he  PeopU,  S.  C. 

lU.,  lb. 

See  Bankruptcy. 

RAILROAD.    See   Common  Carrier;    Mortgage;  Municipal   Corporation; 

Negligence,  8;  Pleading  and  Practice,  2. 

SET-OFF. 

In  an  action  by  an  agent  for  commissions,  the  defendant  may  set  off  the  losses 
snatained  by  the  agent's  misfeasance.  Poumall  v.  Boir,  S.  C.  Pa.,  Leg.  Int.,  Nov.  5, 1875. 

TELEGRAPH  COMPANY. 

Contract  to  furnish  market  reports. —  Duty  and  liability  of  com- 
pany.—  Damages.  —  Where  a  telegraph  company  is  charged  with  sending  a  market 
report  incorrectly,  it  will  be  presumed,  in  the  absence  of  any  evidence  upon  the  subject, 
that  the  reports  were  correctly  received  by  the  company.  If  the  company  undertakes, 
without  restriction  upon  its  liability,  to  transmit  such  reports,  the  burden  rests  upon  it  to 
show  that  a  mistake  in  the  transmission  occurred  for  reasons  which  would  relieve  it  of 
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liability.    If  it  contracts  to  Mnd  market  reports  to.  be  obtained  by  its  agents,  it  under- 
takes to  procure  and  send  correct  reports. 

Where  a  telegraph  company,  under  a  contract  to  furnish  market  reports,  advised  pLun- 
tiff  that  wheat  was  worth  $1,214,  whereupon  plaintiff  advised  the  purchase  of  5,000 
bushels,  and  his  agents  paid  therefor  $1.60,  which  was  the  actual  price,  the  court  allowed 
damages  at  the  rate  of  28}  cents  per  bushel :  HM,  that  the  sum  was  not  beyond  the 
amount  plaintiff  was  entitled  to  recover. 

A  tel^^ph  comnany  contracting  to  furnish  Chicago  market  reports  to  a  wheat  buyer 
in  Iowa,  is  liable  tor  damages  resulting  from  the  purchase  of  wneat  by  the  dealer,  in 
Chicago,  without  notice  that  it  was  his  intention  to  make  such  pnrchase.    TVimer  v. 
Hawkeye  Td.  Co.t  8.  C.  Iowa,  West  Jur.,  Nov.  1876. 

ULTRA  VIRES. 

Bamkino.  —  Attachment.  —  Contract.  —  Plaintiff  caused  an  attachment  to  be 
levied  upon  the  cattle  of  a  debtor,  and  subsequently  aneed  to  permit  him  to  drive  them 
to  the  Indian  Territory,  the  plaintiff  assuming  the  risk  of  any  other  creditor  attaching 
the  cattle,  before  they  should  arrive  at  their  destination,  not  later  than  November  27 ;  in 
consideration  of  which  the  debtor  executed,  with  others,  a  note,  which,  together  with  a 
sum  of  money,  he  deposited  with  the  defendant  bank,  subject  to  the  condition  that  if  the 
cattle  should  be  attached  before  they  reached  the  Indian  country,  by  other  creditors  of 
the  debtor,  and  before  November  27,  then  the  note  and  money  were  to  be  handed  back 
to  Johnson,  one  of  the  makers.  If,  however,  the  cattle  were  not  so  attached,  then  the 
note  and  money  were  to  be  delivered  to  the  plaintiff.  A  sham  attachment  was  sued  oat 
and  levied  on  the  cattle  while  en  route  for  the  Indian  country ;  and  thereupon  the  cashier 
of  the  defendant  bank  was  induced  to  deliver  the  note  and  money  to  Johnson.  Edd, 
that  the  cashier  acted  in  a  position  analogous  to  that  of  a  stake-holder;  that  in  so  dmng 
he  was  not  acting  within  the  scope  of  his  implied  authority ;  that  the  bank  could  not 
legally  undertake  such  a  transaction;  it  was  ultra  tfiresj  and  therefore  the  bank  was  not 
bound.    First  Nat.  Bank  v.  Citizens'  Bank,  C.  C.  U.  S.  Kans.,  Cent  L.  J.  Nov.  19, 1875. 

WARRANTY. 

In  the  absence  of  ant  fraud  or  deceit  in  the  sale  or  warranty  of  a 
HORSE,  or  of  an  agreement  to  return,  the  purchaser  has  no  right  to  rescind  the  contract 
return  the  animal,  and  demand  the  price,  without  the  defendant's  consent.  In  such  cane, 
his  only  remedy  after  the  contract  is  executed  is  by  action  on  the  warranty,  —  the  meas- 
ure of  damages  being  the  difference  between  the  actual  value  of  the  animal  and  the 
sound  value,  with  interest  from  the  date  of  sale.  Freyman  v.  Knechtf  S.  C.  Pa.,  Leg.  Gac., 
Nov.  12,  1876. 

WILL. 

^  1.  Construction.  —  Trusts.  —  Where  a  testator  directed  in  his  will  his  esUte  to  he 
divided  immediately  after  his  death  into  four  eaual  parts,  —  one  part  to  be  allotted  to  his 
son;  one  part  to  the  children  of  his  son  ;  and  in  regard  to  the  other  parts,  one  each  to 
his  two  daughters  respectively;  the  latter  shares  to  be  held  by  his  trustees  for  the  sepa- 
rate use  of  such  daughters  free  from  their  husbands,  and  if  either  of  said  daughters  dies 
without  issue,  their  said  fourth  parts  are  also  devised  to  the  said  children  of  his  son, 
share  and  share  alike,  and  where  the  trustees  had  power  to  sell,  subject  to  the  aforesaid 
trusts:  It  was  heldy  that  after  the  death  of  the  son  and  of  both  daughters  without  issue, 
the  estate  never  having  been  divided,  the  trusts  became  eztinguiuied,  and  the  estate 
vested  in  the  children  of  the  son,  and  that  consequently  the  surviving  trustee  had  no 
power  to  sell  and  convey  any  part  of  the  real  estate.  Bradley  v.  Ywing,  S.  C.  D.  C,  W. 
L.  R.,  Nov.  16,  1876. 

2.  If  two  clauses  in  a  will  are  irreconcilable,  the  latter  is  to  be  adopted 
as  the  latest  expression  of  the  testator's  mind,  but  this  is  not  to  be  done  if  it  be  possible 
to  nve  effect  to  both  consistently  with  the  main  design  of  the  testator.  Smvetyn't  ^'* 
V.  Stwer,  S.  C.  Pa.,  Leg.  Int.,  Nov.  26,  1876. 
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1NVX8TMBNT    OF    TBU8T    FUNDS    IN  COKFBDBBATE    BONDS.  —  Hom   ▼.  Lockkort  diS' 

Hnguisked. 
KNOTTS  V.  STEARNS. 

Field,  J.  ....  The  decree,  after  ordering  a  sale  of  the  property,  also  provided 
for  the  investment  of  the  proceeds  in  bonds  or  stocks  of  the  Confederate  States,  or  of  any 
state  belonging  to  the  Confederacy,  or  of  the  city  of  Richmond.  The  proceeds  were  in- 
vested in  l^nds  of  the  Confederacy,  and  the  investment  was  approved  oy  the  court.  It 
is  now  contended  that  the  decree  of  sale  was  invalid  because  of  the  direction  for  the  in* 
vestment  of  the  proceeds,  and  the  subsequent  approval  of  the  investment  made,  the 
counsel  of  the  appellants  insisting  that  aid  was  thus  directly  given  to  the  rebellion 

The  case  of  Horn  v.  Lodchart^  17  Wallace,  570,  which  is  invoked  by  the  appellants, 
lends  no  support  to  their  pretensions.  That  was  the  case  of  an  executor  in  Alabama 
seeking  to  escape  an  accounting  and  payment  to  legatees  of  proceeds  of  property  of  the 
estate  m  his  hands  sold  previous  to  the  war,  and  retained  by  nim  for  vears  after  he  had 
been  called  to  a  final  account  by  the  probate  court  of  the  state,  by  alWing  a  voluntary 
investment  of  the  proceeds  in  bonds  of  the  Confederate  government.  Those  bonds  were 
issued  for  the  express  purpose  of  raising  funds  to  carry  on  the  war  then  waged  against 
the  United  States.  Tne  investment  was,  therefore,  held  to  be  illegal,  because  it  consti- 
tuted a  direct  contribution  to  the  resources  of  the  Confederate  government,  thus  giving 
aid  and  comfort  to  the  enemies  of  the  United  States ;  and  the  character  of  the  tra&sac- 
tion  in  this  respect  was  not  deemed  to  have  been  changed  by  the  fact  that  the  investment 
was  authorized  by  the  existing  legislation  of  the  state,  and  was  approved  by  the  subse- 
quent decree  of  its  probate  court  A  voluntary  proceeding  in  aid  of  a  treasonable  organ- 
ization could  not  be  thus  freed  from  its  original  unlawfulness. 

There  is  no  analogy  between  that  case  and  the  one  at  bar.  Here  no  action  is  sought 
to  be  upheld  which  was  taken  in  aid  of  the  insurrectionary  government.  The  sale  in 
question  was  not  made  with  any  reference  to  that  government,  but  solely  to  raise  a  fund 
which  would  yield  an  income  for  the  support  of  the  widow  and  children,  and  was,  there- 
fore, a  lawful  proceeding. 

The  widow  and  the  guardian  were  not  compelled  to  take  the  bonds  of  the  Confederate 
fforemment ;  they  were  allowed  the  option  of  investing  in  such  bonds,  or  bonds  of  any  of 
3ie  states  of  the  Confederacy,  or  bonds  of  the  city  of  Richmond.  Having  deliberately 
selected  the  securities  of  the  insurrectionary  government  in  which  to  place  their  money, 
it  would  be  a  stranze  thing  if  complaints  could  now  be  heard  from  them  against  the  title 
of  the  purchaser  of  the  property,  who  had  nothing  to  do  with  the  disposition  of  the 
money,  on  the  ground  that  the  court  did  not  preserve  them  firom  the  folly  of  that  invest- 
ment. 

We  perceive  no  error  in  the  decree  of  the  court  below,  and  it  is  accordingly  affirmed. 


NOTES  OF  NEW  BOOKS. 


CaBBS  ABOUBD  and  DBTBRMINBD  IN  THB  CIRCUIT  CoURTS  OF  THB  U.  S.  FOR 

THK  Fifth  Judicial  Circuit.    Reported  by  William  B.  Woods,  the  Circuit  Judge. 
Chicago :  Callaghan  &  Co. 

With,  the  growth  of  litigation  in  the  federal  courts  have  come  new  series  of  United 
States  Courts  reports.  We  venture  nothing  in  expressing  the  conviction  that  they  have 
generally  been  timely  and  useful  additions  to  our  legal  literature,  particularly  where,  as 
m  the  present  instance,  they  have  tended  to  define  and  harmonize  the  practice  of  an 
entire  circuit. 
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The  volume  before  us  merits  special  notice  as  contuning  numerous  opinions  hsmz 
relation  to  the  great  questions  that  were  incidental  to  the  rebellion  and  an  exceptioiuu 
number  of  decisions  upon  federal  practice.  These  are,  probably,  its  most  pronoanced 
features,  although  it  is  in  no  sense  wanting  in  interest  in  other  respects.  Its  merit  ii 
enhanced  hy  the  fact  that  the  cases  are  to  be  regarded  as  really  "  selected,"  and  as 
marked  precedents  coverinff  a  very  wide  range.  As  a  whole,  we  know  of  no  more 
comprehensive  volume  of  federal  reports. 

Tne  opinions  are  chiefly  by  Judges  Bradley  and  Woods.  In  nearly  every  instance  the 
facts  are  stated  by  the  court  without  any  explanation  of  the  points  of  counsel  —  a  ci> 
cumstance  which  we  are  inclined  to  regret,  especially  in  view  of  the  masterly  abilitjof 
the  bars  of  several  of  the  dbtricts  in  the  Fifth  Circuit,  whose  representatives  appear  onljr 
by  name. 

The  series  is  happily  inaugurated  by  the  Circuit  Judge,  and  will  be  gratefully  accepted 
by  the  profession  in  ms  circuit  as  another  evidence  of  his  industry  and  ability  in  the 
performance  of  the  grave  and  delicate  duties  that  have  devolved  upon  him. 

The  Law  of  Homestead  and  Exemptions.  San  Francisco:  Sumner  Whitney 
&  Co.  A  convenient  and  conscientious  work,  prepared  with  much  judgment  and  satis- 
factorily exhaustive. 

Cases  on  Warranty.  Cleveland :  Ingham,  Clarke  &  Co.  This  collection  em- 
braces the  English  and  American  cases,  the  most  important  in  exteiuo.  It  is  not  with- 
out some  meri^  The  mechanical  features  of  the  work  are  bad  enough  to  caU  for  re- 
mark. 

Austin's  Jurisprudence  is  offered  by  Messrs.  Cockroft  &  Co.  of  Chicago.  The 
same  firm  have  Forsyth's  History  of  Juried  by  Jury. 

Judge  Coolet's  work  on  Taxation  is  ready  for  delivery.  Callaghan  &  Co*, 
Chicago,  publishers. 

Little,  Brown,  &  Company  have  published  a  treatise  on  the  Law  of  Taiatim, 
by  Francis  Hilliard ;  also  Vol.  II.  of  nishop^s  CommefUaries  on  the  Law  of  Married 
Women* 
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NOTES   OF   OPINIONS,   DECISIONS,   AND  ORDERS 

OF   THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1875. 

Monday,  December  16,  1875. 

No.  52.  R,  K,  SewaUf  administrator^  jrc,  appeUanty  ▼.  /.  W,  Jones  et  al.  Appeal  from 
the  Cirvait  Court  of  the  United  States  for  the  District  o£  Maine.  Mr.  Justice  Hant  de- 
liTered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs, 
and  remandinv  the  cause,  with  directions  to  enter  a  decree  in  favor  of  the  defendant. 
Dissenting,  li1&.  Justice  Clifford.  This  was  an  action  to  recover  for  the  infringement  of 
a  patent  for  preserving  com,  originally  granted  to  one  Isaac  Winslow,  of  which  Jones  is 
the  assignee.  It  is  here  held  that  the  Winslow  patent  had  been  anticipated  in  its  sub- 
stantial merits  by  a  patent  to  one  Durand,  granted  in  1810,  and  that  it  is  therefore  void 
for  want  of  novelty.  It  having  been  alleged  that  Winslow  was  not  the  original  discoverer 
of  the  process  claimed  by  him,  but  that  he  learned  it  in  France,  the  court  say  on  this 
bead  that  it  is  a  settled  principle  of  patent  law  that,  to  entitle  a  plaintiff  to  recover  for 
violation  of  a  patent,  he  must  be  the  original  inventor,  not  only  as  regards  the  United 
States,  but  as  to  other  parts  of  the  world.  Even  if  the  plaintiD  did  not  know  that  the 
discovery  had  been  before  made,  still  he  cannot  recover,  if  it  has  been  in  use,  as  described 
in  pablic  prints.     Reversed. 

No.  8  (original).  The  State  of  Florida,  complainant,  v.  E.  C  Anderson  et  al.  Mr.  Jus- 
tice Bradley  delivered  the  opinion  of  the  court,  ordering  decree  and  perpetual  injunction 
a^nst  the  defendants.  This  is  a  suit  by  the  state  to  enforce  its  lien  upon  the  Jackson- 
ville, Pensacola,  &  Mobile  Railroad,  under  a  mortgaee  made  in  1870,  in  exchange  for 
state  bonds  issued  in  aid  of  the  road.  By  this  exchange  the  state  took  $3,000,000  of 
the  first  mortgage  bonds  of  the  road,  and  $1,000,000  of  the  bonds  of  the  Florida  Central 
Railroad  Company,  in  consideration  of  its  issue  to  the  company  of  $4,000,000  of  bonds  to 
hasten  the  completion  of  certain  roads  which  had  beea  consolidated  in  pursuance  of  the 
act  incorporating  it  and  authorizing  the  aid.  The  interest  on  these  oonds  not  being 
paid,  and  a  balance  remaining  due  on  a  trustee's  sale  made  in  the  interest  of  the  state  to 
the  companies  of  certain  of  the  roads  consolidated,  this  suit  was  brought,  and  the  decision 
is  that  tne  defendants  ought  to  be  enjoined  from  selling,  taking  possession  of,  or  interfei^ 
ing  with  the  line  of  railroad  extending  from  Lake  City  to  the  Chattahoochee  River,  and 
from  Tallahassee  to  St.  Marks,  so  as  to  impede  or  obstruct  the  state  in  taking  possession 
and  procuring  it  to  be  condemned  and  sold  in  payment  of  the  purchase  money  and  inter- 
est claimed.  The  receiver  of  the  property  heretofore  appointed  is  continued  until  the 
property  can  be  delivered  up  to  the  proper  authority. 

No,  42.  J.  Sherman  Halt  et  al.,  plaintiffs  in  error,  y.  R,  A.  Lannina  et  al.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  Nordiern  District  of  Illinois.  Mr.  Justice 
Bradley  delivered  the  opinion  of  the  court,  revernng  the  judgment  of  the  said  circuit 
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court,  with  costs,  and  remanding  the  cause,  with  directions  to  award  a  ventre  facias  de 
novo.  Dissenting,  Mr.  Chief  Justice  Waite,  Mr.  Justice  Strone,  and  Mr.  Justice  Hunt 
This  was  an  action  of  debt  brought  on  a  judgment  rendered  in  New  York  against  die 
plaintiffs  in  error  as  partners.  Cybrand  questidbed  the  judgment,  alleging  that  he  hid 
not  been  served  witn  process,  and  did  not  appear,  and  that  he  was  not  a  partner  with 
Hall  at  the  date  of  the  judgment,  and  had  not  been  for  more  than  six  months  before. 
The  decision  below  was  that  the  judgment  was  conclusive  against  Ly brand,  notwidistand- 
ing  his  plea  and  his  non-residence  in  New  York.  It  is  here  held  that  after  the  dissola- 
tion  of  a  copartnership,  one  of  the  partners,  in  a  suit  brought  against  the  firm,  has  no  au- 
thority to  enter  an  appearance  for  other  partners  living  out  of  the  state,  and  who  hare 
not  been  served  with  process,  and  that  a  judgment  against  all  partners  founded  on  such 
an  appearance  may  be  questioned  by  those  not  served  with  process  in  a  suit  brou^t 
thereon  in  another  state,  ai^d  will  not  bind  them. 

No.  44.  The  Phillips  jr  Colby  Construction  Co.^  plaintiff' in  error ^  ▼.  Mark  7*.  Seymour 
et  oL  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois. I  Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  reversing  the  judgment  of 
the  said  circuit  court,  with  costs,  and  remanding  the  cause  for  fttr£er  proceedings,  in 
conformitjT  with  the  opinion  of  this  court.  In  this  case,  Seymour  &  Co.  obtained  a  judg- 
ment against  the  Construction  Company  of  the  Wisconsin  Central  Rulroad  Compaiiy 
for  a  breach  of  the  contract  under  widch  Seymour  &  Ca  were  building  sections  of  the 
road.  It  was  here  insisted  that  the  court  erred  in  permitting  a  recovery  beyond  the 
amount  earned  by.  the  work  done,  inasmuch  as  the  alleged  insolvency  of  the  Construction 
Company,  or  failure  to  pay,  had  been  brought  about  by  the  failure  of  Seymour  &  Co.  to 
complete  certain  portions  of  the  road,  covered  by  their  contract,  as  early  as  stipulated; 
that  a  recovery  for  prospective  profits  in  case  of  the  successful  completion  of  the  entire 
route  given  to  the  contractors,  either  by  themselves  or  others,  as  sub-coutractors,  should 
not  be  allowed,  because  the  damages  were  too  remote.  Hie  court  sustained  this  view, 
and  reversed  the  judgment  as  to  such  special  damages. 

No.  58.  Ira  P.  Nudd  el  oLy  plaintiffs  in  error,  v.  George  B.  Durrotos^  assignee.  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr.  Justice 
Swayne  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit 
court  in  this  cause,  with  costs  and  interest.  This  was  an  action  by  the  defendant,  here 
assignee  in  the  bankruptcy  of  one  Emmons,  to  recover  certain  money  and  property  re- 
ceived of  the  bankrupt  bv  the  plaintifTs  in  error.  The  claim  was  that  the  property  re- 
ceived was  stock,  bought  largely  on  credit,  at  a  time  when  Emmons  was  hopelessly  insol- 
vent, and  that  this  fact  was  at  the  time  known  to  the  defendants,  and  that  the  transaction 
amounted  to  a  fraudulent  preference  of  creditors.  The  court  below  found  the  allegation 
true,  having  admitted  as  evidence  th^  declarations  of  Emmons  concerning  the  purchase 
of  the  stock,  and  the  payment  to  the  plaintiffs  in  error,  notwithstanding  the  declarations 
were  not  made  in  the  presence  of  eitaer  of  them  or  brought  to  their  knowledge.  The 
court  here  affirm  the  judgment,  sustaining  the  theory  of  the  assignee  that  the  evidence 
was  competent,  being  the  declarations  of  a  fellow-conspirator. 

No.  67.  The  First  Unitarian  Society  of  Chicago,  plaintiff  in  error,  ▼.  H.  Floyd  Faulk- 
ner et  oL  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Illinois.  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  affirming  the  jodgnaent 
of  the  said  circuit  court  in  thi^  cause,  with  costs  and  interest.  This  was  an  action  by 
the  architects  to  recover  of  the  society  for  plans  for  a  church  edifice.  The  defence  was 
that  the  plans  were  to  be  for  such  an  edifice  as  could  be  built  for  a  certain  sum,  whereas 
the  lowest  bid  received  was  for  upward  of  $20,000  more  than  that  specified.  The  court 
below  admitted  evidence  of  certain  utterances^  of  the  pastor  of  the  church,  which  was 
favorable  to  the  architects,  and  the  verdict  was 'for  them.  The  judgment  entered  upon 
the  verdict  is  here  affirmed,  the  court  being  of  the  opinion,  upon  tne  whole  case,  that  the 
recovery  was  reasonable. 

No.  21.  George  C,  Roberts,  appellant,  v.  WiUiam  F,  Ryer,  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York;  and  No.  46.  George  C. 
Roberts,  appellant,  v.  Joseph  Buck,  Jr,  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts.  Mr,  Chief  Justice  Waite  delivered  the  opinion 
of  the  court,  affirming  the  decrees  of  the  said  circuit  courts  in  these  causes,  with  costs. 
This  was  a  suit  for  the  infringement  of  a  patent  for  an  improvement  in  refrigerators.  The 
decision  below  dismissed  the  oill,  holding  that  the  patent  was  void  for  want  of  novelty, 
lind  that  decree  is  here  affirmed. 

No.  46.  Roberts  v.  Buck,    Same  court ;  same  decisioiL 
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No.  75.  James  H,  Woodford  et  a/.,  plaintiffs  in  error,  v.  The  Canastota  National  Bank, 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  New  York. 
Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court  in  this  cause,  with  costs  and  interest,  on  authority  of  Kennedy  v. 
Gihsony  8  Wall.  498,  and  Farmers*  jr  Mechanics^  National  Bank  of  Buffalo  y.  Dearing, 
decided  at  the  present  term.  (See  Am.  L.  T.  for  Jan.  1876,  p.  2.)  No  opinion  deliv- 
ered. 

No.  50.  Isaac  N  Bressler,  plaintiff  in  error,  y.  Nelson  Maxson  et  al.  In  error  to  the 
Supreme  Court  of  the  State  of  Illinois.  Mr.  Chief  Justice  Waite  announced  the  decision 
of  the  court,  dismissing  the  writ  of  error  in  this  cause  for  the  want  of  jurisdiction,  on 
authority  of  St.  Clair  y.  Lovington,  18  Wall.  628,  and  Moore  y.  Robbins,  18  Wall.  588. 
No  opinion  deliyered. 

No.  759.  The  County  of  Warren,  plaintiff  in  error,  y.  Oeorge  0,  Marcy,  No.  760.  The 
County  of  Warren,  plaintiff  in  error,  v.  Augustus  T.  Post,  No.  761.  The  County  of  War- 
ren,  plaintiff  in  error,  y.  The  Portsmouth  Savings  Bank.  Mr.  Chief  Justice  Waite  an- 
nounced the  decision  of  the  court,  denying  the  motions  to  dismiss  these  causes.  No 
opinion  deliyered. 

Monday,  January  10. 

No.  66.  August  F,  Ludwig  et  al,,  appellants,  y.  The  Propeller  Free  State,  Sfc.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Michigan.  Mr. 
Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court  with  costs.  In  this  case  the  court  affirmed  the  decrees  below,  holding  that  in  a  case 
of  collision  on  the  Detroit  River  between  the  propeller  and  a  scow  owned  by  the  appel- 
lants, the  scow  was  at  fault  in  changing  her  direction  after,  by  certain  manoeuvres,  she 
had  induced  the  propeller  to  believe  she  would  hold  her  course,  and  under  the  circum- 
stances of  the  case  tne  propeller  was  not  charged  with  the  duty  of  slackening  her  speed, 
because,  in  the  opinion  of  her  master,  formed  in  view  of  the  movements  of  the  scow,  there 
was  no  danger  of  a  collision. 

No.  80.  Henry  M.  Nebbett,  appellant,  v.  James  E,  McFarland.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Louisiana.  Mr.  Justice  Hunt  deliv- 
ered the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court,  with  costs. 

No.  94.  Mutual  Benefit  Life  hvsurance  Company,  plaintiff  in  error,  v.  Hattie  B.  Tisdale. 
In  error  to  the  Circuit  Court  of  the  United  jStates  for  the  District  of  Iowa.  Mr.  Justice 
Hunt  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit  court, 
with  costs,  remanding  the  cause,  with  directions  to  award  a  new  trial.  This  was  an  ac- 
tion by  the  wife  to  recover  upon  a  policy  of  insurance  on  the  life  of  her  husband.  There 
was  some  evidence  to  the  effect  that  he  had  been  seen  alive  subsequent  to  his  reported 
death.  The  court  ruled  that  the  letters  of  administration  issued  upon  the  estate  of  the  hus- 
band to  the  wife  made  such  Aprimdfacie  case  of  death  as  cast  the  burden  of  proof  upon 
the  company.  From  this  decision  the  case  came  here,  where  the  question  is  whether  in 
such  a  case,  where  the  right  of  action  depends  upon  the  death  of  the  insured,  letters  of 
administration  upon  the  estate  of  such  person,  issued  by  the  proper  probat*)  court,  afford 
legal  evidence  of  his  death.  It  is  here  neid  that  upon  all  the  authorities,  and  upon  a  full 
consideration  of  the  theories  of  the  text  writers  on  evidence,  which  are  very  conflicting, 
such  letters  are  not  sufficient  proof  of  death,  and  the  judgment  is  reversed. 

No.  62.  Richard  L,  Wallach  et  al.,  appellants,  v.  John  Van  Riswick.  Appeal  from  the 
Supreaae  Court  of  the  District  of  Columbia.  Mr.  Justice  Strong  delivered  the  opinion  of 
the  eoart,  reversing  the  decree  of  the  said  supreme  court,  with  costs,  and  remanding  the 
cause  for  further  proceedings,  in  conformity  with  the  opinion  of  this  court.  Charles  S. 
Wallach,  a  brother  of  ex-mayor  Wallach,  of  Washington,  was  an  officer  of  the  Confede- 
rate army  during  the  war,  and  while  thus  engaged  nis  real  estate  in  Washington  was 
confiscated.  Van  Riswick  becoming  the  purchaser  at  the  sale.  At  the  date  of  the  confis- 
cation there  was  an  incuml>rance  on  the  property  for  S5,000,  which  was  held  by  Van  Ris- 
widk.  Afler  the  war  Wallach  returned  to  the  city,  and  his  wife  joined  him  in  a  deed  of 
the  property  to  Van  Riswick,  the  consideration  being  a  considerable  sum.  Upon  the 
death  of  Wallach  his  children  brought  this  action,  claiming  that  afVer  confiscation  no  title 
remained  in  their  father  to  convey,  and  that  therefore  nothing  was  passed  by  the  deed  to 
Van  Riswick,  and  they,  as  his  heirs,  had  a  right  to  redeem.  To  this  bill  the  court  be- 
low sustained  a  demurrer,  and  the  cause  came  here,  where  it  is  held  that  the  obvious 
meaning  of  the  legislation  on  the  subject  is  that  the  proceedings  for  confiscation  and  sale 
shall  not  affect  the  owners  of  the  property  after  the  termination  of  the  offender's  natural 
life;  that  after  his  death,  the  Und  shall  pass  to  or  be  owned  by  the  heirs  as  if  it  had  not 
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been  forfeited,  and  that  the  forfeiture  is  complete  while  it  lasts,  leaving  no  estate  in  the 
offender.  Nor,  it  is  said,  could  a  pardon  to  Wallach  operate  to  restore  what  the  United 
States  has  ceased  to  hold.  It  could  not  give  back  the  woperty  which  had  been  sold,  or 
any  interest  in  it,  either  in  possession  or  reversion.  Hence  the  deed  to  Van  Ruwick 
passed  no  title,  and  at  the  death  of  Wallach  the  estate  vested  in  his  heirs. 

No.  634.  Denre  A*  Chaffraix,  appellant^  v.  Arthur  Skiff,  Appeal  from  the  Circuit  Comt 
of  the  United  States  for  the  District  of  Louisiana.  Mr.  Justice  Strong  delivered  the 
opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs,  and  re- 
manding the  cause,  with  directions  to  dismiss  the  complainant's  bill.  This  was  a  bill  ibr 
specific  performance.  The  contract  was  for  the  sale  of  real  estate,  and  expressly  stipa- 
lated  that  the  purchaser  should  not  be  bound  to  accept  the  sale  if  the  titles  were  not 
valid.  The  title  offered  was  that  of  a  purchaser  at  a  confiscation  sale.  The  person  as 
whose  property  the  land  was  confiscated  had  released  without  warranty.  Heldy  on  Hot 
authority  of  Wallach  v.  Van  Riswick^  decided  to-day,  that  such  a  title  is  not  a  complete 
and  valid  one ;  that  it  is  ineffective  beyond  the  life  of  the  offender,  and  that  his  release 
did  not  enlarge  it. 

No.  69.  The  Ttcin  Lick  Oil  Company,  appellants,  v.  William  Marhurv.  Appeal  from 
the  Supreme  Court  of  the  Dbtrict  of  Columbia.  Mr.  Justice  Miller  delivered  the  opu- 
ion  of  the  court,  afiirming  the  decree  of  the  said  supreme  court  in  this  cause,  with  coits. 
This  is  an  affirmance  of  a  decree  below  dismissing  the  bill  of  the  oil  company,  which 
sought  to  come  in  and  share  with  Marbury  the  profits  of  certain  oil  property  in  West 
Virginia,  which  had  been  abandoned  by  the  company,  and  had  come  into  the  posseasioa 
of  Marbury  by  way  of  security  for  advances  made  to  the  company,  and  which  oy  his  en- 
terprise was  subsequently  made  valuable.  As  the  company  shared  no  part  of  the  dis- 
bursements which  led  to  the  appreciation  of  the  property,  and  if  the  enterprise  had  been 
a  failure  would  have  declined  to  share  any  of  the  losses,  it  is  held  there  is  no  equity  in 
the  bill. 

No.  82.  Gilbert  Woodruff  et  aL,  plaintiffs  in  error,  v.  Benjamin  F.  Hough  etaL  In  er- 
ror to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr. 
Justice  Miller  delivered  the  opinion  of  the  court,  afiirming  the  judgment  of  the  said 
circuit  court  with  costs  and  interest.  This  was  the  affirmance  of  a  judgment  in  &Tor 
of  the  delendants  in  error  on  a  contract  with  one  Allen  to  furnish  all  the  wrought  iron 
required  for  the  construction  of  a  jail  which  Allen  had  contracted  to  build  for  the 
county  of  Winnebago.  The  judgment  was  against  the  plaintiffs  in  error,  as  sureties  on 
Allen's  contract,  for  damages  occasioned  by  a  refusal  to  accept  the  iron  furnished,  and 
errors  were  assigned  to  the  rulings  on  the  trial.  The  conn  here  says  that  if  there  was 
an  error  it  was  on  the  part  of  the  jury  and  not  of  the  court,  and  that  it  will  not  retire 
the  case  for  the  parties  on  the  ch^e  of  the  court  and  the  evidence  set  out  in  the  bill  of 
particulars. 

No.  588.  The  United  States,  appellants,  v.  Archibald  MeKee  et  oL  Appeal  from  the 
Court  of  Claims.  Mr.  Justice  Miller  delivered  the  opinion  of  the  "court,  afiirming  the 
judgment  of  the  said  Court  of  Claims  in  this  cause.  Dissenting:  Mr.  Justice  Clmord 
and  Mr.  Justice  Hunt.  Mr.  Justice  Davis  did  not  sit  on  the  argument,  and  took  no  part 
in  the  decision  of  this  cause.  This  was  the  claim  of  the  heirs  and  legal  representattfes 
of  Col.  Francis  Vigo,  late  of  Terre  Haute,  Indiana,  for  money  and  supplies  f  umi&hed  the 
troops  under  General  Clarke,  durinjz  the  Revolutionaiy  War.  The  original  claim  was 
upon  a  draft  lor  $8,616,  drawn  bv  General  Clarke  in  favor  of  Colonel  Vigo,  Dec.  4, 1799, 
upon  the  agent  of  the  State  of  Virginia.  The  judgment  below  was  for  the  amount  of 
the  draft,  with  interest  from  March  20,  1779,  to  January  18, 1875,  making  a  total  of 
$49,898.60,  the  interest  amounting  to  nearly  five  times  the  amount  of  the  draft.  The 
court  affirm  the  judo;ment,  regarding  the  claim  as  liquidated,  and  only  wanting  a  decision 
upon  its  validity.  Mr.  Justice  Miller  delivered  the  opinion.  Justices  Clifford  and  Hont 
dissented  as  to  the  interest  allowed,  on  the  ground  that  in  cases  of  such  old  claims,  which 
have  been  deferred  by  the  accounting  officers  of  the  treasury  awaiting  further  legislation, 
interest  should  not  be  allowed  unless  the  new  law  clearly  provides  for  its  payment.  Mr. 
Justice  Davis  did  not  sit  in  the  case. 

No.  59.  Sarah  McMurray  et  aL,  appellants,  v.  Atuiin  P.  Brown,  Appeal  from  the  Su- 
preme Court  of  the  District  of  Columbia.  Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court  affirming  the  decree  of  the  said  supreme  court  in  this  cause,  with  costs.  This 
was  the  affirmance  of  a  decree  enforcing  a  hen  for  materials  furnished  by  Brown  for  the 
erection  of  two  houses  for  the  plain  tiff*  in  error.  Mr.  Justice  Clifford  delivered  the  opin- 
ion. 
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No.  79.  John  Miner,  appellant,  ▼.  Tlumuu  Pitts,  executory  ffc.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Michigan.  Mr.  Justice  ClifTord 
delirered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with 
cosfcs,  and  remandingthe  cause,  with  directions  to  enter  a  decree  affirming  the  decree  of 
the  district  court.  This  was  a  case  of  collision  on  Lake  Huron,  between  the  steam  tug 
William  Goodwin,  owned  by  Miner,  and  the  bark,  llie  tug  was  at  rest,  awaiting  a  tow. 
Her  lights  were  seen  by  the  bark  when  the  two  vessels  were  a  mile  or  two  apart,  and  the 
district  court  held  botli  vessels  to  be  at  fault  and  divided  the  damages.  The  circuit  court 
reversed  the  decision,  taking  the  view  that  the  bark,  after  discovenng  the  tu?,  was  enti- 
tled to  proceed  upon  the  theory  that  she  could  keep  out  of  the  way,  as  required  by  law 
of  steam  vessels.  It  is  here  held  that  all  the  facts  in  the  case  are  conclusive  that  the  bark 
did  not  keep  her  course,  and  that  she  had  no  right  to  treat  the  tug  as  an  obstruction  to 
navigation  and  run  her  down,  without  showing  clearly  her  own  care  and  caution  in  at- 
tempt to  avoid  a  collision.  Reversed  with  directions  to  affirm  the  decree  of  the  district 
court.    Mr.  Justice  Clifford  delivered  the  opinion. 

No.  85.  The  New  Lamp  Chimney  Company,  plaintiff  in  error,  v.  The  Ansonia  Brass  jr 
Copper  Company,  In  error  to  the  Supreme  Court  of  the  State  of  New  York.  Mr.  Jus- 
tice Clifford  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  su- 
preme court,  with  costs.  This  was  an  affirmance  of  the  judgment  of  the  state  court  hold- 
ing that  a  decree  of  a  court  in  bankruptcy,  adjudging  the  defendant  corporation  a  bank- 
rupt, and  the  subsequent  proceedings  in  pursuance  thereof,  did  not  have  the  effect  to  dis- 
charge the  corporation  from  the  claims  in  suit  beyond  the  amount  paid  thereon  to  the 
plaintiffs  as  dividends,  even  though  the  claim  was  proved  by  the  plaintiffs  in  the  bankrupt 
proceedings. 

No.  93.  Marie  A,  N,  Pollard,  plaintiff  in  error,  t.  Jacob  Lyon.  In  error  to  the  Su- 
preme Court  of  the  District  of  Columbia.  Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court,  affirming  the  judgment  of  the  said  supreme  court  in  this  cause,  with  costs.  In 
this  case  Mr.  Lyon  said  of  Mrs.  Pollard,  that  he  had  seen  her  in  bed  with  one  Denty,  and 
Mrs.  Pollard  recovered  damages  for  injury  to  her  name  and  fame.  The  general  term  re- 
versed the  judgment,  holding  that  she  could  not  recover  without  alleging  and  proving 
any  special  damage  resulting  in  the  use  of  the  language.  That  judgment  is  here 
affirmed,  the  court  holding  that  in  such  a  case  it  is  necessary  that  the  declaration  should 
set  forth  precisely  in  what  way  the  special  damage  resulted  from  the  speaking  of  the 
words ;  that  it  is  not  sufficient  to  allege  generally  that  the  plaintiff  has  suffered  special 
damage,  or  that  the  party  has  been  put  to  great  costs,  &c. 

No.  60.  John  H,  Kennard,  plaintiff' in  error,  v.  The  State  of  Louisiana  ex  rel,  P,  H,  Mor- 
gan, In  error  to  the  Supreme  Court  of  the  State  of  Louisiana.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court  in 
thb  cause,  with  costs.  This  is  the  contest  between  Kennu^  and  Morgan  for  the  position 
of  justice  of  the  supreme  court  of  that  state.  This  court  affirms  the  judgment  of  the 
state  court  as  against  Kennard,  holding  that  the  proceedings  were  regular,  and  sufficient 
and  conclusive  of  the  questions  involved. 

No.  76.  John  W,  Butterfield,  appelant,  v.  George  Usher,  Appeal  from  the  Supreme 
Court  of  the  District  of  Columbia.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of 
the  court,  dismissing  the  appeal  in  this  cause  for  the  want  of  jurisdiction.  This  case  was  an 
appeal  from  a  decree  of  the  supreme  court  of  the  District  of  Columbia  setting  aside  a  for- 
mer decree  of  sale  of  lands  belonging  to  Usher,  and  which  were  purchased  by  Butterfield, 
who  obtained  a  deed  for  the  property,  said  sale  being  confirmed  and  the  deed  approved  by 
the  court.  The  decree  appealed  from  was  entered  on  an  offer  of  the  defendant  Usher, 
making  an  advance  on  the  former  sale,  and  the  trustee  was.ordered  to  advertise  and  resell 
the  property;  to  return  to  Butterfield  the  amount  of  the  purchase  money,  together  with 
interest  at  ten  per  cent,  per  annum,  and  that  in  reselling  the  property  he  (uie  trustee) 
should  put  it  up  at  a  price  not  lower  than  that  realized  at  the  former  sale  together  with 
the  advance  offered.  Held,  that  this  is  not  a  final  decree  as  it  merely  disposes  of  a  mo- 
tion, not  the  case  itself,  and  as  this  court  cannot  take  jurisdiction  except  on  a  final  de- 
cree, that  the  appeal  in  this  case  must  be  dismissed  for  the  want  of  jurisdiction. 

No.  496.  Samuel  Black  et  aL,  appellants,  v.  The  United  States,  Appeal  from  the  Court 
of  Clsums.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the 
judgment  of  the  said  court  of  claims  in  this  cause.  This  was  an  affirmance  of  a  judg- 
ment for  supplies  furnished  the  army  in  Dakota,  during  the  war. 

No.  98.  Reuben  Wright,  plaintiff  tn  error,  v.  Jonas  M,  Tehbets,  In  error  to  the  Supreme 
Court  of  the  District  of  Columbia.    Mr.  Chief  Justice  Waite  delivered  the  opinion  of 
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the  court,  affirming  the  judgment  of  the  said  supreme  court  in  this  cause,  with  costs  and 
interest.  This  was  an  action  by  Tebbets  to  recover  for  services  rendered  Wright  in  the 
matter  of  his  claim  for  damages  suffered  in  the  Choctaw  Country  during  the  war,  prose- 
cuted before  the  Southern  Claims  Commission.  The  contract  was  for  one  tenth  of  the 
amount  received.  The  court  below  held  that  the  services  were  legitimate  and  gave  judg- 
ment for  the  attorney.  The  judgment  is  here  affirmed,  the  court  finding  nothing  in  the 
contract  against  public  policy  or  tainted  with  champerty. 

No.  97.  John  MuUer  and  John  Zimmer^  plaintiffs  in  error ^  v.  Louis  Elders.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Wisconan.  Mr. 
Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the 
said  circuit  court  in  this  cause,  with  costs.  This  case  presents  the  question,  whether  a 
bill  of  exceptions,  signed  and  filed  by  order  of  the  court  nunc  pro  tunc,  after  the  writ  of 
error  had  been  perfected  and  after  the  adjournment  for  the  term  at  which  the  judgment 
was  entered,  can  be  considered  a  part  of  me  record.  Hetd,  that  the  power  to  reduce  ex- 
ceptions, taken  at  the  trial,  to  form,  and  to  have  them  signed  and  filed,  is,  under  ordinaiy 
circumstances,  confined  to  a  time  not  later  than  the  end  of  the  term  at  which  the  judg- 
ment was  rendered.  This  is  considered  the  true  rule,  and  no  exceptions  should  be  u- 
lowed  without  an  express  order  of  court  made  during  the  term  or  consent  of  the  parties, 
save  under  very  extraordinary  circumstances. 

No.  89.  Charles  Watts,  plaintiff  in  error,  v.  The  Territory  of  Washington,  In  error  to 
the  Supreme  Court  of  the  Territory  of  Washington.  Mr.  Chief  Justice  Waite  delivered 
the  opinion  of  the  court,  dismissing  the  writ  of  error  in  this  cause  for  the  want  of  juris- 
diction. This  was  a  criminal  case  brought  up  by  writ  of  error  to  the  supreme  court  of 
the  Territory  of  Washington.  Hdd,  that  no  question  is  presented  by  the  record  of  which 
this  court  can  take  jurisdiction,  as  it  nowhere  appears  that  the  Constitution,  or  any  stat- 
ute or  treaty  of  the  United  States,  was  in  any  manner  drawn  in  question. 

No.  70.  Ikivid  H.  Mitchell,  plaintiff  m  error,  v.  The  Board  of  County  Commissioners  of 
Leaventcorth,  Kansas,  et  al.  In  error  to  the  Supreme  Court  of  the  State  of  Kansas.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  decree  of  the 
said  supreme  court  in  this  cause,  with  costs.  In  this  case  Mr.  Mitchell  sought  to  restrain 
the  board  from  taxing  government  securities  held  by  him,  the  tax  officers  having  in8i.4ted 
upon  the  levy  because  uie  securities  had  been  purchased  the  day  before  the  meeting  of 
the  board,  to  avoid,  as  alleged,  the  imposition  A  the  tax,  and  to  evade  taxation  by  the 
state  altogether.  The  court  refused  to  interfere  to  assist  the  complainant  in  a  scheme  to 
avoid  taxation,  and  that  decision  is  here  maintained,  the  court  remarking  that  a  court 
of  equity  will  not  interpose  to  aid  the  plaintiff  in  an  effort  to  escape  his  proper  propor- 
tion of  the  burden  of  taxation.  The  securities  are  not  taxable  by  the  state,  it  is  true, 
but  if  the  plaintiff  has  any  remedy  it  is  at  law. 
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ODIOALS. 

ABBBBVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany  N.  T.,  Weed,  Fabsons,  k  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Cakfibld  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soulb,  Thomas,  &  Wemtwohth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Daily  Reg. — Daily  Register,  New  York,  808  Bboadway,  N.  Y. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Chubch. 

Leg.  Chron.  —  Legal  Chronicle,  Potts ville,  Pa.,  Sol.  Fosteb,  Jb. 

Leg.  6az.  — Legal  Gazette,  Philadelphia,  Pa.,  Kino  &  Baibd. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Poweb  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurtst,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  McDivitt,  Campbell,  &  Co. 
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Fac.  Law.  Rep.  —  Pacific  Law  Reporter^  San  Francisco,  Gal.,  J.  P.  Booabdub. 
Pittsb.  L.  J.  —  Pittsburg  Legal  Journal^  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 
W.  L.  R. —  Wanhington  Law  Reporter^  Washington,  D.  C,  Jno.  L.  Ginck. 
West  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

BANKING. 
See  Bills  and  Notes,  3. 

BANKRUPTCY. 

1.  The  common  law  rblatzng  to  assignment  for  the  benefit  of  creditors  is  not  a 
part  of  the  st-ate  insolvent  law,  and  is  not  suspended  hj  the  bankrupt  law.  Cook  v. 
Rogers,  S.  C.  Mich.,  IS  N.  B.  R.  Nos.  8  and  4. 

2.  Assignment.  —  Judgment  creditor.  —  Attachment.  —  An  assignment  for 
the  benefit  of  creditors  is  valid  as  against  a  judgment  creditor  who  lays  an  attachment 
in  the  hands  of  the  trustee,  for  it  is  not  absolutely  void,  lb, 

8.  Execution. —  Judgment  creditor.  —  Diligence.  —  A  creditor  may  reduce  his 
demand  within  the  jurisdiction  of  a  magistrate,  take  aiudgment,  by  default  therefor,  and 
obtain  a  priority  by  an  execution  issued  thereon.  Where  the  law  allows  a  judgment 
creditor  to  issue  an  execution  immediately,  when  it  shall  be  made  to  appear  that  delay 
will  endans^er  the  collection  of  the  judgment,  he  may  do  so,  and  obtain  a  priority 
thereby.  The  fact  that  the  affidavit  was  filed,  and  execution  issued  and  levied,  on  the 
same  day  on  which  the  proceedings  in  bankruptcy  were  commenced,  does  not  prove  col- 
Insbn.     Wilt  ▼.  Hereth,  D.  C.  U.  S.  Incl.,  lb. 

4.  Practice.  —  Bill  of  review.  —  A  bill  of  review  may  be  treated  as  a  petition  for 
review.     Hurst  v.  Tefl,  C.  C.  U.  S.  No.  D.  N.  Y.,  lb. 

5.  Summary  petition.  —  Bills  and  notes.  —  Summary  order.  —  Where  the 
assignee  denies  the  validity  of  a  claim  and  asserts  title  to  the  property,  the  claimant  can- 
not proceed  by  a  summary  petition.  If  the  bankrupt  received  property  as  security  f<Mr 
indorsements  and  notes  made  by  him  for  the  accommodation  of  the  owner,  the  holder  of 
one  of  these  notes  is  not  entitled  to  a  summary  order  directing  the  payment  of  his  claim 
out  of  the  property.    lb,  » 

6.  New  petition.  —  Where  new  debts  have  been  contracted  by  a  voluntary 
bankrupt  since  the  filing  of  his  petition,  a  new  petition  may  be  filed.  In  re  Drisco,^  D. 
C.  U.  S.  Mass.,  lb. 

^  In  this  ease  Judge  Lowell  writes:  "  It  was  *'  It  will  be  seen  at  a  fiance,  that  our  law  is  much 
twice  decided  in  Maseachosetts.  that  when  a  dis-  more  favorable  to  the  debtor,  and  encourages  pro- 
charge  had  been  ref  lued  to  a  bankmpt  or  insolvent,  ceedings  by  him  for  his  own  benefit  as  well  as  for 
he  might  yet  apply  again  for  the  benefit  of  the  the  distribution  of  his  property;  and  his  future 
itatate,  if  he  haa  contracted  new  debts  snffioient  in  earnings  and  acquisitions  are  nis  own  fh>m  the 
amount  to  inve  the  court  jurisdiction.  Fisher  v.  time  of  the  filing  of  the  petition. 
Currier,  48  Haffs.  434 ;  Gilbert  v.  Hebard,  49  lb.  1S9.  *  *  Examined  in  the  light  of  these  marked  differ- 
In  the  former  of  these  cases,  the  arguments  on  the  ences  between  the  English  statute  and  ours,  the 
one  side  and  the  other  were  given  by  Shaw,  C.  J.,  cases  cited  will  be  found  to  support  rather  than  to 
with  his  accustomed  thoroughness^  and  the  con-  shake  the  conclusions  to  which  1  have  come, 
elusion  reached  was,  that  the  policy  of  the  law  **  Under  the  statute  of  1869,  the  debtor  may  pro- 
would  be  best  subserved,  and  its  true  intent  be  pose  a  liquidation  by  arrangement,  which  has  many 
met,  by  distributing  newly  acquired  assets  equally  of  the  features  of  our  voluntary  bankruptc^Ty  but 
among  the  new  creditors,  and  such  of  the  old  cred-  leaves  more  power  with  the  creditors,  and  is  not 
itors  as  choose  to  come  in,  and  by  permitting  a  banlcruptcy,  unless  the  creditors  choose.  But  so 
discharge  from  the  new  debts.  It  was  taken  lor  far  as  tne  provision  goes  it  resembles  bankruptcy; 
granted,  that  the  decree  of  discharge  could  not  and  if  the  liquidation  is  not  closed,  the  property 
operate  upon  debts  which  were  proved  or  provable  will  all  belong  to  the  trustee,  whether  newly  ac- 
nnder  the  earlier  bankruptcy,  because  as  to  those  quired  or  not,  unless  the  creditors  vote  a  discharge, 
it  was  res  judicata,  that  the  bankrupt  was  not  en-  Under  the  law  it  was  held,  in  the  cases  cited,  that 
titled  to  it;  and  it  was  said  that  the  discharge  in  while  one  composition  remained  unsatisfied,  a  new 
the  new  proceedings  must  be  limited  in  terms  to  one  could  not  be  upheld,  even  though  it  brought 
the  new  debts,  unless  the  old  creditors,  or  some  of  in  new  creditors  or  new  property,  unless  this  new 
them,  elected  to  come  in  and  share  in  the  new  as-  property  had  been  released  by  the  old  creditors, 
irts.  The  reasoning  of  the  chief  justice,  and  the  ana  in  that  case  it  might  be  tne  subject  of  a  new 
decisions  in  these  cases,  have  proved  satisfactory  arrangement 

to  the  profession,  I  believe;  and  they  are  entirely  **  Now,  our  statute  itself  releases  after  aconired 

so  to  my  mind.    But  there  have  been  cited  here  property  from  the  operation  of  the  old  proceeaings. 

some  provisions  of  the  bankrupt  act,  and  lome  re-  When,  therefore,  the  cases  cited  decide  that  newly 

cent  decisions  in  England,  which  are  relied  on  to  acquired  property,  which  is  not  subject  to  the  old 

countervail  the  older  arguments  and  decisions.''  liquidation,  may  be  the  subject  of  a  new  one,  they 

Having  pointed  out  the  differences  between  the  decide  the  point  in  the  same  way,  mutatis  mtUandii, 

English  and  American  systems,  the  learned  judge  as  the  courts  of  Massachusetts  decided  it.*' — Edi- 

continaes  his  opinion  as  follows:  —  too. 
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7.  Jurisdiction.  —  State  court.  —  Corporation.  —  The  fact  that  a  state  court 
had,  prior  to  the  filing  of  the  petition,  acquired  jurisdiction  over  a  corporation  in  s  suit 
commenced  therein  for  the  puxpose  of  distributing  its  estate  as  an  insolvent  corparation, 
and  a  receiver  appointed  therein,  is  no  grround  for  dismissino;  a  peUtion  for  an  adjudica- 
tion of  bankruptcy  filed  against  it.    In  re  G.  P.  R,  R.  Co.,  D.  C.  U.  S.  N.  J.,  lb. 

8.  Composition.  —  Payment  in  instalmrnts.  —  Omission  of  assets  raoM 
STATEMENT  BT  MISTAKE.  —  A  resolution  of  Composition  mav  provide  for  payment  in 
instalments,  the  postponed  payments  to  be  secured  by  indorsed  notes.  The  debtor  is  not 
discharged  under  a  composition  until  the  whole  amount  of  the  notes  given  to  secure  the 
deferred  instalments  are  paid.  Where  there  is  no  fraud  or  concealment,  the  omission 
to  place  an  asset  in  the  statement  is  no  ground  for  refusing  to  confirm  it  if  the  crediton 
are  fully  informed  concerning  it,  and  its  value  does  not  reasonably  require  an  alteration 
of  the  terms  of  the  composition.  The  testimony  of  the  debtor  given  at  the  meeting  con- 
stitutes a  part  of  his  statement.     In  re  Reimany  C.  C.  U.  S.  So.  D.  N.  Y.,  lb. 

9.   A  STATE  LAW  TO   PREVENT  FRAUDULENT   ASSIGNMENTS  IS  UOt  an  insolvent  !&▼, 

and  is  not  necessarily  superseded  by  the  statute  of  the  United  States  concerning  bank- 
ruptcy.   Ebersole  v.  Adams y  Ct.  App.  Ky.,  lb. 

10.  Withdrawal  of  creditor. — Where  creditors  in  good  faith  join  in  petition 
in  bankruptcy,  they  cannot  afterwards  withdraw  so  as  to  leave  a  less  number  and  amount 
of  the  creditors  than  is  required  by  law,  and  deprive  the  court  of  iurisdicdon  as  to  the 
matter  of  adjudication;  but  where  assent  to  join  in  the  petition  is  obtained  by  misrepre- 
sentation or  misunderstanding  by  the  creditor,  upon  the  same  being  shown  to  the  court, 
such  creditor  will  be  allowed  to  withdraw  at  any  time  before  adjudication.  In  re  Sargent, 
D.  C.  U.  S.  No.  D.  Ohio,  lb. 

11.  The  affidavit  to  the  petition  beino  defective  in  form,  it  may,  on  mo- 
tion, be  amended  so  as  to  conform  to  law.    Ih. 

12.  Objection  to  amendment.  —  A  creditor  who  has  in  good  faith  joined  in  the 
petition  cannot  afterwards  object  to  amendments  thereof  which  appear  necessary  to  the 
prosecution  of  the  same  to  final  efiect.    lb. 

18.  Where  an  attorney  verifies  the  petition,  the  affidavit  thereto,  or  other 
proof,  he  must  show  his  authority  for  making  such  verification.    lb, 

14.  Where  a  question  is  made  as  to  the  number  and  amount  of  creditors, 
it  b  proper  and  the  better  practice  to  refer  to  a  register  or  United  States  commissioner  to 
examine  the  proofs,  and  report  whether  the  required  number  and  amount  have  joined 
therein.     lb, 

15.  Pledge  of  stock  as  collaterals  by  stockholder  with  corpoeatiox 
which  has  general  lien  upon  shares  of  its  stockholders.  —  Bills  AM) 
NOTES.  —  Where  collateral  securities  are  deposited  for  securing  a  particular  note,  with  a 
banking  company,  by  a  stockholder,  who  also  owes  it  other  notes,  the  collaterals  consist- 
ing in  chief  part  of  shares  in  the  company  and  in  part  of  other  securities;  and  the  char- 
ter and  by-laws  of  the  company  give  a  general  lien  upon  the  shares  of  its  stockholders 
for  all  debts  due  by  them,  and  the  maker  of  the  notes  afterwards  becomes  a  bankrupt: 
Held,  that  the  banking  company  has  a  general  lien  upon  the  shares  of  stock  thus  pledged, 
for  the  satisfaction  of  all  the  notes  of  the  bankrupt  due  the  company;  that  the  remaiR- 
ing  securities  are  bound  for  the  oUier  notes  due,  on  the  principle  oi  equity;  that,  the  equi- 
ties being  eaual  between  the  company  and  the  general  creditors  in  bankruptcy,  the  pos- 
session of  the  securities  bv  the  company  gives  it  preference;  that  a  bankruptcy  court 
must  rule  as  a  court  of  equity  would  do,  upon  such  a  pledge  of  collaterals,  unless  it  can 
t>e  proved  that  the  pledging  of  them  was  made  by  the  bankrupt  under  oireumstances  that 
would  render  the  preference  void  under  the  thirty-fifth  section  of  the  general  bankruptcy 
act.    In  re  Peebles,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

16.  Proceedings  to  set  aside  a  fraudulent  conybtance  cannot  be  institnted 
by  a  creditor  after  the  commencement  of  proceedings  in  bankruptcy.  Hvrmond  v.  Anr 
drews,  Ct.  App.  Ky.,  lb. 

1 7.  A  discharge  bars  the  claim  of  a  creditor,  although  it  was  fraudulently 
omitted  from  the  schedule,  and  he  received  no  notice  of  the  pendency  of  the  proceed- 
ings.   Jb. 

18.  The  notice  required  to  give  the  court  jurisdiction  to  grant  a  discbarge 
is  the  notice  prescribed  to  be  given  on  the  application  therefor.  lb. ;  Black  r.  Biazo^ 
S.  C.  Mass.,  18  N.  B.  R.  No.  5. 

19.  Preferred  creditor.  —  Deed  of  trust.  —  Surrender  of  PRBFERENCie.— 
A  creditor  who  has  never  assented  to  a  deed  of  trust,  intended  as  a  preference,  and  par- 
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pordov  to  secure  his  cLum,  may  disclaim  all  interest  therein,  and  prove  his  claim  as  un^ 
Becarea.  A  trustee  who  accepts  a  deed  of  trust,  given  as  a  preference,  and  purporting  to 
secure  his  claim,  without  any  express  qualification,  assents  to  it  as  creditor,  and  cannot 
prove  his  claim  without  surrendering  tne  preference.  A  preferred  creditor  may  sur- 
render his  preference  at  the  first  meeting  of  creditors,  and  vote  for  an  assignee.  In  re 
Saunders,  V.  C.  U.  S.  Mass.,  Ih. 

20.  Proof  by  aoent.  —  A  mere  agent  holding  negotiable  paper  cannot,  under  ob- 
jection, prove  it  when  the  owner  is  in  a  situation  to  make  the  proof  himself.     lb. 

21.  CbRDITOR  mat  prove  debt  AOAIN8T  FIRM,  AND  ALSO  AGAINST  SINGLE  PART- 
NER. —  If  a  creditor  holding  a  note  against  a  firm  proves  it  asainst  the  estate  of  two  of 
the  partners  who  took  the  assets  and  agreed  to  pay  the  firm  aebt,  he  may  prove  for  the 
balance  against  the  estate  of  the  other  partner,  and  share  pro  rata  with  his  creditors. 
The  rule  in  regard  to  the  distribution  of  th,e  assets  of  a  firm  does  not  apply  where  one 
partner  alone  is  bankrupt.    In  re  Pease,  D.  C.  U.  S.  Minn.,  lb. 

22.  Construction  of  word  **  party." — A  witness  summoned  before  the  register 
on  the  application  of  the  assignee,  to  be  examined  under  section  5087  of  the  Revised 
Statutes,  is  not  a  "  party"  to  such  proceeding,  and  is  therefore  not  entitled  **  to  take  the 
opinion  of  the  district  judge  upon  any  point  or  matter  arising  in  the  course  of  such 
proceeding."  A  witness  summoned  as  aforesaid,  not  being  a  **  party"  to  the  proceed- 
ing, is  not  entitled  to  be  attended  or  represented  by  counsel  during  his  examination. 
A  creditor  of  the  bankrupt  is  not  a  **  party  "  to  such  proceeding,  and  is  therefore  not 
entitled  to  interfere  with  it,  or  to  be  represented  in  it  by  counsel.  In  re  Camstock,  D.  C. 
U.  S.  Or.,  18  N.  B.  R.  No.  6. 

23.  Preference  defined.  —  If  the  bankrupt  delitered  goods  to  the  workmen 
of  a  creditor,  upon  the  credit  of  the  creditor,  with  the  expectation  that  they  would  be 
paid  for  at  the  next  pay  day,  there  is  no  preference,  although  the  creditor  subsequently 
applies  the  amount  to  a  preexisting  debt.    Rice  v.  Grafton  Mills,  S.  C.  Mass.,  lb. 

24.  Composition.  —  rRACTiCE. — Confirmation,  etc.  —  In  composition  cases  the 
register  is  entitled  to  five  dollars  for  incidental  expenses ;  three  dollars  for  the  meeting ; 
five  dollars  when  acting  under  a  special  order ;  ten  cents  for  filing  each  paper  ;  twenty 
cents  for  each  folio  of  the  examination  ;  twenty-five  cents  for  each  afiidavit ;  one  dollar 
for  ordering  an  adjournment  of  a  meeting,  and  ten  cents  for  each  folio  of  the  report. 
When  the  resolution  has  been  definitely  passed  upon,  the  business  of  the  meeting  is  over 
and  no  adjournment  is  needed.  The  confirmation  need  not  be  Dissented  at  the  meeting 
of  creditors.  If  the  confirmation  is  presented  to  the  register,  the  time  spent  in  examiu- 
ixi^  it  may  be  considered  as  spent  under  a  special  order.  In  re  SpHlman,  D.  C.  U.  S. 
Mass.,  lb. 

25.  Register.  —  Check.  —  Register's  lien.  —  Contempt.  —  A  register  is  not 
bound  to  countersign  a  check  unless  the  fee  is  first  tendered  to  him.  A  register  has  a 
lien  on  the  fund  in  court  which  has  been  awarded  to  a  party.  A  party  who  seeks  to  re- 
view an  act  of  a  register  must  do  so  in  a  respectful  manner.  A  wanton  attack  upon  the 
character  of  a  register,  in  a  paper  filed  before  the  judge,  is  a  contempt  of  court.  In  re 
Breck,  D.  C.  U.  S.  So.  D.  N.  Y.,  lb. 

26.  Evidence.  — In  a  proceeding  to  set  aside  a  discharge,  a  creditor  cannot 
rely  upon  testimony  known  to  him  before  the  granting  of  the  discharge.*  In  re  Marion- 
neaux,  C.  C.  U.  S.  La.,  lb. 

27.  Ib.  —  The  dying  declarations  of  a  fraudulent  grantee  are  not  admissi- 
ble against  the  bankrupt.    Ib. 

28.  Ib.  —  Declarations  of  conspirator.  —  The  alleged  conspiracy  must  be  estab- 
lished before  the  declarations  of  one  conspirator  are  admissible  against  a  co-conspirator. 

29.  Proof  of  claim  cannot  be  made  by  a  preferred  creditor  after  a  judg- 
ment has  been  obtained  against  him  setting  aside  the  preference.  In  re  Cramer^  D.  C. 
U.  S.  Minn.,  Ib. 

SO.   A  BOND  FILED  BY  A  CLAIMANT  TO  OBTAIN  A  DELIVERY  OF  PROPERTY  TO  HIM 

is  not  a  debt  created  by  fraud,  although  he  subsequently  endeavored  to  sustain  his  case 
by  false  testimony.     U.  S.  v.  Rob  Roy,  C.  C.  U.  S.  La.,  lb. 

SI.  A  BOND  TO  RETURN  PROPERTY  if  the  decision  in  a  case  requires  it,  is  not  a  prov- 
able debt  if  the  decision  is  not  rendered  until  after  the  final  dividend.    Ib. 

32.  If  there  is  no  evidence  when  the  final  dividend  was  made,  no  claims 
can  be  deemed  provable  except  those  which  are  liquidated  and  fixed  at  the  time  of  the 
adjudication  of  bankruptcy.    Jb. 
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SB.  Taxss  whrrb  real  estate  is  in  hands  op  attaching  cbrdxtohs.  —  Where 
it  appears  that  creditors  have  taken  the  real  estate  of  the  bankrupts  by  levy  or  execution 
prior  to  the  filing  of  the  petition  in  bankruptcy,  and  under  attachments  valid  as  against 
the  assignee,  and  the  collector  of  taxes  makes  proof  against  the  bankrupt  estate,  for  taxes 
due  on  such  real  estate :  Held,  That  it  would  be  ineauitable  to  allow  toe  attaching  cred- 
itors to  escape  the  burden  of  the  taxes  on  the  estate  mey  have  acquired  under  their  levv, 
if  the  taxes  were  at  the  time  of  the  levy  allowed  and  deducted  from  the  valuation  made 
by  the  appraisers.     Foster  v.  Ingles,  D.  C.  U.  S.  Me.,  lb. 

See  Pleading  and  Practice,  1 

BILLS  AND  NOTES. 

1.  Note  of  corporation  indorsed  bt  bankrupt.  —  If  a  party  intending  to  take 
the  property  of  a  corporation,  and  pay  its  debts,  buys  one  of  its  notes  indorsed  by  the 
bankrupt,  this  does  not  release  the  indorser.  In  re  Btdch,  S.  C.  Mass.,  13  N.  B.  B.  Nos. 
8  and  4. 

2.  Estoppel.  —  A  representation  that  a  note  has  been  paid  does  not  operate 
as  an  estoppel,  unless  there  has  been  some  actual  loss.    76. 

8.  If  the  maker  of.  a  note  agrees  to  wait  a  certain  time  for  another  party 
to  purchase  his  property  and  pay  his  debts,  without  any  promise  on  the  part  of  the  pro- 
posed purchaser,  and  a  friend  advances  money  to  purchase  the  note,  tiiere  is  no  soch 
agreement  for  time  as  will  release  the  indorser.    lb. 

4.  Check.  —  Payment  bt  deposit  of.< — Banks  and  banking.  —  Where  a  check 
is  drawn  upon  a  particular  bank,  in  favor  of  a  person  who  has  an  account  at  such  bank, 
is  presented  to  the  teller  of  such  bank,  who  receives  it,  and  enters  in  the  pass-book  of  the 
person  presenting  it  a  credit  for  the  amount  of  it,  and,  in  the  course  of  the  day,  the  bank 
ascertains  that  diere  are  no  funds  in  its  hands  to  the  credit  of  the  drawer  of  the  check, 
and,  thereupon,  at  the  close  of  banking  hours,  returns  the  check  to  the  person  who  pre- 
sented it,  the  bank  will  not  be  liable  to  such  person  for  the  amount  of  the  check.  In  the 
absence  of  an  express  agreement  to  the  contrary,  the  bank  will  be  deemed  to  have  re- 
ceived the  check  tor  collection,  and  not  as  cash,  and  is  entitled  to  a  reasonable  time,  after 
receiving  the  check,  to  ascertain  the  state  of  the  accounts  of  the  drawer.  But  it  eeems 
that  it  would  be  otherwise,  where  the  drawer  subsequently  during  the  day  deposits  funds 
sufficient  to  meet  the  cl^eck,  which  the  bank  applies  to  its  own  account,  or  in  payment  of 
other  checks.    Nat^l  Geld  Bank  v.  McDonald,  S.  C.  Cal.,  Cent.  L.  J.,  Dec.  17, 1875. 

See  Bankruptcy,  5,  24. 
CHECK.    See  Bankruptcy,  24 ;  Biixs  and  Notes,  8. 

CORPORATION. 

Individual  liability.  —  In  Indiana,  under  existing  laws,  the  members  of  a  mano- 
facturing  corporation  are  not  individually  liable  for  the  debts  of  the  corporation.  Wood 
V.  Harrison,  S.  C.  Ind.,  Cent.  L.  J.,  Dec.  8,  1875. 

'  See  Bankruptcy,  7, 14 ;  Bills  and  Notes,  1. 

CRIMINAL  LAW. 

1.  The  discharge  of  the  jury  in  the  absence  of  the  defendant,  and 
when  he  cannot  of  his  own  motion  be  present,  will*  bar  any  further  prosecution.  StaU 
V.  WUson,  S.  C.  Ind.,  Mo.  West  Jur.,  Dec.  1875. 

2.  Sale  of  liquor  by  druggists.  —  Although  a  statute  makes  no  exceptions  in 
favor  of  druggists,  in  an  act  prohibiting  the  sale  of  intoxicating  liquors,  it  was  held  thai 
it  did  not  apply  to  sales  of  liquors  by  druggists  for  necessary  purposes.  BaUy.  The  States 
S.  C.  Ind.,  Mo.  West  Jur.,  Jan.  1876. 

DEATH.    See  Presumptions. 

DRUGGIST,  SALE  OF  LIQUOR  BY.    See  Criminal  Law  2. 

ELECTION. 

Removal  of  county  seat.  —  Conclusiveness  of  election.  —  Where,  in  pur- 
suance o£  the  provisions  of  a  statute,  a  petition  for  the  relocation  of  a  county  seat  hai 
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been  presented  to  the  count/  commissioners  and  acted  on  by  them,  an  election  ordered, 
two  elections  had,  the  first  not  resulting  in  a  majoritj  for  any  place,  the  votes  canvassed, 
and  the  place  receiving  the  majority  of  the  votes  at  the  second  election  declared  the 
coQDty  seat,  the  court  will  not  inquire  into  the  sufficiency  of  the  petition  and  hear  testi- 
mony to  show  that  some  of  the  names  thereon  were  improperly  there,  and  that  therefore 
it  did  not  contain  the  requisite  number  of  petitioners.  If  a  majority  of  the  votes  actually 
caat  at  a  county  seat  election  are  in  favor  of  one  place,  and  it  is  declared  the  county  seat, 
the  court  will  not,  under  the  statute  of  Kansas,  receive  anv  other  evidence  to  show  that 
the  number  of  legal  voters  in  the  county  exceeded  the  number  of  votes  cast,  and  inquire 
whether  the  place  declared  the  chosen  county  seat  actually  received  the  expressed  con- 
sent of  a  majority  of  the  electors.  Stale  v.  Iroodford,  S.  C.  Kan.,  Cent.  L.  J.,  Dec.  17, 
1875* 

ESTOPPEL.    See  Bills  and  Notes,  2. 

FRAUDS,  STATUTE  OF. 

State  of  growing  trees.  —  The  plaintiff,  being  tenant  in  fee  of  certidn  copy- 
hold land  within  a  manor  by  the  custom  whereof  trees  growing  on  the  lands  were  the 
property  of  the  tenant  in  fee,  having  let  the  land  to  a  yearly  tenant,  sold  by  parol  to  the 
defendant  twenty-two  specific  trees,  then  growing  on  the  land,  upon  the  terms  that  they 
were  to  be  cut  down  by  the  defendant  and  **  got  away  as  soon  as  possible,"  and  to  be  paid 
for  at  a  certain  future  day.  The  defendant  almost  immediately  entered  upon  the  land 
and  cut  down  six  of  the  trees,  and  sold  to  a  third  person  the  tops  and  stumps  of  several 
of  the  trees.  The  plaintiff  then  gave  notice  to  the  defendant  that  he  forbade  him  to  en- 
ter on  the  land,  or  to  cut  down  or  carry  away  any  of  the  trees,  and  caused  the  gate  of  the 
field  in  which  the  trees  were  to  be  locked.  The  defendant  disregarded  this  notice,  cut 
down  the  remainder  of  the  trees,  and  carried  away  the  whole  twenty-two  of  them,  for 
this  purpose  breaking  open  the  locked  gate.  The  plaintiff  brought  trespass.  Held,  that 
such  a  contract  was  not  **  a  contract  for  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them,''  within  the  meaning  of  the  4th  section  of  the  statute  of 
frauds ;  but  that  it  fell  within  the  1 7th  section  of  the  statute  of  frauds,  and  that  there  was 
evidence  of  a  sufficient  acceptance  and  actual  receipt  to  satisfy  that  section  ;  and  that 
(the  court  being  at  liberty  to  draw  inferences  of  fact),  consequently,  the  action  was  not 
maintainable,  and  that  the  parol  license  to  enter  and  take  the  trees,  beino;  coupled  with  a 
valid  sale  of  the  trees,  was  irrevocable.  Marshall  v.  Greeny  English  Ct.  Com.  PL,  Albany 
Lr.  J.,  Jan.  1,  1876. 

GROWING  TREES.    See  Statute  of  Frauds. 

GUARDIAN. 

Guardian  ad  liteh.  —  Purchase  of  real  estate  of  infant.  —  A  guardian 
{Mfl  litem  has  no  authority  or  control  over  the  person  or  property  of  the  infant  for  whom  he 
acts,  and  no  right  to  receive  or  administer  tne  proceeds  of  the  minor's  property,  which 
may  be  sold  in  the  suit  or  proceeding  in  which  he  acts  as  such  guardian  ad  litem  ;  all  that 
he  does  is  under  iJie  supervision  and  subject  to  the  sanction  or  disapproval  of  the  court 
Unlike  other  guardians  and  ordinary  trustees,  a  guardian  ad  litems  ii  he  has  fairly  ad- 
vised the  court  of  the  infant's  rights  and  done  all  for  him  that  the  facts  of  the  case  required 
him  to  do,  may  purchase  and  hold,  in  his  own  right,  the  property  of  the  infant  sold  under 
an  order  of  court  in  the  cause  in  which  such  guardian  ad  litem  was  appointed,  provided 
such  purchase  was  in  good  faith  and  for  a  full  valuable  consideration  paid  by  such  guar- 
dian ad  litem. 

Where,  in  a  proceeding  bv  an  administrator,  under  the  Act  of  1881,  to  sell  the  real 
estate  of  the  intestate,  a  guardian  ad  litem  was  appointed  by  the  court,  and  appeared  and 
answered  for  the  infant  defendants,  there  being  in  fact  nothing  to  urge  against  the  pro- 
priety of  such  sale,  and  an  order  of  sale  was  granted  according  to  law,  and  such  lands 
were  fairly  purchased  by  such  guardian  ad  litem,  without  fraud  and  in  good  faith,  in  his 
own  name,  tor  two  thirds  of  the  appraised  value,  which  sale  was  confirmed  and  a  deed 
ordered  to  be  made  to  him  for  the  premises  by  the  court,  which  was  done:  Held^  in  an 
action  by  such  infant  heirs,  after  coming  of  age,  to  have  such  purchaser  declared  their 
trustee  of  such  real  estate,  alleging  that  he  verbally  agreed  to  purchase  and  hold  the 
same  in  trust  for  them,  that  the  fact  of  such  agreement  and  its  terms  must  be  established 
with  certainty  and  clearness,  and  if  not  so  esti^llshed,  the  petition  of  such  plaintiffs  ought 
to  be  dismissed.    Marsh  v.  Marsh,  Sup.  Ct.  Cin.,  Am.  Law.  Rec.,  Nov.  1875. 
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HUSBAND  AND  WIFE. 

Wife  mat  compel  husband  to  account.  —  The  separate  estate  of  the  wife  under 
the  statute  of  Illinois  is  a  legal  estate.  And  where  such  estate  comes  to  the  hands  of  the 
husband,  and  is  used  hy  him  with  her  consent,  the  relation  of  principal  and  agent  is  cre- 
ated, and  she  may  compel  him  by  bill  to  account  to  her  for  such  estate.  If  the  husband 
claim  the  income  of  such  estate  as  a  gift  from  the  wife,  the  burden  is  upon  him  to  estab- 
lish his  claim  by  proof.     Patten  v.  Patten,  S.  C.  111.,  Am.  Law  Beg.,  Dec.  1875. 

See  Mechanic's  Liek. 
INFANT.    See  Guabdian. 

INSUBANCE. 

1.  **  Vacant  and  unoccupied."  —  A  fair  and  reasonable  construction  of  the  Ian- 
guage,  '*  vacant  and  unoccupied,"  in  a  policy,  is  that  it  should  be  without  an  occnpant, 
without  any  person  living  in  it.  The  language  is  not  used  in  a  technical  but  in  a  popular 
sense.  The  tenant  had  removed  some  two  months  before,  and  was  no  longer  occapying 
or  paying  rent  for  the  house.  He  only  held  the  key  to  deliver  to  the  owner  on  his  re- 
turn. '&ie  owner  had  been  notified  of  his  removal,  and  had  requested  him  to  lease  it  to 
some  one  else,  but  aflerward  countermanded  the  order.  There  was  a  table,  crib,  and 
straw  tick  in  the  house  for  which  no  ownership  was  claimed.  Held,  that  the  house  was 
vacant  and  unoccupied  within  the  meaning  of  tne  policy.  Am.  Ins.  Co.  v.  Padfield,  S.  C. 
Ill,  Ins.  L.  J.,  Dec.  1875. 

2.  Deliveby  op  "paid-up"  in  lieu  op  " pabticipatino "  POLICIES. — It  appeared 
from  the  evidence  that  the  general  agent  induced  the  insured  to  take  out  policies  on  the 
ten-year  life  plan,  bv  representing  that  the  dividends  after  the  fourth  year  would  cancel 
the  notes  successively,  and  after  two  annual  payments  they  would  be  entitled  to  paid-ap 
participating  policies  for  as  many  tenths  on  terms  equally  favorable.  On  finding  after 
the  fourth  payment  that  the  first  note  had  not  been  cancelled  by  the  dividends,  paid-up 
policies  were  demanded  from  the  agent  in  accordance  with  the  understanding.  Instead 
of  participating  policies,  simple  paid-up  policies  for  reduced  sums,  together  with  the  notes, 
were  returned  to  them,  which  thev  repudiated  afler  discoirering  their  character.  Held^ 
that  if  the  policies  demanded  had  been  returned  it  would  have  been  a  waiver  of  all  qaes- 
tions  of  fraud  in  the  procurement  of  the  first  policies;  but  after  the  tender  and  refnsal, 
the  plaintiffs  had  a  right  to  decline  a  subsequent  offer  of  participating  policies ;  that  the 
fact  that  the  agent  could  not  know  what  would  be  the  further  dividenas  of  the  company 
did  not  relieve  his  representations  of  their  fraudulent  character,  and  that  as  the  original 
contracts  were  procured  by  fraudulent  representations  they  were  void  ab  initioy  and  com- 
plainants had  a  right  to  have  them  so  declared  and  to  have  a  decree  for  the  money  paid 
by  them  respectively.    Martin  v.  ^ina  Life  Ins.  Co.,  S.  C.  Tenn.,  lb. 

3.  An  agent's  beceipt,  showing  no  specified  pebil  insubed  against,  can- 
not be  regarded  as  a  complete  contract.  It  must  be  treated  as  a  mere  application  and 
evidence  of  a  title  to  insurance.  Where  it  was  customary  for  the  agent  to  issue  such  re- 
ceipts as  sufficiently  binding,  but  aflerward  to  exchange  tnem  for  poucies  when  requested, 
and  no  policy  was  asked  lor  by  insured:  Heldj  that  the  insured  must  be  presumed  to 
have  known  the  character  of  the  company's  business,  and  to  have  expected  insurance  on 
the  usual  terms.  The  insurance  must  be  governed  by  the  conditions  imposed  by  such  a 
contract  as  the  insured  was  entitled  to  upon  his  application.  De  Chrove  v.  Met.  ins.  Co., 
Com.  App.  N.  Y.,  lb. 

4.  The  assignment  of  a  life  policy  by  a  habbied  wohan  undeb  corbciox 
of  her  husband  is  invalid.  The  New  York  Act  of  1840,  exempting  the  policy  issued  in 
accordance  with  its  provisions  from  the  claims  of  personal  representatives  and  creditors 
of  the  husband,  is  still  in  force.  By  it  a  married  woman  could  insure  for  any  sum,  and 
the  contract  may  be  continued  in  favor  of  the  children  of  the  insured  wife  after  her 
death,  and  the  wife  may  not  traffic  with  her  oolicy  as  though  it  were  realized  personal 
property  or  an  ordinary  security  for  money,  subsequent  legislation  enlarging  the  powers 
of  married  women,  under  the  Act  of  1840,  does  not  supersede  it  nor  give  them  other 
power  in  dealing  with  a  policy  issued  under  it  than  they  had  by  it.  &arrif  v.  Eq.  Lift 
Ass.  Soc.,  Ct.  App.  N.  Y.,  lb. 

5.  Assignment  of  Policy.  —  Assent  of  insubed. — Insurance  is  a  contract  of 
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indemnity,  appertaininji;  to  the  person  or  party  to  the  contract,  rather  than  to  the  prop- 
erty subjected  to  the  risk  against  which  its  owner  is  protected.  The  assent  of  the  insurer 
to  an  assignment  of  a  policy  of  insurance,  upon  a  sale  of  the  property  named  therein,  con- 
stitutes a  new  and  original  promise  to  the  assignee  to  indemnity  him  in  like  manner  as 
the  original  insured  was  indemnified ;  and  the  exemption  of  the  insurer  from  further 
liability  to  the  vendor,  and  the  premium  already  paid  for  insurance  for  a  term  not  yet 
expired,  are  a  eood  consideration  for  such  promise,  and  constitute  a  new  and  yalid  con- 
tract between  me  insurer  and  the  assignee.  A  mutual  fire  insurance  company  insured 
A,  ^'his  heirs,  executors,  administrators,  and  assigns,*'  on  his  dwelling-house  a  certain 
sum,  and  '*  on  furniture  and  clothing^  therein  "  a  certain  other  sum.  Curing  the  life  of 
the  policy,  A  sold  the  real  estate  to  B,  and  assigned  the  policy  to  him,  with  the  consent 
of  the  insurers.  A  did  not  sell  his  furniture  and  clothing  to  B,  but  reraored  them.  B 
took  possession  of  the  house,  and  placed  therein  his  own  furniture  and  clothing,  of  equal 
character  and  value,  and  it  waa  burned  with  the  house.  Hdd^  B  may  recover  of  the 
insurers  the  amount  of  the  original  insurance  upon  the  furniture  and  clothing  of  A. 
Cummings  v.  Cheshire  Co.  Ins,  Uo.j  S.  C.  N.  H.,  lb. 

6.  Mkasure  of  indemnity  — Reinsurance.  —  In  the  case  of  an  ordinary  policy 
of  insurance,  and  a  loss,  the  sum  insured  is  the  extent  of  the  insurer's  liability,  but  not 
the  measure  of  the  claim  of  the  assured.  The  contract  being  one  of  indemnity,  he  is  en- 
titled only  to  that,  and  the  actual  loss  sustained  bv  the  assured  is  the  measure  of  indem- 
nity to  which  he  is  entitled  when  it  is  less  than  the  sum  insured.  Where  an  insurance 
company,  after  having  taken  a  risk  and  reinsured  in  another  company  to  indemnify  itself 
against  loss  on  its  poUcy,  discharges  its  liability  by  the  payment  of  a  less  sum  than  that 
reinsured,  the  sum  so  paid  by  it  will  be  taken  as  the  amount  of  damaze  sustained,  and 
the  measure  of  indemnity  to  be  recovered  of  the  second  company.  Ana  where  the  policy 
of  reinsurance  contained  this  clause :  **  Loss,  if  any,  payable  jitto  ratCj  at  the  same  time 
and  in  the  same  manner  as  the  reinsured  company,"  in  case  of  a  loss  the  reinsurer  will 
only  be  bound  to  pay  at  the  same  rate  the  reinsured  shall  pay;  so  that,  if  the  reinsured 
pays  only  ten  cents  on  the  dollar  of  its  insurance,  the  reinsurer  will  pay  at  the  same  rate 
on  the  amount  of  its  policy.  111.  Mut.  Fire  Ins,  Co,  v.  Andes  Ins,  Co.^  S.  C.  111.,  Ins.  L. 
J.,  Nov.  1875. 

7.  Notice  and  proof  of  death. — A  mere  informal  notification  of  the  fact  in  a  letter 
is  sufficient  as  a  notice  of  the  death  of  the  insured  to  the  company.  Seasonable  proof  of 
death  might  serve  for  both  proof  and  notice,  but  a  mere  notice  cannot  supply  the  place 
of  a  formal  proof.  The  two  are  entirely  distinct.  When  the  form  of  proof  is  not  pre- 
scribed by  the  policy  it  must  be  such  reasonable  evidence  as  the  party  can  command  at 
the  time,  that  the  event  has  happened  upon  which  the  liability  of  the  insurer  depends. 
What  is  proof  must  be  determinea  by  the  rules  of  evidence  so  far  as  they  can  be  applied 
to  extra-judicial  proceedings.  Neglect  to  notify  a  claimant  that  a  mere  notice  of  death 
is  not  proof,  is  not  a  waiver  of  a  condition  requiring  such  proof  to  be  furnished.  O'Reilly 
V.  Guard.^Mut.  Life  Ins.  Co.,  S.  C.  Mass.,  lb. 

8.  The  Michigan  statute  against  unauthorized  insurance  does  not  pro- 
hibit an  unauthorized  company  from  contracting  in  another  state  for  insurance  on  Mich- 
igan property.     Clay,  ffc,  Ins.  Co,  v.  Huron,  ffc,  Co.,  S.  C.  Mich.,  lb. 

9.  Construction  of  polict.  —  The  policy  insuring  P.,  a  corporation,  described  the 
property  as  **  their  three  story,"  &c.  **  Loss,  if  any,  payable  to  S.,  as  his  interest  may 
appear.^'  The  policy  contained  a  provision  that  it  should  be  void  if  the  insured  did  not 
own  the  property  by  a  sole  unconditional  and  entire  ownership,  so  expressed  in  the  writ- 
ten portion.  Held,  that  where  the  whole  declaration  was  constructed  on  the  theory  that 
tlie  corporation  plaintiff  possessed  the  entire  interest,  the  introduction  of  the  expression, 
*'for  the  use  and  benefit"  of  S.  in  the  declaration  had  no  effect  to  vary  the  issue  from 
what  it  would  have  been  if  the  phrase  had  been  omitted ;  that  the  occurrence  of  the 
phrase  in  the  policy  did  not  necessitate  proof  of  any  interest  by  S.  in  the  insured  prop- 
erty ;•  and  that  the  possession  of  a  bare  legal  title  by  the  insured,  while  the  equitable 
estate  and  interest,  and  the  right  to  be  immediately  invested  with  the  legal  title,  be- 
longed to  another,  was  not  the  unconditional  ownership  contemplated  in  the  policy,  and 
avoided  the  insurance.    lb* 

10.  Liability  of  sureties  on  bond  of  agent.  —  An  agent  and  his  surety  bound 
themselves,  their  heirs,  executors,  and  administrators.  Jointly  and  severally,  the  condition 
being  that  the  agent  should  promptly  pay  his  balances  during  the  time  he  ofiiciated  as 
agent.  Held,  that  the  heirs  and  legal  representatives  of  the  surety  were  bound  for  de- 
ficiencies in  the  agent's  accounts  occurring  during  his  agency  after  the  death  of  the 
bondsman.    Royal  Ins,  Co,  v.  Davies,  S.  C.  Iowa,  lb. 
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JURISDICTION.    See  Bankruptct,  7, 17. 
LEX  LOCI  CONTRACTUS.    See  Ubuey,  2. 

MASTER  AND  SERVANT. 

Negligence  bt  fellow-besvaitt. — Dangeboub  act. — The  rule  whereby  a 
servant  is  precluded  from  iudemnity  against  injury  caused  by  the  negligence  of  a  fellow- 
servant,  only  extends  to  the  ordinary  employment  of  the  servant.  If  the  servant  is 
ordered  by  a  superior  servant  to  do  a  dangerous  act  out  of  his  ordinary  course,  wherebr 
he  suffers  damage,  the  master  will  be  responsible.  Mann  v.  Oriental  MiU  Co^  S.  C.  R. 
L,  Am.  Law  Reg.,  Dec.  1875. 

MECHANIC'S  LIEN. 

A  mechanic's  lien  to  bind  the  bepaeate  estate  of  the  wife  must  show  coTer- 
ture  upon  its  face,  and  that  the  work  was  done  with  her  knowledge  and  consent  Dm^ 
V.  Afarttn,  S.  C.  Pa.,  W.  L.  R.,  Dec.  7,  1875. 

NATIONAL  BANK. 

Special  deposit.  —  Liability  fob.  —  Negligence.  —  The  cashier  of  a  national 
bank,  with  the  knowledge  of  the  directors,  received  a  deposit  of  bonds  for  safe  keeping, 
which  were  subsequent^  lost.  The  depositor  having  indirectly  acquired  knowledge  of 
the  loss,  he  was  requested  by  the  cashier  to  keep  quiet,  and  assured  Uiat  the  loss  woald 
be  assumed  by  the  bank.  In  an  action  against  the  bank  to  recover  the  value  of  thebond^, 
the  evidence  of  other  depositors  was  admitted,  to  rebut  testimony  that  the  bonds  had  been 
stolen,  that  they  had  never  been  notified  of  the  loss  of  their  bonds  prior  to  the  sospen- 
sion  of  the  bank.  The  court  instructed  the  jury  that  the  defendants  were  only  liable  for 
gross  neglect,  and  defined  it  to  be  '*  the  omission  of  those  precautions  which  persons  of 
common  care  and  prudence  would  naturally  adopt,  though  they  might  in  reference  to 
their  own  goods  omit  them."  That  *'  the  failure  of  the  bailee  to  give  the  bailor  notice  of 
the  loss  ....  raised  a  presumption  of  negligence,  which  presumption  might  be  repelled; 
but  even  when  thus  repelled  and  rebutted,  it  still  remained  a  question  for  the  jury  to  de- 
termine whether  any  injury  resulted  to  the  plaintiff  from  the  neglect  of  the  defendant  to 
give  notice  of  the  loss."  Held:  (1.)  That  the  evidence  of  the  depositors  was  collateral 
and  superfluous,  and  therefore  inadmissible.  (2.)  That  the  defendants  were  only  respon- 
sible for  **  the  omission  of  care  which  even  the  most  inattentive  and  thoughtless  men  take 
of  their  own  concerns."  (3.^  That  the  evidence  of  the  failure  to  give  plaintiff  direct 
notice  of  the  loss  was  only  to  oe  considered  in  relation  to  the  question  of  gross  neeligence. 
Per  WooDwAED,  J. :  (1.)  That  the  mere  fact  that  a  gratuitous  bailee  has  ti^en  the 
same  care  of  goods  bailed  as  of  his  own  does  not  per  se  relieve  him  from  liability,  though 
it  would  ordinarily  create  a  presumption  of  ad^uate  diligence.  (2.)  That  when  the 
directors  of  a  national  bank  are  aware  that  the  cashier  has  voluntarily  taken  a  deposit  for 
safe  keeping,  the  acquiescence  of  the  officers  creates  a  contract  relation  which  renders  the 
bank  liable.  First  Nat' I  Bank  v.  Graham^  S.  C.  Pa.,  Leg.  Gaz.,  Dec.  17,  1875;  Leg.  Int., 
Dec.  17,  1875. 

NEGLIGENCE. 

Injubt  to  horse.  —  C.  bailed  to  B.  ahorse,  for  hire,  to  convey  him  from  D.  to  S.  B., 
upon  arriving  at  S.,  put  up  the  horse  in  a  proper  place,  and  the  next  morning  properly 
watered,  fed,  and  car^  for  her,  and  left  her,  intending  to  return,  and  in  fact  returning, 
within  a  suitable  time  to  care  for  her,  but  having  reason  to  apprehend  that  A.,  sixteen 
years  of  age,  would  attempt  to  water  the  horse  during  his  absence.  A.  turned  the  horse 
loose  to  water  her,  and  the  horse,  in  consequence  thereof,  became  lamed.  Held,  that 
these  facts  showed  no  evidence  of  lack  of  ordinary  care  and  prudence  on  the  part  of  B., 
and  that  he  was  not  liable  to  C.  for  the  damages.  Chase  v.  Moody,  S.  C.  N.  H.,  Leg.' 
Gaz.,  Jan.  7,  1876. 

See  Master  and  Servant  ;  National  Bank. 

PLEADING  AND  PRACTICE. 

1.  Bankruptcy. —  Continuance.  — If  the  court  is  satisfied  that  the  refusal,  on  a 
suggestion  of  his  bankruptcy,  of  a  continuance,  has  worked  injustice  to  a  defendant,  it 
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may  in  its  discretion  errant  him  a  review.  If  a  motion  was  made  for  a  continuance  upon 
a  suggestion  of  the  defendant's  bankruptcy,  before  judgment,  a  discharge  may  be  pleaded 
on  the  allowance  of  a  writ  of  review.     Todd  y.  Barton^  S.  C.  Mass.,  IS  N.  B.  R.  No.  5. 

2.  The  commissioners  of  the  freedman'b  savings  and  trust  company,  ap- 
pointed in  pursuance  of  the  act  of  Congress  of  June  20, 1874,  may  maintain  a  suit  in  their 
own  names  to  foreclose  a  mortgage  to  the  Trust  Company,  to  secure  a  loan  of  money,  for 
which  the  company  held  the  promissory  note  of  one  of  the  parties.  Creswell  v.  WiUiams, 
S.  C.  D.  C,  W.  L.  R.,  Dec.  21,  1875. 

See  Bankruptgt,  4,  5,  6,  8, 10,  11, 12,  IS,  15, 19,  20,  23,  24, 28,  80  ;  Husband  and 

Wife. 

PRESUMPTIONS. 

Presumption  of  death.  —  A  mere  failure  to  hear  of  or  from  a  person  for  seven  years, 
does  not  raise  a  presumption  that  death  has  occurred  under  particular  circumstances. 
McRee  v.  CoptUn,  C.  C.  St.  L.  Co.  Mo.,  Cent.  L.  J.,  Dec.  17,  1875. 

PRINCIPAL  AND  SURETY. 

A  special  act  of  the  legislature,  giving  time  to  a  particular  tax  collector  to 
collect  and  account  for  the  taxes,  operates  to  release  his  sureties.  Johruon  v.  Hacker,  S. 
C.  Tenn.,  Am.  Law  Reg.,  Dec.  1875. 

See  Insurance,  10. 

RAILROAD. 

Liability  for  failure  to  stop  at  particular  station.  —  Duty  and  rights 
or  PASSENGER  AND  COMPANY.  —  If  a  person  purchases  a  ticket  for  a  particular  railway 
train,  and  at  the  time  is  informed  by  the  agent  of  the  company  that  the  train  will  stop  at 
the  station  for  which  such  ticket  is  purchased,  he  will  have  a  right  to  take  passage  on 
such  train,  and  it  will  become  the  duty  of  the  person  in  charge  of  such  train  to  allow  him 
an  opportunity  of  leaving  the  train  at  such  station  ;  and  if,  under  such  circumstances, 
the  person  in  charge  of  such  train  does  not  stop  the  train  at  such  station,  but  carries  him 
on  to  another  station,  he  may  recover  damages  of  the  company.  But  if  the  person  pur- 
chased the  ticket  without  being  so  informed,  and  got  u]>on  a  train  which  by  the  regula- 
tions of  the  railway  company  was  not  allowed  to  stop  at  the  station  for  which  his  ticket 
was  purchased  (there  being  two  daily  trains  which  aid  stop  there),  such  passenger  could 
not  require  the  conductor  to  stop  the  train  at  such  station,  and  could  not  recover  damages 
for  being  carried  beyond  it  It  is  the  duty  of  a  railway  company  to  the  public  to  run  its 
trains  according  to  its  regulations.  These  cannot  be  infringed  to  accommodate  a  single 
passenger.  It  is  the  duty  of  each  passenger  to  inform  himself  when,  where,  and  how  he 
can  go  or  stop,  according  to  the  regulations  of  the  companv's  trains,  and  if  he  makes  a 
mistake  whicn  is  not  induced  by  the  company's  agent,  he  has  no  remedy.  .  P.  C.  ^  St, 
L.  R.  R,  Co.  V.  iVazum,'8.  C.  Ind.,  Cent.  L.  J.,  Dec.  24, 1875 ;  Leg.  6az.,  Jan.  7, 1876. 

SPANISH  GRANT. . 

Confirmation.  —  Title  bt  adverse  possession.  —  Gibson  0.  Chouteau,  IS 
Wall.  92,  criticised.  —  A  tract  of  eighty  arpents  in  the  Barriere  des  Noyers  common 
fields  was  confirmed  to  one  Jeanette,  by  the  Old  Board  of  Commissioners,  November  11, 
1811,  under  the  second  section  of  the  act  of  Congress  of  March  S,  1807.  The  United 
States  survey  for  Jeanette*s  representatives  was  approved  March  22,  1848.  A  patent 
issued  December  10,  1861,  to  Jeanette  *^or  her  legal  representatives.'*  In  1842,  one 
Steitz  entered  into  possession  of  a  portion  of  said  tract  adversely  to  those  then  entitled  as 
the  legal  representatives  of  Jeanette,  from  which  time  a  continuous  adverse  possession 
existed  until  September  15,  1871,  when  Mary  McRee,  who  had  by  various  mesne  con- 
veyances acquired  before  the  year  1850  all,  or  a  portion  of  the  title  of  Jeanette,  brought 
an  action  ot  ejectment  against  the  persons  in  possession  claiming  under  said  Steitz. 
Held:  (1.^  That  the  rivht  created  by  the  confirmation  by  the  Old  Board,  at  least  from 
the  date  ot  approval  of  the  United  States  survey  in  the  year  1848,  was  not  a  mere  right 
to  a  patent,  but  an  estate  in  the  land  itself ;  that  all  it  needed  to  make  it  complete  was 
the  mere  formal  legal  title  conferred  bv  patent.  (2.)  That  the  so-called  inchoate  or  equi- 
table title  or  estate  of  a  confirmee  without  patent  has  all  the  incidents  of  the  most  abso- 
lute estate  in  realty,  and  is  as  completely  protected  by  the  law  of  this  state;  that  a  right 
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of  dower  and  an  estate  of  tenancy  by  the  curtesy  may  exist  therein,  and  it  may  pass  by 
descent  and  by  will,  and  may  be  transferred  by  deed  or  by  estoppel,  and  may  be  seized 
and  sold  on  execution.  (8.)  That  the  rules  applicable  in  determining  the  validity  of  a 
transfer  of  the  estate  of  a  confirmee  without  patent  are  those  of  the  local  municipal  law 
of  the  state  ;  that  if  by  the  law  of  the  state  an  adverse  possession  during  the  period  pre- 
scribed by  the  statute  of  limitations  would  work  a  transfer  of  an  absolute  fee  simple  estate 
to  the  adverse  possessor,  there  can  be  no  possible  reason  for  making  an  exception  of  an 
adverse  possession  as  a  possible  mode  of  transferring  the  estate  of  a  confirmee  without 
patent.  f4.)  That  by  tne  unquestioned  law  of  this  state,  an  adverse  possession  duriuv 
the  period  prescribed  by  the  statute  does  not  merely  bar  an  entry,  but  is  as  effectual 
as  a  deed  of  conveyance  to  transfer  the  title  to  the  adverse  possessor.  (5.)  That  by 
the  admitted  adverse  possession  during  a  period  of  more  than  ten  years  prior  to  the 
patent  of  December  10,  1861,  whatever  estate  Mrs.  McRee  at  one  time  may  have  had 
was  transferred  to  the  adverse  possessors,  and  they,  and  not  she,  at  the  date  of  the  patent 
were  the  true  owners  of  the  so-called  equitable  estate,  created  by  the  confirmation  to 
Jeanette,  and  hence  her  legal  representatives.  (6.)  That  the  patent  being  to  the  '*  legal 
representatives ''  of  Jeanette,  the  rights  of  the  true  owners  of  the  inchoate  or  equitable 
estate  are  not  compromised  by  an  attempt  to  pass  upon  the  deraignment  of  title,  and 
therefore  the  adverse  possessors  come  in  under  the  terms  of  the  patent  as  such  owners, 
and  hence  as  the  legal  representatives  of  Jeanette  they  are  the  patentees.  (7.)  That  the 
doctrine  here  announced  does  not,  in  the  least,  conflict  with  that  of  Gibson  v.  Chavteaut 
13  Wall.  92,  iniismuch  as  in  that  case,  the  executive  oflicers  of  the  United  States  had 
passed  upon  the  derivative  title  under  O' Carrol  —  in  the  name  of  whose  legal  represent- 
atives the  New  Madrid  location  in  question  had  been  made  —  and  had  issued  the  patent 
to  Mrs.  McBee  as  such  representative,  and  hence,  as  the  case  stood  before  the  supreme 
court  of  the  United  States,  the  patent  to  Mrs.  McRee  had  conclusively  determined  m  her 
favor  all  matters  bearing  upon  the  derainzment  of  title,  including  adverse  poasessioa. 
McRee  v.  Copelin^  G.  C.  St.  L.  Co.  Mo.,  C^nt.  L.  J.,  Dec.  17,  1875. 

SPECIAL  DEPOSIT.  See  National  Bank. 

STATUTE  OF  FRAUDS.  See  Frauds,  Statute  of. 

TAXATION. 

Church  property.  —  Real  estate  occupied  bt  uncompleted  church  edi- 
fice. —  A  religious  society  purchased  a  lot  of  land  in  a  city  for  the  purpose  of  building  a 
house  of  worship.  The  lot  was  the  only  one  so  held,  was  not  more  than  sufficient  for  its 
reasonable  requirements  in  this  respect,  and  was  devoted  by  the  society  in  good  faith  to 
the  erection  of  a  church  edifice.  The  work  was  begun  by  driving  piles  for  the  founda- 
tion of  the  building,  and,  although  reasonable  diligence  had  been  used,  no  further  prog- 
ress had  been  made,  when  a  tax  was  assessed  by  the  city  on  the  land.  Held,  that  the 
land  was  exempt  from  taxation  under  the  Gen.  Sts.  c.  11,  §  5,  c.  7.  TtinUy  Church  v. 
Boston f  S.  C.  Mass.,  Leg.  6az.,  Dec.  SI,  1875. 

See  Bankruptcy,  82. 

USURY. 

1.  Excessive  interest  as  liquidated  damages.  —  A  stipulation  in  a  promissory 
note  bearing  ten  per  cent  interest  per  annum  until  maturity,  with  thirty  per  cent,  there- 
after as  liquidated  damages,  is  not  usurious  when  made  by  the  parties  for  the  sole  pur- 
pose of  insuring  prompt  payment.  Downly  v.  Beach,  S.  C.  111.,  Mo.  West.  Jur.,  Jan.  1876. 

2.  Lex  loci.  —  Premium.  —  Wh®'^  ^^®  borrower  resided  in  Ohio,  the  laws  of  which 
state,  at  the  time,  allowed  parties  to  contract  for  any  rate  of  interest  not  exceeding  ten 
per  cent.,  and  the  lender  resided  in  Pennsylvania,  where  six  per  cent,  was  the  legal  rate  of 
interest ;  on  a  loan  of  money  made  in  Onio,  the  parties  had  a  right  to  stipulate  in  the 
note,  for  interest  at  ten  per  cent,  per  annum,  payable  semi-annually,  and  make  the  note 
payable  in  Pennsylvania,  without  thereby  rendering  the  contract  usurious.  In  such  case 
It*  the  borrower,  at  his  option,  purchases  exchange  at  a  premium,  and  remits  the  amount 
of  interest  to  the  place  of  payment  in  this  form,  the  premium  thus  paid  for  the  exchange 
will  not  render  the  contract  usurious.  Kilgore  v.  Dempsey,  S.  C.  Ohio,  Leg.  Gaa.,  Dec. 
10,  1875. 
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NOTES   OF   OPINIONS,   DECISIONS,   AND  ORDERS 

OF   THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1875. 

Monday,  January  17,  1876. 

No.  81.  Joseph  Moore  J  appellant  y  y.  The  United  States.  Appeal  from  the  Court  of 
Claims.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  court  of  claims.  DissenXing,  Mr.  Justice  Field.  Mr.  Justice  Davis  did  not  sit 
during  the  argument,  and  took  no  part  in  this  decision.  This  was  a  claim  for  the  pro- 
ceeds of  cotton  under  the  Captured  and  Abandoned  Property  Act.  As  it  appears  that 
the  claimant  sold  the  cotton  in  question  on  the  12th  of  December,  1868,  it  is  held  that 
he  is  not  entitled  to^  recover  the  proceeds.  As  to  the  question  whether  it  was  competent 
for  the  court  of  claims  to  determine  the  signature  to  the  alleged  bill  of  sale  by  the  claim- 
ant, by  a  comparison  of  the  signature  affixed  with  a  signature  admitted  to  be  genuine  to 
other  papers  in  evidence  without  the  testimony  of  experts,  it  is  said  that  the  court  of 
claims,  in  the  absence  of  express  law  on  the  subject,  must  be  governed  by  the  common 
law,  and  that  while  the  rules  of  the  common  law  would  be  adverse  to  the  comparison  made, 
still  it  has  exceptions  furnished  by  the  ecclesiastical  law  eaually  well  settled  with  the 
rule  itself,  and  one  of  these  exceptions  is  that  if  a  paper,  admittod  to  be  in  the  hand- 
writing of  the  party,  or  to  have  been  subscribed  by  him,  is  in  evidence  for  some  other 
purpose  in  the  case,  the  signature  or  paper  in  question  may  be  compared  with  it  by  the 
jury,  and  as  the  court  of  claims  is  judge  both  of  the  law  and  the  facts,  the  comparison 
was  within  the  rule.  Although  not  distinctly  admitted  that  the  signature  with  which  the 
paper  in  question  was  compared  was  genuine,  it  was  conceded  to  be  so  by  counsel,  and 
this  was  sufficient.    To  pretend  otherwise,  would  operate  as  a  fraud  on  the  courts. 

No.  100.  T,  •/.  Haines  et  al,,  trustees,  j"c.,  appellants ,  v.  Charles  Carpenter,  executor,  ffc. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Louisiana.  Mr. 
Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs.  In  this  case  Judge  Bradley  writos  :  '*  A  mere  statement  of  the  bill  is 
sufficient  to  show  that  it  cannot  be  sustained.  Whilst  it  undoubtedly  presents  some  mat- 
ters of  equitable  consideration,  they  are  so  mixed  up  with  others  of  a  aifferent  character, 
or  which  cannot  be  entertained  by  the  circuit  court  of  the  United  States,  and  which  con- 
stitute the  main  object  and  purpose  of  the  suit,  as  to  make  the  bill  essentially  bad  on 
demurrer.  In  the  nrst  place,  the  great  object  of  the  suit  is  to  enjoin  and  stop  litigation 
in  the  state  courts,  and  to  bring  all  the  litigated  questions  before  the  circuit  court.  This 
is  one  of  the  things  which  the  federal  courts  are  expressly  prohibited  from  doing.  By 
the  Act  of  March  2,  1793,  it  was  declared  that  a  writ  of  injunction  shall  not  be  granted 
to  stay  proceedings  in  a  state  court.  This  prohibition  is  repeated  in  section  720  of  the 
Revised  Statutes,  and  extends  to  all  cases  except  where  otherwise  provided  by  the  bank- 
rupt law.  This  objection  alone  is  sufficient  ground  for  sustaining  the  demurrer  to  the 
bill.  In  the  next  place,  the  claim  that  the  court  ought  to  interfere  on  account  of  multi- 
plicity of  suits  is  manifestly  unfounded.  Only  three  suits  are  specified  for  this  purpose 
in  the  bill,  and  each  of  these  has  a  distinct  object,  founded  on  a  distinct  ground,  and  is 
instituted  by  a  distinct  class  of  claimants,  who  had  a  perfect  right  to  institute  the  suit 
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they  did.     The  state  courts  have  full  and  ample  jurisdiction  of  the  cases,  and  no  suffi- 
cient reason  appears  for  interfering  with  their  proceedings." 

No.  91.  The  Grand  Trunk  Rautoay  Co.  of  Cancula,  plaintiff  in  error ,  v.  R.  M.  Rxck- 
ardson  et  al.  In  error  to  the  Circuit  Court  of  the  United  States  Tor  the  District  of  Vermont 
Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court  with  costs  and  interest.  Thin  was  a  writ  of  error  to  a  recoYerj  against  the 
company  for  buildings  destroyed  by  a  fire  kindled  by  one  of  its  trains.  The  court  held 
that  it  was  competent  to  show  that  the  buildings  were  within  the  roadway  by  the  penuis- 
sion  of  the  company,  and  that  it  was  lawful  for  the  company  to  license  their  erection,  as 
it  would  have  been  lawful  for  the  company  itself  to  build  them  to  increase  facilities  for 
the  receipt  and  deliverv  of  freight  Hence  the  objection  by  the  company  that  it  was 
without  authority  to  make  the  contracts,  and  the  buildings  were  therefore  not  lawMj 
within  the  roadway,  is  fallacious.  There  is  nothing  in  the  case  to  show,  it  is  said,  that 
any  fault  of  the  defendants  here  contributed  to  the  loss  if  the  buildings  were  lawfully 
placed  where  they  stood.  ^ 

No.  1 80.  Af.  M.  Weltony  plaintiff  in  error,  v.  The  State  of  Missouri.  In  error  to  the 
Supreme  Court  of  the  State  of  Missouri.  Mr.  Justice  Field  delivered  the  opinion  of  the 
court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs,  and  remanding 
the  cause,  with  directions  to  enter  a  judgment  reversing  the  judgment  of  the  circuit  court 
of  Henrv  County,  and  directing  that  court  to  discharge  the  defendant  from  imprisonment, 
and  suffer  him  to  depart  without  day.  This  was  a  writ  of  error  to  a  conviction  under  the 
Missouri  statute  denning  the  status  of  peddlers,  and  prohibiting  such  from  dealing  in 
goods,  wares,  and  merchandise,  except  books,  charts,  maps,  and  stationery,  which  are 
not  the  growth,  production,  or  manufacture  of  the  state,  unless  licensed  to  do  so.  The 
court  be&w  held  the  license  to  be  a  tax  upon  a  calling,  one  which  is  limited  to  the  sale 
of  merchandise  not  the  growth  or  product  of  the  state,  and  therefore  within  state 
authority.  This  court  admits  the  general  power  of  the  state  to  impose  taxes  by  way  of 
licenses  upon  all  pursuits  and  occupations  within  its  limits,  but  held  the  license  in  this 
case,  although  nominally  upon  the  occupation,  which  consists  in  the  sale  of  goods,  to  be  in 
effect  a  tax  upon  the  g(x>ds  themselves,  and  that  such  a  tax  is  not  coQipetent  for  the  state 
to  impose.  It  is  a  discrimination  against  the  products  of  other  states  in  the  conditions  of 
the  sale  by  a  certain  class  of  dealers,  and  is  in  conflict  with  that  clause  of  the  federal 
Constitution  which  declares  that  Congress  shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states.  To  prescribe  rules  by  which  commerce 
shall  be  governed  is  to  regulate  commerce,  and  this  power  is  vested  in  Congress  without 
limitation.  It  is  difficult  to  decide  where  the  commercial  power  of  Congress  ends  and 
that  of  the  state  begins,  and  it  would  be  premature  to  state  any  general  rule  to  be  uni- 
versally applied.  But  it  is  sufficient  to  hold  in  this  case  that  the  commercial  power  of 
Conmss  continues  until  the  commodity  has  ceased  to  be  the  subject  of  discriminating 
legiuation  by  reason  of  its  foreign  character. 

j^o.  110.  Rufus  Baker  and  Isaac  F,  Graham,  assignees,  pUmUiffs  in  error,  v.  Henry  5. 
White.  In  error  in  the  Circuit  Court  of  the  United  States  for  the  District  of  Connecticut 
Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  dismissing  the  writ  of  error  for 
want  of  jurisdiction.  The  court,  aowever,  expressed  its  concurrence  in  the  view  of  the 
court  below.  The  question  was  on  the  construction  of  a  written  contract  of  a  special 
character. 

No.  108.  Sarah  E.  and  Minerva  E.  Loyd,  appellants,  y.  M.  C.  FuUon,  trustee,  f^e. 
ALopeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Georgia. 
Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said 
circuit  court,  with  costs.  Swatnb,  J. :  **  The  law  of  this  case  is  too  well  settled  to 
admit  of  doubt.  In  order  to  defeat  a  settlement  made  by  a  husband  upon  his  wife*  it 
must  be  intended  to  defraud  existing  creditors,  or  creditors  whose  rights  are  expected 
shortly  to  supervene,  or  creditors  whose  rights  may,  and  do  so  supervene,  —  the  settler 
purposing  to  throw  the  hazards  of  business  in  which  he  is  about  to  engage  upon  others, 
instead  of  honestly  holding  his  means  subiect  to  the  chance  of  those  adverse  results  to 
which  idl  business  enterprises  are  liable.''  The  case  involved  only  fact,  the  law  being 
held  to  be  as  above  stated. 

No.  114.  Thomas  Slater  Smith  et  al.,  appellants,  v.  WUUam  Vogdes,  assignee,  i^e»  Ap- 
peal from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania. Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  reversing  the  decree  of 
the  said  circuit  court,  with  costs,  and  remanding  the  cause,  with  directions  to  dismiss  the 
bill. 
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No.  118.  J,  Young  Scctmmon,  appellants^  y.  Mark  KimbaU,  assignee,  {fc.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois,  liur.  Justice 
Clifford  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court, 
with  costs,  and  remanding  the  cause  for  further  proceedings,  and  decree  in  conformity 
with  the  opinion  of  this  court.  Mr.  Justice  Strong  did  not  sit  during  the  argument,  and 
took  no  part  in  this  decision.  In  this  case  it  is  found  that  any  money  deposited  by  the 
Mutual  Security  Insurance  Company,  of  Chicago,  with  the  complainant  Scammon,  and 
which  he  still  owes  to  the  company  or  to  the  assignee,  was  and  is  held  by  him  as  a  private 
banker,  and  not  as  treasurer  of  the  company,  and  it  is  held  that  any  losses  sustained 
by  the  complainants  by  the  great  fire  at  Chicago,  for  which  the  bankrupt  corporation  was 
and  is  liable  as  insurers,  may  be  set  off  against  that  claim  of  the  bankrupt  corpo- 
ration. 

No.  119.  Asa  HodgeSy  plaintiff  in  errors  v.  Mary  A,  Speake,  administratrix ,  Sfc.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Arkansas. 
Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court,  with  costs  and  interest. 

No.  116.  The  Delaware,  Lackawanna  Sf  Western  Railroad  Co.,  appellant,  v.  Joseph 
Warren,  assignee,  Sfc.  Appeal  from  the  Circuit  Court  of  the  United  States  for  tne 
Northern  District  of  New  xork.  Mr.  Chief  Justice  Waite  announced  the  decision  of 
the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs,  and  remanding  the 
cause,  with  instructions  to  reverse  the  decree  of  the  district  court,  and  to  direct  that  court 
to  dismiss  the  bill.     On  authority  of  Wilson  v.  City  Bank,  17  Wall.  478. 

No.  115.  The  Delaware,  Lackawanna  ^  Western  Railroad  fiompany,  plaintiff  in  error, 
V.  Joseph  Warren,  assignee;  and,  No.  117.  The  National  City  Bank,  of  New  York,  plain- 
tiff in  error,  v.  Joseph  Warren,  assignee.  In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York.  Mr.  Chief  Justice  Waite  announced 
the  decision  of  the  court,  reversing  the  judgments  of  the  said  circuit  court,  with  costs, 
and  remanding  the  causes  with  directions  to  reverse  the  ju(^ments  of  the  district  court, 
and  to  direct  that  court  to  enter  judgment  in  favor  of  the  de^ndants  there.  On  authority 
of  Wilson  V.  CUy  Bank,  17  Wall.  473. 

No.  856.  John  and  J.  K.  Warren,  plaintiffs  in  error,  v.  Sheridan  Shook,  late  collector,  ^c. 
Mr.  Chief  Justice  Waite  announcea  the  decision  of  the  court,  granting  the  motion  to 
advance  this  cause,  and  assigning  it  for  argument  on  the  8th  of  February  next. 


DIGEST  OF   CASES 


PUBUSHBD  IN  EXTENSO  IN   LATE    ISSUES   OF   AMERICAN    LEGAL  PERI- 
ODICALS. 

ABBBEYIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Bee.  —  American  Law  Record,  Cincinnati,  O.,  U.  M.  Moos. 

Am.  Law  Beg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soule,  Thomas  &  Went  worth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Daily  Beg.  —  Daily  Register,  New  York,  303  Broadway,  N.  Y. 

Ins.  L.  J.  —  Insurance  Law  JoumcU,  New  York,  C.  C.  Hine,  1 76  Broadway. 

Int.  Rev.  Bee. — Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

L^.  Chron.  —  Legal  Chronicle,  Potts ville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Graz.  — Legal  Gazette,  Philadelphia,  Pa.,  King  &  Baird. 

Le^.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  B  —  National  Bankruptcy  Register,  New  York,  MoDivitt,  Campbell  &  Co. 

Pac.  Law.  Bep.  —  Pacific  Law  Reporter,  San*  Francisco,  Cal.,  J.  P.  Bogdardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  B.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Mmnes,  Iowa,  Mills  &  Co. 
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ADMIRALTY. 

L  Bill  of  lading  signed  bt  hastrb  contbart  to  dirxctions  of  char- 
terers. —  A  master  signed  a  bill  of  lading  to  the  order  of  the  shipper,  contrary  to  the 
directions  of  the  charterers,  who  were  the  true  owners  of  the  cargo.  The  shipper  then 
threatened  the  charterers  that  if  they  did  not  accept  his  draft,  he  woald  indorse  the  bill 
of  lading  over  to  a  third  party,  and  in  order  to  obtain  possession  of  the  cargo,  they  ac- 
cepted and  paid  the  draft,  and  sued  the  master  for  damages  to  the  amount  of  the  pay- 
ment, as  for  a  breach  of  the  charter-party.  Held,  that  the  master  was  not  liable.  When 
the  property  had  oqce  passed  to  the  charterers  the  shipper  could  not  revest  the  title  in 
himself  by  obtaining  the  bill  of  lading,  nor  could  he  transfer  a  good  title  even  to  one 
claiming  under  him  in  good  faith.  The  bill  of  lading  is  powerless  as  aeainst  the  trae 
owner.  Whether  the  master  could  have  been  held  for  any  expense  to  which  the  char- 
terers might  have  been  put  to  vindicate  their  title,  or  for  possible  injury  to  third  persons 
who  might  have  advanced  money  on  the  bill  of  ladine  in  ignorance  of  its  invalidity  — 
qucere.     The  Ratoley,  D.  C.  U.  S.  Mass.,  Cent.  L.  J.,  Jan.  28,  1876. 

2.  Salvage.  —  where  the  master  of  a  vessel  in  distress  accepts  the  ser- 
vices OF  SALVORS,  and  permits  them  to  render  assistance  under  the  impression  that 
their  terms  have  been  assented  to  by  him,  he  cannot  afterwards  repudiate  those  terms, 
in  the  absence  of  evidence  that  they  were  compulsory  or  unconscionable.  Where  there 
is  doubt  whether  an  offer  to  render  a  salvage  service  upon  certain  terms  was  accepted, 
that  doubt  is  removed  by  subsequent  assent,  ratification,  and  acquiescence.  Where  it 
appears  that  a  contract  for  a  salvage  service  wis  entered  into  fairly,  without  any  com- 
pulsion or  taking  undue  advantage,  to  make  an  unconscionable  bargain,  it  should  not  be 
disturbed,  especially  if  the  amount  agreed  to  be  paid,  does  not  materially  vary  from  what 
the  court  would  have  awarded,  had  were  been  no  contract.  In  estimating  the  value  of  a 
salved  vessel  for  the  purpose  of  fixing  a  salvage  award,  the  court  will  adopt  as  the  stand- 
ard, ^e  value  of  the  vessel  to  the  owners  for  the  purposes  of  repair.  A  true  resnU  is 
reached  hy  deducting  from  the  value  of  the  vessel,  just  before  the  collbion,  the  cost  of 
repur.     The  Schooner  Holgate^  D.  C.  U.  S.  Del.,  Leg.  Gaz.,  Feb.  11,  1876. 

BANKRUPTCY. 

1.  Evidence.  —  Declarations  of  bankrupt  and  of  partner  of  bankrupt.— 
The  declarations  of  the  bankrupt  in  regard  to  a  transfer  made  as  a  preference  are  com- 
petent evidence  against  the  preferred  creditor,  if  the  conspiracy  to  give  the  preference  is 
established,  although  they  were  not  made  in  the  presence  of  or  brought  to  the  knowledge 
of  the  preferred  creditor.     The  declarations  of  an  alleged  partner  of  the  bankrupt  in  re- 

fard  to  the  existence  of  the  alleged  partnership  are  not  competent  evidence,    ffudd  ▼. 
\urrow9,  S.  C.  U.  S.,  18  N.  B.  K.  No.  7. 

2.  An  attaching  creditor  may  intervene  and  oppose  an  adjudication  of  bank- 
ruptcy.   In  re  Jack,  C.  C.  U.  S.  N.  D.  Ga.,  lb. 

3.  Note  given  by  party  who  has  ceased  to  be  a  trader.  —  A  person  who 
gives  a  note  when  he  has  ceased  to  be  a  trader  does  not  commit  an  act  of  bankruptcy  hy 
suspending  payment  thereof,  although  the  note  is  given  for  a  debt  contracted  while  he 
was  a  trader,  for  the  law  requires  that  he  shall  be  a  trader  at  the  time  of  making  the 
note.    76. 

4.  Mortgage.  —  What  portion  of  proceeds  maybe  retaind  by  bankrupt.— 
Where  the  assignee  petitions  for  an  order  that  the  bankrupt  pay  over  to  him  the  proceeds 
of  a  mortgage  negotiated  two  days  before  filing  the  petition ;  held,  that  the  bankrupt  was 
entitled  to  retain  therefrom :  1.  The  amount  paid  his  counsel  for  preparing  his  petition 
and  schedules.  2.  Such  amount  as  the  assignee  should  determine  to  be  necessary  for 
the  temporary  support  of  himself  and  family,  not  exceeding,  with  his  furniture  and  other 
articles,  the  sum  oi  five  hundred  dollars  ;  but  that  he  was  not  entitled  to  retain  the  prob- 
able expenses  of  procuring  his  discharge.     In  re  Thompson,  D.  C.  U.  S.  £.  D.  Mich.,  lb. 

5.  Limitations.  —  Failure  to  discover  right  of  action.  —  To  what  cacses 
THE  second  section  OF  BANKRUPTCY  ACT  APPLIES.  — A  right  of  action  is  barred  by 
the  limitation  of  two  years,  although  the  assignee  did  not  discover  the  ri^ht  until  after 
the  expiration  of  the  two  years..  The  limitation  of  two  years  applies  to  uose  causes  of 
action  which  existed  before  the  bankruptcy,  and  came  to  the  assignee  by  the  assignment, 
as  well  as  to  those  which  arise  after  the  bankruptcy.  Norton  v.  De  la  ViUebeuve,  C.  C 
U.  S.  La.,  lb. 

6.  Loan  to  from  secured  by  note  of  individual  member  of  firm.  —  If  a  per- 
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son  loans  money  for  the  use  of  a  firm,  and  accepts  the  note  of  one  partner,  he  cannot  main- 
tain an  action  against  the  firm.  If  a  party  who  accepts  the  note  of  one  partner  is  igno- 
rant that  the  loan  is  for  the  firm,  he  cannot  maintain  an  action  against  tne  firm  after  he 
has  recovered  a  judgment  against  the  partner  on  the  note.  Herrick  v.  Herrickj  D.  C. 
U.  S.  N.  D.  N.  Y.,  lb. 

7.  A  JUDGMENT  AGAINST  PARTNERS  AND  OTHERS  JOINTLY  is  a  several  claim  as 
against  the  bankrupts,  and  cannot  receive  a  dividend  from  the  joint  estate.    lb. 

8.  Unauthorized  dividend.  —  If  the  declaration  of  a  dividend  on  a  particular  claim 
was  unauthorized,  the  assignee  may  withhold  its  payment.     lb. 

9.  Costs  WHERE  property  is  sold  for  creditors.  —  Adjustment  of  claims 
of  truster,  etc. —  Where  property  which  is  incumbered  by  liens  is  sold  at  the  sugges- 
tion of  the  general  creditors,  and  brings  no  more  than  the  amount  of  the  liens,  it  is  not 
chargeable  with  any  costs,  except  the  actual  costs  of  sale.  Where  property  is  sold  free 
from  a  mortgage,  the  bankrupt  court  has  no  authority  to  adjust  the  claims  ot  the  trustee 
under  the  mortgage  against  the  cestui  que  trusty  nor  to  ascertain  what  is  due  by  him  to 
his  counsel.    In  re  Blue  Ridge  Railroad  Co.,  C.  C.  U.  S.  So.  Ca.,  lb. 

10.  An  agreement  between  a  party  who 'intends  to  bid  at  an  assignee's 
sale,  and  the  assignee's  solicitor,  that  the  former  will  let  the  latter  have  the  prop- 
erty at  a  fixed  price  without  any  reference  to  the  amount  at  which  it  may  be  bought, 
does  not  vitiate  the  sale.     Citizens'  Bank  v.  Ober^  C.  C.  U.  S.  La.,  lb. 

11.  If  the  bankrupt  is  a  party  to  a  submission  of  a  controversy  to  a 
register,  he  is  bound  by  the  decision  in  a  collateral  action.  Johnson  v.  Worden,  S. 
C.  Vt,,  lb. 

12.  Discharge. — The  claim  of  a  conditional  vendor  for  a  conversion  of 
the  property  by  the^bankrupt  is  not  barred  by  a  discharge.     lb. 

13.  A  conditional  vendor  by  proving  his  debt  does  not  lose  his  claim  fi)r  the 
conversion  of  the  property.     lb. 

14.  Composition. —  Indorsed  notes.  —  Dividend.  —  Construction  of  reso- 
lution. —  A  resolution  of  composition  under  the  bankrupt  act  which  provided  that  pay- 
ment should  be  made  by  the  delivery  of  indorsed  promissory  notes  was  sustained  upon 
the  ground  that  such  phraseology  would  be  interpreted  to  mean  a  payment  in  money 
within  the  meaning  of  the  statute.  There  is  no  principle  of  law  which  constrains  a  court 
to  construe  the  words,  **  Received  in  full  payment,"  *'  Received  in  full  satisfaction  of,"  or 
other  similar  words,  when  applied  to  the  reception  of  a  note  or  other  security  in  payment 
of  an  antecedent  debt,  to  mean  absolute  satisfaction  ;  but  it  is  in  all  instances  a  question 
of  fact  and  intention,  to  be  deduced  from  the  words  of  the  instrument,  and  the  facts  in 
reference  to  which  they  have  been  employed.  A  resolution  of  composition  under  the 
statute  will  not  be  effective  to  discharge  the  debtor  unless  the  dividend  is  actually  paid 
to  the  creditor.  The  form  of  the  resolution  in  question  strongly  disapproved  by  the 
court.     In  re  Hurst,  C.  C.  U.  S.  E.  D.  Mich.,  Chicago  L.  N.,  Jan.  29,  1876. 

15.  Petition  against  corporation.  —  Repeal  of  original  act  by  Rev.  Stat. 
—  A  petition  to  have  a  corporation  adjudged  a  bankrupt  may  be  maintained  under 
§  5122  of  the  R.  S.  by  any  creditor  of  such  corporation,  and  the  provision  of  §  12  of  the 
Act  of  June  22,  1874,  in  relation  to  the  number  and  amount  of  the  creditors  required  to 
join  in  such  petition  against  a  natural  person,  does  not  apply.  The  original  bankrupt 
Act  of  1867,  and  all  the  acts  amendatory  thereof,  except  the  Act  of  1874  aforesaid,  were 
superseded  by  the  title  bankruptcy  of  the  R.  S.  and  repealed  by  §  5596  of  said  statutes. 
Qucere,  whether  such  repeal  took  effect  from  the  enactment  of  the  R.  S.  on  June  22, 
1874,  or  from  December  1, 1873,  the  date  on  which  said  statutes  took  effect,  as  declared 
in  §  5595  thereof.  In  re  Or.  BiMetin,  ^c.  Co.,  D.  C.  U.  S.  Or.,  Pac.  Law  Rep.,  Nov.  80, 
1875. 

16.  Composition. —  Confirmation.  —  Compensation  of  register.  —  In  compo- 
sition cases  the  register  is  entitled  to  five  dollars  for  incidental  expenses;  three  dollars 
for  the  meeting  ;  Sve  dollars  when  acting  under  a  special  order;  ten  cents  for  filing  each 
paper  ;  twenty  cents  for  each  folio  of  the  examination  ;  twenty-five  cents  for  each  affida- 
vit ;  one  dollar  for  ordering  an  adjournment:  of  a  meeting,  and  ten  cents  for  each  folio 
of  the  report.  When  the  resolution  has  been  definitely  passed  upon,  the  business  of  the 
meeting  is  over  and  no  adjournment  is  needed.  The  confirmation  need  not  be  presented 
at  the  meeting  of  creditors.  If  the  confirmation  is  presented  to  the  register,  the  time 
spent  in  examining  it  may  be  considered  as  spent  under  a  special  order.  No  memoranda 
are  necessary  in  composition  cases.  In  re  Spillman,  D.  C.  U.  S.  Mass.,  Chicago  L.  N., 
Jan.  22,  1876. 
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BILL  OF  LADING.    See  Admikaltt  ;  Estoppel. 

BILLS  AND  NOTES. 

1.  Notes  securkd  by  deed  op  trust.  —  Condition  that  none  of  kotes 
SHALL  BE  collected  TILL  LAST  18  DUE.  —  Where  a  deed  of  trust  given  to  secure 
sundry  notes  maturing  at  different  dates,  provides  that  none  of  them  shall  become  due, 
and  that  the  deed  shall  not  be  foreclosed,  till  the  maturity  of  the  note  made  latest  paya- 
ble, the  holder  who  purchases  one  of  the  notes  with  knowledge  of  the  above  provision 
cannot  recover  judgment  thereon  until  the  last  note  matures.  In  such  suit,  the  note  in 
action  and  the  deed  of  trust  may  be  read  together  and  considered  as  one  instrument. 
Broumlee  v.  Arnold y  S.  C.  Mo.,  Mo.  West.  Jur.,  Dec.  1875. 

2.  Limitations.  —  Part  payment  on  a  joint  and  several  promissory  note 
by  one  of  several  makers  will  not  prevent  the  running  of  the  statute  of  limitations  as  to 
tne  other  makers.     Hance  v.  Hair,  S.  C.  Ohio,  lb. 

8.  Fraudulent  alteration  of  note.  —  If  a  note  is  isued  in  such  form  as  to  be 
easily  altered  without  detection  and  is  raised,  the  maker  will  be  held  liable  to  a  hon6Jide 
holder  for  the  face  of  the  paper.  Brown  v.  Reedy^  S.  C.  Pa.,  Leg.  Int.,  Jan.  12,  1876; 
Cent.  L.  J.,  Feb.  4,  1876. 

4.  Note  signed  under  mistake  as  to  its  character.  —  Negligence  of 
maker.  —  Where  one  voluntarily  signs  a  promissory  note,  supposing  it  to  be  an  obliga- 
tion of  a  different  character,  but  has  full  means  of  information  in  the  premises,  and 
neglects  to  avail  himself  thereof,  relying  on  the  representations  of  another,  he  cannot  set 
up  such  ignorance  and  mistake,  as  a  defence  agiainst  an  innocent  holder  for  value  before 
maturity.  ShirU  v.  Overjohn,  60  Mo.  305  (2  Cent.  L.  J.  423),  affirmed.  If,  however,  his 
signature  is  procured  without  negligence  on  his  part,  and  through  artifice  or  fraudulent 
representation,  the  rule  is  different,  and  the  jury  should  be  left,  under  appropriate 
instructions,  to  determine  these  facts.  Frederick  v.  ClemtnSy  S.  C.  Mo.,  Cent  L.  J.,  Jan. 
14,  1876. 

See  Bankruptcy,  8,  6, 14;  Estoppel. 

BOARD  OF  TRADE. 

Usage.  —  Rule  or  board.  —  Option  contracts.  —  Evidence  of  a  usage  among 
members  of  the  Board  of  Trade  of  Chicago,  that  where  the  name  of  the  principal  is  not 
demanded  from  the  broker  at  the  time  of  a  transaction,  the  broker  alone  is  accepted  and 
considered  the  responsible  party,  is  admissible  to  explain  the  intention  of  the  parties, 
and  to  ascertain  the  nature  and  extent  of  their  contracts.  To  constitute  such  a  usage, 
there  must  have  been  such  long  and  general  acquiescence  in  it  that  the  jury  will  feel 
themselves  constrained  to  find  tnat  it  entered  into  the  minds  of  Uie  parties  and  formed  a 
part  of  the  contract.  A  rule  of  the  Board  of  Trade  of  Chicago,  providing  that  on  default 
of  either  party  to  a  contract  to  make  additional  deposit  of  security  or  margin  within  the 
next  banking  hour,  when  demanded,  the  other  may  give  notice  to  consider  the  contract 
filled  at  the  market  value  of  the  article  at  the  time  of  notice,  is  contrary  to  the  law  of  the 
land  and  void.  A  party  demanding  performance  of  a  contract  must  himself  be  readj, 
able,  and  willine  to  penorm  the  contract  on  his  part,  and  must,  as  a  general  rule,  tender 
performance  before  he  can  put  the  other  in  default  and  recover  for  a  breach;  and  a  rule 

1  Judge  Sharswood,  one  of  the  ripest  jurists  on  tions  by  reason,  or  on  account  of  his  own  n^- 

the  bench,  and  especially  in  respect  of  the  subject  gence  in  exeoutingand  issuing  a  note  that  invited 

here  involved,  writing  the  opinion  of  the  court,  tampering  with.    These  cases  did  not  dedde  that 

uses   the   following    lan^age  :     "  The    learned  the  maker  would  be  bound  to  a  bond  Jidt  holder 

counsel  for  the  plaintiff  in  error  has  appealed  to  on  a  note  fraudnlentiv  altered,  however  skilfal 

us  to  recon Rider  and  overrule  Phelan  v.  Moat^  17  that  alteration  might  be,  provided,  that  he  had 

P.  F.  Smith,  59,  and  Garrard  v.  Haddent  lb.,  himself  used  ordinary  care  and  precaution.    He 

Hince  followed  in  Zimmerman  v.  Bote^  25  P.  F.  would  no  more  be  responsible  upon  such  an  altered 

Smith,  188.    We  mean,  however,   to  adhere  to  instrument  than  he  would  upon  a  skilful  forserr 

these  cases,  as  founded  both  on  reason  and  au-  of  his   handwriting.    The  principle  to  whidi  1 

thority,  and  as  settling  a  principle  of  the  utmost  have  adverted  is  well  expressed  in  the  opinion  of 

importance  in  the  law  of  negotiable  securities,  the  court  in  Zimmerman  v.  BoUy  aupra.    it  is  the 

That  principle  is,  that  if  the  maker  of  a  bill,  note,  duty  of  the  maker  of  the  note  to  guard  not  onlr 

or  check,  issues  it  in  such  a  condition  that  it  can  himself  but  the  public  against  frauds  and  altera- 

easily  be  altereo  without  detection,  he  is  liable  to  tions,  by  refusing  to  sign  negotiable  paper  made 

a  bond  jidt  holder,  who  takes  it  in  the  usual  in  such  a  form  as  to  admit  of  fraudulent  pnu:tices 

course  of  business  before  maturity.    The  maker  upon  them  with  ease  and  without  ready  detec- 

ought  surely  not  to  be  discharged  from  his  obliga-  tion."  —  Editor. 
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of  the  Board  of  Trade  dispensing  with  such  readiness  or  tender  is  contrary  to  the  law  of 
the  land  and  yoid.    Lyon  v.  CvSbertson^  S.  C.  111.,  Chicago  L.  N.,  F^b.  5,  1876. 

COERCION.     See  Duress. 

COMMON  CARRIER.    See  Estoppel. 

CONSTITUTIONAL  LAW. 

Invalidity  of  act  to  effect  indirectly  object  of  act  declared  to  be 
UNCONSTITUTIONAL.  —  The  Wisconsin  Act  df  1870,  ch.  56,  §  22,  requiring  foreign 
insurance  companies  before  being  licensed  to  do  business  in  that  state,  to  enter  into  an 
agreement  not  to  remoye  suits  &om  the  state  courts  to  the  federal  courts,  having  been 
declared  yoid  by  the  supreme  court  of  the  United  States  (Insurance  Co.  v.  Morse,  20 
Wall.  445),  the  Act  of  April  5,  1872,  making  it  the  duty  of  the  secretary  of  state  to 
revoke  the  license  of  such  companies  in  case  of  so  removing  suits  is  also  void,  and  the 
circuit  court  of  the  United  States  will  issue  an  injunction  to  the  secretary  of  state 
restraining  such  revocation.  Hartford  Fire  Ins.  Co.  v.  Doyle,  C.  C.  U.  S.  W.  D.  Wise, 
Cent.  L.  J.,  Jan.  21,  1876. 

CONSTRUCTION   OF   STATUTES. 

Construction  of  statute  of  Kentucky  touching  actions  for  death.  — 
Death  caused  by  surgeon.  —  A  statute  of  Kentucky  enacts  as  follows:  <*  If  the 
life  of  any  person  is  lost  or  destroyed  by  the  wilful  neglect  of  another  person  or  persons, 
company  or  companies,  corporation  or  corporations,  their  agents  or  servants,  then  the 
personal  representative  of  tne  deceased  shall  have  the  right  to  sue  such  person  or  per- 
sons, company  or  companies,  corporation  or  corporations,  and  recover  punitive  damages 
for  Uie  loss  or  destruction  of  the  life  aforesaid."  Held,  that  this  statute  does  not  give  a 
right  of  action  for  the  loss  of  a  life  through  the  neglect  or  unskilfulness  of  a  surgeon  in 
dressing  a  wound ;  and  that  a  petition  which,  with  other  proper  allegations,  stated  that 
the  de&ndant,  a  surgeon,  '*  wholly  failed  and  wilfully  neglected  and  refused  to  comply 
with  his  said  undertuing,  and,  on  the  contrary,  so  unskilfully,  negligently,  and  improp- 
erly attended,  set  and  bandaged,'treated  and  cared  for  said  fracture,  that  the  life  of  plain- 
tifrs  intestate  was  thereby  destroyed,"  —  was  bad  on  demurrer.  Parish  v.  Davidson*s 
AdmWy  Ct.  App.  Ky.,  Cent.  L.  J.,  Jan.  7,  1876. 

See  Constitutional  Law. 

CONTRACT. 

1.  Agreement  not  to  use  building  for  particular  purpose. — Injunc- 
tion. —  A  stipulation  in  a  deed  of  conveyance,  whereby  the  grantee,  in  part  considera- 
tion for  the  conveyance,  agrees  for  himself,  his  heirs,  and  assigns,  that  the  premises 
conveyed  shall  not  be  used  or  occupied  as  a  hotel,  so  long  as  certain  other  property 
owned  by  the  grantor  shall  be  used  for  that  purpose,  binds  both  the  (nrantee  and  all 
claiming  under  him,  and  may,  in  equity,  be  enforced  by  injunction.  Stines  v.  Dorman, 
S.  C.  O.,  Leg.  Gaz.,  Feb.  4,  1876. 

2.  Invalidity  of  contracts  which  intolve  agreement  to  influence 
legislation.  —  Contracts  which  provide  for  compensation  in  consideration  of  particu- 
lar service  to  be  rendered,  such  as  the  collection  of  evidence,  the  preparation  of  papers, 
or  the  delivery  of  arguments  in  support  of  a  claim,  are  legitimate  everywhere ;  but  where 
parties  agree  to  pay  any  claim  of  a  delegate  in  Congress  for  service  rendered  by  him  in 
securing  the  payment  of  a  claim  (where  legislation  is  reouired  for  the  payment),  the  con- 
tract is  void  as  against  public  policy.  Weed  v.  Black, ^  S.  C.  D.  C,  W.  L.  R.,  Jan.  19, 
1876. 

1  Judge  WvLtB,  writing  for  the   court,  thus  ticular  services  to  be  rendered,  each  as  the  collec- 

states  the  rule :  "  If  the  terms  of  the  contract  be  tion  of  evidence,  the  preparation  of  papere,  or  the 

broad   enough  to  cover  services   of   any  kind,  delivery  of  arguments  m  support  of  claims,  are 

whether  secret  or  open,  honest  or  dishonest,  the  legitimate    everywhere.     Even    these,    however, 

law  pronounces  a  ban  upon  the  paper  itself.    Nor  would  not  be  sustained  if  employed  as  covers  for 

will  honest  services,  substantially  performed,  sane-  actual  fraud,  against  the  policy  of  the  law.''  — 

tify  an  unlawful  contract.    But  contracts  which  Editok. 
provide  for  compensation  in  consideration  of  par- 
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3.  Merger  of  oral  in  written  agreement.  —  Instraments  of  conrejance  em- 
bodying  the  term  of  a  contract  may  Bometimes  be  executed  and  delivered  in  fall  perfonn- 
ance  o?  an  oral  agreement,  and  may  even  yaiy  it,  and  then  the  oral  agreement  is 
considered  as  merged  in  the  written.  Doty  v.  Martin,  S.  C.  Mich.,  Cent.  L.  J.,  Jan.  7, 
1876. 

4.  Parol  evidence  as  to  so  much  of  oral  agreement  as  has  not  beex 
MERGED  IN  A  WRITTEN  CONTRACT.  —  Where  papers  are  executed  and  delivered  in 
performance  of  a  part  only  of  an  oral  agreement,  leaving  some  distinct  portion  untoached 
and  unperformed,  so  much  of  the  oral  agreement  as  is  left  unperformed  is  not  merged  in 
the  written  agreement,  and  parol  evidence  to  show  what  the  actual  agreement  was  is  not 
then  excluded. 

5.  Sale  of  good-will  not  within  the  statute  of  frauds  as  a  contract 
NOT  TO  be  performed  WITHIN  A  YEAR.  —  An  cxecuted  oral  agreement  for  the  sale 
of  the  good-will  of  one's  professional  practice  is  not  void  under  the  statute  of  frauds  as 
a  contract  not  to  be  performed  within  a  year.  When  the  practice  is  transferred,  paid  for, 
and  entered  upon,  the  parties  have  done  what  they  could  to  make  the  transaction  com- 
plete, even  if  the  purcnaser  does  not,  within  the  year,  reap  all  the  benefits  he  expects 
from  it. 

6.  Mortgage.  —  Dower.  —  Tax-title,  etc.  —  Defendants  purchased  of  complain- 
ant a  large  quantity  of  land,  giving  for  part  of  the  purchase  price  two  conditional 
notes,  secured  b/  mortgage  on  the  lands  ;  by  the  conditions  of  the  notes,  one  was  not  to 
become  due  and  payable  until  the  complainant  should  obtain  a  release  of  a  certain  "  appa^ 
ent  right  of  dower"  existing  on  some  of  the  lands,  or  until  such  "apparent  riffht  of 
dower  should  otherwise  cease  to  exist ;  "  and  the  other  was  not  to  become  due  and  pay- 
able until  the  complainant  should  "  clear  up  "  the  taxes  and  tax-titles  standing  against  the 
lands.  Held,  that  the  court,  being  called  upon  to  administer  the  doctrines  of  equity, 
would  look  at  the  essence  and  substance  of  the  transaction,  and  only  require  snch  per- 
formance of  the  conditions  as  would  give  the  defendants  a  fair,  marketable  title,  ndd^ 
further,  that  the  court  would  look  into  the  facts  of  the  case  to  see  if  there  was  any  real 
or  "  apparent  ri^ht  of  dower  "  at  the  time  the  notes  were  given,  and  would  not  require 
complainant  to  ootain  a  release  of  that  which  did  not  exist. 

Under  the  statutes  of  Michigan,  a  woman  who  resides  with  her  husband  out  of  the 
state  at  the  time  the  husband  alone  conveys  lands  within  the  state,  has  no  continent  or 
inchoate  right  of  dower  in  the  lands  so  conveyed,  and  the  facts  being  conceded,  m&  hss 
no  "  apparent  right  of  dower." 

A  married  woman  cannot  be  made  a  party  to  a  foreclosure  suit  in  a  case  like  this,  for 
the  purpose  of  litigating  her  supposed  inchoate  right  of  dower,  nor  were  there  any  other 
legal  proceedings  open  to  complainant  as  between  him  and  such  married  woman  to  test 
the  matter. 

There  being  no  right  of  dower,  nor  "  apparent  riffht "  at  the  tinre  of  the  transaction : 
Held,  that  the  failure  of  complainant  to  obtain  a  release  was  no  defence  to  the  note.  In 
determining  the  question  whether  the  tax-titles  were  extinguished,  the  court  must  act 
upon  the  evidence  given  ;  would  not  speculate  upon  possibilities,  but  determine  from  the 
evidence ;  and  if,  upon  the  proof,  any  tax-titles  that  were  standing  against  the  lands  at 
the  time  of  the  transaction  appeared  to  be  extinguished,  whether  through  the  agency  of 
the  complainant  or  otherwise,  they  must  be  considered  out  of  th&  way. 

One  who  is  a  tenant  in  common  with  others  of  lands  can  acquire  no  title  adversely 
to  his  co-tenants,  by  buying  the  lands  for  taxes  levied  thereon  while  he  was  sach  co- 
tenant.  Nor  will  the  purchase  by  him  in  the  name  of  others  create  any  title  in  such  third 
persons  adverse  to  his  co-tenants. 

The  purchase  by  complainant  of  tax-titles,  for  taxes  levied  after  he  had  parted  with 
his  interest  in  the  lands, />nm5  facie  cut  off  all  prior  tax-titles,  and  "cleared  up"  such 
prior  titles,  so  as  to  satisfy  the  condition  of  the  second  note. 

Where  the  condition  had  not  been  entirely  performed  before  the  filing  of  the  bill,  but 
complainant  appeared  on  the  hearing  to  be  then  able  and  willing  to  perform  :  Held,  that 
he  should  have  a  reasonable  time  to  do  such  things  as  were  found  still  undone,  on  which 
performance  he  should  be  allowed  to  foreclose  his  mortgage.  Ligare  v.  SmpU,  S.  C. 
Mich.,  Chicago  L.  N.,  Dec.  18,  1876. 

See  Bankruptcy,  10;  Board  of  Trade. 
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CRIMINAL  LAW. 

1.    CONSPIRACT  TO  DSFRAUD  THE  REVENUE.  —  ThE  "  St.  LoUIS  WHISKEY  RING." 

—  Dkculratioms  of  co-conspirators.  —  Good  character.  —  The  extent  and 
nature  of  the  conspiracy  formed  in  1871,  and  continuing  until  1875,  in  the  city  of  St. 
Louis,  to  defraud  the  government  out  of  the  tax  levied  upon  the  production  of  distilled 
spirits,  stated.  When  and  for  what  purpose  the  declarations  of  a  conspirator  can  be  ad- 
mitted in  e^dence  against  the  defendant,  on  an  indictment  charging  him  with  com- 
plicity in  the  conspiracy.  The  substance  of  the  testimony  relied  on  by  the  government 
to  show  the  defendant's  connection  with  the  conspiracy  stated.  The  weight  due  in  the 
law  to  the  testimony  of  confessed  conspirators  and  accomplices  stated  ;  and  the  rules  of 
law  laid  down  in  respect  to  the  power  of  juries  to  convict  on  such  testimony  when  not 
corroborated.  The  defendant's  previous  good  character ;  for  what  purposes  it  is  to  be 
considered  by  the  jury,  and  to  what  extent  available  to  the  defendant,  tl.  S.  v.  McKee, 
Cent.  L.  J.,  Feb.  11,  1876. 

2.  Ibid.  —  On  the  trial  of  an  indictment  for  a  conspiracy  to  defraud  the  government 
out  of  internal  revenue  taxes,  where  a  conspiracy  has  been  proven  and  there  is  evidence 
connecting  the  defendant  therewith,  and  one  of  the  conspirators  has  testified  to  the  fact 
that  at  the  end  of  every  week  he  gave  to  a  co-conspirator  certain  moneys,  the  gains  of 
the  conspiracy,  it  is  competent  to  show  by  the  witness  what  directions  he  gave  to  such 
co-conspirator  as  to  payins  or  delivering  the  money  to  the  defendant.  In  such  case  the 
subsequent  declarations  of  such  co-conspirator  as  to  what  he  did  with  the  money  so  paid 
to  him,  are  admissible  as  a  part  of  the  res  gesta,  but  not  for  the  purpose  of  connecting  the 
defendant  with  the  conspiracy,  and  the  jury  should  disregard  it,  unless  they  should  be 
of  opinion  that  the  defendant  has  been  connected  widi  the  conspiracy  by  evidence 
aliunde.  In  determining  whether  there  has  been  sufficient  evidence  of  a  conspiracy  to 
warrant,  as  agaipst  the  defendant,  the  admission  of  evidence  of  the  acts  and  declarations 
of  the  alleged  conspirators,  the  court  is  not  at  liberty  to  reject  the  uncorroborated  testi- 
mony of  self-confessed  accomplices  and  members  of  the  conspiracy.  Nor  can  the  court 
declare,  as  matter  of  law,  that  such  testimony  is  unworthy  of  belief  unless  corroborated. 
The  credibility  of  such  testimony  is  a  question  for  the  jury  under  the  advice  and  direc- 
tion of  the  court,  and  is  not  a  question  of  law  for  the  court    lb. 

CUSTOM.    See  Board  of  Trade. 
DOWER.    See  Contract,  6. 

DURESS. 

Receipt  of  Confederate  honey  under  protest.  —  Coercion  defined.  — 
Where  it  appeared  that  the  testator,  who  had  for  many  vears  been  a  depositor  in  the 
branch  of  the  Union  Bank  of  Tennessee  at  Memphis,  had,  during  the  pending  of  the 
civil  war,  and  while  Memphis  and  West  Tennessee  wore  under  Confederate  military  rule, 
and  the  courts  were  suspended,  received  notice  from  said  branch  bank  to  come  and  with- 
draw his  deposit ;  and  that  the  testator  declined  the  persistent  offer  of  the  bank  to  pay 
him  the  amount  of  his  deposit  in  Confederate  money,  out  waived  and  delayed  the  matter 
for  eight  days,  and  then  received  the  money  under  protest :  and  that  there  was  a  general 
excitement  on  the  subject  of  Confederate  money,  but  the  testator  was  not  compelled  to 
withdraw  his  deposit,  nor  did  he  act  under  a  sense  of  impending  danger  produced  either 
^  threats  of  the  bank  or  fears  that  he  would  incur  the  penalty  of  any  military  order. 
£teld  (reversing  the  decree  of  the  court  below),  that  there  was  in  the  transaction  no 
ground  on  which  to  hold  that  there  was  duress,  coercion,  or  undue  influence  on  the 
part  of  the  bank,  and  the  settlement  made  at  the  date  of  the  withdrawal  of  the  de- 
posit was  allowed  to  stand.  Fogg  v.  Union'  Bank^  S.  C.  Tenn.,  Chicago  L.  N.,  Dec. 
25,  1875. 

ESTOPPEL. 

Bill  of  lading.  —  Forgery  of  warehouse  receipt  by  agent.  —  Bills  and 
NOTES.  —  Common  carrier.  —  The  defendant,  in  October,  1867,  by  its  general  agent, 
issued  bills  of  lading  to  one  Michaels.  The  bills  named  Armour  &  Plankmgton  as  con- 
signees. Michaels  represented  to  tlie  azent  that  he  had  a  quantitv  of  lard  in  a  ware- 
house, and  delivered  to  the  agent,  at  the  time  he  obtained  the  bills  of  lading,  what 
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purported  to  be  warehouse  receipts  for  the  lard.  Defendant's  agent  received  the  receipt! 
and  delivered  to  Michaels  the  bills  of  lading.  The  warehouse  receipts  proved  to  be  for- 
geries, and  the  defendants  were  unable  to  obtain  any  lard.  Michaels  drew  drafts  upoa 
Armour  &  Plankington,  the  plaintiffs,  and  attached  the  same  to  the  bills  of  lading. 
Michaels  procured  a  discount  of  the  drafts  and  absconded  with  the  money.  No  lata 
coming  forward,  the  plaintiffs  commenced  suit  The  agent  of  the  company  was  Informed 
by  Michaels  that  the  bills  of  lading  were  to  be  used  at  the  bank.  They  were  issued  with 
the  expectation  that  they  would  be  acted  upon  by  bankers  and  other  capitalists.  It  (the 
company)  cannot  complain  if  the  bills  accomplished  the  purpose  for  which  they  were 
designed.  The  representation  in  the  bills  were  made  to  any  one,  who,  in  the  course  of 
business  might  think  fit  to  make  advances  on  the  faith  of  them.  There  is  thus  presented 
every  element  necessary  to  constitute  an  estoppel  in  pain.  Armour  v.  MtcS,  Cent  R,  R. 
Co,^  Com.  App.  N.  Y.,  Mo.  West.  Jur.,  Feb.  1876. 

EVIDENCE. 

In  an  action  for  the  wrongful  diversion  of  water  used  for  a  tannery,  en- 
dence  of  the  permanent  injury  done  to  the  market  value  of  the  tannerj  should  not  be 
admitted.  That  is  not  the  true  measure  of  damages.  Bare  v.  Hoffinan^  S.  C.  Pa.,  Leg- 
Int,  Dec.  24,  1875. 

See  Bankruptcy,  1 ;  Contract,  4 ;  Criminal  Law. 
GOOD- WILL.     See  Contract,  5. 

INJUNCTION.    See  Contract,  1. 

INSURANCE. 

1.  Construction  OF  policy.  —  Credit. — Waiver  of  condition.  —  The  policj 
provided  that  the  premium  should  be  due  and  payable  on  delivery,  but  where  a  credit 
was  given  for  four  months,  the  policy  shall  be  in  force  during  that  time,  but  unless  the 
premium  is  paid  within  four  months,  the  company  shall  not  be  liable  for  a  subsequent 
loss.  The  policy  also  provided  that  if  no  loss  had  occurred,  payment  of  the  premiam 
after  the  foiv  months  renders  the  insurance  valid.  The  policy  was  delivered  by  the 
agent,  who  had  no  authority  to  waive  its  conditions,  with  no  demand  for  immediate  pay- 
ment. The  property  was  burned  after  the  expiration  of  the  four  months,  the  premium  being 
still  unpaid.  In  a  similar  contract  between  the  parties  a  short  time  before,  the  premiam 
was  paid  to  the  agent  more  than  four  months  after  delivery,  and  no  objection  was  raised 
to  the  validity  of  the  policy.  Held,  that  the  bare  delivery  of  the  policy,  without  de- 
manding payment,  did^ot  of  itself  definitely  fix  the  terms  of  credit  at  four  months;  that 
the  policy  condition  requiring  payment  within  four  months  was  waived  in  the  case  of  the 
prior  policy,  and  there  was  ground  for  a  jury  to  find  that  it  was  waived  in  the  case  of  the 
second.    Bowman  v.  Ag,  Ins,  Co.,  Ct.  App.  N.  Y.,  Ins.  L.  J.,  Jan.  1875. 

2.  The  insured  had  been  repairing  under  a  special  permit.  —  Work  was 
stopped  before  the  expiration  of  the  permit.  After  the  expiration  the  work  was  recom- 
meoced.  In  less  than  five  days  afler  the  recommencement,  the  premises  were  burned 
from  other  causes.  The  policy  permitted  repairs  during  five  days  in  each  year  without 
notice.     Held,  that  there  was  no  violation  of  the  policy.    Rann  v.  Home  Ins.  Co.,  lb. 

3.  Misrepresentation  and  warranty. — The  application,  which  was  a  warranty, 
contained  the  following  interrogatories  and  answers :  *^  Is  the  party  subject  to  dvs- 
pepsia  ?  "  Ans.  "  None."  "  Has  the  party  employed  or  consulted  any  physician  t " 
Ans.  **  None."  Held,  that  the  fact  of  insured,  from  six  months  to  a  year  previously, 
having  suffered  from  dyspepsia  while  afflicted  with  an  abscess,  and  having  then  employed 
a  physician,  was  not  conclusive  evidence  of  a  breach  of  warranty  whim  would  disturb 
the  finding  of  a  jury.     World  Mut,  Ins,  Co.  v.  SckuUz,  S.  C.  HI.,  lb. 

4.  Misstatements  in  application.  —  The  insured  answered  in  the  application 
that  neither  his  parents,  brothers,  or  sisters  had  been  afflicted  with  pulmonary  or  scrofu- 
lous disease.  In  another  answer  he  states  that  his  mother  died  of  scrofula.  He  also 
answered  that  one  of  his  brothers  died  of  unknown  disease,  and  one  of  his  sisters  died  of  a 
disease  of  the  blood.  It  was  not  shown  that  the  father,  or  two  of  the  brothers,  or  one 
sister  had  been  afflicted  with  scrofula.  Held,  that  there  was  no  misstatement  as  to  we 
mother,  and  that  where  from  the  testimony  there  is  room  for  a  reasonable  doubt  whether 
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insured  knew  that  his  brother  and  sister  died  of  scrofula,  the  court  will  not  pronounce 
the  answers  a  misstatement  as  a  matter  of  law. 

Insured  stated  that  he  had  no  scrofula  as  he  was  aware  of.  Held,  that  it  was  a  ques- 
tion for  the  jury  whether  he  was  aware  of  it. 

The  insured  did  not  communicate  the  facts  that  he  was  lame  and  had  an  affection  of 
the  groin.  Held^  where  there  was  no  general  or  specific  questions  calling  for  these  facts, 
and  the  question  whether  his  usual  good  health  was  impaired  by  the  affectioq  in  the 
groin  was  fairly  submitted  to  the  jury,  the  court  will  not  overrule  the  finding  and  pro- 
nounce the  failure  to  mention  these  affections  a  concealment  of  circumstances  hazardous 
to  the  policy.     Swift  v.  Masn,  Mut,  Life  Ins,  Co,^  Ct.  App.  N.  Y.,  lb. 

5.  Other  insurance.  —  Estoppel.  —  A  policy  stipulated  that  the  procurement  of 
other  insurance  should  make  it  void  if  procured  without  the  consent  ot  the  company. 
Other  insurance  being  in  fact  obtained,  if  the  first  insurer,  on  being  afterward  informed 
of  it,  raises  no  objection  further  than  to  ask  why  it  was  not  obtained  from  him,  and 
otherwise  treats  it  as  a  matter  of  course,  he  estops  himself  from  repudiating  his  liability 
for  loss  that  occurs  after  his  conduct  has  induced  the  insured  to  rest  satisfied  with  his 
policies.  Where  an  insurance  policy  stipulates  that  other  insurance  obtained  without 
the  consent  of  the  company  shall  invalidate  the  policy,  but  contains  the  clause,  '*  $8,000 
other  insurance  permitted/'  it  is  to  be  assumed  that  consent  to  future  insurance  need  not 
be  more  definite,  e.  g.y  in  specifying  the  companies  granting  it  by  name.  West.  Fire 
Ins.  Co.  V.  EarU,  S.  G.  Mien.,  lb. 

6.  Delivery  of  policy  by  agent.  —  Where  dealings  were  had  exclusively  with 
the  insurance  agent,  his  delivery  of  the  policy  is  binding  on  the  company,  even  though 
it  be  not  countersigned  as  required  by  their  rules.  Delivery  is  a  waiver  of  the  formal 
condition.    lb. 

7.  Nature  of  contract  of  insurance.  —  Assignment  of  policy.  —  Con- 
struction OF  POLICY.  — Insurance  is  a  contract  of  indemnity,  appertaining  to  the  per- 
son or  party  to  the  contract,  rather  than  to  the  property  subjected  to  the  risk  against 
which  its  owner  is  protected.  The  assent  of  the  insurer  to  an  assignment  of  a  policy  of 
insurance,  upon  a  sale  of  the  property  named  therein,  constitutes  a  new  and  original 

Sromise  to  the  assignee  to  indemnify  him  in  like  manner  as  the  original  insured  was  in- 
emnified ;  and  the  exemption  of  the  insurer  from  further  liability  to  the  vendor,  and 
the  premiums  already  paid  for  insurance  for  a  term  not  yet  expired,  are  a  ^ood  consider- 
ation for  such  promise,  and  constitute  a  new  and  valid  contract  between  tne  insurer  and 
the  assignee.  A  mutual  fire  insurance  company  insured  A,  "  his  heirs,  executors,  admin- 
istrators, and  assigns,"  on  his  dwelling-house  a  certain  sum,  and  **on  furniture  and 
clothing  therein  "  a  certain  other  sum.  During  the  life  of  the  policy,  A  sold  the  real 
estate  to  B,  and  assigned  the  policy  to  him,  with  the  consent  of  the  insurers.  A  did 
not  sell  his  furniture  and  clothing  to  B,  but  removed  it.  B  took  possession  of  the 
house,  and  placed  therein  his  own  ramiture  and  clothing,  of  equal  character  and  value, 
and  it  was  burned  with  the  house.  Held,  B  may  recover  of  the  insurers  the  amount  of 
the  original  insurance  upon  the  furniture  and  clothing  of  A.  Cummings  v.  The  Cheshire 
County  M.  F.  Ins.  Co.,  S.  C.  N.  H.,  Leg.  Gaz.,  Jan.  21,  1876. 

See  Constitutional  Law. 
LIMITATIONS.    See  Bankruptcy,  5  ;  Bills  and  Notes,  2. 

MARRIED  WOMAN. 

Liability  of  separate  estate  of,  upon  promise  to  pay  debts  of  husband. 
—  Property  was  settled  upon  a  trustee  to  be  held  for  the  sole  and  separate  use  of  a 
feme  covert,  and  vesting  in  her  an  absolute  and  exclusive  control  and  a  complete  jvts 
disponendL  Either  she  or  her  husband  contracted  debts  with  a  firm  of  commission  mer- 
chants, and  afterwards  her  husband  and  herself  addressed  a  letter  to  this  firm  promising 
to  pay  the  debts  out  of  the  proceeds  of  such  separate  estate.  The  court,  being  of  opinion 
that  the  credits  were  given  on  the  faith  of  the  separate  estate,  held  (reversing  the  court 
below),  that  it  ought  to  be  subjected  to  the  satisfaction  of  the  debts.  Musson  v.  Trigg, 
S.  C.  Miss.,  Cent.  L.  J.,  Feb.  4,  1876. 

MECHANIC'S  LIEN. 
A  mechanic's  lien  filed  against  two  blocks  of  houses,  built  under  the  same 
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contract,  diyided  merely  hy  a  private  way,  the  right  to  which  belongs  to  both  blocks,  mfty 
be  apportioned  among  the  several  houses.  FUzpairick  v.  AUen,  §,  G.  Pa.,  Leg.  6az., 
Jan.  31,  1876. 

M0BT6A6E.    See  Bankbuptct,  4,  9  ;  Contract,  6. 

MUNICIPAL  CORPOBATION. 

1.  Can  act  only  thbouoh  itb  legal  beprksbntativbs. — Inyaliditt  or 

CONTRACT  BT  CITT  BNOINEEB  ACTING  UNDER  BESOLUTION  OF  CITY. COUNCIL.— The 

adoption  by  a  city  council  of  a  resolution,  ordering  the  city  en^neer  to  let  out  a  contract 
for  macadamizing  a  street,  without  the  concurrent  action  of  uie  mayor,  b  a  nullity,  im- 
posing no  legal  objection  whatever  upon  the  municipality,  and  gives  the  contractor  no 
right  of  action  against  the  adjoining  property  owners.  Nor  will  the  city  be  liable  to  htm 
for  expenditures  in  endeavoring  to  enforce  the  collection  of  his  tax-bills  against  itself. 
The  principles  of  law  that  govern  cases  of  illegal  or  imperfect  execution  of  manicipal 
powers,  or  cases  where  an  absolute  duty  is  imposed  upon  the  corporation,  haYe  no  appli- 
cation to  the  state  of  facts  supposed,  for  a  municipality  cannot  act  at  all  except  throuo[h 
the  mayor  and  council,  and  the  propriety  of  improving  a  street  is  a  matter  restinz  in  tiie 
sound  discretion  of  its  officers.  Moreover,  the  contractor  must  be  held  to  know  Uie  law, 
and  will  be  presumed  to  know  that  his  claim  is  invalid.  Saxton  v.  Citg  of  Sl  Jwepk, 
S.  C.  Mo.,  West  Jur.,  Dec.  1875. 

2.  Negligence  in  connection  with  performance  of  unauthorized  work-— 
The  rule,  that  when  a  city  undertakes  the  execution  of  public  work  authorized  hj  its 
charter,  though  it  is  not  bound  to  undertake  the  same,  it  is  liable  for  negligence  in  the 
performance  of  such  work,  does  not  apply  to  defective  municipal  legislation.    lb, 

NEGLIGENCE.    See  Bills  and  Notes,  S,  4 ;  Railroad. 
OPTION  CONTRACT.    See  Boabd  of  Trade. 

PLEADING  AND  PRACTICE. 

Depositions  in  U.  S.  coubts.  —  Requisites  of  explained,  etc.  — ^  Section  866 
of  the  R.  S.  gives  the  courts  of  the  U.  S.  power  to  grant  a  dedimus  to  take  the  examina- 
tion of  a  witness  whenever  in  their  judgment  it  may  be  necessary  to  prevent  a  failure  or 
delay  of  justice ;  and  §§  868-4-5  of  said  R.  S.,  relating  to  taking  depositions  de  bene  ene^ 
have  no  application  to  the  granting  or  execution  of  said  dedimus.  The  mode  of  ifisuing 
and  executing  a  dedimus  granted  in  pursuance  of  said  §  866  is  regulated  by  "  common 
usage  ''  or  practice,  which  usage  or  practice,  as  to  this  court,  is  prescribed  by  §§  807-8-9 
of  the  Or.  Civ.  Code,  relating  to  taking  depositions  on  commission  ;  and  title  7  of  chapter 
9  of  said  Code,  relating  to  taking  depositions  de  bene  esse^  does  not  apply.  A  person 
appointed  to  execute  a  dedimus  represents  the  court  and  not  the  parties  ;  and  his  commis- 
sion should  contain  full  directions  as  to  the  manner  of  its  execution,  as  set  forth  in  §  809 
of  the  Or.  Civ.  Code.  In  certifying  the  deposition  to  the  court  it  is  not  necessary  for  the 
commissioner  to  state  when  or  where  the  examination  of  the  witness  was  taken,  nor  by 
whom  it  was  reduced  to  writing,  or  that  the  witness  was  *^  cautioned  "  before  being  sworn. 
A  witness  examined  under  a  dedimus  should  be  sworn  according  to  the  law  of  the  fomm 
from  whence  it  issued.  Section  860  of  the  Or.  Civ.  Code  having  provided  that  an  affir- 
mation may  be  made  by  any  person  in  place  of  an  oath,  a  dedimus  which  authorizes  the 
commissioner  to  administer  an  oath  to  a  witness  is  well  executed  in  this  respect,  when  it 
appears  from  the  return  thereto  that  the  witness  was  duly  affirmed.  A  return  to  a  dedi- 
mus need  not  show  how  a  witness  was  sworn  or  affirmed,  so  that  it  states  substantiallj 
that  the  witness  was  duly  sworn  or  affirmed  ;  nor  is  it  material  whether  the  facts  required 
to  be  stated  in  such  return  are  stated  in  the  introduction  or  conclusion  of  the  examination, 
so  that  they  are  plainly  referred  to  and  included  by  the  commissioner  in  certifying  the  dep- 
osition as  a  part  of  the  proceeding  and  return.  Jones  v.  Or,  Cent.  R.  W.  Co-i  ^'  ^• 
U.  S.  Or.,  Chicago  L.  N.,  Jan.  1,  1876. 

See  Bankruptct  2,  4,  8,  9, 14,  16  ;  Removal  of  Causes. 

RAILROAD. 
Negligence.  —  Injury  to   person  passing  between  oars  that  obstruct 
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HiOHWAT.  —  Duty  of  railroad  to  givs  signal,  etc.  —  The  plaintiff  was  on  his 
way  to  his  place  of  employmentf  alon^  Ninth  Street,  in  the  city  of  Washington.  The 
defendant's  train  of  freight  cars  was  lying  along  Maryland  Avenue,  between  7th  and  8th 
streets,  nearly  to  10th,  and  obstructing  the  cross-walk  at  its  intersection  with  9th.  The 
train  had  an  engine  attached  at  the  west  end.  The  plaintiff  attempted  to  pass  over  said 
train  between  two  of  the  cars,  and  while  so  crossing,  the  train  was  started  without  any 
signal  or  warning,  throwing  the  plaintiff  so  that  his  foot  was  caught  between  the  bull 
noses  and  crushed.  The  avenue  was  impassable  except  at  the  street  crossings,  and  the 
plaintiff  could  not  have  Passed  to  the  opposite  side,  without  going  out  of  his  way  a  dis- 
tance of  two  squares.  The  court  of  first  instance  instructed  the  jury  as  follows:  ''If 
the  jury  find  from  the  testimony  that  the  train  of  the  defendant  was  lying  across  Ninth 
Street ;  that  the  plaintiff  eot  on  the  train  when  it  was  standing  still ;  that  the  injury  to 
the  plaintiff  was  occasioned  by  suddenly  starting  the  train  either  backward  or  forward ; 
that  there  was  no  notice  given  of  the  movement  of  the  train,  either  by  ringing  a  bell, 
blowing  a  whistle,  or  otherwise,  and  that  theretofore  the  defendant  had  been  in  uie  habit 
of  obstructing  Ninth  Street ;  that  footmen  had  theretofore  been  in  the  habit  of  passing 
under  and  over  the  cars  in  the  presence  of  the  employees  of  the  defendant  navine 
charge  ol  the  train,  with  their  acquiescence,  and  without  their  protest.  If  you  find 
these  conclusions  concurring,  the  defendant  is  liable;  these  facts  concurrine  make  it 
the  duty  of  the  defendant  to  give  notice  of  some  kind  before  moving."  Held^  uiat  there 
was  no  error.     Grant  v,  B.  {f  P.  R.  R,  Co.,  W.  L.  R.,  Jan.  26,  1876- 

REMOVAL  OF  CAUSES. 

1.  Application  REMOTES  CAUSE  ipso  facto/ — When  application  should  be 
MADE.  —  The  rule  is  said  to  be  well  settled  that  the  application  to  remove  a  cause  is,  if 
sufficient,  effectual  to  remove  the  cause,  however  it  may  be  disposed  of  by  the  state  court. 
Where  the  application  to  remove  a  cause  was  made  during  the  term  of  the  federal  court 
which  preceded  the  passage  of  the  Act  of  March  8,  1875,  and  before  the  actual  trial  of 
the  cause,  but  at  the  date  subsequent  to  the  passage  of  the  act,  it  was  held  to  be  in  time. 
The  statute  should  be  construed  to  refer  to  a  term  occurring  after  the  passage  of  the  Act 
of  1875.  See  Andrews^ s  ExWb  v.  Garrett^  2  Cent.  L.  J.  797.  Merchants*,  S^c,  Bank  v. 
Wheeler,  C.  C.  U.  S.  So.  D.  N.  Y.,  Cent.  L.  J.,  Jan.  7,  1876. 

2.  Removal  after  issue  joined.  —  Pleading.  —  Where  a  suit  not  in  equity  or 
in  admiralty  is  removed  after  issue  joined,  no  other  or  different  pleadings  are  necessary 
than  those  filed  in  the  state  court,    ib. 

S.  When  removal  mat  be  made.  —  A  suit  was  pending  in  the  supreme  court  of 
California  on  appeal  from  the  judgment  of  the  district  court  at  the  date  of  the  passage  of 
the  Act  of  Congress  of  March  3,  1875,  relating  to  the  jurisdiction  of  the  United  States 
circuit  courts,  in  which  the  judgment  was  reversed  and  the  cause  subsequently  remanded 
to  the  district  court  for  new  trial.  At  the  first  term  of  the  district  court  at  which  a  trial 
could  be  had  after  the  filing  of  the  remittitur  and  before  anv  other  trial,  the  suit  Vas 
removed  to  the  United  States  circuit  court,  on  application  o^  the  plaintiff.  Held,  that 
the  case  is  within  the  provisions  of  sections  2  and  3  of  said  act  of  Congress,  and  that  it 
was  properly  removed.  Hoadley  v.  City  of  San  Francisco,  C.  C.  U.  S.  Cal.,  Chicago  L. 
N.,  Jan.  15,  1876. 

4.  Ibid.  —  A  suit  commenced  and  actuallv  tried  in  a  state  court  before  the  passage  of 
the  Act  of  Congress  of  March  8, 1875,  but  m  which  a  new  trial  had  been  granted,  and 
which  was  pending  after  the  passage  of  the  said  act,  may  be  removed  from  such  state  court 
to  the  circuit  court  of  the  United  States.  The  condition  of  the  suit,  or  the  time  it  has 
heen  pending,  makes  no  difference  in  the  jurisdiction.  Andretos  v.  Garrett,  C.  C.  U.  S. 
So.  D.  Ohio,  Chicago  L.  N.,  Jan.  8,  1875. 

TRUSTS. 

Statement  by  A  that  he  held  property  for  B  not  sufficient  to  cre- 
ate TRUST.  —  Where  B  declared  that  he  was  holding  certain  stock  for  the  benefit  of 
his  brother,  and  made  an  affidavit  to  that  effect  for  the  purpose  of  being  relieved  from 
a  tax,  which  otherwise  he  would  have  been  obliged  to  pay  for  the  stock ;  when,  in  point 
of  fact,  he  had  purchased  and  paid  for  the  stock  himself,  and  it  stood  in  the  books  of  the 
company  in  his  name,  and  he  retained  possession  of  the  certificate  therefor  until  his 
deatn,  his  bad  faith  in  this  respect  is  not  sufficient  to  create  a  trust  or  claim  of  title  on 
the  part  of  such  brother.    He  who  sets  up  a  claim  to  property  of  any  kind  must  estab- 


46  THE  ABfERICAN  LAW  TIMES.  [March,  1876. 

Vol.  III.]  Bullock  v.  Wallinoford.  [No.  3. 

lish  his  own  right.  If  he  has  no  right  in  himself,  it  matters  not  what  declaration  may 
haye  been  made  to  others  by  the  party  to  whom  it  does  in  fact  belon^^especially  where 
there  has  been  no  delivery  of  possession.  Brick  t.  Brick,  S.  C.  D.  C,  W.  L.  £.,  Jan.  12» 
1876. 

USAGE.    See  Boabd  of  Trade. 


SUPBBME  COUBT   OF  NEW  HAMP8HIBE. 

(65  N.  H.) 
EVIDENCE.  —  CEBTIFICATE    OF  PUBLIC   OFFICER. 

BULLOCK  V,  WALLINGFORD. 

A  certificate  from  the  United  States  Commiasioner  of  Patents  that  diligent  search  has  been  made,  and 
that  it  does  not  appear  that  a  certain  patent  has  been  issaed,  is  not  competent  evidence  of  that  fict. 

Assumpsit,  to  recover  the  contents  of  a  promissory  note,  made  by  the  defendant,  pay- 
able to  John  C.  Thompson,  or  order,  on  tiie  first  day  of  December,  1878,  and  by  said 
Thompson  indorsed  to  the  plaintiff.  Tried  before  Stanley,  J.,  and  a  juir.  The  de- 
fence set  up  was,  that  the  note  was  without  consideration,  and  obtained  by  Thompson  by 
fraud ;  that  it  was  not  purchased  by  ihe  plaintiff  in  good  faith,  nor  indorsed  until  after  it 
became  due.  The  defendant  offered  eviaence  tending  to  show  that  the  consideration  of 
the  note  was  the  sale  by  Thompson  to  him  of  the  ri^ht  to  sell  in  various  towns  in  this 
state  an  improvement  in  mowing-machine  grinders,  alleffed  to  have  been  patented  by  one 
L.  P.  Thompson  ;  and  that  said  John  C.  Thompson  fauely  and  fraudulently  represented 
to  him  that  a  patent  had  been  obtained  upon  this  invention,  and  that  he  had  seen  the 
letters-patent.  As  evidence  tending  to  show  that  the  note  was  without  consideratbD, 
and  that  Thompson's  representations  were  false  and  fraudulent,  the  defendant  offered  a 
certificate  purporting  to  be  issued  from  the  Patent-office  of  the  United  States,  of  which 
the  following  is  a  copy  :  — 


u 


THE  U.  8.  PATENT-OFFICE. 


'*  To  all  persons  to  whom  these  presents  shall  come : 

**  This  is  to  certify  that  a  diligent  search  has  been  made,  and  it  does  not  appear  that  a 
patent  has  been  issued  to  L.  P.  Thompson  for  improvement  in  mowing-machine  grinders, 
trom  January  1,  to  present  date. 

''In  testimony  whereof,  I,  J.  M.  Thacher,  acting  commissioner  of  patents,  have  caosed 
PI  the  seal  of  the  Patent-office  to  be  hereunto  affixed,  this  third  day  of  December, 
^  *    '-'in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-three,  and  of 
the  Independence  of  the  United  States  the  ninety-eighth. 

<'  J.  M.  Teacher,  Acting  CoauoiflBoner." 

The  plaintiff  objected  to  the  admission  of  this  evidence ;  but  the  objection  was  over- 
ruled, and  the  paper  admitted  in  evidence,  to  which  the  plaintiff  excepted.  The  jozy 
having  returned  a  verdict  for  the  defendant,  the  plaintiff  moved  that  the  same  be  set 
aside  and  for  a  new  trial ;  and  it  was  ordered,  that  the  questions  of  law  arising  on  the 
foregoing  case  be  transferred  to  this  court  for  determination. 

WheeUr  ^  FauUcnery  for  the  plaintiff*. 

Wadleigh  {p  Wallace,  for  the  defendant. 

Ladd,  J.  I  think  the  paper  signed  by  J.  M.  Thacher,  acting  commissioner  of  patents, 
was  clearly  inadmissible.  It  is  not  and  does  not  purport  to  be  a  copy  of  any  record  or 
paper  existing  in  the  Patent-office,  but  is  simply  the  statement  of  a  fact  within  the  knowl- 
edge of  the  gentleman  who  signed  it.  The  plaintiff  was  entitled  to  have  that  fact  proved 
in  the  usual  way,  and  could  not  legally  be  deprived  of  the  privilege  of  cross-examination 
by  the  form  in  which  the  statement  was  put.     I  think  the  verdict  must  be  set  aside. 

Gushing,  0.  J.  By  Rev.  Stats.  U.  S.  p.  166,  sec.  882,  it  is  provided,  that  '*  Copies 
of  any  books,  records,  papers,  or  documents,  in  any  of  the  executive  departments,  aothen- 
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ticated  under  the  seals  of  such  departments  respectiyely,  shall  be  admitted  in  evidence 
equally  with  the  originals  thereof 

It  is  clear  that  this  section  does  not  make  the  certificate  in  question  evidence,  since  it 
relates  only  to  copies,  and  I  know  of  no  other  statute  which  could  applv  to  the  case.  In 
the  absence  of  statutory  regulations,  this  certificate  must  be  governea  by  the  ordinary 
rules  of  evidence.  It  is  not  under  oath,  neither  has  it  any  of  the  other  requisites  to  make 
it  admissible  as  a  deposition.  ' 

Smith,  J.  The  certificate  should  have  been  rejected.  It  was  the  conclusion  drawn 
by  the  certifying  officer  from  the  examination  of  the  records  in  his  ofiice,  and  possibly  he 
may  have  been  mistaken.  Hanson  v.  So,  Scituatey  115  Mass.  836.  The  statute  audior- 
izes  him  to  certify  to  the  correctness  of  copies  of  records  in  his  office.  What  effect  shall 
be  ^iven  to  such  copies  is  a  question  for  the  court  when  put  in  evidence.  When  a  party 
desires  to  prove  the  negative  fact  that  there  is  no  record,  he  must  do  so  in  the  usual  way, 
—  by  the  deposition  of  the  proper  officer,  or  by  producing  him  in  court  so  that  he  may 
be  sworn  and  cross-examined  as  to  the  tiioroughness  of  the  search  made.  If  the  summon- 
ing of  such  officer  to  testify  in  relation  to  the  public  records  at  the  call  of  a  suitor  shall  be 
found  impracticable  by  reason  of  interfering  with  his  public  duties,  the  remedy  must  be 
found  in  further  legislation.  The  court  cannot  disregard  the  plain  rules  of  evidence  to 
meet  the  difficulty.  Verdict  set  aside  and  a  new  trial  granted. 


SUPREME  COURT  OF  PENNSYLVANIA. 

(From  the  Legal  Gazette,  Feb.  18, 1876.) 

THE  PHILADELPfflA  HYDRAULIC  WORKS  v.  8CHENCK. 

Where  A  contracted  to  erect  machinery  according  to  written  specifications,  and  subsequently  abandoned 
the  work,  and  B  contracted  to  "complete  '*  the  work  according  to  the  specifications,  B  is  not  respon- 
sible for  the  sufficiency  of  the  plan,  nor  for  the  work  done  by  A.  It  was  error  to  instruct  the  jury  that 
B  stood  in  the  shoes  of  A 

Erbor  to  the  district  court  for  the  city  and  county  of  Philadelphia. 

Sharswood,  J.  Le  Van  &  Co.  having  agreed  with  the  defendant  to  erect  for  him 
certain  machinery  according  to  a  written  specification,  abandoned  the  work  before  it  was 
finished.  The  defendant  then  n&ade  a  contract  with  the  plaintiflTs  "•  to  complete  the  work 
as  per  contract "  between  W.  B.  Le  Van  &  Co.  and  him.  The  plaintiffs  went  on  and 
completed  the  work,  and  initiated  their  action  in  the  court  below  to  recover  the  amount 
which  the  defendant  agreed  to  pay  them.  No  question  seems  to  have  arisen  on  the  trial 
as  to  the  work  done  by  the  plaintiffs,  but  objection  was  made  to  their  recovery  on  the 
ground  that  the  work  done  by  Le  Van  &  Co.  was  defective,  and  prevented  the  proper 
operation  of  the  machinery.  The  learned  jud^  instructed  the  jury  that  the  plaintiffs 
had  placed  themselves  in  the  shoes  of  the  original  contractors,  and  that  any  defence 
whicn  would  have  availed  the  defendant  against  them  would  be  equally  good  as  against 
thejplaintiffs. 

We  think  ttha  in  this  there  was  error.  The  defendant  took  the  unfinished  work  from 
the  hands  of  the  first  contractors,  and  made  a  new  agreement  with  the  plaintiffs  to  finish 
it  according  to  the  specifications  contained  in  the  first  contract.  The  first  contract  is 
referred  to  in  the  second,  only  for  this  purpose.  Had  the  agreement  of  the  plaintiffs 
been  with  Le  Van  &  Co.  to  eo  on  and  complete  the  work,  then  indeed  they  would  have 
stood  in  their  shoes,  and  could  have  recovered  nothing,  except  what  Le  Van  would  have 
been  entitled  to  recover.  Here,  however,  there  was  an  entirely  new  contract,  though  the 
terms  and  specifications  of  the  old  contract  were  referred  to,  and  incorporated  in  it  as  to 
the  work  to  be  done  by  the  plaintiffs.  There  is  not  a  word  in  the  letter  of  the  defendant 
accepted  by  the  plaintiffs,  which  proves  the  contract,  which  can  justify  the  conclusion 
that  the  plaintiffs  had  agreed  to  become  responsible,  either  for  the  sufficiency  of  the  plan 
or  of  the  work  done  bv  their  predecessors.  They  were  to  complete  the  work,  that  is, 
do  what  remained  to  be  done,  and  if  they  did  their  part  in  a  skilful  and  workman- 
like manner,  why  should  they  be  answerable,  either  for  the  sufficiency  of  the  plan,  or 
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for  the  work  doiie  by  others  ?  It  is  true,  that  what  thej  were  to  receiye  was  not  to  ex- 
ceed the  amount  which  was  due  to  Le  Van  &  Co.  had  they  gone  on  and  finished  the  work, 
—  and  it  is  said  in  defendant's  letter,  that  if  the  amount  of  plaintiffs'  bill  should  exceed 
the  sum  thus  due,  Le  Van  &  Co.  agreed  to  answer  the  excess.  We  may  assume  that  Le 
Van  &  Co.  were  parties  to  the  arrangement,  and  did  ame  as  stated  in  the  letter.  We 
can  see  nothing  in  this  lik^  an  assignment  by  Le  Van  &  Co.  of  the  contract  to  the  plaio- 
tiffs,  and  agreement  by  them  to  stand  in  their  shoes.  To  make  the  builder  of  a  house  re- 
sponsible for  defects  in  the  plan  of  the  architect,  would  not  be  any  worse,  and  ansap- 
ported  by  reason  and  authority,  than  to  visit  upon  a  man  who  has  agreed  to  complete  a 
work  according  to  specifications  —  liability  for  the  faults  of  others  who  have  gone  oefore 
him.  Judgment  reversed,  and  venire  facias  de  novo  awarded. 


NOTES  OF  NEW  BOOKS. 

MsssRB.  D1088T  &  Co.  of  New  York  announce  the  following :  — 

A  Key  to  Equity  Jurisprudence,  babed  on  Story.  An  Analysis  containing 
over  800  questions  designed  for  Students  and  Law  Schools.    By  R.  S.  Guernsey. 

A  Treatise  on  Manufacturing  and  Mining  Corporations.  With  Forms  and 
By-laws.     By  J.  F.  Baker. 

A  NEW  edition  of  Bigelow's  Law  0/ Estoppel  is  about  to  be  issued  by  Messrs.  little, 
Brown  &  Co. 

Messrs.  Banks  &  Bros,  of  New  York,  haye  ready  Addison  on  Torts.  The  work  is 
in  two  volumes  of  over  700  pages  each.     Ftice  $15. 

Judge  Miller's  fourth  volume,  in  continuation  of  Curtis^s  Decisions,  has  been  com- 
pleted.   Price  $5.    W.  H.  &  O.  H.  Morrison,  Washington. 

Of  the  merit  of  this  series  there  can  be  no  doubt  The  volumes  bear  evidences  of  the 
profound  analytical  power  of  their  compiler.  The  profession  has  expected  much  and  hu 
not  been  disappointed. 

The  Messrs.  Morrison  have  also  recently  published  a  Collection  of  Patent,  Trade- 
mark, and  Copyright  Cases  decided  in  the  Supreme  Court,  covering  the  period  from  the 
1st  of  Black  to  the  20th  of  Wallace,  with  a  Table  of  Cases  cited,  affirmed,  and  reversed. 
The  work  is  edited  by  C.  I.  Whitman,  Esq.,  and  edited  as  such  collections  should  be. 
Mr.  Whitman  has  given  the  original  head-notes,  a  course  that  is  the  only  safe  one  where 
the  original  reporting  is  even  fairly  done.  To  *^  rewrite  "  a  svUabus  is  often  to  miscon- 
strue an  opinion.  Every  syllabus  is  full  of  danger  if  it  be  really  a  svllabus.  But  in  anj 
event  to  have  given  the  profession  anything  short  of  the  results  of  Mr.  Wallace's  labors 
would  have  been  unfortunate. 

The  Table  of  Cases  affirmed  and  reversed  is  meritorious,  although  it  contains  some 
errors.  The  inevitable  pad  of  statute  law  concludes  the  volume.  No  patent  lawyer  will 
hesitate  to  accept  the  book  as  a  very  satisfactory  one,  and  as  a  timely  addition  to  his 
never  complete  ust  of  hand-books. 
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NOTB8   OF   OPINIONS,   DBCI8IONS,   AND  ORDERS 

OF   THE 

SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1875. 

Monday^  January  24,  187G. 

No.  51.  The  Mississippi  jr  Missouri  Railroad  Co.,  appellants,  v.  Charles  T,  Cromwdl, 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Jus- 
tice Bradley  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  court, 
with  costs,  and  remanding  the  cause,  with  directions  to  dismiss  the  bill  of  complaint. 
This  bill  was  filed  to  compel  the  railroad  company  to  transfer  to  the  complainant  on  its 
books  and  to  issue  to  him  a  certificate  for  certain  shares  of  stock  which  he  claimed  to 
have  purchased  at  a  sale  on  execution.  The  court  hold  that  as  the  stock  of  the  com- 
pany had  become  worthless,  and  had  gone  with  its  franchises  and  the  small  percentage 
the  stockholders  had  expected  to  realize,  and  consequently  it  would  have  been  nothing 
but  an  empty  name,  kept  afloat  only  for  speculative  purposes,  the  proceeding  is  not  such 
as  should  recommend  it  to  a  court  of  equity.  The  parties  to  such  a  transaction  ought  at 
least  to  be  left  to  their  remedies  at  law.  A  court  of  equity,  it  is  said,  should  have  no 
sympathy  with  any  such  contrivances  to  gain  a  contingent  or  speculative  advantage  if 
such  was  sought. 

No.  67.  Caleb  Ives  and  George  B.  Green,  plaintiffs  in  error,  v.  Milton  A.  Hamilton^ 
administrator,  Sfc,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the 
judgment  of  the  said  court,  with  costs  and  interest.  This  was  the  affirmance  of  a  judg- 
ment sustaining  a  patent  to  Hamilton  for  an  improvement  in  saw-mills,  and  against  the 
plaintiffs  in  error  for  an  infringement.  It  is  held  that  the  improyement  was  novel  and 
the  proper  subject  of  a. patent,  and  that  the  specifications  were  sufiicient. 

No.  74.  Ann  Kittredge,  widow,  (fc,  plaintiff  in  error,  v.  Olivia  C.  Race  and  her  hus- 
band. In  error  to  the  Circuit  Court  of  the  United  States  ibr  the  District  of  Louisiana. 
Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the 
said  court,  with  costs.  This  was  an  action  by  Mrs.  Race  and  her  husband  to  recover  on 
two  promissory  notes  given  to  Dr.  Kittredge,  deceased,  former  husband  of  the  adminis- 
tratrix and  father  of  the  plaintiff,  in  settlement  of  the  latter's  share  of  her  mother's 
estate,  the  first  wife  of  the  aoctor.  The  judgment  was  against  the  administratrix  as  such, 
and  also  as  the  tutrix  of  the  minor  children,  against  the  objection  that  the  suit  could  not 
be  maintained  against  her  in  those  capacities,  and  if  it  could  the  claim  was  barred  by 
limitation.  The  judgment  is  here  affirmed,  the  court  holding  that  the  first  objection  is 
one  of  form  rather  than  of  substance,  and  remarking  that  in  common  law  actions  it  is  not 
usual  to  render  two  distinct  judgments  against  executors  in  their  personal  and  ofiScial 
capacities.  The  community  of  interests  is  liable,  and  the  judgment  is  correct.  The  ob- 
jection as  to  the  limitation,  it  is  said,  is  not  presented  in  the  record,  and  it  is  not  con- 
sidered. 

No.  78.  John  S.  Wills  et  al,, plaintiffs  in  error,  v.  Horace  B,  Claflin  et  al.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr.  Justice 
Davis  delivered  the  opinion  of  the  court,  afiirming  the  judgment  of  the  said  court,  with 
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costs  and  interest  This  was  a  suit  by  Claflin  &  Co.  as  assignees  of  certain  promissorjr 
notes  against  the  plaintifis  in  error,  as  assignors  on  their  contract  of  assignment  under 
the  Illinois  statute,  which  makes  them  liable  if  due  diligence  is  used  as  against  the  maker 
in  case  a  suit  against  him  would  be  ayailing,  and  he  is  within  the  jurisdiction.  On  the 
trial  it  was  observed  that  the  makers  had  been  adjudicated  bankrupts  in  Wisconsin,  and 
that  they  were  insolvent  when  the  notes  became  due.  Such  evidence  was  received 
against  the  objection  of  the  assignors,  the  court  holding  it  admissible  under  a  general 
declaration  of  insolvency,  and  the  ruling  is  here  affirmed. 

No.  61.  The  Western  Union  Telegraph  Co.,  appellant,  v.  The  Western  and  Atiantic 
Railroad  Company.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Georgia.  Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  revers- 
ing the  decree  of  the  said  court,  with  costs,  and  remanding  the  cause  for  further  pro- 
ceedings in  conformity  with  the  opinion  of  this  court;  dissenting,  Mr.  Justice  Field. 
This  was  a  contest  concerning  a  line  of  telegraph  along  the  road  of  the  railroad  com- 
pany which  it  holds  under  the  State  of  Georgia.  The  state  claimed  to  have  purchased 
the  line  and  its  appurtenances  from  the  telegraph  company,  and  averred  ownership. 
The  telegraph  company  claimed  that  the  contract  was  one  of  lease  only,  and  the  qoes- 
tion  was  of  the  proper  construction  of  the  contract.  The  court  below  sustained  the 
position  of  the  state,  dismissing  the  bill.  This  court  holds  that  the  state  did  not  pur- 
chase, but  that  the  contract  was  for  the  use  of  the  line,  its  batteries,  &c.,  the  ownership 
remaining  in  the  telegraph  company.  The  defendant  company  is  held  to  be  concluded 
by  the  rights  of  the  state,  under  which  it  holds,  and  can  use  the  property  only  as  the 
state  was  entitled  to  use  it  under  the  contract,  and  so  long  as  the  road  gets  the  benefit 
of  the  contract  by  the  use  of  the  wire,  &c.,  it  must  abide  also  by  the  terms  of  the  contract 
in  other  respects.  Decree  reversed,  with  directions  to  refer  the  case  to  a  master,  to  state 
an  account  on  tlie  terms  of  the  contract  between  the  state  and  the  telegraph  company, 
and  between  the  complainant  and  defendant  for  the  time  the  defendant  has  used  the 
wire  put  up  under  the  contract,  and  to  render  a  decree  for  that  amount. 

No.  126.  John  Forsythe^  appellant,  v.  Mark  Kimball,  assignee,  ffc.  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr.  Justice 
Swayne  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  court,  with 
costs.  This  was  the  affirmance  of  the  decree  of  the  circuit  court  refusing  Forsyihe  a  set- 
off of  certain  indebtedness  due  the  Mutual  Security  Insurance  Company  against  an  al- 
leged indebtedness  of  the  company  due  to  him  on  policies  of  insurance,  on  the  ground 
that  the  indebtedness  was  not  individual. 

No  123.  Charles  Stoti  et  al,,  plaintiffs  in  error,  v.  William  Rutherford,  In  error  to 
the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Swayne  delivered  the  opin- 
ion of  the  court,  reversing  the  judgment  of  the  said  court,  with  costs,  and  remanding  the 
cause  with  directions  to  enter  a  judgment  upon  the  verdict  in  favor  of  the  plaintifis  in 
error.  This  was  a  suit  brought  on  a  lease  made  by  Dr.  Gurley  and  others  representing 
a  church  extension  committee.  There  was  a  verdict  for  the  plaintiff  at  the  trial,  but 
the  general  term  reversed  the  case  and  ordered  a  judgment  for  the  defendant,  on  the 
ground  that  there  was  no  authority  for  the  lease,  as  it  showed  upon  its  face  that  the  com- 
mittee had  no  title  to  the  premises.  This  court  reverses  that  judgment,  directing  a  judg- 
ment to  be  entered  upon  the  verdict,  holding  that  every  reasonable  presumption  is  to  be 
made  in  favor  of  the  validity  of  the  lease,  and  that  there  is  nothing  in  the  recitals  in- 
consistent with  the  holding  of  the  legal  title  by  the  committee  in  trust  to  enable  them 
the  better  to  discharge  their  duties  toward  the  property  of  the  church.  The  act  done 
presupposes  the  prior  act  necessary  to  give  it  validity,  and  it  is.  a  fair  inference  from  the 
language  used  that  the  lessors  had  sucn  an  estate  or  title  in  trust  as  would  warrant  the 
giving  of  the  lease,  and  would  render  it  valid.  According  to  the  view  below,  it  is  said 
that  the  lessee  could  not  only  have  occupied  the  premises  without  performing  his  cove- 
nants, but  at  the  end  of  the  term  he  could  have  held  possession  in  defiance  of  the  lessors. 
This  would  be  contrary  to  reason,  iustice,  and  the  law. 

No.  730.  F.  A.  Otis  j'  Co.,  plaintiffs  in  error,  v.  H,  B.  CuUum,  receirer^  j*c.  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas.  Mr.  Justice 
Swayne  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court, 
with  costs.  In  this  case  the  defendant  in  error  is  sued  as  the  receiver  of  the  First  Na- 
tional Bank'  of  Topeka,  Kan.,  to  recover  the  value  of  certain  Topeka  securities  sold  bf 
the  bank  to  the  plaintiffs  in  error.  The  judgment  below  was  that  there  could  be  no  re- 
covery as  the  plaintiffs  purchased  the  securities  of  their  own  motion  without  representa- 
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tion  of  the  bank.    That  judgment  is  here  affirmed,  the  court  remarking  that  the  plaintiffs 
got  exactly  what  they  intended  to  buy  and  did  buy  without  guaranty. 

No.  64.  Thomas  Pitts,  executor ,  jrc,  appellant^  v.  The  Hiver  and  Lake  Shore  Steam- 
boat Line,  owners  of  the  Steamer  Dove,  (fc.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan,  lir.  Justice  Clifford  delivered  the  opinion 
o£  the  court,  affirming  the  decree  of  tlie  said  court,  with  costs  and  interest.  This  is  the 
affirmance  of  a  decree  below,  holding  that  in  a  case  of  collision  on  the  St.  Clair  River, 
in  May,  1869,  between  the  steamer  Dove  and  the  {Hropeller  Mayflower,  the  collision  was 
wholly  the  fault  of  the  propeller. 

No.  892.  James  and  Squire  Williams,  appellants,  t.  The  United  States.  Appeal  from 
the  District  Court  of  the  United  States  for  the  District  of  California.  Mr.  Justice 
Clifford  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  court. 
Some  fifteen  years  ago  the  claimants  obtained  a  judgment  from  the  land  commissioners 
confirming  their  title  to  the  land  known  as  the  Arrogoda  la  Saguna,  in  Santa  Cruz 
County,  California,  and  in  the  proceeding  the  word  "sites"  was  translated  ** league  *' 
instead  of  "place.*'  Hence  the  title  was  for  a  league  of  land,  &c.,  with  a  boundary 
given.  They  now  petitioned  to  have  the  word  corrected  so  as  to  give  them  "  the  place 
known  by  the  name  stated  without  being  limited  to  a  league,  claiming  that  the  grant  was 
for  the  entire  place.  The  court  held  that  the  decision  of  the  land  commissioners  was 
never  legally  transferred  to  the  district  court  so  as  to  give  it  jurisdiction  of  the  case, 
and  the  claimants  having  acquiesced  so  long  in  the  decree  as  made,  were  without  legal 
remedy.    This  court  affirm  that  decree,  finding  no  error. 

No.  611.  Af.  A.  Zeller,  widow,  S^c.  et  aL,  plaintiffs  in  error,  v.  E,  E.  Switzer,  In 
error  to  the  Supreme  Court  of  the  State  of  Louisiana.  Mr.  Chief  Justice  Waite  de- 
livered the  opinion  of  the  court,  dismissing  the  writ  of  error,  with  costs.  It  is  announced 
in  a  brief  opinion  that  the  decision  below  is  not  final. 

No.  658.  Kobei-t  B.  Boiling,  plaintiff  in  error,  v.  Gustavus  Lersner.  In  error  to  the 
Supreme  Court  of  Appeals  of  the  State  of  Virginia.  Mr.  Chief  Justice  Waite  delivered 
the  opinion  of  the  court,  dismissing  the  writ  of  error  in  this  cause  for  want  of  jurisdic- 
tion, the  record  not  disclosing  that  any  federal  question  was  actually  decided  below. 

No.  798.  William  Hill  and  Emily  Hill,  appellants,  v.  Bracket!  Sf  Waite.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Chief  Justice 
Waite  announced  the  decision  of  the  court,  affirming  the  decree  of  the  said  circuit  court 
in  this  cause,  with  costs  and  interest.    No  opinion  delivered. 

No.  693.  Daniel  Hand,  plaintiff  in  error,  v.  Thomas  C.  Dunn,  Comptroller,  S^c.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  postponing  the  motion  to  dis- 
mbs  this  cause  until  it  is  reached  upon  the  merits.     No  opinion  delivered. 

No.  211.  Frederick  Robert  et  al.,  appellants,  v.  Tike  Propeller  Galatea^  Sfc.  Mr.  Chief 
Justice  Waite  announced  the  decision  of  the  court,  denying  the  motion  for  a  commission 
to  take  further  testimony  in  this  cause.     No  opinion  delivered. 

No.  862.  The  American  Emigrant  Company,  appellant,  v.  Adams  County.  Mr.  Chief 
Justice  Waite  announced  the  decision  of  the  court,  granting  the  motion  to  reconsider 
this  cause  on  payment  of  costs.     No  opinion  delivered. 

Monday,  January  81. 

No.  88.  /.  Sherman  HaU  et  al. ,  plaintiffs  in  error,  v.  John  Weare.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr.  Justice 
Strong  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  court,  with 
costs,  and  remanding  tne  cause  with  directions  to  awara  a  new  trial.  Mr.  Justice  Davis 
did  not  sit  during  the  argument  of  this  cause,  and  took  no  part  in 'the  decision.  In  this 
case  the  court  holds  that  where  a  draft  is  drawn  by  a  bank  for  a  stipulated  consideration, 
which  wholly  fails,  but  afterward  the  bank  realizes  a  partial  consideration  on  other  ac- 
counts between  it  and  the  drawee,  it  cannot  plead  failure  of  consideration  to  the  draft 
when  offered  as  a  set-off ;  and,  it  is  said,  the  bank  cannot  derive  the  benefit  it  received 
indirectly,  and  at  the  same  time  insist  that  it  got  nothing  for  its  own  draft. 

No.  546.  Frederick  J.  Mayer  and  Seth  Evans,  assignees,  Sfc.  plaintiffs  in  error,  v.  Max 
Hellmanj  assignee,  ffc.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio.  Mr.  Justice  Field  delivered  the  opinion  of  the  court,  reversing  the 
judgment  of  the  said  court,  with  costs,  and  remanding  the  cause  for  further  proceeding:!, 
in  conformity  with  the  opinion  of  this  court.  In  this  case  it  is  held  by  this  court  that  an 
assignment  by  an  insolvent  debtor  of  his  property  to  trustees,  for  the  equal  and  common 
benefit  of  all  his  creditors,  is  not  fraudulent;  and  when  executed  six  months  before  pro- 
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ceedings  in  bankruptcy  are  taken  against  the  debtor,  is  not  assailable  hy  the  assigoee  in 
bankruptcy  subsequently  appointed;  and  the  assignee  is  not  entitled  to  the  possession  of 
the  property  from  the  trustees. 

No.  105.  The  MUtcaukee  {f  St.  Paul  Railicay  Co,,  ptainttff  in  error,  v.  Mary  A.  F. 
'  and  D,  D.  Arms.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Disirict  of 
Iowa.  Mr.  Justice  Davis  delivered  the  opinion  of  the  court,  reversing  the  judgment  of 
the  said  court,  with  costs,  and  remanding  the  cause,  with  directions  to  award  a  new  trial. 
In  this  case  Mrs.  Arms  was  a  passenger  in  a  train  of  the  company  when  it  collided  with 
an  engine  which  was  on  the  track,  and  the  shock  threw  her  forward,  inflicting  inju- 
ries for  which  she  sued  to  recover.  The  evidence  was  that  the  train  was  runnin<r 
about  fifteen  miles  per  hour,  and  that  the  colliding  engine  was  nearly  or  quite  at  rest,  and 
that  the  damage  done  was  only  to  the  front  of  the  two  engines.  The  court  charged  the 
jury  that  if  they  found  the  servants  of  the  company  guilty  of  gross  negligence  they  mi^ht 
give  the  petitioner  exemplary  damages.  The  result  was  a  verdict  for  $4,000,  for  which 
judgment  was  entered.  It  is  here  said  that,  while  the  proof  of  negligence  was  sufficleut 
to  enable  the  plaintiff  to  recover  the  damages  she  sustained,  it  was  not  of  a  character  jas- 
tifying  punitive  damages.  In  such  cases  the  rule  is  said  to  be  that  the  jury  may  not  go 
beyond  compensating  the  sufferer  by  the  nezlisence  alleged  and  give  exemplary  damas;es, 
unless  the  act  causing  the  injury  is  done  wilFulIy,  or  with  such  reckless  indifference  to  the 
ri^ts  of  others  as  is  equivalent  to  intentional  wrong. 

jNo.  118.  The  Western  Union  Telegraph  Co.,  plaintiff  in  error,  v.  Charles  Eyaer.  In 
error  to  the  Supreme  Court  of  the  l^rritory  of  Colorado.  Mr.  Justice  Davis  deliverud 
the  opinion  of  tne  court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs, 
and  remanding  the  cause,  with  directions  to  reverse  the  judgment  of  the  district  court  of 
Arapahoe  County,  and  to  direct  that  court  to  award  a  new  trial.  This  case  is  held  to  be 
disposed  of  by  the  case  against  the  Milwaukee  &  St.  Paul  Railway  Company  decided 
to-day,  and  it  is  said  that  the  evidence,  in  no  view  to  be  taken  of  it,  established  a  case  fur 
exemplary  damages.  The  omissions  to  give  the  public  warning  of  the  work  in  progress 
when  putting  up  the  wire  was  negligence,  which  entitled  the  jnaintifT  only  to  compensa- 
tory damages,  as  there  was  nothing  to  show  that  the  omission  was  wilful. 

No.  86.     Robert  Dow,  plaintiff  in  error,  v.  David  Humbert  et  al.    In  error  to  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Wisconsin.    Mr.  Justice  Miller 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court,  with  costs 
and  interest.     Dissenting,  Mr.  Justice  Clmbrd  and  Mr.  Justice  Hunt.    The  defendants 
in  error  were  sued  for  a  neglect  of  duty  as  supervisors  in  refusing  to  place  upon  the  tax 
list  the  amount  of  two  judgments  recovered  against  the  town  of  Wafdwidk.    The  conrt 
below  instructed  the  iury  that  the  plaintiff  was  entitled  to  recover  nominal  damages,  be- 
cause he  had  not  shown  that  he  had  received  serious  injuries  by  the  neglect  of  duty 
alleged.     This  ruling  b  here  affirmed,  the  court  holding,  in  substance,  that  as  the  taxable 
property  of  the  township  remained  still  subject  to  the  tax,  and  the  right  to  the  belief  also 
remained,  the  plaintiff  has  suffered  only  the  nominal  damaze  he  was  permitted  to  recover. 
Mr.  Justice  Clifford  dissented,  holding  that  unless  the  plaintiff  in  such  a  case  may  re- 
cover more  than  nominal  damages,  their  debts  become  valueless,  as  the  same  conduct  by 
the  supervisors  may  be  repeated  indefinitely,  and  the  rule  necessarily  leads  to  practical 
repudiation. 

Monday,  February  7, 1876. 

No.  65.  The  Propeller  Colorado,  jrc,  appellants,  y.  Elon  W.  Hudson,  owner,  ffc.  Ap- 
peal from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Michigao. 
Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said 
court,  with  costs  and  interest.  This  was  a  case  of  collision  on  Cike  Huron  in  May,  1869, 
between  the  propeller  and  the  bark,  the  latter  and  cargo  proving  a  total  loss.  The  de- 
cision is  that  the  bark  displayed  the  proper  lights,  blew  her  fog-horn  as  required  by  law, 
and  steadily  kept  her  course,  and  that  in  view  of  the  whole  case  the  presumption  is  that 
the  steamer  was  in  fault  in  not  keeping  out  of  the  way,  in  obedience  to  tue  rule  as  to 
steam  vessels  in  such  cases. 

No.  64S.  The  United  States,  appellants ^  r.  William  Allison.  Appeal  from  the  Court  of 
Claims.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  reversing  the  judg- 
ment of  the  said  court  of  claims,  and  remanding  the  cause  with  directions  to  dismiss  the 
petition.  The  claimant  was  an  employee  of  the  government  printing  office  from  Jane, 
1866,  to  June,  1867,  and  recovered  extra  compensation  under  tiie  joint  resolution  of  Feb- 
ruary 28,  1867.  It  is  here  held  that  the  superintendent  of  the  government  printing  ofiBce, 
and  his  successor,  the  congressional  printer,  were  both  officers  under  the  control  and  an- 
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thority  of  the  two  houses  of  Congress,  and  not  in  any  sense  officers  under  the  interior 
department,  and  that  the  claimant  is  not  therefore  entitled  to  recover. 

No.  646.  B.  F.  Potts  J  Governor  y  jrc,  etal.y  plaintiffs  in  error ,  v.  William  Chumasers  and 
John  A,  Johnson.  In  error  to  the  Supreme  Court  of  the  Territory  of  Montana.  Mr. 
Chief  Justice  Waite  delivered  the  opinion  of  the  court,  dismissing  the  writ  of  error  in 
this  cause  for  want  of  jurisdiction.  This  was  a  contest  as  to  the  validity  of  certain  pro- 
ceeding's having  for  their  object  the  removal  of  the  seat  of  government  of  the  Territory 
from  Helena  to  Tirginia  City,  and  the  court  decide  that  it  is  not  a  case  involving  money 
or  the  rights  of  the  person  under  habeas  corpus,  and  that  this  court  is  without  juris- 
diction. 

No.  127.  Marie  Romie  et  al.,  plaintiffs  in  error,  v.  Teresa  Casanova.  In  error  to  the 
Supreme  Court  of  the  State  of  California.  Mr.  Chief  Justice  Waite  delivered  the  opinion 
of  the  court,  dismissing  the  writ  of  error,  with  costs,  there  being  no  federal  question. 

No.  as  I.  Alexander  T,  Stewart  et  a/.,  plaintiffs  in  error,  v.  Meyer  Sonneborn.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  granting  the  motion  to  reinstate 
this  cause  upon  the  payment  of  costs. 

No.  120.  Alfred  a.  Clements,  appellant^  v.  Joseph  H.  Machehaufet  al.  Appeal  from 
the  Supreme  Court  of  the  Territory  of  Colorado.  Mr.  Justice  Clifford  delivered  the 
opinion  of  the  court,  affirming  the  decree  of  the  said  court,  with  costs*-  The  questions 
raised  relatejl  to  alle<;ed  fraud,  and  are  of  little  interest 

No.  543.  Isabella  McManus,  administratrix,  ffc»,  plaintiff  in  error,  v.  C.  D.  0* Sullivan 
et  aL  In  error  to  the  Supreme  Court  of  the  State  of  California.  Mr.  Chief  Justice 
Waite  delivered  the  opinion  of  the  court,  dismissing  the  writ  of  error,  with  costs,  there 
being  no  federal  question  involved. 

No.  754.  Elizabeth  Mead  et  a/.,  appellants,  ▼.  Daniel  Pinyard.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Michigan.  Mr.  Justice  Hunt  de- 
livered the  opinion  of  the  court,  affirming  the  decree  of  the  said  court,  with  costs.  The 
cause  presented  only  questions  of  fact. 

No.  440.  Daniel  Webster,  plaintiff  in  error,  v.  Clark  W.  Upton,  assianee,  S^c.  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr.  Jus- 
tice Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court, 
with  costs  and  interest.  The  leading  assignment  of  error  was  that  the  court  below  errone- 
ously ruled  that  an  assignee  of  stock,  or  (3  a  certificate  of  stock  in  an  insurance  company, 
is  liable  for  future  calls  or  assessments  without  an  agreement  orpromise  to  pay.  This, 
however,  is  not  a  fair  statement  of  what  the  court  did  rule.  Tne  court  instructed  the 
jury,  in  effect,  that  the  transferee  of  stock  on  the  books  of  an  insurance  company,  on 
which  only  twenty  per  cent,  of  its  nominal  value  has  been  .paid,  is  liable  for  calls  for  the 
unpaid  portion  made  during  his  ownership,  without  proof  of  any  express  promise  by  him 
to  pay  such  calls.  This  instruction,  it  is  here  held,  was  entirely  correct.  The  capital 
stock  of  an  insurance  company,  like  that  of  any  other  business  corporation,  is  a  trust  fund 
for  the  protection  of  its  creditors  or  those  who  deal  with  it.  Neither  the  stockholders  nor 
their  agents,  the  directors,  can  rightfully  withhold  any  portion  of  the  stock  from  the 
reach  of  those  who  have  lawful  claims  against  the  company.  And  the  stock  thus  beld  in 
trust  is  the  whole  stock,  not  merely  that  percentage  of  it  which  has  been  called  in  and 
paid. 

No.  77.  Thomas  A,  Osborne  et  al.,  plaintiffs  in  error,  v.  The  United  States,  In  error  to 
the  Circuit  Court  of  the  United  States  lor  the  District  of  Kansas.  Mr.  Justice  Field 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court  in  all  re-  , 
spects,  except  as  to  costs,  and  remanding  the  cause,  with  directions  to  modify  the  judg- 
ment as  to  the  costs  of  the  proceedings  subsequent  to  the  application  of  the  petitioner, 
and  that  such  costs  be  apportioned  against  the  parties  ordered  to  make  restitution  accord- 
ing to  the  respective  amounts  they  are  adjudged  to  restore.  In  this  case  the  court  held 
that  the  effect  of  a  pardon  is  to  restore  to  its  recipient  all  rights  of  property  lost  by  the 
offence  pardoned,  unless  the  property  has  by  judicial  process  become  vested  in  other  per- 
sons, subject  also  to  such  other  exceptions  as  are  prescribed  by  the  pardon  itself;  that 
until  an  order  of  distribution  of  the  proceeds  is  maae,  in  cases  of  confiscation,  or  where 
the  proceeds  are  actually  paid  into  the  hands  of  the  party  entitled  as  informer  to  receive 
them,  or  into  the  treasury  of  the  United  States,  they  are  within  control  of  the  court. 
And  that  no  such  vested  right  to  the  proceeds  had  accrued  in  this  case  so  as  to  prevent 
the  pardon  from  restoring  them  to  the  petitioners.  The  plaintiffs  in  error,  who  were 
officers  of  the  court  in  the  confiscation  proceedings,  and  who  are  called  upon  to  make 
restoration  of  that  portion  of  the  proceeds  they  ootained,  have  no  standing  in  court  to 
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assail  this  position.  The  United  States  acquiesce,  and  it  is  not  for  tliem  to  complain 
Uiat  the  proceeds  of  the  property  adjudged  forfeited  are  held  subject  to  the  farther  dis- 
position of  the  court  and  possible  restitution  to  the  original  owners.  That  is  a  matter 
that  concerns  only  the  United  States.  The  decree  is  affirmed,  except  as  to  the  costs 
of  the  proceedings  subsequent  to  the  presentation  of  the  application  of  the  petitioner. 
Those  costs  should  be  apportioned  against  the  parties  ordered  to  make  restitution  accord- 
ing to  the  respective  amounts  they  are  adjudged  to  restore,  and  as  to  them  the  decree 
must  be  modified. 

Monday,  February  14, 1876. 

No.  182.  Tlie  JSlna  Life  Insurance  Co. <,  plaintiff  in  error,  v.  David  France  and  Wife. 
In  error  to  the  Circuit  Uourt  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
Tftnia.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  reversing  the  dedsion  of 
said  court,  with  costs,  and  remanding  the  cause  with  directions  to  award  a  new  trial.  In 
this  case  the  court  reaffirmed  the  decision  of  the  case  of  Jeffries  v.  Hie  Economical  Insur- 
ance Company,  made  last  term,  that  the  statements  and  declarations  made  in  the  applic&- 
tion  for  a  (lolicy  of  insurance  shall  be  true.  This  stipulation  is  not  to  be  made  as  to  im- 
portant or  material  statements  only,  or  to  those  supposed  to  be  material,  but  as  to  all 
statements.  The  statements  may  not  come  up  to  toe  degree  of  warranties.  They  may 
not  be  representations  even.  Statements  and  declarations  is  the  expression  —  what  the 
applicant  states  and  what  he  declares.  If  he  makes  any  statement  m  the  application  it 
must  be  true  ;  so  of  his  declarations.  A  faithful  performance  of  the  agreement  is  made 
an  express  condition  to  the  existence  of  a  liabilitv  on  the  part  of  the  company.  In  this 
cause  it  was  claimed  and  is  found  that  false  declarations  were  made  as  to  the  age  and 
physical  condition  of  the  applicant. 

No.  608.  Wm,  H.  Hoover,  asfiqnee,  plaintiff  in  error,  v.  Ahraham  Wise.  In  error  to  the 
Supreme  Court  of  the  State  of  New  York.  Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court,  affirming  the  judgment  of  the  said  court,  with  costs.  Dissenting,  Mr.  Justice 
Miller,  Mr.  Justice  Clifford,  and  Mr.  Justice  Bradley.  This  was  an  action  by  an  assignee 
in  bankruptcy  to  recover  a  sum  of  money  collected  from  the  bankrupt  after  several  acts 
of  bankruptcy.  The  claim  was  deposited  with  agents  in  New  York  by  the  creditors  for 
collectiou.  These  agents  sent  the  demand  to  acents  or  correspondents  of  their  own  in 
Nebraska,  where  the  bankrupt  resided.  The  Nebraska  agents,  when  the  collection  was 
made,  were  aware  of  the  bankruptcy  of  the  debtor,  but  the  agents  of  the  firm  in  New 
York  were  not,  and  the  assignee  insisted  that  the  knowledge  of  the  Nebraska  agents  was 
the  knowledge  of  the  creditors.  It  is  held  that  the  Nebraska  firm  were  the  agents  of  the 
New  York  agents  and  not  of  the  creditors ;  that  their  knowledge  did  not,  therefore, 
charge  the  creditors  with  that  knowledge.  The  general  doctrine  that  the  knowledge  of 
the  agent  is  the  knowledge  of  the  principal  cannot  be  doubted,  but  it  must  be  a  knowl- 
edi^e  acquired  in  the  transaction  of  the  business  of  the  principal. 

No.  539.  Marshall  O.  Roberts  et  al.,  surviving  trusters,  (fc,  appellants,  v.  The  United 
States'.  Appeal  from  the  Court  of  Claims.  Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court,  reversing  the  judgment  of  the  said  court  of  claims,  and  remanding  the  cau«e 
for  further  proceedmocs  in  conformity  with  the  judgment  and  opinion  of  this.  Dissenting, 
Mr.  Justice  Swayne,  Mr.  Justice  Davis,  and  Mr  Justice  Strong.  This  was  the  reversal  of  a 
pro  forma  judgment  of  the  court  of  claims  to  enable  an  appeal  to  this  court.  The  claim- 
ants claimed  under  an  alleged  enlargement  of  a  contract  made  with  their  principals  in 
1851  for  carrying  the  mails  between  New  York  and  various  Southern  ports,  rendered 
necessary  by  the  discovery  of  gold  in  California,  which  occasioned  a  demand  for  lai^ly 
increased  mail  facilities.  The  post-office  department  was  unwilling  to  stipulate  for  any 
fixed  sum  as  additional  compensation,  but  agreed  with  the  plaintiffs  that  the  service 
should  be  performed  and  the  question  of  compensation  be  decreed  by  Congress.  Sobse- 
quently  in  1870,  Congress  referred  the  matter  to  the  court  of  claims,  to  determine  what 
was  due  under  the  rates  of  compensation  which  had  governed  the  contracts.  It  is  here 
held  that  the  post-office  department  was  authorized  to  enlarge  the  contract  as  the 
necessities  of  the  service  demanded  it ;  that  the  labor  was  performed  and  should  be  paid 
for  at  the  established  rates  per  pound  for  the  extra  amount  carried ;  that,  as  between 
private  parties,  there  could  be  no  doubt  as  to  the  liability  for  the  extra  service^  and  that 
the  same  rules  should  apply  to  the  government.     The  amount  of  the  claim  is  $1,031,000. 

No.  133.  Charles  C.  Smeltzer,  plaintiff  in  error,  v.  Miles  White,  In  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice  Strong  delivered 
the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court,  with  costs  and  interest. 
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No.  704.  The  United  States,  appellants,  v.  The  Corliss  Steam  Engine  Co,  Appeal 
from  the  Court  of  Claims.  Mr.  Justice  Field  delivered  the  opinion  of  the  court,  affirm- 
ing the  judgment  of  the  said  court.  In  this  case  it  is  held  that  upon  a  final  settlement 
between  a  contractor  and  a  department  of  the  government,  where  all  the  facts  are  known 
and  fully  understood  by  the  parties,  the  settlement  is  equally  bindine  upon  the  govern- 
ment as  upon  the  contractor.  Such  settlement  cannot  be  disregarded  by  the  government, 
at  all  events  without  restoring  to  the  contractor  the  status  he  occupied  before  the  con- 
tract was  made.  Hence  the  claimant,  having  delivered  to  the  proper  officer  of  the  navy 
department  certain  machinery  and  materials,  and  received  a  certihcate  for  a  certain  sum 
in  consideration  therefor,  after  a  full  understanding  of  the  facts,  the  settlement  is  a  finality. 

No.  134.  Christian  S.  Eyster,  jMntiffin  error,  v,  Thomas  and  James  W.  Gaff,  In  error 
to  the  Supreme  Court  of  the  Territory  of  Colorado.  Mr.  Justice  Biiller  delivered  the  opin- 
ion of  the  court,  affirming  the  judgment  of  the  said  court,  with  costs.  No.  557.  W,  S,  Oil- 
man et  cd,,  appellants,  v.  The  Illinois  ff  Mississippi  Telegraph  Co.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice  Swayne  delivered 
the  opinion  of  the  court,  affirming  the  decree  of  the  said  court,  with  costs.  These  two 
cases  were  decided  together.    The  opinion  decides  nothing  of  general  interest. 

No.  558.  H.  Cof/kendall,  garnishee^  plaintiff  in  error,  v.  The  Illinois  if  Mississippi  Tele- 
araph  Co,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa. 
Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
court,  with  costs  and  interest. 

No.  131.  Alex,  M,  Earle  et  al,,  appellants,  v.  Jas,  H.  McVeigh,  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of  Virginia.  Mr.  Justice  Clifford 
delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  circuit  court,  with  costs. 
The  principal  question  was  as  to  what  constituted  a  good  service  under  the  state  act, 
the  defendant  being  absent  The  opinion  follows  the  settled  maxim,  that  a  defendant's 
rights  cannot  be  taken  from  him  without  a  full  and  exact  compliance  with  the  law. 

No.  645.  The  United  Stales,  appellants,  v.  John  M.  AshJieUl,  Appeal  from  the  Court 
of  Claims.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  reversing  the 
judgment  of  the  said  court,  and  remanding  the  cause  with  directions  to  dismiss  the  peti- 
tion. In  this  case  the  court  held  that  the  watchmen  in  the  public  reservations  were  em- 
ployed under  the  executive  branch  of  the  government,  and  being  so  their  compensation 
was  reduced  by  the  Act  of  1869.  Hence,  as  the  complainant  received  all,  if  not  more 
than  he  was  entitled  to,  up  to  the  time  of  this  reduction,  he  was  entitled  to  nothing  fur- 
ther. 

No.  129.  Porter  G,  Turner  et  al.,  appellants,  v.  Charles  H.  Ward  et  al.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  Eastern  District  of  Michipn.  Mr.  Chief  Jus- 
tice Waite  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  court,  with 
costs.     This  case  involved  only  a  question  of  fact. 

No.  812.  Chas.  Rockhold,  plaintiff  in  error,  y.  Thos,  Rockhold  et  al.  In  error  to  the 
Supreme  Court  of  the  State  of  Tennessee.  Mr.  Chief  Justice  Waite  delivered  the  opinion 
of  the  court,  dismissinz  the  writ  of  error  for  want  of  jurisdiction. 

No.  851.  Eliza  W.  Warjield,  plaintiff  in  error,  v.  John  Chas,  Chaffee,  In  error  to  the 
Supreme  Court  of  the  State  of  I^uisiana.  Mr.  Chief  Justice  Waite  delivered  the  opinion 
of  the  court,  dismissing  the  writ  of  error  for  want  of  jurisdiction. 

No.  338.  John  L,  Macauley  et  al.,  appellants,  v.  Chas.  Clinton  et  al.  Mr.^  Chief  Justice 
Waite  announced  the  order  of  the  court,  granting  the  motion  to  advance  this  cause. 
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DIGEST  OF   CASBS 

PUBLISHED   IK  EXTEN80  IN   LATE   ISSUES   OF  AMERICAN    LEGAL  PEEI- 

ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record^  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfikld  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal^  St.  Louis,  Mo.,  Soule,  Thomas  &  Wbntwobth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  III.,  Chicago  Legal  News  Co. 

Daily  Reg.  —  Daily  Register,  New  York,  SOS  Broadway. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

Leg.  Chron.  —  Legal  Chronicle^  Potts ville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  6az.  — Legal  Gazette,  Philadelphia,  Pa.,  King  &  Baird. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  III.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  McDivitt,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Boodabpus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Wcuhington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ATTORNEY. 

1.  Action  for  professional  services. — Evidence.  —  Employment  of  at- 
torney BY  corporation.  —  In  an  action  by  an  attorney,  for  professional  services,  it 
is  essential  to  a  recovery  that  the  value  of  the  specific  services  rendered  be  proved  :  it 
is  not  enough  to  show  the  value  of  services  generally. 

Managing  officers  of  corporations  have  power  to  employ  attorneys  without  express  del- 
egations of  power  or  formal  resolutions  to  that  effect.  Southgate  y.  At,  if  Pac.  A.  R.  Co,, 
S.  C.  Mo.,  Cent.  L.  J.,  March  2,  1876. 

2.  DiSBARRAL.  —  Improper  advertising  by  attorney.  —  An  information  charged 
that  defendant  had  been  guilty  of  improper  conduct  in  causing  false  and  fraudulent  ad- 
vertisements to  be  inserted  in  divers  newspapers  published  in  the  United  States,  inviting 
^  so-called  "  divorce  business,  and  that  he  nad  for  years  caused  to  be  inserted  in  the  daily 
newspapers,  published  in  Chicago,  anonymous  advertisements,  specimens  of  which  were 
incorporated  in  the  information,  one  of  which  was  of  the  purport  following  :  **  Divorces 
legally  obtained  without  publicity  and  at  small  expense.  Address  P.  O.  Box  1037.  This 
is  the  P.  O.  box  advertised  for  the  past  seven  years,  and  the  owner  has  obtained  five  hun- 
dred and  seventy-seven  divorces  during  that  time."  The  court  being  satisfied  as  to  the 
facts,  struck  the  name  of  defendant  from  its  rolls.  People  v.  Goodrich,^  S.  C.  IIU 
Chicago  L.  N.,  Feb.  12,  1876. 

1  Judge  Bkbssb  writes  as  follows:  "These  ad-  stimulating  them  to  win  such  trophies  as  are 

vertiseinents  are  not  only  a  libel  upon  the  courts  gladly  awarded  to  well-earned  merit.    Were  they 

of  justice  of  this  state,  but  are  false  m  themselves,  ever  concerned  in  such  low,  degrading  efforts? 

and  put  forth  to  the  public  b}*  one  who  would  not  Never.    It  is  not  denied,  an  attorney  may  make 

place  his  name  to  them.    No  hiffh-minded,  hon-  any  one  of  the  branches  of  the  law  a  specialty, 

orable  member  of  our  noble  pro^ssion,  in  this  or  but  he  must  not,  in  so  doing  and  acting,  use  un- 

any  other  state^  so  demeans  himself,  nor  does  any  dignified  means,  or  low,  disgusting  artmces,  and, 

member  of  it.  jealous  of  his  own  honor,  and  duly  least  of  all,  should  not  withnold  his  name  to  bis 

appreciating  his  relations  to  the  profession  and  to  advertisements,  nor  should  they  be  false,  or  coa- 

the  courts,  so  conduct  himself.    Look  to  the  dis<  tain  libel  on-  the   courts.    No  honorable,  hieb- 

tinguished  men  who  have  adorned  the  bar,  who  minded  lawyer,  alive  to  the  dignity  of  bis  profes- 

have  shed  lustre  upon  the  profession,  —  the  Web-  sion  and  emulous  of  its  honors,  could  stoop  so  low 

Bters,  Wirts,  Pinckneys,  Emmets,  and  in  our  own  as  this  defendant  has.    That  he  should  embellish 

state,  the  Kane*,  Cooks,  Blackwells,  Lockwoods,  his  papers,  contrived  in  a  spirit  of  barratiy,  with 

Walkers,  and  others  without  number  who  have  the   emblem   of  Justice,  is   singularly  inappro- 

passed  away,  who  had  their  own  honor  and  the  priate. 

honor  of  their  profession  in  view,  with  ambition  *'  We  have  no  patience  with  one,  who,  beanog 
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BANKRUPTCY. 

1.  Examination  of  bankrupt.  —  A  bankrupt  who  has  fully  submitted  to  examina- 
tion has  a  right  to  be  protected  against  unreasonable  demands  upon  his  time  for  further 
examination  ;  and  where  ample  opportunity  has  been  afforded,  and  an  examination  al- 
ready had  is  apparently  full,  unless  it  is  made  to  appear  that  such  examination  was  col- 
lusive, or  in  some  material  and  specified  particulars  deficient,  an  application  for  further 
examination  may  properly  be  refused,     in  re  Frisbie,  D.  C.  U.  S.  Mich.,  18  N.  B.  B. 

No.  a. 

COMMON  CARRIER. 

1.  Liability  of  carrier  for  injury  to  horse  by  plunging  into  a  stream.  — 
Act  of  God.  —  The  common  law  liability  of  a  carrier  attaches  to  a  contract  for  car- 
riBse  to  a  place  without  the  realm. 

A  loss  occasioned  by  the  act  of  God  is  a  loss  caused  exclusively  by  a  violent  act  of 
nature,  such  as  a  carrier  could  not  possibly  foresee  or  resist  the  effect  of. 

It  lies  upon  a  carrier  to  show  that  a  loss  for  which  he  would  otherwise  be  liable  was 
occasioned  by  the  act  of  God. 

Xhe  plaintiff  delivered  to  the  defendant  in  London  a  mare  to  be  carried  by  the  defend- 
ant by  steamer  from  London  to  Aberdeen,  between  which  places  the  defendant  advertised 
and  habitually  ran  steamers.  A  storm  arising  diving  tiie  voyage,  the  mare  was  so  in- 
jured that  she  died.  The  jury  found  that  the  injury  was  caused  partly  by  excessive  bad 
weatber,  and  partly  by  the  fright  and  struggling  of  the  mare,  and  they  negatived  all  neg- 
ligence on  the  part  of  the  defendant.  Held,  that  the  defendant  was  liable,  and  a  verdict 
having  been  entered  for  the  defendant  at  the  trial,  a  rule  to  enter  a  verdict  for  the 
plaintiff  made  absolute. 

Sembley  that  all  ship-owners  carrying  goods  for  hire  are  liable  as  common  carriers  in 
the  absence  of  express  stipulation  to  the  contrary.  Nugent  v.  Smith,  Eng.  C.  P.  Div., 
Albany  L.  J.,  March  11,  1876. 

2.  Sleeping-car  company  not  liable  as  common  carrier.  —  A  traveller  who 
was  being  transported  by  a  railroad  company,  to  whom  he  had  paid  a  fare,  took  a  berth 
in  a  sleeping-car  attached  to  the  train,  but  belonging  to  a  dinerent  company,  for  which 
he  paid  an  extra  sum  to  the  sleeping-car  company.  While  asleep  he  was  robbed  of  a 
large  sum  of  money  he  carried  in  his  pocket  Held^  that  the  sleeping-car  company  was 
not  liable,  either  as  an  innkeeper  or  as  a  common  carrier.  Pullman  Pal.  Car  Co,  v. 
Smith,  S.  C.  111.',  Am.  Law  Reg.,  Feb.  1876. 

CONSTITUTIONAL  LAW. 

The  fourteenth  amendment  and  enforcement  act.  —  Refusal  of  inn- 
keeper TO  accommodate  traveller  on  account  of  color.  —  The  Act  of  Con- 
gress of  March  1,  1875,  enacting  that  all  persons  within  the  jurisdiction  of  the  United 
States  shall  be  entitled  to  the  full  and  equal  enjoyment  of  the  accommodations,  advan- 
tages, facilities,  and  privileges  of  inns,  public  conveyances  on  land  and  water,  theatres, 
and  other  places  of  public  amusement,  subject  only  to  the  conditions  and  limitations 
established  by  laWj  and  applicable  alike  to  citizens  of  every  race  and  color,  was  a  war- 
ranted exercise  of  the  legislative  power  vested  in  Con^ss  under  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States,  which  makes  all  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  citizens  of  the  United  States. 
Where  a  clerk,  being  in  charge  of  the  business  of  receiving  travellers  in  an  inn,  and 
of  providing  necessary  and  proper  accommodations  for  them,  refuses  such  accommoda- 
tions to  a  person,  a  traveller,  by  reason  of  his  color,  he  will  be  liable  to  indictment  and 
funishment  under  the  Act  of  March  1,  1875.^  U,  S.y,  Netocomer,  D.  C.  U.  S.  E.  D. 
'a.»  Leg.  Gaz.,  March  10,  1876 ;  Legal  Int.,  March  10,  1876. 

onr  license  to  practise  law  in  oar  courts,  has  so  by  the  Constitution  and  the  laws,  we  are  unable  to 

shocked  all  sense  of  propriety,  of   professional  see  why  this  court  has  not  and  should  not  have, 

decorum,  and  of  respect  to  the  court  in  which  the  power  to  pur^  itself  ot  all  uncleanness  which 

he    practises.    He  is  an  unworthy  member  and  may  be  found  in  its  cloisters,  and  ridding  itself  of 

must  be  disbarred.    The  objections  made  by  the  any  nuisance  which  may  desecrate  them, 

defendant,  of  want  of  jurisdiction  in  this  court  to  **  We  are  satisfied  the  defendant  has  dishonored 

entertain  the  case,  the  anconstitntionality  of  the  the  profession  of  the  law,  and  his  position  as  one 

law  giving 'the  jurisdiction,  the  right  of  a  trial  of  its  ministers;  and  that  he  oufi^ht  to  be,  and  he 

by   jury  on  the  information,  are   entitled  to  no  is,  from  this  time  forth,  disbarred." — Editor. 

weiffht.  ....  1  The  Legal  InttUigenetr  states  that  this  point 

**Tn  view  of  onr  duty,  as  imposed  by  the  stat-  was  reserved.  — EnrroR. 
ute,  and  the  defendant's  rights  as  guaranteed  him 
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CONTRACT. 

CoMPENSATioir  BT  BOTH  BUTKR  AND  SELLER.  —  The  poUcy  of  the  law  forbids  that 
a  person  acting  as  the  friend  and  confidential  adviser  of  a  purchaser  should  at  the  same 
time  be  secret^  receiving  compeDsation  from  the  seller  for  effecting  the  sale ;  and  a  con- 
tract for  such  compensation  is  void.  Bollman  v.  Loomis,  S.  C.  Conn.,  Am.  Law  Beg., 
Fob.  1876. 

See  Homestead. 

CONVERSION.    See  Damages. 
CORPORATION.    See  Attorney. 

CRIMINAL  LAW. 

<*  The  Babcock  case."  Full  text  of  Judge  Dillon's  charge  to  the  jury.  Cent  L. 
J.,  March  8,  1876. 

DAMAGES. 

Damages  fob  involuntary  conversion.  —  The  measure  of  damages  of  trover 
for  conversion  by  an  involuntary  trespasser  is  the  market  value  of  the  property  at  the 
point  whei-e  it  is  sold  by  the  trespasser,  less  the  amount  expended  in  bringing  it  to  mar- 
ket. Where,  however,  it  is  not  sold,  or  the  market  value  does  not  cover  the  expense,  the 
measure  of  damages  is  its  value  when  first  taken,  together  with  any  profits  that  might  be 
derived  from  its  value  in  the  ordinary  market,  with  interest.  So  held,  where  timber  was 
cut  by  mistake  on  another's  land,  made  up,  carried  away,  and  sold.  Winchester  v.  Craigf 
S.  C.  Mich.,  Cent.  L.  J.,  Feb.  18,  1876. 

See  Negligence. 

0 

ENFORCEMENT  ACT. 
See  Constitutional  Law. 

EVIDENCE. 

Insanity  of  ancestors.  —  While  it  is  competent  to  prove,  in  a  question  of  the 
sanity  of  a  testator,  that  his  father,  mother,  or  perhaps  his  ancestors  in  a  more  remote 
degree,  or  his  brothers  or  sisters,  were  of  unsound  mind,  such  fact  must  be  proven  by  a 
person  speaking  from  his  own  personal  knowledge  and  observation,  and  not  merely  from 
traditional  or  hearsay  testimony.  Coughlin  v.  Poulson^  S.  C.  D.  C.,  W.  L.  R.,  Feb.  23, 
1876. 

See  Attorney. 

FIXTURES. 

Attachment  of  fixtures  to  realty  without  consent  of  their  owner.  — 
Replevin.  —  An  owner  of  personal  property  cannot,  against  his  will,  be  deprived  of 
the  title  to  the  same,  by  having  it  attacned,  without  his  consent,  to  the  real  estate  of  an- 
other, by  a  third  person,  where  such  personal  property  can  be  removed  from  such  real 
estate  without  any  great  inconvenience,  and  without  any  substantial  injury  to  the  real 
estate.  Whenever  one  person  obtains  the  possession  of  the  personal  property  of  another, 
without  the  consent  of  the  owner,  and  then,  without  any  rignt  which  the  law  will  recog- 
nize, asserts  a  claim  to  the  property,  inconsistent  with  the  owner*8  right  of  propertv  and 
right  of  possession,  the  possession  of  such  person  will  immediately  oecome  illegal  and 
wrongful,  and  no  demand  for  the  property  will  be  required  to  be  made  by  the  owner 
before  he  commences  an  action  of  replevin  for  the  recovery  of  the  same,  although  the 
possessor  thereof  may  ever  so  honestly  entertain  the  belief  that  his  claim  to  the  property  is 
both  legal  and  just.     Shoemaker  v.  Simsotij  S.  C.  Kansas,  Cent.  L.  J.,  Feb.  25, 1876. 
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HOMESTEAD. 

An  oral  agreement  by  a  married  man  for  the  conveyance  of  the  homestead 
is  void.    Bamett  v.  Mendenhallf^  S.  C.  Iowa,  West.  Jur.,  Feb.  J  876. 

INSANITY. 
See  Damages. 

INSURANCE. 

1.  The  policy  provided  that  if  the  premises  became  vacant,  and  so  re- 
mained without  notice  and  consent  of  the  company,  it  should  be  void. 

Where  the  premises  had  been  unoccupied  for  thirty-three  days  without  notice  and  con- 
sent, but  the  insured  was  all  the  time  endeavoring  to  obtain  a  tenant,  heldf  that  they  did 
not  remain  unoccupied  within  the  meaning  of  the  policy.  Kelley  v.  Home  Inx.  Co.,  C.  C. 
U.  S.  Kansas,  Ins.  L.  J.,  Feb.  1876. 

2.  Assignment  of  policy.  —  Mortgagee. — Pleadings. —  On  a  policy  of  insur- 
ance against  loss  by  fire,  under  seal,  issued  to  the  owner  of  the  property,  in  which  the  in- 
surer covenants  to  make  good  unto  the  insured,  his  executors,  administrators,  or  assigns,  all 
such  damage  or  loss  as  might  happen,  &c.  The  owner  may  sue  in  his  own  name,  although 
it  may  be  written  on  the  face  of  the  policy,  "  Loss,  if  any,  payable  to  A  B  as  mortgagee." 
The  direction  on  the  policy  to  pay  to  the  mortgagee  is  not  an  assignment  of  the  policy. 
Its  leoral  effect  is  that  of  a  direction  in  advance,  as  to  the  mode  of  payment,  which,  when 
made,  is  performance  in  the  manner  agreed  to  by  the  insured.  Under  such  a  direc- 
tion, if  assented  to  by  the  insurer,  the  person  in  whose  favor  the  assignment  is  made 
acquires  equitable  rights  which  the  insurer  is  bound  to  regard,  but  the  contract  with  the 
insured  is  not  thereby  merged  or  extinguished.  In  an  action  on  such  a  policy  in  the  name 
of  the  insured,  if  tne  insurer  has  paid  the  insurance  money  to  the  mortgagee,  he  may 
plead  such  payment  as  performance,  and  the  rights  of  the  mortgagee  can  be  protected, 
and  the  insurer  obtain  indemnity  against  a  subsequent  suit  by  the  mortgao^ee  by  the  pay- 
ment of  the  money  into  court.     Martin  v.  Franklin  Fire  Ins.  Co.,  S.  C.  N.  J.,  lb. 

3.  Covenant  by  lessee  to  deliver  premises  in  good  condition.  —  Expense 
OF  rebuilding,  etc.  —  A  bill  was  filed  by  £dward  Ely,  the  appellant,  for  the  purpose 
of  obtaining  the  benefit  of  the  insurance  upon  the  premises  of  which  he  was  the  tenant. 
'David  Ely,  one  of  the  appellees,  leased  tne  premises  to  appellant,  the  lease  containing 
covenants  on  the  part  of  tne  lessee  that  he  had  received  the  premises  in  good  order  and 
condition,  that  he  would  keep  them  in  repair  at  his  own  expense,  and  at  the  end  of  the 
term  would  deliver  the  same  up  to  his  leasor  in  as  good  order  and  condition  as  when  they 
were  entered  upon  by  bim.  The  title  to  the  property  was  in  Mrs.  Caroline  D.  Ely,  wife 
of  David  J.  Ely,  who  in  her  own  name  had  procured  policies  of  insurance  on  the  building 
upon  the  premises  leased.    The  building  was  destroyed  by  fire,  and  a  new  one  erected  by 

1  Miller,  C.  J.,  delivering  the  opinion  of  the  an  action  on  the  covenant  of  seisin  for  damages 

oourt,  says  :  —  would  lie. 

'*  Counsel  for  appellee  arg^e  that  although  a  *'  In  the  next  place  a  contract  to  convey,  or  pro- 
conveyance  of  land  to  which  the  grantor  had  no  care  a  conveyance  for  land  to  which  the  vendor 
title  would  be  void  as  a  conveyance,  yet  he  might  does  not  have  title,  is  not  declared  invalid  by  any 
make  a  valid  and  binding  contract  to  procure  a  statute,  nor  is  it  contrarv  to  public  policy  or  in- 
good  title  to  the  land  to  be  made  to  his  vendee,  and  valid  under  the  common  law  of  the  country.  On 
that  for  a  breach  of  such  contract  he  would  be  the  other  hand,  such  contracts  are  valid  and  bind- 
liable  in  damages  ;  and  they  uive  that  upon  sim-  ing,  and  because  they  are  so,  actions  for  breaches 
ilar  reasoning,  the  husband  is  liable  upon  his  agree-  thereof  may  be  maintained, 
ment  to  convey  the  homestead,  although  his  deed,  "  So  also,  where  the  vendor,  being  the  owner  of 
without  the  concurrence  of  the  wife,  would  be  in-  the  land,  makes  a  contract  to  convey  the  same,  if 
valid.  not  being  or  including  the  homestead,  and  his  wife 

'*In  the  first  place,  the  learned  counsel  are  mis-  refuses  to  join  in  the  conveyance  or  to  release  her 

taken  in  assuming  that  a  contract  for  the  convey-  inchoate  right  of  dower  in  the  premises,  the  con- 

ance  of  land  to  which  the  vendor  has  no  title  is  of  tract  to  convey  is  a  legal  and  valid  one;  and  while 

any  greater  validity  or  binding  force  than  a  deed  the  husband  cannot  convey  so  as  to  bar  the  wife's 

of  the  land  made  by  such  person,  with  a  covenant  right  of  dower,  it  is  lawful  for  him  to  undertake 

of  seisin.    In  the  case  of  the  deed  no  title  would  by  his  contract  to  procure  her  relinquishment  of 

pass,  it  is  true;  but  if  the  grantor  should  subse-  dower,  and  he  may  be  sued  for  a  breach  of  the 

quently  acquire  the  title  it  would  enure  and  pass  to  contract.'' 

his  grantee.    And  if  he  did  not  acquire  the  title,        But  these  doctrines,  it  is  said,  do  not  apply  to  a 

contract  to  convey  the  homestead. — Editom. 
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the  tenant.  Held,  under  the  covenants  in  the  lease,  that  the  tenant  must  sustain  the 
whole  expense  of  rebuilding  ;  that  a  court  of  equity  could  not  impose  upon  the  owner  a 
portion  of  such  cost ;  that  uie  insurance  money  was  as  much  the  money  of  Mrs.  Ely  as 
that  derived  from  any  other  source ;  that  a  tenant  has  no  eauity  to  compel  his  landlord 
to  expend  money  received  from  an  insurance  office  in  rebuilaing  the  premises  destroyed, 
or  to  restrain  the  landlord  from  suing  for  the  rent  until  the  premises  are  rebuilt.  Ely  t. 
Ely,  S.  C.  111.,  Chicago  L.  N.,  Feb.  12,  1876. 

LIBEL. 

Official  communications,  passing  between  officers  of  the  govebnment, 
are  privileged  from  disclosure  on  the  ground  of  public  policy.  Neither  the  sending  of 
vuch  an  omcial  communication,  nor  retaining  a  copy  thereof,  amounts  to  a  publication 
v'ithin  the  meaning  of  that  term  as  used  in  the  taw  of  libeL  Gardner  v.  Andenony 
C.  C.  U.  S.  Md.,  Pac.  Law  Kep.,  Feb.  22,  1876. 

LIMITATIONS. 
See  Married  Woman. 

MARRIED  WOMAN. 

Mortgage  during  coverture  for  husband's  debts.  —  Limitations.  —  Pre- 
sumptions. —  The  petitioner  in  1820,  then  a  married  woman,  joined  with  her  husband 
in  mortgaging  for  his  debt  a  piece  of  land  owned  by  her,  soon  after  which  she  removed 
with  her  husband  from  the  state,  and  they  continued  to  reside  out  of  the  state  until 
1869,  when  he  died.  Immediately  after  the  execution  of  the  mortgage,  C,  a  creditor  of 
the  husband,  attached  his  life-interest  as  tenant  by  the  curtesy  in  the  land,  and  after- 
wards had  it  set  off  to  him  in  part  satisfaction  of  the  judgment  which  he  obtained.  In 
1822,  C.  purchased  the  mortgage  interest,  taking  a  quitclaim  of  the  land  from  the  mort- 
gaged, and  three  months  after  he  conveyed  the  land  by  a  warranty  deed  to  a  purchaser, 
from  whom  by  sundry  conveyances  the  land  came  in  different  parcels  to  the  respondents. 
The  land  was  originally  of  little  value,  unfitted  for  cultivation  or  for  building  purposes, 
but  the  respondents  had  at  great  expense  graded  and  erected  houses  and  other  buildings 
upon  it.  At  the  time  C.  made  the  conveyance  he  was  in  actual  possession  of  the  land, 
but  it  did  not  appear  when  he  took  possession,  nor  whether  under  his  mortgage  title  or 
that  derived  from  the  levy  of  his  execution.  No  interest  upon  the  mortgage  debt  was 
ever  paid  by  the  petitioner  or  her  husband,  nor  was  any  attention  given  by  either  of  them 
to  the  property  before  his  death.  After  his  death,  the  petitioner  inquired  about  the  prop- 
erty and  demanded  possession,  which  being  refused  sue  brought  a  bill  in  equity  to  re- 
deem. Heldy  1.  That  if  C.  was  to  be  regarded  as  having  taken  possession  under  the 
levy  of  his  execution,  the  petitioner  would  not  be  barred  by  the  statute  of  limitations. 
2.  But  that,  in  the  absence  of  any  evidence  on  the  subject,  and  after  so  great  a  lapse  of 
time,  the  court  would  presume  that  he  had  abandoned  his  claim  under  the  levy  and  had 
taken  possession  as  mort^gee.  3.  That  his  possession  as  mortgagee,  and  that  of  those 
deriving  title  from  him,  oeing  adverse  to  the  petitioner,  she  would  be  barred  by  the 
statute  of  limitations.     (Two  judges  dissenting.) 

A  married  woman  who  executes  a  mortgage  of  her  land  with  her  husband  is  not  saved 
by  her  coverture  from  the  running  of  the  statute  of  limitations  against  her  title  in  favor 
of  the  mortgagee.     Uanford  v.  Fitch,  S.  C.  Conn.,  Am.  Law  Reg.,  Feb.  1876. 

NEGLIGENCE. 

Consequential  damages  —  Remoteness.  Cattle  of  the  plaintiffs  were  driven 
along  a  road  across  which  were  some  sidings  belonging  to  the  aefendants,  when  some 
trucKS  of  defendants  were  negligently  allowed  to  run  down  it,  across  the  road,  separating 
the  cattle  from  the  drovers,  and  frightening  them  so  that  some  of  them  ran  down  the 
road,  broke  through  an  imperfect  fence  into  an  orchard,  whence  they  strayed  upon  the 
defendants*  railroad,  and  were  killed  by  a  passing  train.  Held,  that  tlie  defendants 
were  liable,  and  that  the  damage  was  not  too  remote ;  and  that  the  imperfect  construc- 
tion of  the  orchard  fence  was  no  defence  to  the  action.  Ineeshy  v.  L,  ff  Y,  R,  W*  Co^ 
Ct.  Q.  B.,  Cent.  L.  J.,  March  8,  1876. 

PRESUMPTIONS. 
See  Married  Woman. 
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PROXIMATE  CAUSE. 

The  rule  for  determikino.  —  The  province  op  the  jury.  —  In  all,  or  nearly- 
all  cases,  the  rule  for  determining  what  is  a  proximate  cause  is  that  the  injury  must  be 
the  natural  and  probable  consequence  of  the  negligence,  and  that  this  mignt  and  ought 
to  have  been  foreseen  under  the  surrounding  circumstances.  These  are  the  circumstances 
of  the  particular  case,  and  from  the  nature  of  the  thing  must  be  referred  to  the  jury. 
All  the  court  can  do  is  to  aid  the  jury  by  pointing  to  Uie  relations  of  the  facts.  The 
jury  must  determine  whether  the  original  cause,  that  is  the  negligence,  is,  by  continuous 
operation,  so  linked  to  each  successive  fact,  as  that  all  may  be  said  to  be  one  continuous 
operating  succession  of  events,  in  which  the  first  becomes  naturally  linked  to  the  last, 
and  to  be  its  cause ;  and  thus  to  be  within  the  probable  foresight  of  him  whose  neg- 
ligence ran  through  the  succession  to  the  injury.  In  determining  this  relation,  it  is  obvi- 
GOB  we  are  not  to  be  governed  by  abstractions,  which,  in  theory  only,  cut  off  the  suc- 
cession. Abstractly  each  blade  of  grass  or  stalk  of  grain  is  distinct  from  every  other  ; 
so  one  field  may  be  separated  from  another  by  an  ideal  boundary,  or  a  different  owner- 
ship, or  it  may  be  by  a  real  combustible  division  line.  But  we  cannot  say  that  therefore 
the  succession  fails.  Here  it  is  the  province  of  the  jury  takes  up  the  successive  facts, 
and  ascertains  whether  they  are  naturally  and  probably  related  to  each  other  by  a  con- 
tinuous sequence,  or  are  broken  off  or  separated  by  a  new  and  independent  cause.  Penn, 
B,  R,  Co.  T.  Hope,  S.  C.  Pa.,  Leg.  Gaz.,  March  8,  1876. 

REMOVAL  OF  CAUSES. 

1.  Practice.  —  Mistake  in  notice  of  removal.  —  Where  the  notice  of  the  mo- 
tion for  removal,  which  was  served  upon  the  plaintiff's  attorney,  stated  that  the  removal 
was  demanded  under  the  Act  of  1867,  which  was  repealed :  Held,  that  the  right  of  re- 
moval does  not  depend  upon  the  contents  of  the  notice  of  the  motion  for  removal,  and  the 
state  coui*t  could  not  withhold  the  removal,  if  the  existing  law  in  regard  to  the  petition, 
&c.,  vras  complied  with.  Minneti  v.  Mil,  Sf  St,  Paul  R,  R,  Co,,  C.  C.  U.  S.  Minn., 
Chic^o  L.  N.,  Feb.  19,  1876. 

2.  Before  the  final  hearing,  as  used  in  the  acts  concerning  the  removal  of  causes 
from  the  state  to  the  federal  courts,  means  before  the  *'  determination  pf  the  rights 
of  the  parties  forever."     Ib.^ 

1  Jad|ye  Nelson  thos  ditcusses  this  very  impor-  i>uiifi,  10  Wall.  S25,  that  '  in  equity  cases  a  final 

taut  jpomt :  —  hearing  only  could  take  away  the  right  of  removd, 

*'  The  statute  requires  the  petition  to  be  filed  be-  while  any  trial,  however  interlocutory  in  its  char- 
fore  *  the  trial  or  final  hearing  of  the  cause  ; '  and  acter,  should  have  the  Mme  effect  in  an  action  of 
it  is  urged  that  a  trial  on  the  merits  prevents  a  re-  law.'  To  avoid  this,  the  supreme  Judicial  court  of 
moval  of  the  case.  *■  The  trial '  mentioned  in  the  Massachusetts,  in  Galpin  v.  Critchfoto,  13  Am.  Law 
act,  in  my  opinion,  means  not  one  trial  or  a  tricU,  Reg.  137,  N.  S.,  construing  the  law  of  1867,  which 
bat  a  determination  of  the  rights  of  the  parties  for-  used  the  lanfj^uage,  *  before  the  final  hearing  or 
ever.  When  a  new  trial  was  granted,  the  suit  was  trial,'  said  Uie  'trial  appropriately  designated  a 
in  the  same  position  that  it  would  have  been  had  trial  by  jury  of  an  issue  which  will  determine  the 
no  trial  taken  place.  The  first  trial  had  been  erro>  facts  m  an  action  at  law ;  and  final  hearing,  in 
neons  —  it  had  not  been  in  accordance  with  the  contradistinction  to  hearings  upon  interlocutory 

merits 


_  _  A^ain,  *  the  trial '  cial  court  of  New  Hampshire,  in  WhiUter  v.  ^art- 
mentioned  in^the  act  means  a  final  mvestigation  of  /ord  Imurance  Company,  14  Am.  Law  Beg.  N.  S. 
the  rights  involved  in  the  court  of  original  juris-  421,  agree  to  the  decision  in  the  Massachusetts 
diction.  case,  and  consider  the  reasoning  in  that  applicable 

The  terms  '  the  trial '  and  '  final  hearing  *'  are  to  the  law  as  it  appears  in  sec.  639,  sub.  3. 
nsed  by  Congress  as  having  a  relative  connection  **  With  great  respect  for  these  courts,  I  cannot 
—  a  reciprocal  meaning  —  the  former  applicable  to  agree  to  this  inteipretation  of  the  statute.  In 
actions  of  law,  and  the  latter  to  equity  cases.  The  equity  practice  the  term  hearing  has  a  well  defined 
word  '  suit  *  embraces  actions  at  law  as  well  as  meaning,  viz.  :  *  That  stage  or  proceeding  in  an 
equity  cases,  and  the  conjunction  *  or*  connecting  equity  cause  which  corresponds  to  a  trial  of  a  cause 
the  words  '  the  trial '  and  *  final  hearing  *  is  used^  at  law ;  the  hearing  of  counsel  upon  the  pleadings 
as  it  often  is.  where  It  is  sought  to  give  an  expla-  and  proofs.'  The  qualifying  adjective^fui/  makes 
nation  or  dennition  of  the  same  thing  in  different  this  heaiing  one  that  absolutely  ends  the  matter  in 
words.  Such  must  be  the  true  construction  of  the  dispute,  and  is  explanatory  of  the  words  '  the 
law,  for  it  is  hardly  probable  that  a  distinction  trial.'  This  is  certainly  within  the  spirit  of  the 
would  be  made  between  actions  at  law  and  eauity  law,  and,  in  my  opinion,  within  its  letter.*'  —  En- 
causes,  which  would  present  a  strange  anomaly  as  itor. 
suggested  by  Mr.  Justice  Swayne,  in  Im.  Co,  v. 
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REPLEVIN. 

See  Fixtures. 

TRUSTS. 

Execution  of  trust.  —  Reversion  of  legal  title. — Assiovicisht  in  trust. 
— -*B.  and  R.,  insolvent  merchants  of  New  York,  made  an  assisnment  in  ISSS  to  B. 
and  W.  in  trust  for  creditors ;  the  creditors  not  being  made  parties  thereto.  Amongst 
the  assigned  assets  was  a  judjsment  against  one  Egan,  under  which,  in  December,  1840, 
a  sheriff's  deed  of  a  large  body  of  lands  in  Wills  County,  2,480  acres,  including  the  prem- 
ises in  controversy,  was  issued  to  B.  and  R.,  the  assignors,  by  quitclaim  deed  dated  in 
1841,  but  not  acknowledged  till  September,  1842,  and  not  recorded  till  1844;  they  con- 
▼eyed  these  lands  to  their  assignees ;  the  conveyance,  which  was  otherwise  in  orainarjr 
form,  reciting  generally  the  fact  of  the  prior  conveyance,  which  was  otherwise  in  ordinar}* 
form,  reciting  generally  the  fact  of  the  prior  assignment,  and  purporting  to  be  made  to  the 
grantees  in  their  capacity  as  assignees.  Held,  semUe,  that  such  deed  was  virtually  an 
ancillary  or  supplemental  assignment,  and  the  title  derived  under  it  substantially  of  the 
same  nature  as  if  the  lands  had  been  specifically  embraced  in  the  original  deed  of  as- 
signment. 

Reaffirming  the  doctrine  of  Reece  ▼.  Gibson,  50  III.  404  ;  Harris  ▼.  MiUs,  28  lb.  44 ; 
Pollock  ▼.  Maison,  41  lb.  51 7  :  Hdd,  that  assignments  in  trust  for  creditors,  although  con- 
veying an  estate  in  fee  in  the  ordinary  terms,  are  yet  sui  generis  in  their  nature,  as  made 
merely  to  secure  debts  ;  and,  as  in  case  of  a  mortgage  or  deed  of  trust  to  secure  a  single 
creditor,  instead  of  the  whole  body  of  creditors,  if  the  debt  itself  is  extinguished  by  ue 
statute  of  limitations,  the  trust  itself  expires,  and  the  legal  title  vested  in  the  trustee  is 
executed  in  the  beneficiary  entitled  thereto.  Hardin  v.  Odfome,  S.  C.  IlL,  Chicago  L.  N., 
Feb.  26,  1876. 

WILL. 

Paper  in  the  form  of  a  bond.  —  A  written  instrument  in  the  following  words 
held  under  the  laws  of  Pennsylvania  to  constitute  a  will :  **  Know  all  men  by  these  pres- 
ents, that  I,  James  McCuUy,  of  Pittsburg:,  Pa.,  do  order  and  direct  my  administrators  or 
executors,  in  case  of  my  death,  to  pay  Robert  D.  Clark,  the  sum  of  seventy-five  thousand 
dollars,  as  a  token  of  my  regard  for  him,  and  to  commemorate  the  long  friendship  exist- 
ing between  us.  Witness  my  hand  and  seal  this  17th  day  of  April,  a.  d.  1872.  $75,000. 
James  McCully."    [l.  s.]     Frew  v.  Clark,^  S.  C.  Pa.,  Leg.  Int.,  March  10,  1876. 


the  profession,  but  the  community  also.    It  is  now  where  it  appears  affirmatively  that  it  was  oot  read 

the  taw  of  Pennsylvania,  that  when  a  man  pru-  over  and  explained  to  the  testator,  and  that  the 

daces  a  will,  written  by  himself,  without  subscribe  paper  itself  was  of  such  a  character  as  to  convey  to 

ing  witnesses,  and  wholly  in  his  own  favor,  pur-  the  mind  of  an  unlearned  man,  not  even  a  niggea^ 

porting  to  be  signed  by  a  wealthy  old  man,  who  is  tion  of  the  real  purport" 

a  stranger  to  his  blood,  he  is  not  only  a  competent  It  is  stated  that  the  case  will  be  reargned  by  ai- 

witness  to  sustain  the  will  and  prove  the  vital  fact  rection  of  the  court.  —  Editox. 
of  its  execution,  but  that  prooi  is  not  required  to 
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HIQH  COURT  OP  JUSTICE,  WESTMINSTER  HALL,  COMMON 

PLEAS  DIVISION. 

(From  the  Weekly  Reporter.) 

PABOL  SYIDEKCR. —  WHEN   ADMITTED   TO   COMTRADICT   WRITTEN   CONTRACT. 

CLEVER  VS.  KIRKMAN. 

Where  a  written  document^  purporting  to  contain  the  terms  of  an  agreement  for  sale,  duly  signed  by 
both  partien,  is  admitted  m  evidence,  it  may  be  shown  by  parol  that  in  fact  no  agreement  lor  sale 
had  ever  been  entered  into  by  the  parties. 

Action  to  recover  damages  for  breach  of  contract  by  which  defendant  agreed  to  sell 
plaintiff  his  business,  premises,  good- will,  and  stock  in  trade.  The  contract  was  in  writing 
and  signed  by  the  parties,  and  purported  to  be  an  unconditional  aCTcement  to  sell.  The 
defendant  pleaded  non  assumpsit,  and  on  the  trial  he  testified  that  he  never  had  the 
slightest  idea  of  selling  his  business  to  plaintiff;  that  the  document  in  question  was  ad- 
dressed to  any  substantial  purchaser  whom  the  plaintiff  might  find  ;  and  that  it  was  di- 
rected to  the  plaintiff  merely  to  show  that  he  was  defendant's  agent,  authorized  to  sell 
in  his  behalf. 

Archibald,  J.  Parol  evidence  is  not  admissible  to  qualify  or  vary  a  written  doc- 
ument, but  it  is  to  establish  a  contemporaneous  agreement,  postponing  the  date  of  the 
operation  of  a  written  agreement,  which  is  in  its  terms  apparently  absolute.  Surely, 
then,  parol  evidence  is  admissible  to  show  that  the  document  was  never  intended  to 
operate  as  an  agreement  at  all,  and  that  the  parties  never  accepted  the  document  as  the 
record  of  any  contract.  No  doubt  such  evidence  must  be  looked  at  most  scrupulously, 
and  the  jury  must  be  perfectly  satisfied  that  what  on  the  face  of  it  is  a  valid,  binding 
contract,  was  never  so  intended  by  the  man  who  drew  it  up.  But  here  the  Jury  were 
satisfied  of  this;  they  found  that  the  document  was  only  handed  to  the  plaintiff  as  being 
the  terms  upon  which  he  might  sell  to  any  responsible  purchaser,  and  I  think  they  had 
ample  grounds  for  their  conclusion.  Besides  the  defendant's  denial,  the  plaintiff  con- 
fessed uiat  he  was  an  architect  and  surveyor,  and  had  not  £60,000  in  the  world;  yet  if 
this  were  a  contract,  he  was  bound  to  pay  down  £60,000  for  the  mere  good-will  of  the 
piano-forte  business.    Many  other  circumstances  show  that  the  plaintif!'  did  not  intend  to 

{>archase  the  concern  himself,  but  only  to  find  a  purchaser.  No  doubt  the  defendant's 
anguage  is  somewhat  unfortunate  in  this  document,  but  we  must  take  it  now  that  he  did 
not  mean  what  he  appears  to  say. 

LiNDLEY,  J.  Before  the  judge  is  bound  to  construe  an  amement,  there  is  a  pre- 
liminaiy  question  necessarv.  Is  it  an  agreement  at  all?  If  tne  jury  say  no,  then  tnere 
is  nothing  to  construe.  To  determine  this  preliminary  question,  parol  evidence  as  to  the 
circumstances  under  which  the  paper  was  signed  is  admissible. 

Brrtt,  J.  There  was  in  this  action  the  strongest  prima yaci>  case  made  out  by  the 
plaintiff*.  There  was  no  plea  of  fraud.  The  only  issue  was  non  assumpsit ;  and  a  written 
document  was  produced  which  entirely  bore  out  the  declaration.  But  then  the  defend- 
ant put  in  evidence  (which  was  not  objected  to  at  the  time)  to  show  that  lie  never  in- 
tended the  plaintiff  to  be  the  purchaser,  but  only  an  agent  for  sale.  And  if  the  plaintiff's 
story  was  correct,  he  undertook  to  pay  £200,000  for  property  which  he  had  never  seen, 
mnch  less  valued.  And  moreover,  he  was  certainly  not  in  a  position  ever  to  raise  such  a 
sam  of  money.  He  must  have  known  that  he  was  never  intended  to  be  the  purchaser  ; 
he  takes  this  document  away  with  him  as  showing  the  terms  on  which  he  is  authorized  to 
sell  ;  he  sees  how  incautiously  it  is  worded,  and  takes  advantage  of  this  to  sign  his  own 
name  at  the  bottom  so  that  it  may  appear  to  be  a  binding  contract  of  sale  to  him.  And 
it  is  said  that  this  court  cannot  interfere  to  put  a  stop  to  this  sort  of  conduct,  because 
parol  evidence  is  inadmissible  to  show  that  the  defendant  never  intended  to  contract 
with  the  plaintiff*;  and  because  the  court  must  construe  the  written  contract  according  to 
law  as  it  stands.  But  that  is  not  so;  there  may  be  no  contract  in  the  writing  for  the 
court  to  construe.  The  whole  thing  may  be  a  joke  or  a  misunderstanding,  although  it 
appears  drawn  up  as  a  formal  binding  agreement.  Parol  evidence  is  admissible  to  show 
that  there  never  was,  in  fact,  any  agreement  at  all.     This  is  what  Chief  Justice  Erie 
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iavB  in  Pym  y,  CampbeUy  6  E.  &  B.  870:  ''The  distinction  is  between  admitting  parol 
evidence  to  vary  an  agreement,  and  to  show  that  what  purports  to  be  an  agreement  has 
in  truth  never  become  so."  Rogers  v.  HadUy^  2  H.  &  C.  227,  is  not  so  strong  in  its  &cts, 
but  the  same  doctrine  is  as  clearly  laid  down.  So  again  in  Woke  v.  Harrop,  6  H.  &  N. 
768,  the  same  law  is  laid  down ;  while  Mackinnan^s  case,  L.  R.  4  C.  P.  784,  is  stronger 
than  any.  There  the  issue  was  on  a  plea  of  non  assumpsit  as  here.  No  plea  of  fraud 
could  be  placed  on  the  record,  as  the  bill  was  held  by  a  purchaser  before  maturity  for 
▼alue  and  without  notice.  But  it  was  decided  that  Mr.  Mackinnon  was  not  liable  though 
he  had  indorsed  the  bill,  because  he  never  intended  to  indorse  a  bill.  He  was  induced 
to  put  his  name  to  a  paper  because  he  was  told  il  was  a  guarantee  ;  his  mind  never  went 
witii  his  act ;  hence  he  never  contracted,  and  the  plea  of  non  assumpsit  was  proved. 
That  is  precisely  the  case  here.  From  this  paper  it  would  appear  that  the  defendant 
had  agreed  to  sell  his  business  to  the  plaintiff  on  the  terms  mentioned.  But  he  never  did 
so  agree.  Parol  evidence  is  not  admissible  to  vary  the  terms  of  a  written  contract,  but 
it  is  to  show  that  no  contract  ever  existed  of  which  they  were  the  terms. 

Rule  dismissed  uM  costs. 


NOTES  OF  NEW  BOOKS. 


Messrs.  Hurd  &  Houghton,  New  York,  The  Riverside  Press,  Cambridge,  have  in 

Sress  and  will  publish  in  a  few  weeks  an  exhaustive  Treatise  on  Mortgages^  by  L.  A. 
ones,  Esq. ,  of  the  Boston  bar.    The  work  will  be  in  two  volumes,  and  promises  to  be 
one  of  permanent  value. 

Messrs.  Little  &  Co.,  of  Albany,  have  ready  The  Principles  of  the  Law  of  Evidence, 
with  Elementary  Rules  for  conducting  the  Examination  and  Cross-examination  of  Witnessei. 
By  W.  M.  Best,  A.  M.,  LL.  B.,  of  Gray's  Inn,  Barrister  at  Law ;  in  two  volumes.  First 
American  from  the  fifth  London  edition,  with  Notes  and  References  to  American  Cases, 
by  H.  G.  Wood,  Esq. 

Messrs.  Little,  Brown  &  Co.  announce  the  following  list :  Swell's  Leading  and 
Select  Cases  on  Infancy,  Cooerture,  Idiocy,  etc.,  with  notes  by  M.  D.  Ewell,  Esq. ;  a  new 
edition  of  Rbdfield  On  Wills ;  a  new  edition,  the  fourth,  of  Washburn  On  Real  Prop- 
erty; a  new  edition,  the  second,  of  Schoulbr  On  Personal  Property ;  Curtis  On  Copy- 
rights; Bishop's  Directions  and  Forms  in  Criminal  Cases  ;  Bigelow  On  Fraud;  Chap- 
lin On  the  Criminal  Law  and  Procedure  of  Massachusetts  ;  Hitchcock  On  Judicial  Sales 
in  the  United  States ;  Drake  On  Jurisdiction ;  Lathrop  On  Damages ;  Cases  Cited,  Con- 
sidered, Doubted,  or  Overruled  by  the  Supreme  Court  of  Massachusetts  ;  and  a  Treatise  on 
the  Law  of  Copyright,  by  E.  S.  Drone. 

They  also  announce  a  Treatise  on  Bankruptcy,  by  Judge  Lowell,  of  the  Massachusetts 
District,  the  completion  of  which  will  be  anxiously  awaited. 

Messrs.  Kat  &  Co.,  of  Philadelphia,  have  in  preparation  new  editions  of  Kerb  On 
Receivers,  and  Morris  On  RepUmn, 

Messrs.  James  Cockroft  &  Co.,  of  New  York,  have  ready  a  treatise  on  Questions 
of  Law  and  Fact,  by  J.  C.  Wells,  Esq.,  a  work  of  a  very  useful  character  relating  chiefly 
to  instructions  to  juries  and  bills  of  exception. 
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NOTES   OF   OFINIO](7S,   DECISIONS,   AND  ORDERS 

OF   THB 

SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1875. 

Monday,  February  21 ,  1876. 

No.  664.  James  M,  Townsend,  appellant,  v.  Alfred  Todd  et  al.  Appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Connecticut.  Opinion  by  Mr.  Justice 
Hunt,  affirming  the  decree  below.  In  this  case  it  is  held  that  in  the  construction  of  the 
recording  acts  of  a  state,  the  federal  courts  will  follow  the  constructions  of  the  state 
court,  if  there  has  been  a  uniform  course  of  decision. 

No.  856.  John  Sf  J,  K.  Warren,  plaintiffs  in  error,  v.  Sheridan  STiook,  late  Collector,  ffc. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New 
York.  Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court,  with  costs.  This  cause  involved  a  construction  of  the  internal 
revenue  acts  imposing  a  tax  upon  sales  made  by  brokers.  It  was  contended  by  plaintiffs 
in  error,  that  because  they  were  licensed  as  bankers  they  were  not  liable  to  die  duty  of 
one  twentieth  of  one  per  cent,  upon  sales  made  on  their  own  account.  To  this  view  the 
court  declines  to  assent.  Judge  Hunt  savs  :  **  The  intent  of  Confess  to  subject  to  taxa- 
tion all  sales  made  bv  those  engaged  in  the  business  of  brokers,  is  plain  enough.  When 
it  was  said  (§99)  '  that  all  brokers  and  bankers  doing  business  as  orokers  shall  be  sub- 
ject '  to  the  duties  specified,  it  was  intended  to  encompass  the  entire  class  of  persons 
engaged  in  the  business  of  buying  and  selling  stocks  and  coin.  Brokers  were  included 
by  name  and  by  definition.    Bankers  would  not  so  certainly  be  embraced  by  the  definition 

Sven  in  section  79,  subdivision  one.  To  meet  this  possible  exception,  it  was  enacted, 
at  when  bankers  should  do  the  business  of  brokers,  they  should  be  subject  to  the  duty 
specified.  In  this  matter  brokers  technically,  and  bankers  doing  the  business  of  brokers, 
were  made  liable  to  the  duty.  If  the  right  to  tax  bankers  upon  sales  made  for  them- 
selves rested  on  the  seventy-ninth  section  alone,  a  plausible  argument  could  be  made  in 
the  plaintiffs'  favor,  arising  from  the  words  '  except  such  as  hold  a  license  as  a  banker.' 
But  when  we  read  in  section  ninety-nine  *  that  all  brokers  and  bankers  doinff  business 
as  brokers  *  shall  be  subject  to  the  tax,  and  consider  the  statutory  definition  of  a  broker, 
the  plausibilitv  of  the  argument  ceases." 

No.  185.  William  W.  Zathrop,  assignee,  jrc,  appellant,  v.  Samuel  (f  John  Drake,  Jr., 
executors,  jra  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  reversing 
the  decree  of  the  said  circuit  court,  with  costs,  and  remanding  the  cause  for  further 
proceedings,  in  conformity  with  the  opinion  and  decree  of  this  court.  The  question  in 
this  cause  was  whether  an  assignee  in  bankruptcy,  without  regard  to  the  citizenship  of 
the  jMtrties,  could  maintain  a  suit  for  the  recovery  of  assets  in  a  circuit  court  of  the 
United  States  in  any  district  other  than  that  in  which  the  decree  of  bankruptcy  was 
made.     The  question  was  decided  affirmatively. 

No.  869.  Samuel  B,  Lower,  Supervisor,  jrc,  et  cd,,  plaintiffs  in  error,  v.  The  United 
States,  ex  reL  George  O,  Marcy.  In  error  to  the  Circuit  Court  of  the  United  States  for 
VOL,  in.  6 
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the  Northern  District  of  Illinois.  Mr.  Justice  Davis  delivered  the  opinion  of  the  court, 
modifying  the  judsment  of  the  said  circuit  court  so  as  to  direct  the  board  to  assemble 
at  their  next  regular  semi-annual  meeting,  and  allow  said  judgment,  and  affimiinff  the 
judgment  in  all  other  respects,  with  costs.  This  case  involved  the  construction  of  cer- 
tain statutes  of  Illinois  concerning  the  auditing  of  judgments  against  municipal  corpora- 
tions, and  the  levy  of  taxes  to  pay  tJiem.  It  was  held  oelow  that  under  existing  laws  the 
power  of  the  court  to  compel  an  auditing  and  levy  of  taxes  by  mandamus  was  pleosij. 
This  view  is  affirmed,  the  judgment  being  modified  to  render  it  effectual. 

No.  142.  William  A,  Stongy  appellant,  v.  Ezra  B.  Toume,  administrator.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  fJie  Southern  District  of  Mississippi  Mr. 
Justice  Miller  deUvenid  the  opinion  of  the  court,  reversing  the  decree  of  the  said  cir- 
cuit court,  with  costs,  and  remanding  the  cause  with  directions  to  dismiss  the  bill,  the 
suit  appearing  to  be  groundless. 

No.  866.  Edwin  m.  Letois,  trustee  of  Jay  -Cooke  ff  Co,,  appellant,  v.  The  United  States. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Fennsjl- 
vania.  Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  afiirming  the  decree  of 
the  said  circuit  court.  On  the  26th  of  Nov.,  1873,  all  the  persons  composing  the  firm  of 
Jay  Cooke  &  Co.  were  adjudicated  bankrupts,  which  adiuaication  remains  m  full  force, 
and  which  includes  the  seven  American  members  of  the  bouse  of  Jay  Cooke,  McCuUoch 
&  Co.  The  other  three  partners  of  this  latter  firm  not  being  bankrupt.  Under  the  pro- 
ceedings in  bankruptcy,  the  defendant  Lewis  was  appointed  trustee  of  the  estates  of  the 
bankrupts  of  the  firm  of  Jay  Cooke  &  Co.,  and  as  such  received  and  held  their  several 
separate  individual  estates  and  assets  and  the  estates  and  assets  of  the  firm  as  well.  The 
estates  of  the  bankrupts  proved  too  insufiicient  to  pay  all  their  indebtedness.  Upon 
these  facts  this  court  holds  that  the  United  States,  under  the  statutes,  are  entitled  to 
priority  of  payment  of  their  debt  mentioned  in  the  opinion,  out  of  the  separate  estates 
of  such  members  of  the  firm  of  Jay  Cooke  &  Co.  as  were  also  members  of  the  debtor 
firm  of  Jav  Cooke,  McCuUoch  &  Co.,  and  this  proceeding  was  properly  instituted  to  en- 
force it.  That  all  claims  of  the  United  States  are  embraced  in  the  statute,  and  the  fonn 
of  tlie  indebtedness  is  immaterial.  The  opinion  is  published  m  extenso  in  Chicago  L.  N., 
April  1,  1876. 

No.  125.  Henrietta  S,  Gould,  executrix,  i^c,  plaintiff  in  error,  v.  The  EvansvUle  jr 
Crawfordsville  Railroad  Co,  In  error  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Indiana.  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court  affirm- 
ine  the  Judgment  of  the  said  circuit  court,  with  costs.  Dissenting,  Mr.  Justice  Bradley. 
It  18  laid  down  in  this  case  that  where  special  pleading  is  still  allowed,  if  the  parties  elect 
to  submit  to  it  they  must  be  bound  by  Uie  rules  that  govern  it.  The  defendant  having 
demurred,  and  the  demurrer  bein^  sustained  with  leave  to  plaintiff  to  amend,  and  plain- 
tiff havine  declined  to  amend,  elected  to  file  a  replication,  containing  new  matter,  to 
which  replication  defendants  demurred  specially,  setting  up  the  judgment  on  the  former 
demurrer  as  an  estoppel,  which  demurrer  last  mentioned  was  also  sustained,  upon  which 
judc^ment  was  entered  and  the  present  writ  of  error  sued  out.  Plaintiffs  in  error  came 
to  this  court  with  the  following  propositions  :  First,  that  a  judgment  on  demurrer  is  not 
a  bar  to  a  subsequent  action  between  the  same  parties  for  tne  same  cause  of  action,  un- 
less the  record  of  the  former  action  shows  that  the  demurrer  extended  to  all  the  disputed 
facts  involved  in  the  second  suit,  nor  unless  the  subsequent  suit  presents  the  same  ques- 
tions as  those  determined  In  the  former  suit.  Secondly,  they  deny  that  a  former  judg- 
ment is,  in  any  case,  conclusive  of  any  matter  or  thing  involved  in  a  subsequent  contro- 
versy, even  between  the  same  parties  for  the  same  cause  of  action,  except  as  to  the 
§reci8e  point  or  points  actually  litigated  and  determined  in  the  antecedent  liti^tion. 
''hirdlyy  that  the  declaration  in  the  £>rmer  suit  did  not  state  facts  sufficient  to  sustain  the 
alleged  cause  of  action,  and  that  the  present  declaration  fully  supplies  all  the  defects  and 
deficiencies  which  existed  in  the  said  former  declaration.  All  of  which  are^bere  ruled 
against  them.     Published  m  extenso  in  Cent.  L.  J.,  March  17,  1876. 

No.  143.  William  C,  Lobenstein,  appellant,  v.  The  United  States,  Appeal  from  the 
Court  of  Claims.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming 
Uie  judgment  of  the  said  court  of  claims.  A  contract  providing  that  a  party  shonla 
have  all  hides  of  cattle  *'  slaughtered  ybr  "  the  Indians,  is  here  held  not  to  include  the 
hides  of  cattle  delivered  to  the  Indians  alive. 

No.  627.  George  D.  Crary  J*  Henry  Pike,  appellants,  v.  John  Devlin,  In  error  to  the 
Court  of  Appeals  of  the  State  of  New  York.  Mr.  Chief  Justice  Waite  delivered  the 
opinion  of  tne  court,  dismissing  the  writ  of  error  in  this  cause,  with  costs,  upon  the  an* 
thority  of  Boggs  v.  Mining  Co.  8  Wall.  304. 
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No.  622.  Charles  K.  Broum^  ffc.y  plaintiff' in  error ^  v.  Frank  S,  Atwell,  administrator,  jTc. 
In  error  to  the  Supreme  Court  of  the  State  of  New  York.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  court,  dismisaing  the  writ  of  error  in  the  cause  for  the  want 
of  jurisdiction.  This  case  approved  the  doctrine  so  often  repeated  that  it  is  not  enough 
that  a  federal  question  may  have  heen  argued  ;  it  must  appear  that  it  has  been  actually 
decided.  This  rule  is  here  applied  in  connection  with  a  controversy  growing  out  of  the 
assignment  of  a  patent. 

No.  928.  James  S.  Welchj  appellant,  v.  John  F.  Cook  et  al.  Mr.  Chief  Justice  Waite 
announced  the  decision  of  the  court,  denying  the  motion  to  advance  this  cause. 

No.  lis.  /.  Young  Scammon,  appellant,  v.  Mark  Kimball,  assignee,  Mr.  Chief  Justice 
Waite  announced  the  decision  of  the  court,  denying  the  motion  to  modify  the  judgment 
heretofore  rendered  in  this  cause. 

No.  321.  The  United  States,  appellants,  v.  Mary  B.  Haversham,  executrix,  S^c*  Reversed 
and  remanded  per  stipulation  of  counsel.  Mr.  Chief  Justice  Waite  announced  to  the 
bar  that  after  tne  argument  of  the  cases  assigned  for  Monday  next  the  court  will  take  a 
recess  until  Wednesday,  the  15th  of  March  next. 

Monday,  February  28,  1876. 

No.  157.  Walter  A,  Hcddemanet  al,,  plaintiffs  in  error,  v.  The  United  States,  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  District  of  Kentucky.  Mr.  Justice 
Davis  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court. 
This  was  a  suit  on  the  official  bond  of  Haldeman  as  surveyor  of  customs  at  Louisville. 
The  defence  was  that  a  former  action  for  the  same  cause  had  been  discontinued  on  the 
payment  of  the  costs  by  the  defendants.  It  is  held  that  such  a  judgment  of  dismissal, 
because  the  cause  was  not  prosecuted,  is  equivalent  to  nothing  further  than  the  record  of 
a  nonsuit,  and  constitutes  no  bar  to  a  subsequent  action.  To  bar  a  further  action  there 
must  be  the  adjudication  or  release  of  some  right.  There  must  be  at  least  one  trial  of  a 
ri^t  between  parties  before  there  can  be  an  end  of  the  controversy. 

No.  684.  The  Union  Pacific  Railroad  Co,,  plaintiff'  in  error,  v.  Samuel  E,  HaU  ff 
John  W-  Morse,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Iowa.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court,  with  costs.  Dissenting,  Mr.  Justice  Bradley.  In  this  cause  the 
court  holds  that  Hall  &  Morse,  residents  of  Council  Blufiis,  as  citizens,  bore  sufficient  in- 
terest to  give  them  standing  in  court  to  demand  the  performance  of  its  obligations  by  the 
company,  and  that  it  is  the  duty  of  the  latter,  under  the  acts  of  Congress,  to  operate  its 
whole  road  as  one  connected,  continuous  line,  and  that  the  bridge  over  the  Missouri 
River  between  Omaha  and  Council  Bluffs  is  a  part  of  the  road,  to  oe  used  in  connection 
with  and  as  a  part  of  their  entire  line.  It  is  said  that,  if  Congress  did  not  intend  to  re- 
quire the  construction  of  the  road  from  the  imaginary  line  in  the  middle  of  the  river 
channel,  which  would  be  an  impossibility,  and  which  is  the  leeal  boundary  of  Iowa,  the 
intention  must  have  been  that  the  initial  point  should  be  either  on  the  Iowa  or  on  the 
Nebraska  shore,  and  if  the  Nebraska  shore  was  intended,  why  was  it  not  designated  ? 
It  is  impossible  to  give  a  satisfactory  answer  to  the  question  by  the  court,  as  to  the  ques- 
tion why  the  Iowa  boundary  was  designated  if  the  eastern  or  the  Iowa  shore  of  the  river 
was  not  intended  to  be  the  terminus  of  the  road.  The  authority  of  the  company  to  build 
the  road  to  the  Iowa  shore  was  within  itself  power  to  build  a  bridge  on  the  Missouri 
River.  No  express  grant  to  bridge  the  river  was  needed,  as  whatever  bridges  were 
needed  on  the  authorized  line  were  as  fuUv  authorized  as  the  line  itself;  all  authority 
that  was  given  to  the  company  was  as  a  railroad  company  and  not  as  a  bridge  company. 
The  bridge  was  to  enable  the  road  to  connect  with  other  roads,  and  it  was  to  be  built  for 
no  other's  use.  They  were  not  allowed  to  charge  rates  of  toll  over  it  which  they  did  not 
charge  upon  other  portions  of  their  line.  The  acts  chartering  the  company  manifest  no 
intention  to  distinguish  between  the  bridge  over  the  Missouri  Kiver  and  other  bridges  on 
the  line  of  the  road  if  it  is  not  a  part  of  the  road.  Neither  is  any  bri  ige  between  tlio 
Missouri  and  the  western  boundary  of  Nevada  excepted,  for  the  power  to  build  bridges 
was  given  in  the  same  words.  Mr.  Justice  Bradley,  dissenting,  is  of  the  opinion  that  Uie 
Missouri  River  is  generallv  understood  to  be  the  western  boundary  of  lowa^  and  that  the 
fair  cM>nstruction  of  the  cnu'ter  of  the  Union  Pacific  Company  ts  that  their  road  was  to 
extend  from  that  river  westwardly. 

No.  141.  John  R,  Shepley  et  al„  trustees,  i'c,  plaintiffs  in  error,  v.  John  E,  Cowan  et  al. 
In  error  to  \h»  Supreme  Court  of  the  State  of  Missouri.  Mr.  Justice  Field  delivered  the 
opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court,  with  costs.    In  this 
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cause  the  following  points  are  decided  :  (1-)  Wbenerery  in  the  disposition  of  the  public 
lands,  any  action  is  required  to  be  taken  by  an  officer  of  the  land  department,  all  proceed- 
ings tending  to  defeat  such  action  are  impliedly  inhibited.  Accordingly,  where  an  act  of 
Congress  of  1812  directed  a  survey  to  be  made  of  the  out-boundary  line  of  the  village  of 
Carondelet,  in  the  State  of  Missouri,  so  as  to  include  the  commons  claimed  by  its  iDhabi- 
tants,  and  a  survey  made  did  not  embrace  all  the  lands  thus  claimed,  the  lands  omitted 
were  reserved  from  sale  until  the  approval  of  the  survey  by  the  land  department,  and 
the  validity  of  the  claim  to  the  omitted  lands  was  thus  determined.  (2.)  Where  a  state 
seeks  to  select  lands  as  a  part  of  the  grant  to  it  by  the  eighth  section  of  the  a«t  of  Congress 
of  September  4,  1841,  and  a  settler  seeks  to  acquire  a  right  of  preemption  to  the  same 
lands,  the  party  taking  the  first  initiatory  step,  if  the  same  is  followed  up  to  patent,  ac- 
quires the  better  right  to  the  premises.  The  patent  relates  back  to  tne  date  of  the 
initiatory  act  and  cuts  off  all  intervening  claimants.  (8.)  The  eighth  section  of  the  act  of 
September  4,  1841,  in  authorizing  the  state  to  make  selections  of  land,  does  not  inter- 
fere with  the  operation  of  the  other  provisions  of  that  act  reeulating  the  system  of  settle- 
ment and  preemption.  The  two  modes  of  acquiring  title  to  land  from  tiie  United  States 
are  not  in  conflict  with  each  other.  Both  are  to  have  full  operation,  that  one  controlling 
in  a  particular  case  under  which  the  first  initiatory  step  was  nad.  (4.)  Whilst,  according 
to  previous  decisions  of  this  court,  no  vested  right  in  the  public  lands  as  against  the  United 
States  is  acquired  until  all  the  prerequisites  for  the  acquisition  of  the  title  have  been 
complied  with,  parties  may,  as  against  each  other,  acquire  a  right  to  be  preferred  in  the 
purcnase  or  other  acquisition  of  the  land,  when  the  United  States  have  determined  to  sell 
or  donate  the  property.  In  all  such  cases  the  first  in  time  in  the  commencement  of  pro- 
ceedings for  ike  acquisition  of  the  title,  when  the  same  are  regularly  followed  up,  is 
deemed  to  be  the  first  in  right.  (5.)  Where  a  party  has  settled  upon  public  land  with  a 
view  to  acquire  a  right  of  preemption,  the  land  being  open  to  settlement,  his  right  thus 
initiated  is  not  prejudiced  oy  a  refusal  of  the  local  lana  officers  to  receive  his  proofs  of 
settlement,  upon  an  erroneous  opinion  that  the  land  is  reserved  from  sale.  (6.)  lite 
rulings  of  the  land  department  on  disputed  questions  of  fact,  made  in  a  contested  case  as 
to  the  settlement  and  improvements  of  a  preemption  claimant,  are  not  open  to  review 
by  the  courts,  when  collaterally  assailed.  (7.)  The  officers  of  the  land  department  are 
specially  designated  by  law  to  receive,  consider,  and  pass  upon  proofs  presented  with  re- 
spect to  settlements  upon  the  public  lands  with  a  view  to  secure  rights  of  preemption. 
If  they  err  in  the  construcUon  of  the  law  applicable  to  any  case,  or  if  fraud  is  practised 
upon  them,  or  they  themselves  are  chargeable  with  fraudulent  practices,  their  ruUngs 
may  be  reviewed  and  annulled  by  the  courts  when  a  controversy  arises  between  private 
parties  founded  upon  their  decisions.  But  for  mere  errors  of  judgment  upon  the  weight 
of  evidence  in  a  contested  case  before  them,  the  only  remedy  is  by  appeal  from  one 
officer  to  another  of  the  department,  and  finally  to  the  President. 

No.  154.  The  Republican  Rioer  Bridge  Co.,  plaintiff  in  error  j  v.  The  Kansas  Pacific  RaU- 
toay  Co.  In  error  to  the  Supreme  Court  of  tne  State  of  Kansas.  Mr.  Justice  Miller  de- 
livered the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with 
costs.  In  this  case  it  is  decided  that  where  a  right  is  set  up  under  an  act  of  Congress  in 
a  state  court,  any  matter  of  law  found  in  the  record  decided  by  the  highest  court  of  the  state 
bearing  on  the  right  to  set  up  under  the  act  of  Congress  may  be  reviewed  here  on  the 
merits.  The  court  decides  that  the  joint  resolution  of  July  26,  1866,  grants  to  the  rail- 
road company  certain  lands  of  the  Fort  Riley  Military  Reservation  tor  the  purpose  of 
a  depot  opposite  Riley  City,  which  right  was  contested  by  the  Bridge  Company. 

No.  146.  Henry  H,  Raymond^  plaintiff  in  error ^  v.  Wm,  M.  Thomas.  In  error  to  the 
Supreme  Court  of  the  State  of  South  Carolina.  Mr.  Justice  Swayne  delivered  the  opin- 
ion of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  In  this  it 
is  held  that  the  War  of  the  Rebellion  terminated  in  South  Carolina  on  the  2d  of  April, 

1866,  and  that  the  military  officers  remaining  in  command  there  between  that  dat«  and 
the  return  of  the  state  to  the  Union  had  no  authority,  under  the  acts  of  March  and  Julv, 

1867,  to  annul  a  decree  of  a  court  of  equity  of  the  state.  Hence  such  an  order,  made 
by  General  Canby,  was  an  arbitrary  stretch  of  authority,  and  was  properly  disregarded 
by  tJie  court  below.     Published  in  extenso  in  Chicago  L.  N.,  April  8,  1876. 

No.  139.  James L. D.Morrison  et  cd., plaintiffs  in  error,  r.  Samuel  Jackson.  Nal40. 
Jas.  L,  D.  Morrison  et  al,,  plaintiffs  in  error,  v.  W.  H.  Benton.  In  error  to  the  Circuit 
Court  of  United  States  for  the  Eastern  District  of  Missouri.  Mr.  Justice  Clifford  deliv- 
ered the  opinions  of  the  court,  affirming  the  judgments  of  the  said  circuit  couH,  with  costs. 

No.  169.  The  Mutual  Life  Insurance  Company  of  Neto  York,  piaintiffin  error,  v.  C.  S. 
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Jeffries^  adminUtrcUor,  Sfc.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
em  Difltrict  of  Missouri.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court, 
reversing  the  judgment  of  the  said  circuit  court  in  this  cause,  with  costs,  upon  the 
authority  of  Jeffries,  administrator,  Sfc,  v.  Economical  Insurance  Co.  22  Wall.  47,  and 
jEtna  Insurance  Co.  v.  France,  decided  at  this  term. 

No.  168.  The  PropeUor  John  Taylor,  appellants,  r.  The  New  Jersey  Railroad  j*  Trans- 
portation  Co.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirm- 
ing the  decree  of  the  said  circuit  court,  with  costs. 

l^o.  161.  The  Connecticut  Mutual  Life  Insurance  Co.,  plaintiff  in  error,  v.  Louisa  Cov- 
erstan.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas. 
Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court,  with  costs. 

Monday,  March  20,  1876. 

No.  147.  Wm.  Barnes,  plaintiff  in  error,  v.  The  District  of  Columbia.  In  error  to  the 
Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Hunt  delivered  the  opinion  of 
the  court,  reversing  the  judgment  of  the  general  term  of  said  supreme  court,  with  costs, 
and  remanding  the  cause  with  directions  to  affirm  the  judgment  ot  the  special  term  upon 
the  verdict. 

No.  137.  Charles  D.  Maxwell,  plaintiff'  in  error,  v.  Tlie  District  of  Columhia.  No.  188. 
Francis  X.  Dant,  plaintiff  in  error,  v.  The  Distiict  of  Columbia.  In  error  to  the  Supreme 
Court  of  the  District  of  Columbia.  Mr.  Justice  Hunt  delivered  the  opinions  of  the  court, 
reversing  the  judgments  of  the  said  supreme  court,  with  costs,  and  remanding  the  causes 
with  directions  to  award  a  new  trial.  In  these  cases  it  was  held  that  the  old  corporation 
of  Washington  was  chargeable  with  the  care  of  the  public  streets  and  responsible  for 
their  condition  ;  that  the  municipally  created  under  the  act  establishing  a  Board  of 
Pablic  Works  succeeded  to  all  toe  duties  and  responsibilities  of  the  old  corporation. 
The  municipadity  is  not  relieved  from  responsibility  by  the  fact  that  the  Board  of  Public 
Works  was  assigned  the  immediate  charge  and  direction  of  the  work,  or  because  the 
governor  and  certain  other  officers  were  appointed  by  the  President.  The  judgments 
below  are  reversed,  with  directions  to  lUfirm  the  judgments  of  the  special  term  upon  the 
verdicts  obtained.  Dissenting,  Justices  Swayne,  Field,  Strong,  and  Bradley,  on  the 
ground  stated  by  Mr.  Justice  Field,  that  die  District  of  Columbia  should  not  be  held 
responsible  for  the  neglect  and  omissions  of  officers  whom  it  has  no  power  to  select  or 
control. 

No.  166.  Harvey  Terry,  plaintiff  in  error,  v.  Emily  H.  Tubman.  In  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of  Georgia.  Mr.  Justice  Hunt 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with 
costs.  The  court  affirms  the  judgments  of  the  court  in  Georgia,  dismissing  the  case, 
which  was  an  action  to  make  the  stockholders  of  a  bank  personally  liable  for  its  circu- 
lating bills.     Mr.  Justice  Hunt  delivered  the  opinion. 

No.  11.  Samuel  N.  Burbank,  Tutor,  {fc,  appellant,  v.  E.  B,  Bigelow  et  al.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  District  of  Louisiana.  Mr.  Justice  Brad- 
ley delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with 
costs,  and  remanding  the  cause  with  directions  to  proceed  therein  in  conformity  to  law. 

No.  104,  Myra  Clarke  Gaines,  plaintiff  in  error,  y.  Jos  Fuentes  etal.  In  error  in  the 
Supreme  Court  of  the  State  of  Louisiana.  Mr.  Justice  Field  delivered  the  opinion  of 
the  court,  reversing  the  judgment  of  the  said  supreme  court,  with  costs,  and  remanding 
the  cause  with  directions  to  reverse  the  judgment  of  the  second  district  court  for  the 
parish  of  Orleans,  and  to  direct  a  transfer  of  the  cause  from  that  court  to  the  circuit 
court  of  the  United  States  for  the  District  of  Lomsiana,  pursuant  to  the  application  of 
the  appellant.  Dissenting,  Mr.  Justice  Bradley,  Mr.  Justice  Swayne,  and  Mr.  Chief 
Justice  Waite.  In  this  case  it  was  decided  that  the  defendant,  being  a  citizen  of  New 
York,  under  the  Popular  Prejudice  Act  of  Congress  of  1867,  had  the  right  to  have  the 
cause  transferred  to  the  circuit  court  of  the  United  States,  and  that  all  proceedings  in 
the  state  court  after  the  motion  to  remove  the  cause  were  nullities,  and  that  the  subject 
matter  of  the  suit  is  of  no  conseouence  upon  such  a  motion.  The  opinion  is  published 
in  extenso  in  Chic^o  L.  N.,  April  18,  1876. 

No.  164.  Elon  Famsworth  et  aL,  appellants,  v.  The  Minnesota  jr  Pacific  Railroad  Co. 
et  al*  Appe&l  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Minne- 
sota. Mr.  Justice  Field  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the 
said  circtut  court,  with  costs. 
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No.  880.  John  and  Thomas  Henderson^  appeUarUSy  t.  Wm,  H,  Widcham,  Mayor,  j*e.,  of 
New  York  et  aL  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  referring 
the  decree  of  the  said  circuit  court,  with  costs,  and  remanding  the  cause  with  directions 
to  enter  a  decree  for  an  injunction,  in  conformity  with  the  opinion  of  this  court. 

No.  633.  The  Commissioners  of  Immigration^  appellants,  ▼.  The  North  German  Uojfd. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Louisiana  JJr. 
Justice  Miller  deliyered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs.  Case  No.  880  arises  under  the  statutes  of  New  Yoric  regulating  emi- 
gration. The  decision  of  the  court,  after  an  elaborate  review  of  the  case,  is,  that  the  legis- 
lation is  in  conflict  with  the  Constitution  of  the  United  States,  and  therefore  void.  The 
court  are  of  the  opinion  that  this  whole  subject  has  been  confided  to  Congress  by  the 
Constitution  ;  that  Congress  can  more  appropriately  and  with  more  acceptance  exercise 
it  than  any  other  body  known  to  our  laws,  state  or  national ;  that  by  providing  a  sys- 
tem of  laws  in  these  matters  applicable  to  all  ports  and  all  vessels,  a  serious  qaestion, 
which  has  long  been  matter  of  contest  and  complaint,  may  be  effectually  and  satisfac- 
torily settled.  Whether,  in  the  absence  of  such  action  by  Congress,  the  states  may  by 
legislation  protect  themselves  against  actual  paupers,  vagrants,  criminals,  and  dis^ised 
persons  arriving  in  their  territory  from  foreign  countries,  is  not  decided.  The  provisions 
of  the  New  York  statute  which  concern  persons  who,  on  inspection,  are  found  to  be  of 
this  class,  is  held  to  be  not  properly  before  the  court,  because  the  relief  sought  is  to  the 
part  of  the  statute  applicable  to  all  passengers  alike,  and  is  the  only  relief  which  can  be 

§iven  on  this  bill.  Tne  decree  is  reversed  and  an  injunction  ordered.  In  case  No.  683 
iie  proper  injunction  having  been  granted,  ti^e  decree  is  affirmed.  The  opinion  appears 
in  extenso  in  this  issue  of  the  Law  Times  Reports. 

No.  478.  Chy  Lung,  plaintiff  in  error,  v.  J,  H.  Freeman  et  at.  In  error  to  the  Supreme 
Court  of  the  State  of  California.  Mr.  Justice  Miller  delivered  the  opinion  of  the  court, 
reversing  the  judgment  of  the  said  supreme  court,  with  costs,  and  remanding  the  cause 
with  instructions  to  enter  an  order  discharging  the  prisoner  from  custody.  This  casepre- 
sented  the  same  general  question  as  that  decided  in  the  foregoing  case  from  New  Xork, 
although  the  statute  is  different  in  providing  that  the  commissioners  shall  inquire  whether 
any  passenger  is  a  lunatic,  idiotic,  deaf,  dumb,  blind,  crippled,  or  infirm,  smd  is  not  ac- 
companied by  relatives  able  to  support  him,  or  is  likely  to  become  a  public  charge,  or  has 
been  a  pauper  in  any  other  country,  or  is,  from  sickness  or  disease  existing  either  at  the 
time  of  sailing  or  when  arriving,  a  public  charge,  or  likely  soon  to  become  so,  or  is  a  con- 
victed criminal,  or  is  a  lewd  or  debauched  woman,  and  required  not  to  allow  them  to 
land  without  the  execution  of  a  bond  in  each  case  by  the  master,  owner,  or  consignee  of 
the  ship  against  their  becoming  a  public  charge  within  two  years.  This  law  the  opinion 
criticises  at  considerable  length,  citing  cases  of  necessary  exclusion  under  it,  which 
would  be  of  n^reat  hardship,  one  of  which  was  that  the  deaf,  dumb,  and  blind  are  ex- 
cluded, though  ever  so  rich,  the  same  as  if  paupers.  Another,  that  a  woman  who  has 
repaired  a  past  error  by  marriage,  and  who,  with  her  children  and  husband,  seeks  to  land 
may  be  excluded  without  submitting  to  certain  requirements,  because  she  was  debauched 
by  her  husband  before  marriage.  In  any  view  of  the  case  the  law  is  held  to  be  void 
because  in  confiict  with  the  federal  Constitution. 

No.  162.  John  W.  Morsell  et  al,  v.  The  First  National  Bank  of  Washington,  Appeal 
from  the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Swayne  delivered 
the  opinion  of  the  court,  reversing  the  decree  of  the  said  supreme  court,  with  costs,  and 
remanding  the  cause  with  directions  to  overrule  the  exceptions  of  the  auditor's  report, 
and  to  enter  a  decree  in  conformity  with  the  opinion  of  this  court.  His  case  turned  upon 
a  construction  of  a  statute  of  Maryland  not  of  general  interest.       » 

No.  148.  Henrietta  Hoffman,  appellant,  v.  The  John  Hancock  Mutual  Life  Insurance 
Co.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Ohio.  Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  decree  of 
the  said  circuit  court,  with  costs.  In  this  case  the  court  hold  that  where  a  person  in- 
sured by  application  to  an  insurance  broker,  who  took  as  part  payment  of  the  premiiim  a 
horse  and  a  note,  giving  a  receipt  for  the  premium,  subject  to  the  ratification  ot  the  com- 
pany, and  this  agent  of  the  company  refused  to  ratify  the  transaction,  there  was  no  con- 
tract.    Such  an  arrangement  did  not  bind  the  company  unless  expressly  ratified. 

No.  834.  Chester  A.  Arthur,  Collector,  ifc,  plaintiff  in  error,  ▼.  James  P.  Ctmming 
et  al.  In  error  to  the  Circuit  Court  of  die  United  States  for  the  Southern  District  of 
New  York.    Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  deci- 
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sion  of  the  said  circuit  court  with  costs  and  interest.  It  is  decided  that  burlaps  are  sub- 
ject onl^  to  a  duty  of  SO  per  cent  ad  valorem,  and  are  not  to  be  considered  as  oilcloth 
fonndations. 

No.  857.  H.  G.  Angle,  appellant,  t.  The  Northtoestem  Mutual  Life  Insurance  Co, 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Jus- 
tice Clifford  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit 
court,  with  costs,  and  remanding  the  case  with  directions  to  enter  a  decree  in  favor  of 
the  complainant.  It  is  ruled  in  this  case  that  while  an  agent  may  have  authority  to  fill 
a  blank  space  left  in  an  instrument  intrusted  to  him  as  agent,  he  cannot  change  the  mat- 
ter actually  printed  or  written ;  his  authority  ends  with  his  right  to  fill  the  spaces. 

No.  155  and  156.  John  A.  Hall  et  aL,  plaintiffs  in  error,  v.  The  United  States.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Minnesota.  Mr.  Jus- 
tice Clifford  delivered  the  opinion  of  the  court,  aflirming  the  judgments  of  the  said  cir- 
cait  court,  with  costs. 

No.  153.  TV  Board  of  County  Commissioners,  County  of  Laramie,  appellant,  v.  The 
Boards  of  County  Commissioners,  Counties  of  Albany  and  Carbon.  Appeal  from  the  Su- 
preme Court  of  the  Territory  of  Wyoming.  Mr.  justice  Clifford  delivered  the  opinion 
of  the  court,  affirming  the  decree  of  the  said  supreme  court,  with  costs.  The  complain- 
ant county  was  organized  under  an  act  of  the  lie^cislature  of  Dakota,  which  repealed  the 
prior  act  to  create  and  establish  that  county.  When  organized  the  county  was  still  a 
part  of  the  territory,  and  embraced  within  its  territorial  limits  the  territory  now  com- 
prising the  counties  of  Laramie,  Albany,  and  Carbon.  Very  heavy  expenses  were  in- 
carrea  by  the  county,  which  it  is  alle^d  were  also  incurred  by  the  authorities  of  the 
county,  during  that  period,  which  greatly  augmented  their  indebtedness.  Pending  these 
embarrassments  the  legislature  of  the  territory  passed  two  acts  on  the  same  day,  to  wit, 
December  16, 1868,  creating  the  counties  of  Albany  and  Carbon  out  of  the  western  por- 
tion of  the  territory  of  the  complainant  county,  reducing  the  area  of  that  county  more 
than  two  thirds ;  by  the  said  acts,  creating  said  new  counties,  fully  two  thirds  of  the 
wealth  and  taxable  property  previously  existing  in  the  old  county  were  withdrawn  from 
its  jurisdiction,  and  its  hmits  were  reduced  to  less  than  one  third  of  its  former  size,  with- 
out any  provision  being  made  in  either  of  said  acts  that  the  new  counties,  or  either  of 
them,  should  assume  any  proportion  of  the  debt  and  liabilities  which  had  been  incurred 
for  the  welfare  of  the  whole,  before  these  acts  were  passed.  Payment  of  the  outstanding 
debt  having  been  made  by  Uie  complainant  county,  tne  present  suit  was  instituted  in  her 
behalf  to  compel  the  new  counties  to  contribute  their  just  proportion  towards  such  in- 
debtedness, it  is  here  held  that  the  action  cannot  be  maintained.  Published  in  extenso 
in  Albany  L.  J.,  April  1,  1876. 

No.  149.  Henry  H,  BUase,  appellant,  v.  Albert  C,  Garlington,  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  District  of  South  Carolina.  Mr.  Chief  Jus- 
tice Waite  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs  and  interest. 

No.  171.  Albert  Grant, plaintiff  in  error,  v.  Jay  Cooke  ff  Co,  No.  172.  Albert  Grant, 
plaintiff  in  error,  v.  Wm.  H,  Rhaxcn,  In  error  to  the  Supreme  Court  of  the  District  of 
Columbia.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming  the 
judgments  of  the  said  supreme  court  in  these  causes,  with  costs  and  interest 

No.  576.  David  F.  Barney,  appellant,  v.  The  Steamboat  D,  R,  Martin,  ffc.  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  New  York.  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  dismissing  the  appeal  in  this 
cause,  with  costs. 

No.  608.  Peter  B»  Amory,  plaintiff  in  error,  v.  Samuel  B,  and  James  Amory,  exec- 
utors. No.  609,  Peter  B.  Amory,  plaintiff  in  error,  v.  Samuel  B,  and  James  Amory, 
executors.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  denying  the 
motions  to  advance  or  dismiss  these  causes. 

No.  168.  U.  JV.  Spencer,  appellant,  v.  The  United  States,  Appeal  from  the  Court  of 
Claims.  Mr.  Chief  Justice  Waite  announced  the  decision  of  tne  court,  remanding  the 
record  in  this  cause  to  the  said  court  of  claims  for  further  findings. 

No.  68-1.  The  State  of  Louisiana,  ex  ret.  J.  P.  Macauley,  plaintiff  in  error,  v.  Charles 
Clinton,  Auditor,  ffc.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court, 
denying  the  motion  to  dismiss  this  cause. 
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N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  McDivitt,  Campbell  &  Co. 

Tac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bogd ardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Wcuhington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

BANKRUPTCY. 

1.  Exemption  where  property  has  been  taken  under  execution.  —  A  bank- 
rupt is  entitled  to  an  exemption  of  his  household  furniture  and  other  necessary  articles, 
although  they  were  taken  under  an  execution  prior  to  the  commencement  of  the  proceed- 
ings in  bankruptcy.     In  re  Martin,  D.  C.  U.  S.  N.  D.  N.  C,  IS  N.  B.  SL  No.  9. 

2.  Conspiracy.  —  Construction  of  sec.  51S2.  —  Under  the  statutes  (Rer.  Stats., 
sections  51 S2,  5440),  other  persons  than  the  bankrupt  can  conspire  with  the  latter  to 
commit  the  acts  made  criminal,  under  the  seventh  and  tenth  subdivisions,  section  5132,  of 
the  Revised  Statutes.  It  seems  that  under  the  criminal  section  of  the  Bankrupt  Act  (Rev. 
Stats.,  section  5132),  one  who  procures  and  abets  the  person  against  whom  the  proceed- 
ings in  bankruptcy  are  pending,  to  commit  the  acts  therein  m^de  criminal,  may  be  in- 
dicted, though  not  expressly  referred  to  in  the  statute.  U.  S.  v.  Bayer,  C.  C.  U.  & 
Minn.,  lb. 

S.  A  PROCEEDING  TO  FORECLOSE  A  MORTGAGE  INSTITUTED  IN  A  STATE  COURT 

after  the  commencement  of  the  proceedings  in  bankruptcy,  without  making  the  assignee 
of  the  mortgagor  a  party  thereto,  is  valid  as  against  all  persons  who  are  parties  thereto. 
If  the  assignee  does  not  seek  to  redeem  mortgaged  property,  the  mortgagee  may  proceed 
in  a  state  court  to  foreclose  the  mortgage,  and  such  a  proceeding  is  not  absolutely  void. 
Brown  v.  CUbbons,  S.  C.  Iowa,  lb. 

BILLS  AND  NOTES. 

1.  Check.  —  Presentation  of.  —  Diligence.  —  The  plaintiff  desiring  to  make  a 
remittance  to  a  creditor  at  a  distance  and  there  being  no  bank  in  the  place  where  he 
lived,  asked  the  defendant,  who  had  an  account  with  a  banker  in  a  neighboring  citr,  to 
take  the  amount  of  him  in  bank  bills  and  give  him  his  check  therefor,  and  the  defendant, 
fully  understanding  the  object,  took  the  bank  bills  and  gave  the  plaintiff  his  check  upon 
the  banker,  payable  to  the  plaintiff's  order,  the  defendant  the  same  day  depositing  the 
bills  with  the  banker.  The  plaintiff  at  once  indorsed  the  check  to  his  creditor  and  sent 
it  by  the  next  mail.  It  was  three  days  before  the  check  reached  the  place  where  the 
banxer  resided  and  was  presented  for  payment,  at  which  time  the  banker  had  fiuled  and 
payment  was  refused.  The  plaintiff  having  taken  up  the  check  sued  the  defendant 
thereon.  Held,  that  the  check  was  presented  within  a  reasonable  time  in  the  circam- 
stances,  and  that  the  defendant  was  liable.  Woodruff  v.  Plant,  S.  C.  Conn.,  Am.  Law 
Reg.,  March,  1876. 

2.  Fraudulent  change  made  in  promissory  note.  —  Where  a  negotiable  prom- 
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issory  note  was  made  payable  upon  a  condition,  and  the  condition  was  written  below  the 
note  on  the  same  piece  of  paper.  Heldt  that  the  note  and  condition  were  parts  of  a 
single  entire  contract,  and  that  the  fraudulent  removal  of  the  condition  by  tearing  the 
paper,  was  such  a  material  alteration  as  rendered  the  note  void  in  the  hands  of  a  Ixmd 
Jide  holder.     Gerrish  y.  Glines,^  S.  C.  N.  H.,  Cent.  L.  J.,  March  31,  1876. 

8.  Payment  of  negotiable  paper  before  due.  —  Payments  of  negotiable  paper 
before  it  is  due,  and  in  the  absence  of  such  paper,  are  not  made  in  due  course  of  business, 
and  the  party  so  paving  should  be  held  to  do  so  at  his  own  risk.  Therefore,  the  maker 
of  negotiable  paper  is  not  discharged  if,  before  the  maturity  of  the  paper,  and  after  its 
transto,  even  as  collateral  security,  he  makes  payment  to  any  person  other  Uian  the  real 
holder.  And  this  is  so  although  the  maker  may  have  no  notice  of  such  transfer  at  the 
time  of  making  such  payment.  The  case  of  Vatterlien  v.  Howell^  5  Sneed.  441,  reviewed 
at  length  and  overruled.     Gosling  v.  Griffin^  S.  C.  Tenn.,  Chicago  L.  N.,  March  25,  1876. 

.  CHECK. 
See  Bills  and  Notes,  1. 

COMMON  CABRIER. 

1.  Stipulation  fob  exemption  fboh  liability  for  neoliobngb.  —  The  defend- 
ants, a  railroad  company,  claimed  to  be  exempt  from  liability  for  an  injury  to  a  horse 
transported  upon  their  road,  by  reason  of  a  stipulation  in  the  bill  of  laaing  that  they 
were  not  to  be  liable  for  any  one  of  certain  specified  injuries  or  causes  of  injury  to  any 
animal  thus  carried.  The  court  charged  the  jury  that  they  were  still  liable  for  any  injury 
caosed  by  want  of  ordinary  care  on  tneir  part.  Held,  that  the  charge  was  correct.  A 
stipaladon  by  a  bailee  for  hire  for  exemption  from  the  consequences  of  his  own  negli- 
gence has  no  validity.  There  may,  however,  be  a  valid  stipulation  for  a  degree  of  re- 
sponsibility less  than  that  imposed  by  law.  Where  a  stipulation  in  such  a  case  was  open 
to  a  question  as  to  whether  it  intended  an  exemption  from  all  liability  or  only  a  limita- 
tion of  the  common  law  liability,  and  the  judge  charged  the  jury  that  it  was  void,  but 
that  the  defendants  would  be  liable  only  for  want  of  ordinary  care,  it  was  held  that  the 
defendants  were  not  injured  by  the  charge  of  the  judge  that  the  stipulation  was  void, 
even  if  it  were  not  so,  since  he  held  them  only  to  tne  degree  of  liability  to  which  they 
would  have  been  held  under  any  construction  of  it.  Welch  y,  B,  ^  A,  k.  R,  Co.,  S.  Cf. 
Conn.,  Am.  Law  Reg.,  March,  1876. 

2.  Measure  of  damage  for  breach  of  contract  by  carrier.  —  The  plaintiff 
was  a  manufacturer  "of  cattle  spice,  &c.,  with  samples  of  which  he  was  in  the  habit  of 
attending  agricultural  shows.  The  defendants  received  samples  of  cattle  spice,  &c.,  from 
die  plaintiff's  agent  on  the  show-ground  of  an  agricultural  cattle  show  to  be  forwarded 
to  N.,  where  another  cattle  show  was  about  to  be  held,  by  a  day  named  on  the  consign- 
ment note.  The  goods  did  not  arrive  at  N.  till  the  show  was  over.  Held,  that  the  plain- 
tiff was  entitled  to  recover  damages  for  the  loss  of  profit  he  would  have  gained  on  orders 
received  through  the  exhibition  of  his  samples  at  the  show,  and  for  his  loss  of  time  in 
waiting  at  N.  for  the  goods  to  arrive.  Simpson  v.  London  jf  N,  W.  Railway  Co,,  High 
Ct.  West.  Hall,  Q.  B.,  Cent.  L.  J.,  March  SI,  1876. 

CONTRACT. 
See  Common  Carrier,  1,  2;  Damages,  1,  2. 

COPYRIGHT. 

Foreign  dramatic  composition.  —  Memorization.  —  A  preliminary  injunction 
was  applied  for  to  restrain  the  performance  by  the  defendants  of  s  pl&y  called  '^  The  Two 
Orphans.''  Upon  the  bill  and  affidavits  the  court  found:  FirsL  That  there  has  been  no 
nktmorizalion  of  this  play  by  the  defendants  or  any  body  in  their  employ,  which  would 
entitle  them,  without  authority  from  the  complainants,  to  represent  the  play  of  ^*  The 
Two  Orphans  "  in  this  district.  Second,  That  there  has  been  no  dedication  by  any  vol- 
antary  act,  which  would  prevent  the  complainants  in  this  case  from  exclusively  repre- 
senting this  play.     Thira,  That  the  primd  facie  case  made  out  by  the  bill  has  not  been 

1  A  veiy  painstaking  note  accompanies  the  report  of  this  case  in  which  the  nomeroiu  aathorities  that 
run  coonter  to  the  opinion  are  presented.  —  Editor. 
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overcome  by  the  affidaTits  which  have  been  presented  by  the  defendants ;  and  thereupon 
the  court  awarded  a  preliminary  injunction  as  asked.  Shook  ▼.  Rankmj^  C.  C.  U.  S. 
Minn.,  Cent  L.  J.,  March  81,  1876. 

DAMAGES. 

1.  MeaSUBB    or    DAMAGES. — REFUSAL    TO    ACCEPT    ABTICLB    ORDERED   TO   BE 

MADE.  —  Where  the  plaintifl^  in  pursuance  of  an  agreement  with  the  defendant,  for- 
nished  the  materials  and  constructed  a  carriage  for  the  defendant,  in  accordance  with  his 
order  and  directions,  for  which  a  stipulated  price  was  to  be  paid,  and  the  defendant 
refused  to  receiye  and  pay  for  it  when  completed  and  tendered.  Heldj  that  in  an  acUon 
brought  for  that  purpose,  the  plaintiff  is  entitled  to  recover  the  contract  price  and  inter- 
est from  the  time  the  money  snould  have  been  paid.  Shawhan  ▼.  Van  Nest,  S.  C.  Ohio, 
Am.  Law  Reg.,  March,  1876. 

2.  Claim  for.  —  Conveyance  of  partnership  interest.  —  A  partnership  ha?- 
ing  been  formed  between  A  and  B  on  the  18th  of  August,  1862,  for  tne  working  of  a 
colliery  and  the  sale  of  coal,  and  on  the  21st  of  February,  1866,  a  proposition  uiTinE 
been  made  by  B  to  A  for  the  sale  to  A  of  all  B's  interest  in  the  colliery,  and  in  *'  aU 
the  material,  property,  fixtures,  machinery,  tools,  and  engines  thereto  belonging,  and  all 
property  red  ana  personal  therewith  connected,"  and  the  proposition  having  been  ac- 
cepted and  the  firm  dissolved.  Held,  that  B's  shares  of  damages  recovered  in  an  action 
brought  by  the  firm  against  a  nulroad  company  for  locating  and  constructing  a  road  over 
the  lands  leased  for  the  purposes  of  the  colliery  did  not  pass  by  B's  conveyance  to  A 
Freck  v.  BlackUtonf  S.  C.  ra..  Leg.  Gazette,  March  24,  1876. 

See  Common  Carrier,  2. 

INSURANCE. 

1.  Power  of  agekt.  —  Payment  of  premium.  —  Surrender  of  policy. —The 
evidence  tended  to  show  an  agreement  by  which  the  insured  surrendered  his  policy  in 
the  A.  company  to  the  agent  for  cancellation,  and  authorized  him  to  obtain  insurance  in 
a  good  company,  he  agreeing  to  credit  insured  with  return  premium.     The  agent  made 

1  Of  the  defence  that  there  had  been  a  memori-  any  copyTi|Hht,  it  appeared  that  the  brotfaer-in'Jav 

scUiofi  of  the  play  the  court  writes  as  follows  :  *'  It  of  Barney  Williams,  Mr.  Florence,  in  his  affidavit, 

has  been  claimed,  and  with  some  reason,  that  the  testified  that  he  had  obtaiQedpoflsessioaof  this  plaf 

presentation  of  the  version  of  a  play  obtained  by  by  a  process  of  memory.    From  fireqaent  attend- 

process  of  memory  is  an  infringement  of  no  rights,  ance  at  the  performance  in  Mr.  Wallack^s  theatre, 

either  of  the  author  or  of  his  assignees  ;  and  in  a  he  had  been  enabled  to  obtain  possession  of  ths 

veiy  early  ca8e.it  will  be  found  upon  examination  play,  and  had  actually  produced  it ;  which  seemed 

that  Justice  Buller  decided  in  England,  that  where  an  extraordinary  exertion  of  bare  memoiy,  as  it 

the  version  of  the  play  had  been  obtained  by  fre-  was,  undoubtedly,  if  true, 

quent  attendance  upon  its  representation,  and  af-  **  When  that  ^davit  was  presented,  the  court  in 

terwards  produced  by  the  piarty,  it  was  not  an  New  York  declined  to  grant  an  injunctioo,  follow- 

inf  ringement  npon  the  rights  of  the  author,  and  an  ing  the  precedent  laid  £>wn  in  the  English  case, 

injunction  was  refused.    It  was  refused  upon  this  "  Now,  without  discussing  the  questiott  whether 

prmciple  :    That  a  court  of  justice  cannot  enjoin  the  right  of  property  —  the  right  of  an  author  in 

the  memory  of  a  man  ;  that  where  a  party  by  mere  his  property  —  depends  upon  any  peculiar  process, 

strength  of  memory  was  enabled  to  commit  a  plaj  which  may  be  used  in  obtaining  it  from  him  ▼ith- 

and  all  its  parts,  and  afterwards  write  it  out  without  out  his  voluntary  act,  I  think  tnat  even  aasumiog 

any  assistance  from  the  original  play  itself,  it  was  that  a  court  of  eqnltj  would  not  interfere  in  a  case 

the  exercise  of  memory  alone,  and  a  court  would  ap-  of  that  sort,  this  is  not  the  mode  in  which  Uie  ver- 

pear  ridiculous  in  attempting  to  enjoin  the  memory  sion  used  by  defendants  was  obtained,  aocording 

of  a  man.    It  was  regarded  at  the  time  as  a  novel  to  the  allegations  of  the  answer.    They  do  not 

precedent;  still  it  has  been  undisturbed,  and  a  case  claim  that  this  version  which  is  represented  here 

was  decided  I  think  in  New  Tork  city  upon  that  was  obtained  by  frequent  attendance  upon  the 

principle.    See  article  by  J.  A.  Morgan  in  Ameri'  play,  and  listening  to  it ;  but  they  arer  that  l^ 

can  Law  Register,  April,  1875,  where  Lester  Wal-  lamiliariEing  themselves  with  it  when  represented, 

lack  commenced  a  suit  against  Barney  Williams,  they  being  leading  actors  in  the  representation,  it 

some  six  or  seven  years  ago.    He  produced  upon  was  memorized.    They  were  not  listeners,  they 

the  boards  of  his  theatre  the  celebrated  pUy  of  were  not  a  portion  of  the  audience,  but  were  per- 

Ctute,  and  a  short  time  afterwards  Barney  Wil-  sons  who  had  been  engaged  by  the  managers  who 

Hams  also  produced  the  play  of  Caste  in  another  brought  out  the  play,  and  obtained  all  they  knew 

theatre,  much  to  the  astonishment  of  Mr.  Wallack,  by  repeating  it  as  actors. 

and  of  everybody  else  who  were  informed  of  the  "  &k>  far,  therefore,  as  this  defence  is  concerned, 

means  by  which  Mr.  Williams  obtained  possession  the  facts  do  not  bring  it  within  the  rule  laid  down 

of  the  play,  and  of  his  rights  in  the  premises,  by  Justice  Buller,  even  admitting  that  the  decision 

Upon  suit  being  instituted  by  Mr.  Wallack,  claim-  is  founded  npon  true   principles  of  equity."  — 

ing  under  the  common  law  right,  and  not  under  EorroB. 
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applicatioQ  to  the  H.  company,  which  was  accepted.  No  specified  rate  was  mentioned, 
and  the  premium  was  not  paid  either  to  the  agent  or  the  company.  The  agent  knew  the 
company's  rates,  and  was  accustomed  to  be  charged  for  the  premium,  for  which  he  gave 
credit  to  the  insured.  The  agent  was  accustomed  to  take  tne  surrender  of  policies  and 
cancel  them  in  the  A.  company.  No  return  premium  was  paid.  The  agent  neglected 
to  cancel  the  policy  or  return  it  to  the  company,  and  after  the  fire  the  A.  policy  was 
taken  by  the  plaintiff  firom  the  agent.  The  H.  policy  contained  the  usual  clause  against 
other  insurance. 

In  an  action  against  the  U.  company,  Held^  that  the  asent  was  authorized  to  apply  to 
the  H.  company  ;  his  application  was  that  of  the  insured,  and  its  acceptance  completed 
the  contract ;  that  the  premium,  by  being  credited,  was  constructively  paid  to  the  com- 
pany ;  that  if  there  was  an  agreement  between  the  agent  and  insured,  the  surrender  of 
the  A.  policy  was  a  virtual  cancellation  ;  that  the  subseauent  repossession  of  the  policy 
may  have  been  an  assertion  Uiat  it  had  not  been  surrenaered,  or  simply  a  precautionary 
act,  and  was  a  question  for  the  jury.  Train  v.  Holland  Pur.  Ins,  Co.^  Ct.  App.  N.  Y., 
Ins.  1j.  J.,  March,  1876. 

2.  Pleading.  —  Plea  of  change  of  title.  —  The  plea  "  that  a  change  took  place 
in  tlie  title  of  the  property  "  is  defective  for  want  of  definiteness. 

N'or  does  it  help  the  case  that  the  plea  is  in  response  to  an  allegation  of  insured  simi- 
lar in  terms.     Clay,  Sfc.  Ins.  Co.  v.  Wusterhausen,  S.  C.  HI.,  lb. 

3.  Where  two  replications  to  one  flea  were  filed  without  consent,  but  such 
consent  was  subsequently  given  after  judgment  by  default,  it  will  be  presumed  that  the 
permission  related  back.     lb. 

4.  Alterations. —  Division  of  building.  —  Where  the  policy  contains  no  stipu- 
lations regarding  alterations,  the  detachment  of  the  central  portion  of  a  building,  and  its 
addition  to  one  of  the  two  ends,  thereby  making  two  structures,  does  not  avoid  me  policy 
provided  it  does  not  increase  the  risk.  Dorn  v.  Germania  Ins.  Co.^  C.  C.  U.  S.  N.  D. 
Ohio,  lb. 

5.  Life  Policy.  —  Suicide.  —  Intemperance.  —  Insanity.  —  The  court  states 
the  law  as  laid  down  by  the  supreme  court  in  such  cases,  stating  when  a  recovery  may 
be  had,  although  the  party  insured  takes  his  own  life,  and  when  not. 

Self-destruction  renders  the  policy  void.  The  burden  of  proof  is  on  the  plaintiff  to 
show  such  kind  and  degree  of  insanity  as  will  relieve  the  act  of  that  consequence. 

The  court  instructed  the  jury,  that  if  they  found  that  the  assured  had  impaired  his 
health  by  intemperance,  then  the  policy  was  void  ;  that  this  was  sufficient  of  itself  to  de- 
feat a  recovery.  He  agreed  that  he  should  not  impair  his  health  by  intemperance,  and 
if  he  broke  that  provision  a  recovery  cannot  be  had  on  the  policy. 

If  the  mental  condition,  which  would  otherwise  avoid  the  effect  of  the  self-destruction 
daase,  was  produced  by  intemperance,  the  plaintiff  cannot  recover.  Insanity  induced 
by  violation  of  one  condition  of  tne  policy  cannot  be  set  up  as  an  excuse  for  the  violation 
of  another  condition,  /arris  v.  Conn.  Mut.  Life  Ins,  Co.,  C.  C.  U.  S.  N.  D.  111.,  Chicago 
Lr.  N.,  April  8, 1876. 

JOINT  STOCK  COMPANY. 
See  Jurisdiction. 

JURISDICTION. 

Jurisdiction  of  U.  S.  courts.  —  Bill  by  joint  stock  company.  —  A  bill  filed 
in  the  United  States  circuit  court  for  the  Eastern  District  of  Pennsylvania,  by  a  joint 
stock  company  organized  under  the  laws  of  the  State  of  New  York,  against  a  corpora- 
tion of  Pennsvlvania,  averred  that  complainant  was  a  joint  stock  association  under  the 
laws  of  New  York,  having  the  legal  entity  and  powers  therein  provided.  On  demurrer 
for  want  of  jurisdiction  :  Held,  that  such  an  averment  did  not  import  that  complainant 
was  a  corporation,  or  that  all  its  members  were  citizens  of  another  state  than  Pennsylva- 
nia, and  the  demurrer  was  therefore  sustained.  Dinsmore  v.  P.  jr  R.  R.  R.  Co.,^  C.  C. 
U.  S.  E.  D.  Pa.,  Cent.  L.  J.,  March  10,  1876. 

1  The  opinion  in  this  case  is  bj  Judge  If  cKkn-  in  reference  to  the  kind  of  association  which  may 

ha2(,  who  writes  as  follows :  —  be  treated  as  a  body  politic.    Bat  the  only  con- 

"  It  is  true  that  the  Liverpool  Imurance  Co.  v.  tested  question  in  the  case  was,  whether  the  plain- 

AfaMaehutetts,  10  Wall.  666,  may  be  regarded  as  tiff  in   error,  an   association  formed  in  England 

advarclug  beyond  the  line  of  preceding  decisions  under  a  deed  of  settlement,  and  endowed  by  sev- 
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MASTER  AND  SERVANT. 

Neoliokncb.  —  Assisting  servakt  with  master's  consent.  —  A  person  who,  m 
a  transaction  of  common  interest,  assists  the  serrants  of  another  with  the  master's  con- 
sent, can  recover  against  the  master  for  injuries  caused  by  the  negligence  of  the  serrants. 
The  defendants  contracted  to  carry  a  heifer  by  train  to  Penrith  station  on  the  defend- 
ants' line.  The  plaintiff  travelled  by  the  same  train,  and,  on  arriving  at  Penrith,  he, 
with  the  assent  of  the  station-master,  assisted  to  shut  the  horse-box,  in  which  the  heifer 
was,  in  order  to  hasten  delivery,  and  while  so  doine  was  injured  by  the  defendants'  seiv 
vants.  Held  (affirming  the  decision  of  the  court  of  queen's  bench),  that  the  defendants 
were  liable.  Wright  v.  London  ^  N.  W.  Railway  Co,  <,  £ng.  Ct.  of  App.,  Albany  L.  J., 
April  8,  1876. 

MORTGAGE. 
See  Bankruptcy,  S. 

MUNICIPAL  CORPORATION. 

t.  CONTROI*  OTSR  STREETS.  —  RaILROAD  CHARTER.  —  POLICE  POWER  OF  CITT,  ETC. 

-^  A  grant  in  a  legislative  charter  of  a  railroad  of  a  right  to  fix  its  terminus  at  a  point 
within  the  limits  of  a  municipal  corporation,  to  be  approved  bv  the  council,  and  the  sub- 
sequent approval  of  the  point  of  terminus  by  the  council,  will  not  be  taken  to  constitute 
an  irrevocable  contract,  or  to  deprive  the  corporation  of  its  proper  and  legal  control  over 

eral  acts  of  parliament  with  virions  corporate  lac-  name  —  may,  for  purposes  of  jurisdiction,  be  pre- 

ulties,  was  a  foreign  corporation,  and  so  subject  to  snmed  to  have  the  same  residence, 
a  tax  imposed  upon  its  business  by  a  law  of  the       Whether  a  corporation,  expressly  created  by  the 

State  of  Massachusetts.   The  court,  regarding  it  as  laws  of  a  state,  could  be  treated  as  a  citizen  of  the 

endowed  by  law  with  all  the  essential  faculties  of  state  by  which  it  was  chartered,  within  the  metn- 

a  corporation,  held  that  it  must  be  treated  as  such  ing  of  the  Constitution  and  the  11th  section  of  the 

within  the  meaning  of  the  Uassachusetts  statute,  judiciary  act,  so  that  it  might  sue  or  be  sued  in 

notwithstanding  a  provision  in  the  acts  of  parlia-  federal  courts,  has  been  the  subject  of  frequent  and 

ment  conferriug  special  powers  upon  it,  that  they  earnest  contention  in  the  supreme  court.    In  the 

shall  not  be  construed  to  incorporate  it.    But  the  earlier  cases,  jurisdiction  of  a  suit  brought  br  i 

suit  was  broufi;ht  in  a  state  court,  and  it  was  ad*  corporation  was  denied,  unless  it  was  averrecf  in 

mitted  that  all  the  members  of  the  companv  were  the  pleadings,  not  only  that  the  litigant  was  a  cor- 

citizens  of  Great  Britain  and  New  York,  and  there  poration,  created  by  a  law  of  a  state,  and  loeited 

was  no  (question  in  the  case  touching  the  suflSciency  and  established  wimin  it,  but  also  that  its  mem- 

of  anv  jurisdictional  averment  in  the  pleading,  bers  were  citizens  of  such  state.     Untied  States  v. 

The  logical  seauence  of  the  decision,  perhaps,  is,  Deveaux^  5  Cranch,  61.    In  more  recent  cases,  it 

that  a  joint  stock  association,  upon  which  the  laws  has  been   determined  that  no  express  averment 

of  a  state  have  impressed  the  essential  character  of  need  be  made  of  the  citizenship  of  the  meraben  of 

a  corporation,  may  sue  and  be  sued  as  such  in  the  a  corporation  suitor,  but  that  tney  shall  be  oonda- 

federal  courts,  but  it  does  not  change  the  rule,  sively  presumed  to  be  citizens  of  the  state  by  the 

established  by  a  long  series  of  decisions,  requiring  laws'  of  which  the  corporation  is  averred  to  nave 

proper  averments  in  the  pleadings  to  show  the  ju-  been  created,  and  in  which  it  is  located.    Lotd»- 

risdiction  of  the  court    Now  it  must  be  manifest  viUe  R.  B.  Co,  v.  ZXsoil  2  How.  497  ;  MarAatt  y. 

in  some  form  that  the  members  of  the  association,  Bahimore  (f  Ohio  Ji,  R.  Co.  16  How.  314  ;  Cor- 

in  whose  behalf  the  suit  is  brought,  are  citizens  inaton  Drawbridgt  Co.  v.  Bh^herd^  20  How.  833; 

of  another  state  than  the  State  of  Pennsylvania.  Onto  4"    Mitgiasumi  R.  R.    Co.  y.   Wheeler,  1 

There  is  no  express  averment  in  the  bill  to  this  ef-  Black,  297 ;  Paul  v.  Ftr^^'a,  8  Wall.  168.   Bat 

feet    Can  it  be  presumed  from  the  averment  that  to  warrant  this  presumption  and  so  to  give  juris- 

the  association  suing  was  *  formed  in  the  State  of  diction  to  the  court,  it  has,  in  these  cases,  been 

New  York  by  certain  written  articles,  duly  exe-  deemed  essential  to  aver  that  the  corporate  body, 

cuted  by  the  parties  thereto,  under  the  laws  of  the  suing  as  such,  was  distinctively  a  corporation,  to 

State  o'f  New  York,  and  having  the  legal  entitv,  created  by  law.    Tliia  precision  of  avennent  was 

powers,  and  immunities  in  said  laws  provided  / '  expressly  required  in  Pennsyhania  v.  rAe  QncJt- 

There  is  certainly  no  authoritative  warrant  for  such  dher  Mtning  Co,  10  Wall.  558,  where  the  declara- 

a  presumption.  '  Observing  the  rule  established  by  tion  described  the  defendant  a  *  a  body  politic  in 

all  the  cases,  this  presumption  could  result  only  the  law  of,  and  doing  business  in,  the  State  of  Gal- 

from  the  corporate  character  of  the  litigant,  indi-  ifomia,'  and  the  court  say:  'And  the  (question  in 

cated  by  appropriate  averments,  or  shown  to  be  its  this  case  is,  whether  it  is  sufficientiy  disclosed  in 

distinctive  condition  by  a  public  law  of  a  state,  the  declaration  that  this  suit  is  brought  against  a 

which  the  court  is  bound  to  notice.    The  fundar-  citizen  of  California;  and  thia  turns  upon  another 

mental  reason  of  the  rule  is,  that  the  creation  of  a  question,  and  that  is,  whether  the  averment  there 

body  politic  by  the  law  of  a  state,  fixes  its  habi-  imports  that  the  defendant  is  a  corporation  created 

tancy  exclusively  in  that  state,  and  that,  as  it  can  by  the  laws  of  that  state ;  for  unless  it  is,  it  does 

have  no  exterior  existence  or  recognition  except  not  partake  of  the  character  of  a  citizen  within  the 

by  mere  comity,  the  real  parties  to  the  controversy  meaning  of  the  cases  on  that  subject,'  and  the 

— its  stockholders,  described  under  their  collective  averment  was  held  to  be  insufficient."  — Editor. 
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the  use  of  its  streets,  upless  such  is  the  e£fect  of  an  express  grant  or  a  necessary  implica- 
tion  from  the  charter. 

It  is  within  the  ordinary  and  implied  powers  of  a  municipal  corporation  to  regulate  the 
kind  of  vehicles  and  the  speed  at  which  they  may  he  nsed  in  traversing  its  streets.  Such 
regulation  is  a  part  of  the  police  power  of  Uie  state,  delegated  to  the  municipal  corpora- 
tion as  the  custodian  of  its  streets,  and  is  not  an  exercise  of  eminent  domain  for  which 
compensation  is  to  be  made  to  the  parties  affected.  Where  the  terminus  of  a  railroad, 
within  the  limits  of  a  municipal  conxnration,  was  under  its  charter  submitted  to  the 
eoancil  and  approved,  and  subsequently  the  growth  of  the  city  changed  the  character  of 
the  street  whereon  the  terminus  was  located,  an  ordinance  prohibiting  the  use  of  steam- 
en^nea  upon  certain  portions  of  the  street,  including  the  point  where  the  terminus  of  the 
rauroad  was  located,  was  held  valid.  F,  jr  P.  H»  R'  Co,  v.  Richmond ,  Ct.  App.  Ya., 
Am.  L*aw  Beg.,  March,  1876. 

2.  Subscription  to  railroad.  —  Ultra  vires.  —  A  special  act  authorized  the 
commissioners  of  Alleghany  County  to  subscribe  for  stock  of  a  railroad  corporation,  pay- 
ment therefor  to  be  made  in  bonds  of  said  county,  bearing  six  per  cent,  interest,  at  par, 
which  honds  the  company  was  authorized  to  receive.  The  county  subscribed  for  the 
stock,  but  upon  the  condition,  which  was  agreed  to  by  the  directors  of  the  railroad  com- 
pany, that  me  railroad  company  should  pay  six  per  cent,  interest  on  the  stock  so  taken 
by  the  county.  The  lessees  of  the  railroad  subsequently  defaulted,  whereby  the  company 
failed  to  pay  interest  to  the  bondholders.  Upon  a  case  stated  (after  a  special  verdict) 
between  the  county  and  the  railroad  company,  to  determine  the  liability  of  the  latter  for 
the  payment  of  interest  to  the  bondholders.  Held,  (1.)  that  the  contract  was  unauthor- 
ized by  the  act,  which  contemplates  that  the  county  should  stand  in  no  other  or  better 
position  than  other  stockholders  of  the  company ;  (2.)  that,  the  directors  of  the  railroad 
having  acted  ultra  vires,  the  company  could  repudiate  the  contract  requiring  it  to  pay  to 
the  bondholders  preferred  interest  on  the  stock  subscribed  for  by  the  county.  P.  jr  S. 
R.  R.  Co.  V.  Alleghany  Co,,  S.  C.  Pa.,  Cent.  L.  J.,  March  SI,  1876. 

NEGLIGENCE. 

PkOXIMATE  A2YD  REMOTE  CAUSE. —  EsCAPE  OF  FIRE  FROM  LOCOMOTIVE — CON- 
TRIBUTORY NEGLIGENCE.  —  In  a  Buit  for  damages  against  a  railroad  company  for  the 
burning  of  a  building  of  plaintiiT,  caused  by  the  escape  of  sparks  from  defendant's  loco- 
motive, it  appeared  Uiat  the  house  was  uncompleted  and  of  frame,  situated  about  one  hun- 
dred feet  from  the  track  ;  that  the  carpenter  had  suffered  shavings  to  accumulate  about 
the  house,  and  that  the  sparks  were  blown  by  a  high  wind  from  uie  locomotive  into  die 
dead  grass  adjoining  the  track,  and  from  thence  fire  was  communicated  to  the  shavings 
and  the  building.  Held,  as  follows  :  1st.  The  escape  of  the  fire  from  the  engine  was  the 
proximate  cause  of  the  damage,  and  proof  of  its  escape  established  a  primd  facie  case  of 
negligence  which  would  render  the  company  liable.  jBut  to  rebut  such  presumption  de- 
fendant might  show  its  employment  of  careful  and  competent  servants,  and  use  of  the 
best  contrivances  to  prevent  the  escape  of  fire.  Such  facts  being  shown,  it  devolved  upon 
plaintiff  to  prove  actual  negliffence  on  the  part  of  defendant  2d.  In  accumulating  com- 
bustible material  plaintiff  and  defendant  were  equally  negli^nt,  and  plaintiff  could  not 
recover  on  that  score.  Coates  v.  Mo.  if  P.  R.  R.  Co.,  8.  C.  Mo.,  Cent.  L.  J.,  March  18, 
1876. 

See  Bills  and  Notes,  1  ;  Common  Carrier,  1 ;  Master  and  Servant. 

PARTNERSHIP. 
See  Damages,  8. 

RAILROAD. 
See  Common  Carrier  ;  Municipal  Corporation. 

ULTRA  VIRES. 
See  Municipal  Corporation,  2. 


78  THB  ABfERICAN  LAW  TIMES.  [Bfay,  1S76. 

Vol.  III.]  Bbbtbb  v.  Kbtstonb  Bridob  Co.  [No.  5. 


WILL. 

Of  the  capacity  to  make  a  willi  —  Undue  influence.  —  Ratificatiox, 
ETC.  —  A  will  is  not  valid  unless  the  testator  not  only  intends  of  his  own  free  will  to 
make  sach  a  disposition  of  his  property  as  it  contains  in  its  provisions,  but  is  capable  of 
knowing  to  whom  he  gives  it,  and  whom  he  is  depriving  of  it  as  heirs.  It  takes  less  ca- 
pacity to  make  a  will  than  it  does  to  make  a  contract.  The  testator  need  not  have  as 
perfect  and  complete  anderstandinz  as  a  person  in  sound  and  vigorous  health  in  body 
and  mind.  Neither  need  he  know  me  precise  legal  effect  of  the  provisions  of  the  will.  In 
determining  whether  the  testator  was  of  sound  mind,  the  jury  may  take  into  considera- 
tion all  his  sayings,  cfbings,  and  sufferings,  tending  to  show  mental  soundness  or  nnsoond- 
ness.  The  burden  of  proving  the  conditions  necessary  to  the  making  of  a  valid  will 
rests  with  the  proponents ;  but  where  undue  influence  is  alleged,  the  burden  of  proving 
that  lies  with  toe  contestants.  Undue  influence  is  more  than  mere  persuasion.  Direct 
proof  can  rarely  be  given  of  it,  and  in  ascertaining  whether  it  was  exercised,  all  the  acts 
of  the  person  chai^d  with  using  it,  and  the  subsequent  declarations  of  the  testator,  may 
be  taken  into  consiaeration.  The  difference  between  the  influence  of  a  lawful  wife  and 
one  who  improperly  occupies  that  relation  is,  that  the  law  looks  with  suspicion  upon  in- 
fluences of  this  latter  nature;  and  the  indulgence  of  an  unchaste  or  illicit  passion  is  en- 
dence  tending  to  establish  the  existence  of  both  wrons  and  weakness.  A  will  obtained 
through  undue  influence  may  be  republished  or  ratified  by  subsequent  acts  and  declara- 
tions, if  the  same  be  made  when  free  from  such  restraint  or  influence.  But  a  will  exe- 
cutcd  where  the  testator  did  not  possess  sufficient  mental  capacity  cannot  be  subsequently 
ratified  by  any  acts  of  keeping,  or  any  verbal  declarations  of  approval.  The  statements 
of  the  party  charged  with  undue  influence  of  her  power  over  the  testator  can  only  be 
put  in  evidence  to  contradict  her.  Pierce  v.  Pierce^  C.  C.  9th  Circuit,  Leg.  Gaz.,  April 
21,  1876. 


CIRCUIT   COURT  OP   THB   UNITED  STATES.— EASTERN  DIS- 
TRICT OP  PENNSYLVANIA. 

[April,  1876.] 
PRACTICE  IN   UNITRD   8TATRS   COURTS. —  REHEARING  IN   EQUITY   CAUSES. 

REEVES  p.  KEYSTONE  BRIDGE  CO. 

A  rehearing  in  an  equity  cauM  in  a  federal  court  may  be  allowed  by  the  court  any  time  before  final 
decree. 

The  proper  practice  is  to  file  a  petition  for  leare  to  present  a  sapplemental  bill  and  for  a  rehearing 
when  the  supplemental  bill  shall  be  ready  to  be  heard.  The  petition  should  set  forth  f ally  the 
grounds  upon  which  it  is  based  and  should  contain  all  necessary  allegations. 

McEennan,  J.  This  is  an  application  for  a  rehearing,  to  the  end  that  the  reapoD- 
dents  may  file  an  amended  or  supplemental  answer,  setting  up  the  newly  discovered  mat- 
ter stated  in  their  petition.  Its  allowance  is  opposed  upon  three  grounds  :  1.  That  tbe 
decree  heretofore  entered  in  the  cause  is  a  final  adjudication  of  the  right  of  the  com- 
plainant to  his  patent,  to  an  injunction,  and  to  damages,  and  that  the  court  cannot,  there- 
fore, grant  the  prayer  of  the  petition.  2.  That  the  defendants  have  not  exercised  due 
diligence  in  discoyering  the  new  matter  stated  in  their  petition  ;  and  8.  That  this  new 
matter  is  immaterial,  as  it  may  affect  the  right  of  the  complainant  to  a  decree  against 
the  defendants. 

1.  There  is  no  doubt  that  the  decree  heretofore  rendered  is  determinate,  as  it  stands, 
of  the  contested  merits  of  the  cause.  It  imports  a  hearing,  consideration,  and  decision 
of  the  issues  presented  by  the  pleadings,  and  accordingly  adjudges  appropriate  relief  to 
the  complainant    But  it  does  not  follow  that  it  has  passed  TOyond  the  power  of  the 
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coart  to  modify  or  vacate  it.  A  final  decree  only  would  have  this  effect  after  the  expira- 
tion of  the  term  at  which  it  was  entered.  But  this  is  not  a  final  decree,  because  it  does 
not  end  the  cause.  There  still  remains  the  ascertainment  of  profits  and  damages  by  a 
master,  and  a  decree  to  be  made  after  his  report  comes  in,  and  not  until  then  is  the  cause 
de6nitely  disposed  of.  Indeed,  there  can  be  no  doubt  of  the  interlocutory  character  of 
the  decree  entered  in  this  case.  As  such  it  is  classified  by  Mr.  Justice  Story,  in  Jenkins 
V.  Eldridge,  S  Story,  802  ;  and  in  reference  to  exactly  such  a  decree  in  Barnard  v.  Gib- 
soTiy  7  How.  656,  the  supreme  court  say  :  *'  The  decree  in  the  case  under  consideration 
is  not  a  final  decree  wiuin  the  decisions  of  this  court  The  injunction  prayed  for  was 
made  perpetual,  but  there  was  a  reference  to  a  master  to  ascertain  the  damages  by  reason 
of  the  intrincement,"  and  it  was,  therefore,  determined  that  an  appeal  would  not  lie 
from  such  a  decree. 

It  18  evidently  such  a  decree  that  is  contemplated  by  the  eighty-eighth  rule  in  equity. 
Until  a  decree  is  made  from  which  an  appeal  will  He,  it  is  the  clear  implication  of  the 
mle  that  the  cause  remains  under  the  control  of  the  court,  and  that  a  rehearing  may  be 
granted  at  any  time  before  final  decree. 

But  it  remains  to  consider  in  what  mode  the  rehearing  prayed  for  must  be  applied  for. 
In  reference  to  this  the  practice  seems  to  be  well  settled.  It  is  by  petition  to  tne  court 
for  leave  to  file  a  supplemental  bill,  setting  forth  the  newly  discovered  evidence,  and  for 
a  rehearing  of  the  cause  at  the  time  when  the  supplemental  bill  may  be  ready  for  hear- 
ing. This  practice  seems  to  have  been  long  observed  in  England,  and  is  said  by  Mr. 
Justice  Stor^,  in  Baker  v.  Whiting j  1  Storv,  233,  to  have  been  sanctioned  by  Chancellor 
Kent,  in  Wiser  v.  Blackly j  2  Johns.  Ch.  R.  488,  and  Livingston  v.  HtibbSjS  lb.  124  ;  and 
hy  the  circuit  court  in  Rhode  Island,  in  Dexter  v.  Arnold^  5  Mason,  803.  In  Jenkins  v. 
I£ldridge,  supra,  where  a  decree  similar  to  the  one  entered  here  had  been  made,  the  same 
eminent  judge  thus  strongly  states  the  rule  :  **  The  present  application,  if  maintainable 
at  all,  should  properly,  in  its  prayer,  be  for  leave  to  file  a  supplemental  bill,  to  bring  for- 
ward the  new  evidence,  and  K>r  a  rehearing  of  the  cause  at  the  time  when  the  supple- 
mental bill  should  be  ready  for  hearing.  In  my  judgment.,  it  would  be  against  the  settled 
principles  and  practice  of  courts  of  equity  to  allow  me  new  evidence  to  be  brought  for- 
ward by  a  mere  order  on  the  petition,  and,  indeed,  in  this  stage  of  the  cause,  wholly  ir^ 
regular  to  admit  it,  except  upon  a  supplemental  bill,  where  testimony  could  be  taken  on 
both  sides  to  meet  the  new  exigencies  of  the  case." 

The  petition  in  this  case  does  not  contain  the  specific  prayer  which  is  required  to  attain 
the  desired  result,  and,  in  its  present  form,  cannot  be  granted.  But  as  the  argument 
npon  it  has  been  directed  mainly  to  a  discussion  of  its  merits,  as  if  it  were  allowable,  it 
may  be  amended  so  as  to  make  it  conformable  to  the  requirements  of  the  practice.  Its 
allowance,  then,  will  depend  upon  the  sufficiency  of  the  two  remaining  grounds  on  which 
it  is  op{)08ed. 

2.  It  is  incumbent  on  the  defendants  to  satisfy  the  court  that  the  omission  to  produce 
the  evidence,  which  they  now  seek  to  make  available,  before  the  former  hearing  of  the 
cause,  is  not  due  to  any  negligence  on  their  part,  but  that  they  made  diligent  efforts  to 
discover  and  obtain  it.  'Hxere  is  no  doubt  that  it  was  entirely  unknown  to  them  until 
some  time  after  that  hearing.  Their  researches  in  the  preparation  of  their  defence  are 
shown  to  have  been  extensive  and  thorough,  and  in  quarters  most  likely  to  furnish  all  the 
information  obtainable  touching  the  subject  matter  ot  the  suit;  but  they  failed  to  disclose 
any  trace  of  the  existence  of  this  new  evidence.  No  negligence  can  be  imputed  to  them 
on  this  score.  Some  time  after  the  decree  was  entered,  iiowever,  indefinite  information 
of  the  probable  existence  of  this  evidence  was  acquired  by  them,  and  they  have  certainly 
prosecuted  the  pursuit  of  it  with  a  zeal  and  industry  which  supply  the  full  measure  of 
any  legal  requirement.  On  the  27th  of  September  last,  it  came  to  them  in  such  shape 
that  it  could  be  used  in  this  application,  and  it  was  promptly  thereafter. brought  to  the 
attention  of  the  court. 

Under  these  circumstances  the  defendants  are  not  chargeable  with  any  lack  of  reason- 
able dillzence. 

8.  Is  the  new  evidence  material  ?  It  is  not  cumulative  or  corroborative  of  any  of  the 
original  prooft,  but  sustains  a  distinct  and  independent  relation  to  the  fundamental  ques- 
tion in  the  cause.  I  do  not  say  that  it  is  of  such  cogency  as  to  entitle  the  defendants  to 
a  reversal  of  the  decree  heretofore  made.  That  is  to  be  determined  hereafter,  and  I 
reserve  any  commitment  whatever  in  reference  to  it.  But  I  do  sav,  that  it  is  of  such 
significance,  touching  the  complainant's  title  to  the  invention  described  in  his  bill,  as  to 
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render  it  deservinff  of  an  answer,  and  to  constitnte  it  a  fit  subject  of  jadement  in  the 
cause,  to  the  end  tnat  it  may  properly  receive  the  consideration  of  the  appeUate  tribunal. 
If,  therefore,  the  defendants'  petition  is  amended,  so  as  to  embodj  an  appropriate 
prayer,  as  hereinbefore  indicated,  it  is  ordered  that  the  defendants  have  leave  to  file  a 
supplemental  bill,  to  bring  forward  the  new  evidence  set  forth  in  their  petition,  and  that, 
when  the  proofs  touching  the  same  are  completed,  the  said  cause  be  reheard. 


NOTES  OF  NEW  BOOKS. 

Messrs.  Callaghan  &  Co.,  of  Chicago,  are  about  to  issue  Erakine's  Speeches  in  foor 
volumes.    The  first  volume  is  ready. 

Henry  C.  Lea,  eminent  as  a  publisher  of  medical  woriks,  has  published  a  new  edition 
of  Taylor  on  Poisons,  a  book  of  the  greatest  character  and  excellence.  The  new  edition 
contains  over  a  hundred  illustrations. 

The  Bench  and  Bar  of  the  Southwest,  by  Hon.  Henry  S.  Foote,  has  been  issned 
by  Messrs.  Soule,  Thomas  &  Wentworth,  of  St  Liouis. 

Messrs.  Sumner  Whitney  &  Co.,  of  San  Frandsco,  have  recently  published  several 
very  entertaining  volumes,  amone  them  one  by  Mr.  Irving  Browne,  entitled  Htmoroiu 
Phases  of  the  Lato^  which  is  a  pleasant  and  clever  presentation  of  a  ^reat  many  good 
things  about  courts  and  lawyers.  The  publishers  have  displayed  exceptional  taste  in  the 
style  and  dress  of  the  volume. 
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NOTES   OF   OPINIONS,   DECISIONS,  AND  OBDEBS 

OF  THS 

SUPREME  COURT  OF  THE  UNITED    STATES. 

October  Term,  1875. 

Monday,  March  27, 1876. 

No.  825.  Toum  of  Coloma,  pUnntiff  in  error,  r.  David  W.  Eaves,  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr.  Justice 
Strong  delivered  the  opinion  of  the  court,  affirming  the  iud^ent  of  the  said  circuit 
court  in  this  cause,  with  costs  and  interest.  Dissenting,  Mr.  justice  Miller,  Mr.  Justice 
Davis,  and  Mr.  Justice  Field.  In  this  case  the  court  affirms  a  judgment  against  the 
town  on  bonds  issued  in  payment  for  a  subscription  to  the  capital  stock  of  the  Chicago 
and  Rock  Island  Railroad  Company,  for  which  it  received  in  return  certificates  of  shares 
of  the  stock,  holding  the  issue  of  the  bonds  to  have  been  authorized  by  sufficient  legisla- 
tion, and  intimating  that  a  defence  of  want  of  authority  to  issue  the  bonds,  while  the 
town  retains  the  shares  of  stock  for  which  they  were  issued,  is  not  strictly  honest.  The 
opinion  in  this  cause  was  published  in  the  Am.  L.  T.  Rep.  for  May,  1876. 

No.  53.  Toton  of  Venice^  jjlaintiff  in  error,  v.  Evanaer  Murdoch;  No.  54.  Town  of 
Genoa,  plaintiff  in  error,  v.  James  O,  Woodruff  et  at, ;  No.  55.  Town  of  Venice,  plaintiff 
in  error,  v.  James  0*  Woodruff  et  al,;  No.  56.  Town  of  Venice,  plaintiff  in  error,  v.  Wm, 
L.  Watson  ;  and  No.  90.  Town  of  Venice,  plaintiff  in  error,  v.  Opher  Edson,  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  New  York.  Mr. 
Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judgments  of  the  said 
circuit  court,  with  costs  and  interest.  Dissenting,  Mr.  Justice  Miller,  Mr.  Justice  Davis, 
and  Mr.  Justice  Field.  This  was  also  an  affirmance  of  the  validity  of  municipal  bonds 
issued  by  the  town  of  Venice  in  aid  of  the  construction  of  a  railroad  which  was  to  pass 
through  the  city  of  Auburn,  and  connecting  Lake  Ontario  with  the  Susquehanna  and 
Cayuga  Railroad,  or  the  New  York  and  Erie  Road,  in  pursuance  of  a  law  requiring  the 
assent  of  two  thirds  of  the  tax-payers,  the  court  holding  the  provisions  of  the  law  suffi- 
ciently complied  with.  Mr.  Justice  Strong  delivered  the  opinion.  Other  smaller  cases 
were  disposed  of  by  the  decision  in  this,  viz.  :  Nos.  54,  55,  56,  and  90. 

No.  160.  Wm,  A.  Cheatham  j*  wife,  plaintiffs  in  error,  r,  H.  L.  Norvell,  Collector,  ifc. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Middle  District  of  Tennes- 
see. Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  affirming  the  judgment  of 
the  said  circuit  court,  with  costs.  Plaintiffii  in  error  paid  to  defendant,  who  was 
collector  of  internal  revenue,  the  sum  of  $82,074,  under  protest,  and  brought  their  suit 
to  r€c6ver  the  money,  on  the  ground  that  the  tax  assessed  as  income  tax  for  the  year 
1864  was  illegal,  l^he  tax  originally  assessed  amounted  to  $99,726.  From  this  assess- 
ment an  appeal  was  taken  to  the  Commissioner  of  Internal  Revenue,  who,  on  the  7th  of 
October,  1867,  rendered  his  decision  setting  aside  that  assessment  and  directing  the  local 
assessor  to  mi^e  a  new  one,  and  giving  him  directions  as  to  the  principles  on  which  it 
should  be  made.  On  the  15th  day  of  March,  1868,  the  new  assessment  was  made  at 
the  sum  of  $29,971.91.  This,  with  interest  and  penalty,  was  paid  at  three  different 
times,  as  follows  :  April  80,  1868,  $8,799  ;  July  25,  1868,  $20,000  ;  October  29,  1868, 
$8,275.    The  present  suit  for  the  recovery  of  the  money  so  paid  was  commenced  by  a  writ 
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of  Bummons,  iuued  Januaiy  15, 1869.  The  cause  being  transferred  from  the  state  court  in 
which  it  was  commenced  to  the  circuit  court  of  the  United  States,  that  court,  on  the 
trial,  instructed  the  jury  that  the  19th  section  of  the  Act  of  Julj  18,  1866,  imposed  a 
condition,  without  which  the  plaintiffs  could  not  recover,  and  was  not  merely  a  statirte  of 
limitation.  And  as  plaintiffs  had  not  brought  this  suit  within  six  mdnths  from  ttie  deci- 
sion of  the  commissioner  on  their  appeal,  and  had  taken  no  app|p<^  from  the  second 
assessment,  made  March  15,  1868,  thej  had  no  right  of  action.  This  view  is  here  af- 
firmed. 

No.  513.  7*h€  United  Slate$^  plainHffs,  ▼.  John  W.  Norton,  On  a  certificate  of  divi- 
sion }n  opinion  between  the  judges  of  th^  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  lu>rk.  Mr.  Justice  Swayne  delivered  the  opinion  of  the 
court,  apswering  the  first  question  certified  in  the  affinnative  and  the  second  in  the  nega- 
tive. In  this  case  Norton  was  indicted  for  the  embezzlement  at  different  times  of  money 
belonging  to  the  Money  Order  Ofiice  of  the  New  York  Post-office,  where  he  was  a  clerk. 
The  plea  was  the  bar  of  the  statute  of  limitations.  The  indictment  not  being  witiiin 
two  years  of  the  offence,  the  government  demurred,  contending  that  as  the  moneys  taken 
were  a  portion  of  the  revenues  of  the  United  States,  the  indictment  would  be  sustained 
under  tne  law  of  1 804,  which  prescribes  a  limitation  of  five  years  in  revenue  cases,  and 
that  the  limitation  of  the  Act  of  1790  was  therefore  immaterial.  This  court  decides  that 
the  indictment  cannot  be  tried  under  the  Act  of  1790  unless  found  within  two  years  from 
the  date  of  the  offence,  and  that  the  indictment  is  not  for  a  crime  arising  under  the  reve- 
nue laws  within  the  Act  of  1804.  It  is  held  that  the  Money  Order  Act  does  not  indicate 
any  purpose  of  revenue  in  view,  its  object  being  expressly  to  promote  public  convenience 
and  greater  securitv  in  sending  money  through  the  mails,  and  it  being  provided  that  all 
moneys  transferred  in  the  administratioB  of  the  act  shall  be  deemed  and  taken  to  be 
moneys  in  the  treasury. 

No.  179.  The  New  Schooner  Maggie  Cain,  jrc*9  plaintiff  in  error,  v.  Wm.  M.  Shah- 
speare*  In  error  to  the  Supreme  Court  of  the  State  of  Pennsvlvania.  Mr.  Chief  Justice 
Waite  announced  the  decision  of  the  court,  affirming  the  decree  of  the  said  si4ireaw 
court,  with  costs. 

No.  926.  G»  Bergner,  pknndff  tn  error,  v.  Angelina  Paiethorp,  truatee.  Mr.  Chief 
Justice  Waite  announced  the  decision  of  the  court,  dismissing  the  writ  of  enror  for  the 
want  of  jurisdiction. 

Monday,  AprU  S,  1876. 

No.  192.  WiUiam  Buichanan,  plaintiff  in  error,  v.  Jerry  B.  Clarkson.  In  error  to  the 
Supreme  Court  of  the  State  of  Missouri.  Mr.  Chief  Justice  Waite  announced  the  deci- 
sion of  the  court,  affirming  the  judgment  of  the  said  supreme  courts  with  costs. 

Monday,  AprU  10, 1876. 

No.  1 78.  Blakeley  WUion,  plaintiff  in  error,  v.  Peler  Boyce ;  No.  1 73.  BlakeUy  Wil- 
son, plaintiff  in  error,  v.  L.  McCreUis.  In  error  to  the  Circuit  Court  of  the  United  States 
for  tae  Eastern  District  of  Missouri.  Mr.  Justice  Hunt  delivered  the  opinion  of  the 
court,  affirming  the  judgments  of  the  said  circuit  court  in  these  causes,  with  costs.  In 
these  causes  it  is  ruled  that  the  only  question  involved  has  relation  to  the  effect  of  the 
foreclosure  of  a  prior  statutory  mortgage,  as  divestingtitle  acquired  after  the  execution 
of  the  mortgage  which  is  not  open  to  controversy.  The  point  is  the  same,  it  ia  said,  as 
was  made  in  Whitehead  v.  Vinyard,  50  Mo.  SO. 

No.  609.  The  Board  of  Li^idation,  State  of  Louisiana,  et  a/.,  appellants,  v.  H,  S. 
McComb,  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Louis- 
iana. Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the  decree  of 
the  said  circuit  court,  so  far  as  it  prohibits  the  funding  of  the  debt  due  to  the  Louisiana 
I^vee  Company  in  the  consolidated  bonds  issued  or  to  be  issued  under  the  funding  act 
of  January  24,  1874,  and  reversing  said  decree  as  to  so  much  thereof  as  prohibits  the 
issue  of  any  other  bonds  to  the  Ijouisiana  Levee  Company  in  liauidation  of  its  debta 
Costs  to  be  paid  by  appellants.  Mr.  Justice  Field  did  not  sit  in  this  cause,  and  took  po 
part  in  the  decision.  In  this  cause  it  appeared  that  certain  acts  were  passed  by  the  L^gi^ 
fature  of  Louisiana  providing  for  the  funding  of  the  state  debt  by  the  issue  of  consoli- 
dated bonds,  the  governor  of  the  state  and  other  officers  being  constituted  a  board  of 
liquidation  with  power  to  issue  the  bonds.  The  acts  specified  tluit  the  new  bonds  sfaoold 
be  exchanged  by  the  board  for  valid  outstanding  bonds  of  the  state  and  valid  warranto 
of  the  auditor  issued  prior  to  the  passage  of  the  act  (except  warrants  issued  in  payment 
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of  constitutional  officers  of  the  state),  at  the  rate  of  sixty  cents  in  consolidated  bonds 
for  one  dollar  in  outstandine  bonds  and  warrants  ;  and  that  they  should  be  used  for  no 
other  purpose.  Subseauently  an  act  was  passed  authorizing  the  board  to  issue  a  portion 
of  the  above  mentioned  consolidated  bonds  to  the  Louisiana  Levee  Company  in  liquida- 
tion of  a  debt  claimed  to  be  due  it  under  a  contract  made  with  the  state  in  1871,  by 
which  that  company  was  to  reconstruct  and  keep  in  repair  the  levees  on  the  Mississippi 
River  and  its  branches  and  outlets.  The  Act  ot  1871,  in  and  by  which  this  contract  was 
made,  had  provided  and  set  apart  certain  taxes  to  be  levied  ana  collected  throughout  the 
state,  to  meet  the  payments  wnich  would  accrue  to  the  company.  But  it  seems  &at  these 
taxes  had  failed  to  reach  their  destination,  as  a  committee  appointed  by  the  Act  of  1875 
to  investi^te  the  subject  reported  that  there  was  one  million  seven  hundred  thousand 
dollars  still  due  the  companv,  which  had  accrued  prior  to  October,  1873,  and  which  the 
act  authorized  the  board  of  liquidation  to  pay  in  the  said  consolidated  bonds.  Upon  the 
bill  of  af^Uee  the  court  below  granted  an  injunction  restraining  the  board  from  tundiug 
the  debt  due  the  Levee  Company  in  consoUdated  bonds  or  any  other  bonds  whatever. 
This  court  affirms  the  decree  below  Id  so  far  as  it  prevents  the  funding  of  the  debt  in 
consolidated  bonds,  but  reverses  so  much  as  prohibits  the  issue  of  other  bonds. 

Touching  the  amenability  of  the  board  to  the  writ  the  court  say :  **  The  objections  to 
proceeding  against  state  officers  by  mandamus  or  injunction  are,  first,  that  it  is,  in  effect^ 
proceeding  against  the  state  itself  ;  and,  secondly,  that  it  interferes  with  the  official  dis- 
cretion vested  in  the  officers.  It  is  conceded  that  neiUier  of  these  things  can  be  done. 
A  state,  without  its  consent,  cannot  be  sued  by  an  individual  ;  and  a  court  cannot  sub- 
stitute its  own  discretion  for  that  of  executive  officers  in  matters  belonging  to  the  proper 
jurisdiction  of  the  latter.  But  it  has  been  well  settled  that  when  a  plain  official  duty, 
requiring  no  exercise  of  discretion,  is  to  be  performed,  and  performance  is  refused,  any 
person  who  will  sustain  personal  injury  by  such  refusal  may  have  a  mandamus  to  compel 
its  performance  ;  and  when  such  duty  is  threatened  to  be  violated  by  some  positive  offi- 
cial act,  any  person  who  will  sustain  personal  injurv  thereby,  for  which  adequate  com- 
pensation cannot  be  had  at  law,  may  have  an  injunction  to  prevent  it.  In  such  cases,  the 
writs  of  mandamus  and  injunction  are  somewnat  correlative  to  each  other.  In  either 
case,  if  the  officer  plead  the  authority  of  an  unconstitutional  law  for  the  non-perform- 
ance or  violation  of  his  duty,  it  will  not  prevent  the  issuing  of  the  writ.  An  unconstitu- 
tional law  will  be  treated  by  the  courts  as  null  and  void." 

No.  183.  H,  and  George  A.  Meyer, plaintiffs  in  error,  v.  Chester  A.Arthur,  CoUeclar,  ffc* 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  iTork. 
Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court,  with  costs.  This  cause  turned  upon  a  question  as  to  the  existence  of  a 
custom  affecting  the  construction  of  a  revenue  act  (sec.  2  of  the  Act  of  June  6,  1872). 
The  court  held  that  the  language  of  the  statute  was  clear,  and  that  nothing  to  modify  it 
had  been  made  out. 

No.  43.  The  Toum  of  Concord,  plaintiff  in  error,  v.  The  Portsmouth  Savinas  Bank*  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr. 
Justice  Strong  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said 
circuit  court,  with  costs,  and  remanding  the  cause,  with  directions  to  award  a  new  trial. 
Suit  was  brought  upon  the  coupons  of  certain  municipal  bonds,  and  payment  resisted  upon 
the  ground  that  the  Constitution  of  the  state  (Illinois)  prohibited  the  issue  of  the  bonds. 
It  appeared  that  an  undertaking  to  issue  the  bonds  had  been  in  part  matured  before  the 
adoption  of  the  constitutional  provision  relied  on,  but  that  th^  bonds  had  not  been  issued 
until  after  such  provision  had  obtained.    It  is  here  held  that  the  bonds  are  invalid. 

No.  682.  The  County  of  Moultrie,  plaintiff  in  error,  v.  The  Rockingham  Ten  Cents  Sav* 
ings  Bank,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  Illinois.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  said  circuit  court,  with  costs  and.  interest.  Dissenting,  Mr.  Justice  Miller,  Mr. 
Justice  Davis,  and  Mr.  Justice  Field.  The  opinions  in  this  cause  will  appear  in  a  future 
issue  of  the  Am.  L.  T.  Rep. 

No.  848.  Joshua  Converse,  plaintiff  in  error,  v.  City  of  Fort  Scott.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  ELansas.  Mr.  Justice  Strong  de- 
livered the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit  court,  with 
costs,  and  remanding  the  cause  with  directions  to  award  a  new  trial.  This  cause  turned 
upon  the  construction  of  special  statutes,  involving  no  question  of  general  interest. 

No.  167.  Enoch  Totten,  administrator,  Sfc,  appellant,  v.  The  United  States,  Appeal 
from  the  Court  of  Claims.    Mr.  Justice  Field  delivered  the  opinion  of  the  court,  alffirm- 
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ing  the  judgment  of  the  said  court  of  claims.  In  this  case  the  court  hold  that  an  action 
cannot  be  maintained  in  the  court  of  claims  upon  a  contract  with  the  President  for  secret 
service  to  the  government.  The  ground  of  the  decision  is  that  the  contract  for  secret 
service  seals  the  mouths  of  both  parties.  The  service  was  to  be  a  secret  service,  and  i( 
upon  such'  a  contract,  an  action  against  the  government  may  be  maintained  in  the  court 
ol  claims  whenever  an  agent  is  dissatisfied  with  his  compensation,  the  whole  service  in 
any  case,  and  the  manner  of  its  discharge,  may  be  exposed,  to  the  serious  detriment  of 
the  public.  A  secret  service,  with  liability  to  publicity  in  such  a  way,  would  be  impos- 
sible; and  as  such  services  are  sometimes  indispensable  to  the  government,  its  agents  in 
those  services  must  look  for  their  compensation  to  the  contingent  fund  of  the  depsrtmeot 
employing  them,  and  to  such  allowance  from  it  as  those  who  dispense  that  fund  maj 
award. 

No.  177.  The  United  States^  appeUaniM,  Y.John  Landers.  Appeal  from  the  Gonrt  of 
Claims.  Mr,  Justice  Field  delivered  the  opinion  of  the  court,  reversing  the  judgment 
of  the  said  court  of  claims,  and  remanding  the  cause  with  directions  to  dismiss  the 
petition.  In  this  case  the  court  held  that  an  honorable  discharge  of  a  soldier  from  ser- 
vice does  not  restore  to  him  pay  and  allowances  forfeited  by  desertion,  including  bonnty, 
as  held  by  the  court  of  claims,  and  the  judgment  of  the  court  of  claims  to  that  effect  is 
reversed. 

No.  401.  The  Leavenwortht  Lawrence  ff  Galveston  Railroad  Co.,  appeUants^  t.  The  UniUd 
States;  No.  471.  The  Missouri^  Kansas  jr  Texas  Railroad  Co. ^  appellants, y.  The  United 
States.  Appeals  froni  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas. 
Mr.  Justice  Davis  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said 
circuit  court  in  these  causes.  Dissenting,  Mr.  Justice  Field,  Mr.  Justice  Swayne,  and  Mr. 
Justice  Strong.  In  these  cases  the  court  decided  that  the  Osage  reservation,  in  Kansss, 
had  never  been  granted  to  that  State  by  Congress  to  aid  in  the  construction  of  the  rail- 
road in  question,  and  that  the  patents  issued  to  the  road  by  the  governor  of  Kansas,  in 
pursuance  of  certified  lists  furnished  him  by  the  Secretary  of  the  fiterior,  must  therefore 
DC  cancelled*  The  Secretary  of  the  Interior  having  erred  in  the  performance  of  his  duty, 
his  acts  are  void,  for  public-  officers  can  bind  the  government  only  within  the  scope  of 
their  lawful  authority. 

No.  165.  The  Piedmont  jr  Arlington  lAfe  Insurance  Com.,  plaintiffs  in  error,  v.  Ashlejf 
W,  Ewing,  administrator,  Sfc.  In  error  to  the  Circuit  Court  of  the  united  States  for  the 
Western  District  of  Missouri.  Mr.  Justice  Miller  delivered  the  opinion  of  the  court, 
reversing  the  judgment  of  the  said  circuit  court,  with  costs,  and  remanding  the  cause, 
with  directions  to  award  a  new  trial.  In  this  cause  it  is  ruled  that  where  a  policy  of 
life  insurance  is  delivered  after  death  of  the  insured  to  a  friend  of  the  deceased,  without 
knowledge  on  the  part  of  the  insurer  of  the  death,  to  warrant  a  recover}-  in  an  action 
upon  the  policy  the  contract  of  insurance  must  be  clearly  made  out.  And,  also,  that 
the  insured  cannot  be  called  upon  to  prove  the  truth  of  his  reply  to  a  general  ques- 
tion in  the  application  when  put  in  issue  against  him. 

No.  194.  Harvey  Terry,  appellant,  v.  The  Commercial  Bank  of  Alabama.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Alabama.  Mr.  Jus- 
tice Miller  delivered  the  opinion  of  the  court,  remanding  the  cause  to  the  said  circuit 
court,  with  directions  to  modify  the  decree  entered  by  the  district  court  of  the  United 
States  for  the  Southern  District  of  Alabama,  in  conformity  with  the  opinion  of  this  court, 
and  as  so  modified  it  is  hereby  affirmed.  Costs  to  be  paid  by  appellee.  The  defendant . 
bank  was  wound  up  by  a  receiver,  and  a  decree  made  that  the  bank,  **  its  officers  and 
stockholders,  be,  and  they  are  hereby,  forever  discharged  from  all  liability."  The  decree 
is  here  reversed,  it  appearing  that  by  the  charter  the  stockholders  were  liable,  and  that 
they  had  not  been  made  parties  to  the  proceedings. 

No.  175.  Warren  Hall,  appellant,  v.  The  United  States;  No.  182.  The  United  States,  ap- 
pellants, y.  Margaret  Roach,  executrix,  f^c.  Appeals  from  the  Court  of  Claims.  Mr.  Justice 
Swayne  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  court  of 
claims.  In  these  cases  the  court  decide  that  the  claimant,  having  been  a  slave  in  Mis- 
sissippi at  the  time  he  claims  the  cotton  was  conveyed  to  him  by  a  contract  with  one 
Roacn,  he  was  incapable  of  making  a  contract  or  of  holding  title,  and  that  the  proceeds 
rightfully  belong  to  the  personal  representatives  of  Roach,  who  was  his  master.  It  is  also 
held  that  Hall  was  debarred  from  claiming  that  he  was  a  free  man,  because  he  submitted 
to  bondage  and  did  not  assert  his  freedom,  as  provided  by  the  laws  of  the  state. 

No.  189.  Joseph  Hobson  ^  Jose  M.  Huriado,  plaintiffs  in  error,  v.  Daniel  W.  Lord.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
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Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  affirminf;:  the  judgment  of  the  said 
circuit  court,  with  costs  and  interest.    Dissentino^,  Mr.  Justice  Bradley. 

No.  181.  The  Steamship  City  of  Washington  ^  j*c.,  appellants ,  v.  Peter  R,  Baillie  et  al. 
Appeal  from  the  Circuit  Court  ot  the  United  States  for  the  Eastern  District  of  New 
York.  Mr.  Justice  Clifford  delirered  the  opinion  of  the  court,  affirming  the  decree  of 
the  said  circuit  court,  with  costs  and  interest. 

No.  174.  Jilson  P,  Harrison,  plaintiff  in  error,  v.  Esther  B,  Meyer,  widow,  fi'c.  In  error 
to  the  Supreme  Court  of  the  State  of  Louisiana.  Mr.  Justice  Clifford  delivered  the 
opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  This 
cause  went  off  on  the  construction  of  the  state  statute  of  limitations. 

No.  685.  3f.  V.  Cochrane  et  al,,  appellants,  y.  H.  A,  Clarke  et  al.  Appeal  from  the  Su- 
preme Court  of  the  District  of  Columbia.  Mr.  Chief  Justice  Waite  announced  the  de- 
cision of  the  court,  dismissing  the  appeal  with  costs. 

No.  698.  Daniel  Hand,  plaintiff  in  error,  v.  Thomas  C,  Dunn,  Comptroller  General  of 
the  Slate  of  SoiUh  Carolina.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the 
court,  denying  the  motion  to  advance  this  cause. 

No.  788.  Erasmus  D.  Force,  plaintiff  in  error,  v.  William  N.  McVeigh.  Mr.  Chief  Jus- 
tice Waite  announced  the  decision  of  the  court,  denying  the  motion  to  dismiss  this  cause. 

Mr.  Chief  Justice  Waite  announced  to  the  bar  that  no  case  will  be  called  for  argu- 
ment after  April  28,  and  the  court  will  adjourn  for  the  term  on  Monday,  the  8th  of  May. 

Monday,  April  17,  1876. 

No.  170.  James  B.  Pace,  plaintiff  in  error,  v.  Rush  Burgess,  Collector,  (^c.  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Virginia.  Mr.  Justice 
Bradley  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit 
court,  with  costs.  In  this  case  the  action  was  to  recover  duties  paid  by  Pace  on  packages 
of  tobacco  for  export,  on  the  ground  that  the  tax  was  unconstitutional  and  void,  the  fed- 
eral Constitution  having  declared  that  no  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  state.  The  court,  however,  find  that  the  stamp  was  intended  for  no  other  pur- 
pose than  to  separate  and  identify  the  packages  which  the  manufacturer  intetided  to  ex- 
port, and  thereoy  instead  of  taxing  it,  to  relieve  it  from  taxation  to  which  all  other  to- 
oacco  was  subjected.  It  was  a  means  devised  to  prevent  fraud  and  secure  the  faithful 
carrying  out  of  the  declared  intent  to  export. 

No.  184.  John  Montgomery,  Jr.,  assignee,  f^c,  plaintiff  in  error,  v.  The  Bucyrus  Machine 
Works.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Western  District  of 
MissourL  Mr.  Justice  Davis  delivered  the  opinion  of  the  court,  affirming  the  judgment 
of  the  said  circuit  court  in  this  cause,  with  costs. 

No.  701.  Henry  B.  Miller,  Collector,  8fc.,  appellant,  v.  Morris  K.  Jessup  et  al. ;  No.  702. 
Isaac  Taylor,  Collector,  ffc,  et  al.,  appellants,  v.  James  F,  Secor  if  William  Tracy;  No. 
703.  Herman  Lieb  {f  H.  B.  Miller,  Collector,  {fc,  et  al.,  appellants,  v.  Henry  P.  Kidder 
jr  Daniel  O.  Stone.  Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  Mr.  Justice  Miller  delivered  the  opinion  of  the  court,  re- 
versing the  decrees  of  the  said  circuit  court,  with  costs,  and  remanding  the  causes,  with 
directions  to  dissolve  the  injunctions  and  dismiss  the  bills.  The  opinion  in  these  causes 
is  published  in  the  present  issue  of  the  L.  T.  Reports. 

No.  186.  Robert  A.  Phillips,  plaintiff  in  error,  v.  Charles  W.  Payne.  In  error  to  the 
Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  In  this  case 
the  question  was  upon  the  validity  of  the  retrocession  of  Alessandria  to  the  State  of  Vir- 
ginia. The  court  neld  the  retrocession  to  have  been  a  political  act  of  the  United  States 
and  the  State  of  Yirginia,  concurred  in  by  both  governments  since  it  was  effected, 
Yirsinia  all  the  while  retaining  unchallenged  possession ;  that  a  de  facto  government,  in 
undisputed  possession,  has  the  same  rights  as  a  government  de  jure,  and  its  authority  can- 
not be  questioned  in  such  a  way.  The  plaintiff*  is  estopped  to  raise  the  question,  and  the 
court  is  concluded  by  the  action  of  the  political  department. 

No.  196.  Sarah  6.  Savage,  executrix,  Sfc,  appellant,  v.  llie  United  States.  Appeal 
from  the  Court  of  Claims.  Mr.  Justice  Clifford  delivered  the  opinion  of  the  court, 
affirming  the  judgment  of  the  said  court  of  claims  in  this  cause.  In  this  case  the  claim 
was  for  the  difference  between  gold  and  bonds  of  the  United  States  upon  the  surrender 
of  certain  bonds  of  the  loan  of  1861,  taken  by  the  plaintiff's  husband..  Savage  insisted 
that  he  was  entitled  to  gold  ;  that  Jay  Cooke  &  Co. ,  who  negotiated  the  loan,  advertised 
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that  the  bonds  would  be  paid  in  gold.  He,  howeTer,  sarreiidered  his  bonds  and  accepted 
treasury  notes,  entering  a  protest.  The  court  held  (hat  the  Tolnntary  acceptance  of  tlie 
treasury  notes  and  the  surrender  of  the  bonds  released  the  government,  and  that  the 
protest  is  insufficient  to  qualify  the  effect  of  (he  waiTer  evidenced  by  the  acceptance. 
Such  a  protest,  being  unauthorized  by  law,  is  a  mere  ex  parte  act,  withont  legal  efficacy. 
In  this  view  of^  the  case  the  question  whether  the  bonds  ought  to  be  paid  in  pM  did  not 
arise,  as  the  case  made  did  not  require  its  decision. 

No.  151.  G.  De  fio98et  Lamar ^  executor ^  Sfc,<,  plaint^  in  error,  t.  Aibert  O,  Bnnume  el  oL, 
special  agents,  Sfc.  In  error  to  the  Circuit  Court  ot  the  United  States  for  the  District 
of  Massachusetts.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  coort  affiiming 
the  judgment  of  the  said  circuit  court,  with  costs.  Dissenting,  Mr.  Justice  Field.  The 
decision  in  this  cause  is  to  the  effect  that  property  seized  during  the  rebellion  by  officen 
of  the  United  States  was  ^  enemy  propertvi''  without  regard  to  the  staitss  of  the  owner; 
and  that  United  States  officers  making  tne  seizures,  if  they  acted  within  the  scope  of 
the  authority  conferred  by  act  of  Congress,  cannot  be  personally  held. 

No.  210.  K  H,  Wilson  jr  S,  V.  Niles,  executors,  jrc,  et  al,,  appellanU,  v.  The  Cairo 
jr  Fulton  Railroad  Co.  Appeal  from  the  Circuit  Court  of  the  tjnited  States  for  the 
Eastern  District  of  Arkansas.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the 
court,  affirming  the  decree  of  the  said  circuit  court  in  this  cause,  with  costs  and  io- 
terett. 


DIQEST  OF   OASES 

FUBU8KED  IN  EXTEK80  IN  lATB   ISSUES  OF  AMEBIGAN   UBGAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Weed,  Parsoks  &  Co. 

Am.  JLaw  Rec.  —  American  Law  Record,  Cincinnati,  C,  H.  M.  Moos. 

Am.  Law  Beg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfisld  &  Ca 

Cent.  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soulk,  Thomas  &  Wbntwoeth. 

CMcaso  L.  N.  —  Chicago  Legal  News,  Chicago,  BL,  Chicago  Legal  News  Co. 

Daily  Keg.  —  Daily  Register,  New  York,  808  Broadway. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Interned  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Gas.  — Legal  Gazette,  Philadelphia,  Pa.,  Kino  &  Baird. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  McDiyitt,  Campbell  k  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Booardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  GmcK. 

West.  Jur.  —  WeUem  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ADMINISTRATOR. 

Payment  to  administrator  where  supposed  intestate  is  xiyinq.  —  la 
October,  1857,  the  intestate,  James  DiTine,  deposited  with  the  defendant,  a  savings  bank 
in  the  city  of  New  York,  the  sum  of  $485,  and  soon  thereafter  went  to  Cuba,  with  his 
wife,  the  present  plaintiff,  to  reside,  leaving  his  wife's  mother,  Isabella  McNeil,  residing 
in  the  city  of  New  York.  Neither  James  Divine  nor  his  wife  having  returned  to  New 
York,  in  April,  1869,  Mrs.  McNeil  applied  to  the  surrogate  of  New  xork  for  letters  of 
administration  upon  his  estate,  upon  sufficient  formal  proof  that  he  had  died  intestate, 
leaving  assets  in  the  county  of  New  York,  and  that  his  wife  was  also  dead,  and  that  she 
was  a  creditor;  and  in  May,  1869,  the  surrogate  granted  letters  of  administration  to 
Mrs.  McNeil  upon  his  estate.     The  proceedings  resulting  in  the  letters  of  administration 
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complied  with  the  statutes  upon  the  subject,  and  were  all  regular  in  form.  After  letters 
were  issued  to  her,  she  went  to  the  savings  bank,  produced  her  letters,  and  demanded  and 
received  the  deposit  which  had  been  made  about  twelve  years  before,  with  the  accumulation 
of  interest.  In  May,  1872,  the  plaintiff  returned  from  Cuba  to  New  York,  and  then  for 
the  first  time  learned  what  her  mother  had  done  ;  whereupon  she  applied  to  the  surro- 
gate for  letters  of  administration  upon  her  husband's  estate,  upon  allegations  and  proof 
Uiat  he  lived  in  Cuba  until  March,  1871,  when  he  died  intestate,  and  the  surrogate  re- 
Toked  the  letters  which  had  been  issued  to  Mrs.  McNeil,  and  granted  letters  to  the 
plaintiff,  who  had  again  married.  The  plaintiff  then  demanded  me  deposit  of  the  de- 
^ndant,  with  the  accumulation  of  interest,  and  payment  being  refused,  she  brought,  this 
action.  Held,  that  the  defence  of  the  first  payment  was  valid.  Roderigas  v.  Eoit  River 
Savings  2nstUuti&n,^  Ct.  Ap.  N.  T.,  Am.  Law  Reg.,  April,  1876. 

ADMIRALTY.     See  I^eglioencb,  2,  8,  4,  5. 

ATTACHMENT.    See  Bankruptcy,  5. 

BANKRUPTCY. 

1.  C0MPO6ITIOM.  —  Payment  in  inhorsbd  notes  under  a  resolution  of  composi- 
tion is  valid  and  may  be  confirmed.  In  re  Hxtrgt,  C.  C.  U.  S.  E.  D.  Mich.,  IS  N.  B.  R. 
No*.  10  and  II. 

2.  Ibid.  —  A  composition  will  not  be  effective  to  discharge  a  debtor  unless 
the  amount  agreed  upon  is  actually  paid,    lb, 

3.  Indictment  under  rec.  6132.  —  Proofs. — Intent. —  Under  an  indictment 
based  upon  the  ninth  clause  of  the  44th  section  of  the  Bankrupt  Law  (Rev.  Stat.,  sec. 
5132),  charging  the  defendant  with  obtaining  goods  under  the  false  pretence  of  carrying 
on  business,  and  dealing  in  the  ordinary  course  of  trade,  it  must  be  shown  that  the  de- 
fendant represented  to  the  person  from  whom  the  goods  were  obtained  that  he  was  so 
carrying  on  business,  that  the  person  was  induced  to  part  with  his  goods  by  reason  of 
such  representation,  and  that  he  was  not  so  carrying  on  business.  But  this  representa- 
tion may  be  by  acts  and  conduct  as  well  as  by  wonis.  Under  the  tenth  clause  of  this 
section,  it  must  be  shown  that  the  intent  to  defraud  existed  in  the  mind  of  the  bankrupt 
against  his  creditors  generally,  and  not  against  this  particular  creditor  from  whom  the 
goods  were  obtained.     U,  S.  v.  Penn^  C.  C.  U.  S.  So.  D.  Ohio,  lb. 

4.  Consent  of  creditors  to  discharge.  —  Inability  to  secure  the  consent 
of  a  majority  in  number  and  value  of  the  creditors  to  a  discharge,  is  no  sufficient  excuse 
for  delay  in  applying  therefor,  when  the  time  limited  for  makins  such  application  had 
elapsed  before  the  adoption  of  the  amendment  reducing  the  number  required  to  consent 
to  a  discharge.    In  re  Lowenslein,  C.  C.  U.  S.  £.  D.  Mo.,  lb. 

5.  Attachment  issued  within  four  months  after  commencement.  —  After 
a  resolution  of  composition  has  been  duly  adopted  and  confirmed,  the  debtor  may  have 
an  attachment  ouasned  that  has  issued  against  him  within  four  months  before  the  com- 
mencement of  tne  proceedings  in  bankruptcy.    Miller  v.  Mackenzie,  Ct.  App.  Md.,  lb. 

6.  Where  there  are  assets  of  a  firm  and  of  individual  members  thereof, 
each  estate  must  pay  its  proportion  of  the  entire  expenses  of  administering,  the  estate. 
Where  there  are  partnersnip  assets,  the  firm  creditors  cannot  share  in  the  individual  es- 
Ute.     In  re  Smith,  D.  C.  U.  S.  No.  D.  N.  Y.,  lb. 

7.  Burden  of  proof  in  involuntary  cases.  —  In  a  case  of  involuntary  bank- 
ruptcy, the  burden  of  proof  is  on  the  petitioning  creditor.  In  re  Or,  Pub,  Co,,  D.  C. 
U.  S.  Or.,  lb. 

8.  A  DEBTOR  IS  INSOLVENT  if  his  property,  put  up  on  reasonable  notice  for  sale, 
where  it  exists  under  the  circumstances  of  the  case,  will  not  bring  cash  enough  to  pay 
his  debts.    lb, 

9.  Proof  by  petitioning  creditor.  —  A  petitioning  creditor  is  not  required  to 
make  full  and  complete  proof  of  the  debtor's  insolvency,  but  may  offer  proof  tending  to 
show  his  insolvency,  and  the  debtor  must  then  explain  the  evidence,  it  possible,  for  he 
is  best  acquainted  with  the  condition  of  his  own  anairs.    lb, 

10.  Evidence.  —  A  defence  which  has  been  stricken  out  of  the  case  may  be 
given  in  evidence  as  an  admission.     lb, 

^  The  late  Judge  Redfield,  in  a  very  able  case  as  obviously  against  the  weight  of  author- 
note,  combats  the  doctrine  and  decision  of  this    ity.  —  Editor. 
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11.  Ibid.  —  Paper  filed  bt  corporatiok. —  A  paper  sworn  to  and  filed  bjan 
officer  of  a  corporation  is  competent  evidence  against  it,  but  is  not  conclusive,     lb. 

12.  Ibid.  —  Intent  to  prefer.  — No  particular  or  specific  evidence  o£  an  intent  to 
prefer  is  necessary  when  a  payment  is  made  by  an  insolvent  debtor,  for  the  act  itself  is 
sufficient  evidence  of  the  intent.     lb, 

18.  The  law  will  not  presume  an  intent  to  prefer  when  the  debtor  is  not 
aware  of  his  insolvency,  but  it  is  incumbent  on  him  to  show  it.     76. 

14.  The  knowledge  or  motive  of  the  preferred  creditor  is  immaterial  in  an 
involuntary  proceeding.    lb, 

15.  Payment  bt  debtor.  —  A  debtor  who  is  solvent  may  pay  any  or  all  of  bis 
debts,  although  proceedings  in  bankruptcy  are  pending  against  him.     lb, 

16.    A    VOLUNTARY    CONTRIBUTION    RECEIVED    BY  A    DEBTOR  doeS   nOt  COUBtitate  a 

debt  due  by  him.    lb, 

17.  Agreement  to  make  contribution  to  debtor.  A  voluntary  agreement  be- 
tween certain  persons,  to  which  the  debtor  is  in  no  wise  a  party,  to  make  a  contribution 
to  him,  does  not  create  an  indebtedness  to  him.    lb, 

18.   A  CORPORATION    BY  APPEARING    AND    ANSWERING  A    PETITION,  thereby  admits 

that  it  may  be  proceeded  against  in  bankruptcy,  and  cannot  afterwards  object  that  the 
petition  does  not  allege  that  it  is  a  moneye((  business,  or  commercial  corporation.    lb. 

19.  Depositions.  —  Practice.  —  A  petition  will  not  be  dismissed,  because  the  dep- 
ositions in  support  thereof  are  defective ;  but  the  petitioning  creditor,  on  m<$Uon,  will  be 
allowed  to  file  supplemental  depositions.  When  the  depositions  are  defective,  the  order 
to  show  cause  will  be  set  aside,  but  a  new  order  may  be  issued  on  supplemental  deposi- 
tions.    Cunningham  v.  Cody,  D.  C.  U.  S.  N.  D.  Ohio,  lb. 

BILLS  AND  NOTES. 

1.  Note  signed  by  party  as  surety.  —  Parol  evidence  that  one  of  two  makers 
of  a  promissorv  note  signed  as  surety,  is  competent  for  the  purpose  of  enabling  him  to 
interpose  the  defence  that  he  was  discharged  by  an  extension  of  time  given  to  uie  prin- 
cipal debtor,  with  knowledge  of  the  suretyship.  Hubbard  v.  Gumetfy  Ct.  App.  N.  Y., 
Albany  L.  J.,  April  15,  1876. 

2.  Certification  op  raised  check.  —  Effect  op  certification.  —  A  check 
drawn  on  plaintiff  bank  for  $27  was  fraudulently  raised  to  $2,700.  The  check  so  altered 
was  certified  "  as  good  "  by  the  plaintiff  bank,  and  defendant  bank,  which  was  not  a 
party  to  the  check,  afterward  paid  it.  Plaintiff  bank  then  paid  the  amount  to  defeodant 
Dank.  On  discovering  the  alteration,  plaintiff  bank  brought  action  against  defendant  to 
recover  back  the  money  paid.  Held^  that  there  could  be  no  recoveir.  Espy  v.  Bank  of 
Cincinnati^  18  Wall.  604  ;  and  Marine  National  Bank  v.  National  City  BafiJb,  59  N.  I. 
67,  distinguished. 

The  certification  of  a  check  extends  to  the  amount  thereof  as  well  as  to  the  si^ature 
and  the  funds  of  the  drawer  in  bank.  La.  National  Bank  v.  Citizens*  National  Bat3:^  S.  C. 
La.,  lb. 

BOND. 

Stolen  ^onds  payable  to  bearer  having  place  op  payment  lept  blank.— 
Bonds  were  issued  by  a  railroad  company,  by  each  of  which  it  promised  to  pay  to  bearer 
225  pounds  sterling,  in  London,  or  one  thousand  dollars  either  in  New  York  or  New 
Orleans,  with  interest  at  eight  per  cent  The  interest  coupons  attached  to  the  bonds 
called  for  nine  pounds  sterling  each,  if  payable  in  London,  or  forty  dollars  each  if  pay- 
able in  New  York  or  New  Orleans.  The  face  of  the  bond  recited  that  the  president  of 
die  company  was  authorized  to  fix  by  his  indorsement  the  place  of  payment  of  both  prin- 
cipal and  interest.  On  the  back  of  Uie  bonds  was  a  printed  indorsement,  signed  with  the 
eenuine  signature  of  the  president,  but  the  place  of  payment  of  the  bonds  was  left  blank. 
While  in  uiis  condition  the  bonds  were  stolen,  and  were  transferred  to  bond  fidt  holders 
for  value.  Held  (sl\  that  such  holders  were  not  authorized  to  fill  the  blank  left  in  the 
indorsement ;  (b),  tiiat  the  bonds  were  not  commercial  paper,  and  were  not  bindiu^  on 
the  company  in  the  hands  of  bond  Jlde  holders  for  value.  Jackson  v.  V.  S.  Sf  T.  R'  R- 
Co,,  C.  C.  U.  S.  La.,  Chicago  L.  N.,  April  22, 1876. 

CERTIFICATION.    See  Bills  and  Notes,  2. 
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CHAMPERTY. 

The  rule  ik  Missouri.  —  In  Missouri  a  contract  made  between  attorney  and  client, 
that  the  attorney  shall  prosecute  a  suit  for  the  recovery  of  real  or  personal  property,  the 
attorney  to  receive  a  portion  of  the  property  recovered,  as  full  compensation  for  his  ser- 
vices, is  valid  and  may  be  enforced.  Vuke  v.  Harper^  S.  C.  Mo.,  Chicago  L.  N.,  April 
22,  1876  ;  Cent.  L.  J.,  May  5, 1876. 

CHECK.    See  Bills  and  Notes,  2. 
COMMON  CARRIER. 

NSOLIOBNGB. —  PUNCTUALITT   OF    RAILWAY   TRAINS.  —  MEASURE   OF   DAMAGES 

FOR  DETE2fTiON,  ETC. —  Plaintiff  having  purchased  a  through  ticket  from  L.  to  S., 
missed  connection  with  the  train  at  Y.,  by  the  train  from  L.  being  a  few  minutes  late ; 
he  then  employed  a  special  train  to  convey  him  to  S.,  and  brought  suit  against  the  com- 
pany for  the  extra  expense.  On  the  face  of  the  ticket  were  these  words :  *^  Issued,  sub- 
ject to  the  company's  regulations,  and  to  Uie  conditions  in  the  time-tables,"  &c.  Held^ 
that  the  contract  was  to  be  gathered  from  the  facts  of  plaintiff  taking  and  defendants 
granting  the  ticket,  from  the  ticket,  the  time-table,  and  the  conditions ;  that  the  affirma- 
tive or  explanatory  conditions  were  park  of  the  contract  as  well  as  the  negative  or  re- 
strictive. Hence,  the  railway  company  contracted  that  they  would  use  every  reasonable 
effort  to  secure  punctuality,  uiough  they  did  not  guarantee  that  the  train  would  start  and 
arrive  precisely  at  the  times  stated.  Although  the  company  would  not  be  liable  for  any 
mere  delay  or  detention,  yet,  if  such  unpunctuality  were  so  great  or  so  unusual  as  to  raise 
a  presumption  of  negligence,  it  would  be  evidence  of  a  breacn  of  the  contract  to  use  every 
reasonable  effort  to  secure  punctuality ;  and,  if  unexplained,  would  entitle  the  plaintiff  to 
a  verdict  against  the  railway  company. 

In  an  action  for  breach  of  contract  to  supply  something  to  the  plaintiff,  the  damages 
will  be  the  difference  between  the  value  of  that  something  that  ought  to  have  been  sup- 
plied and  the  best  attainable  equivalent.  Hence,  a  passenger  who  has  taken  a  through 
ticket,  but  misses  the  train  onwards  through  the  neglect  of  the  company,  may,  in 
certain  circumstances,  reasonably  take  a  special  train  and  charge  the  company  with 
its  cost.  Blanche  ▼.  London^  ffc,  R,  W,  Co,^  High  Ct  of  Justice,  £ng..  Mo.  West.  Jur., 
May,  1876. 

CONSTITUTIONAL  LAW. 

Trial  bt  jury.  —  Challenge  for  cause.  —  The  territorial  statute  of  Nevada, 
regulating  proceedings  in  criminal  cases,  provided  grounds  of  challenge  of  jurors :  1. 
^  For  the  existence  of  a  state  of  mind  on  tne  part  of  the  juror  in  reference  to  the  case, 
which  in  the  exercise  of  a  sound  discretion  on  the  part  of  the  trier,  leads  to  the  inference 
that  he  will  not  act  with  entire  impartiality,  and  which  is  known  in  this  act  as  actual 
bias.^*  2.  '*  Havin?  formed  or  expressed  an  unqualified  opinion  or  belief  that  the  prisoner 
is  guilty  or  not  guuty  of  the  offence  charged."  By  statute  of  the  state,  in  amendment  of 
the  forezoing,  these  provisions  were  omitted,  and  in  lieu  thereof  it  was  provided,  that  in 
the  trialof  a  person  accused  of  felony  **  from  a  list  of  thirty-six  jurors,  otherwise  possess- 
ing the  statutory  qualifications,  the  state  and  the  defendant  shall  challenge  peremptorily 
one  juror  alternately,  till  each  have  taken  twelve  peremptory  challenges,  and  the  remain- 
ing twelve  jurors  shall  be  sworn  to  try  the  case.  If  the  defendant  refuse  to  take  his 
peremptory  challenges,  the  court  shall  take  them  for  him."  Heldy  that  the  amendatory 
act  was  in  contravention  of  the  Constitution  of  the  state,  which  provides  that  **  the  right 
of  trial  by  jury  shall  be  secured  to  all' and  remain  inviolate  forever."  State  v.  McLear, 
S.  C.  Nev.,  Cent.  L.  J.,  April  14,  1876. 

CONTRACT. 

Subscription.  —  Condition  precedent.  —  Where  a  subscription  is  maiie'  to  the 
capital  stock  of  an  insurance  company,  upon  the  condition  that  the  same  is  not  payable 
until  a  certain  specified  amount  has  been  subscribed,  such  condition  is  a  condition  prece^ 
dent,  performance  of  which  is  essential  before  the  company  can  enforce  the  payment  of  a 
note  given  for  such  subscription ;  nor  will  it  avail  the  company  that  die  condition  is  com- 
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plied  with  after  suit  is  brought,  but  before  the  trial ;  the  right  to  recover  must  exist  at 
the  time  the  action  is  commenced.  McCann  ▼.  Am.  Cent,  Ins,  Co.,  S.  C.  Neb.,  West 
Jur.,  April,  1876. 

CORPORATION.     See  Bankruptcy,  11,  18. 

CRIMINAL  LAW. 

Evidence.  —  Where  the  state  brought  a  pan  of  mud  into  court  and  it  wu 
placed  in  front  of  Uie  jury,  and  It  was  proved  by  a  witness  that  the  mud  was  about  as 
soft  as  the  mud  in  the  branch  where  he  saw  the  track,  and  the  prisoner  was  then  called 
upon  by  the  attorney  Mneral  to  put  his  loot  in  the  mod.  Held,  that  the  brindng  in  of 
the  pan  of  mud  and  the  request  of  the  attorney  general  were  improper,  and  mould  not 
have  been  permitted  by  the  court  Stokes  t.  TJi  State,  S.  C.  Tenn.,  Chicago  L.  N.,  April 
29,  1876. 

See  Bankruptct,  3. 

DAMAGES. 

Trover.  —  Measure  or  damages  in.  —  There  is  no  fixed,  definite  measure  of 
damages  applicable  in  all  cases  of  conversion  of  property;  and  while  the  general  rule  un- 
doubtedly IS,  in  ordinary  cases,  that  the  full  value  of  the  property  at  the  time  and  place 
of  its  conversion,  together  wi^  interest  thereon,  is  the  correct  measure  of  damages  in 
actions  of  trover,  yet  this  rule  yields  when  the  facts  require  it,  to  die  principle  on  which 
the  rule  itself  rests,  namely:  that  the  recovery  in  trover  ought  to  be  commensurate,  and 
only  commensurate,  .with  the  injury,  whether  that  injury  be  greater  or  iess  in  extent  than 
the  full  value  of  the  property  and  interest.  An  action  in  trover  was  brought  wherein  it 
appeared  that  defenaant  had  by  mistake  cut  plaintiff's  timber,  worth  Sl.50  per  thousand 
feet  in  Michigan,  and  shipped  it  to  Toledo,  where  it  was  sold  at  $12  per  thousand  feet 
Held,  that  plaintiff  could  only  recover  the  value  of  the  timber  when  cut,  or  the  value  at 
Toledo,  less  the  necessary  expense  and  labor  in  getting  it  to  that  market.  Winche^er  v. 
Craig,  S.  C.  Mich.,  Mo.  West.  Jur.,  May,  1876. 

See  Common  Carrier. 

E^aDENCE. 

1.  Where  witness  has  died.  —  The  examination  of  a  witness  before  an  examining 
court,  where  the  witness  has  since  died,  is  competent  evidence  in  a  trial  upon  indictment 
of  the  party  for  the  same  offence.  U,  S,  v.  Penn,  C.  C.  U.  S.  So.  D.  Ohio,  IS  N.  B.  R. 
Nos.  11  and  12. 

2.  The  statements  of  a  party  charged  with  absconding,  made  on  his  way 
from  the  place  of  his  residence,  as  to  his  intention  of  returning,  is  competent  evidence 
to  disprove  the  charge.     lb. 

See  Bankruptcy,  10,  11,  12 ;  Criminal  Law. 
EXECUTOR.    See  Administrator. 

GAME  LAWS. 

Serving  game  at  restaurant  during  prohibited  season.  —  Game  brought 
from  another  state.  —  Regulation  of  commerce.  —  Under  an  act  for  the  pres- 
ervation of  game,  which  makes  it  unlawful  for  any  person  to  purchase  or  have  in  pos- 
session certain  kinds  of  game  at  certain  seasons  of  the  year,  proof  that  the  defendant,  a 
restaurant  keeper,  caused  game  to  be  served  to  his  customers,  on  a  certain  day  within  the 
prohibited  period,  will  support  a  conviction,  notwithstandincr  the  fact  that  there  was 
proof  tending  to  show  that  the  prairie  chickens  in  question  had  been  shipped  from  the 
State  of  Kansas. 

A  state  law  which  prohibits  the  selling  or  keepinc^  in  one's  possession  of  certain  game 
within  a  certain  period  of  the  year,  is  valid,  even  when  applied  to  game  imported  from 
another  state,  and  in  this  application  it  is  not  such  a  regulation  of  commerce  as  belongs  ex- 
clusively to  Congress.    State  v.  Randolph,  Ct  App.  St  Louis,  Cent.  L.  J.,  March  24, 1876. 
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GOOD-WILL. 

Sau  of  oooi>-will.  —  Specific  pebformancb.  —  By  an  agreemeDt  in  writing, 
C.  sold  to  M.  his  one  fourth  interest  in  the  firm  of  J.  C.  &e  Co.  Afterwards,  M.  sought  to 
recover  at  law  on  the  contract  the  interest  so  purchased.  Whereupon,  C.  filed  a  bill  in 
equity,  asking  that  M.  be  restrained  from  prosecuting  his  action,  and  that  the  contract  be 
so  reformed  as  to  show  that  M.  purchased  a  one  fourth  interest  only  in  the  good-wUl  of  J. 
C.  &  Co.  Hddi  1.  That  a  one  fourth  interest  in  the  good-will  of  a  commission  business 
is  not  the  subject  of  sale.  2.  The  good- will  of  a  business  b  indivisible,  and  when  one  of 
four  partners  retires  from  a  firm,  the  good-will  in  its  entirety  remains  with  the  old  part- 
ners. 8.  A  court  of  equity  will  not  execute  a  contract  for  the  sale  of  a  good-will,  nor 
will  it  enjoin  proceedings  at  law  under  such  an  agreement.  CasHdy  ▼.  MtSal/f  Ct.  App. 
St.  Louis,  Cent  L.  J.,  April  28, 1876. 

INSURANCE. 

1.  Irrelevant  answer  where  answers  are  warranties.  —  In  answer  to  ques- 
tion whether  the  father  had  been  afflicted  with  consumption,  disease  of  the  lungs,  or  in- 
sanity, plaintiff  replied,  '*  No.  Father  died  from  exposure  in  water,  age  58.''  The 
answers  were  made  warranties,  and  the  father  died  before  SO.  Held,  that  the  age  was 
not  inquired  in  the  question ;  that  this  part  of  the  answer  was  superfluous ;  that  the  war- 
ranty applies  to  such  answers  as  are  responsive  and  relevant;  that  the  answer  with  regard 
to  age  was  therefore  a  mere  representation,  and  to  constitute  a  defence  must  have  been 
material  as-  well  as  false.  Buel  ▼.  MtU.  Life  In$.  C!o.,  C.  C.  U.  S.  N.  D.  Ohio,  Ins.  L.  J., 
April,  1876. 

2.  Waiver  of  forfeiture.  —  Non-payment  of  premium. -^  Estoppel. —  The 
policy  was  dated  May  12,  1870,  by  which  defendant  insured  plaintiff's  testator  against 
loss  by  fire  on  certain  personal  property  for  five  years.  The  insured  property  was  de- 
stroyed February  1,  1872.  The  casn  premium,  payable  when  the  policy  was  issued,  was 
not  paid  at  that  time,  but  plaintiffs  testator  gave  his  note  therefor  due  January  1,  1871. 
He  also  gave  the  usual  premium  note,  payable  on  call  of  the  directors  of  the  companv. 
The  note  for  the  cash  premium  not  being  paid  at  maturity  was  sued,  and  judgment  ob- 
tained thereon,  a  portion  of  which  was  paid  before  the  loss.  After  the  loss,  and  after  (he 
defendant  had  notice  thereof,  the  balance  of  the  judgment  was  paid  to  and  accepted  by 
the  defendant  without  objection  or  reservation.  January  19, 1871,  the  defendant's  board 
of  directors  made  an  assessment  on  all  the  premium  notes  of  the  company  including  the 

Eremium  note  given  by  plaintifif  s  testator,  and  pavment  of  such  assessment  on  the  note 
ist  mentioned  was  duly  demanded,  but  it  remsuned  unpaid  until  after  the  loss.  After  that 
time  the  assessment  was  paid  to  and  accepted  by  the  defendant.  December  11,  1871,  the 
executive  committee  of  the  board  of  directors  adopted  the  following  resolution :  ^*  Resolved, 
that  all  policies  upon  which  the  assessment  levied  on  the  19th  day  of  January,  1871,  are 
not  paid  before  the  31st  of  December,  1871,  be  annulled  on  that  day ;  and  that  such  unpaid 
assessments. be  collected  by  law  at  once."  Due  notice  of  such  resolution  was  immediately 
given  to  plaintiff's  testator.  Heldf  that  receiving  the  unpaid  balance  of  the  cash  pre- 
mium after  notice  of  the  loss  was  a  waiver  of  the  default  m  paying  the  same,  estopping 
the  defendant  from  asserting  that  its  liability  on  the  policy  was  suspended  when  the  loss 
occurred,  and  that  the  defendant  was  liable  accordingly.  Joliffe  t.  Madison  MuL  In»>  Co,^ 
S.  C.  Wise.,  Ins.  L.  J.,  April,  1876. 


INTERNAL  REVENUE. 

The  sale  of  liquor  to  its  members  bt  a  club  or  association  of  persons  not 
incorporated,  combining  together  to  promote  social  and  literarv  objects,  subjects  it  to  tax 
as  a  retail  dealer,  and  renders  the  club  or  any  member  thereof  criminally  responsible  for 
the  failure  to  pay  such  tax.  Any  course  of  selling,  thoush  to  a  restricted  class  of  per- 
sons and  without  a  view  to  profit,  is  within  the  meaning  of  the  statute.  U,  S.  v.  Wutig, 
D.  C.  U.  S.  Mass.,  Cent.  L.  J.,  April  28,  1876. 

MUNICIPAL  CORPORATION.    See  Nboliobngb. 

NEGLIGENCE. 

1.  LlABILITT  OF  MUNICIFAL  CORPORATION.  —  FAILURE  TO  PROYIDB  BARRIERS. — 
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Runaway  horse.  —  The  authorities  of  a  municipal  corporation  permitted  a  road  lo- 
cated near  the  edge  of  a  precipice  to  remain  unprovided  with  barriers.  Plaintiff's  honef 
while  being  driven  in  the  yicinity  became  frightened,  and  breaking  away  ran  over  the 
precipice  and  was  killed.  Held^  that  the  neglect  to  erect  proper  barriers,  not  the  run- 
ning away  of  the  horse,  was  the  proximate  cause,  and  that  the  city  was  liable.  Htg  t. 
City  of  Philadelphia,  Leg.  6az.,  April  14,  1876. 

2.  The  owners  of  a  vessel  in  flames  towed  bt  a  tuo,  and  no  longer  in  com- 
mand of  her  own  captain  and  crew,  are  not  liable  for  injury  done  by  her  to  another  ves- 
sel, by  the  negligence  of  the  captain  of  the  tug ;  the  said  owners  not  having  employed  the 
tug,  she  being  a  tuz  whose  regular  business  was  the  assistance  of  vessels  in  distress,  and 
she  having  gone,  of  her  own  motion,  to  the  extinguishment  of  the  fire  in  this  case.  The 
Clarita  and  the  Claras  S.  C.  U.  S.,  Leg.  6az.,  April  28,  1876. 

8.  A  VESSEL  ANCHORED  IN  THE  HuDBON,  Opposite  to  the  Hoboken  wharves,  if  an- 
chored three  hundred  and  fifty  yards  from  their  river  front,  is  anchored  so  far  from  shore 
that  in  case  of  a  collision  with  a  vessel  towed  in  flames  out  of  the  Hoboken  docks  no  alle- 
gation can  be  made  that  she  is  anchored  too  near  the  shore.    76. 

4.  A   VESSEL  AT  ANCHOR   HAVING  AN  ANCHOR  LIGHT   AND  ONE    MAN    ON  DECK, 

though  not  strictly  an  anchor  watch,  is  guilty  of  not  being  better  lighted  or  watched.   76. 

5.  A  VESSEL   WHOSE    BUSINESS    IT    IS    TO    GIVE    RELIEF    TO   VESSELS   ON    FIBS  Is 

bound  to  have  chain  hawsers  or  chain  attachments  on  board,  and  if  having  only  manilla 
hawsers  she  is  compelled  to  tow  a  vessel  out  of  its  dock  with  such  a  hawser,  which  is 
burnt,  so  that  the  vessel  on  fire  gets  loose  from  the  tug,  and,  drifting,  seta  fire  to  another 
vessel,  the  tug  is  liable  for  the  damages  caused.    Ib» 

See  Common  Carrier. 

PARTNERSHIP. 

Distribution  of  assets.  —  Where  a  partnership  and  the  several  mex- 
BERS  OF  THE  FIRM  ARE  INSOLVENT,  and  there  are  no  partnership  funds  for  distribu- 
tion among  its  creditors,  the  creditors  of  the  firm  are  entitled  to  snare  equally  with  the 
creditors  of  each  partner,  in  the  distribution  of  his  individual  assets,  —  the  amount  so  dis- 
tributed to  the  creditors  of  the  firm,  however,  not  to  exceed  the  amount  of  their  claims. 
Brock  V.  Bateman,  S.  C.  Ohio,  Am.  Law  Reg.,  April,  1876. 

See  Bankruptcy,  6. 

PARTY-WALL. 

Land  covered  by  party-wall.  —  Easement,  etc. — Land  which  is  covered  by 
a  partv-wall  remains  the  several  property  of  the  owner  of  each  half,  but  the  title  of  escL 
is  qualified  by  the  easement  of  the  other  of  support  of  his  building  by  means  of  the  por- 
tion of  the  wall  belonging  to  his  neighbor.  The  easement  of  support  is  the  only  proper 
one  attached  to  a  party-wait,  and  does  not  include  a  right  to  the  unobstructed  use  of  s 
flue  by  one  of  the  parties  which  is  on  the  land  of  the  other.  The  common  law  rule  is 
that  where  the  owner  of  two  heritages,  or  of  one  consisting  of  several  parts,  arranged 
and  adapted  them  so  that  one  derives  a  benefit  from  the  other  of  an  obvious  and  contina- 
ous  character,  and  then  conveyed  one  of  them  without  mentioning  such  incidental  sd- 
vantage  or  burden  of  the  one  in  respect  to  the  other,  there  is  an  implied  agreement  that 
such  advantage  and  burden  shall  continue  as  before  the  separation  of  the  estate.  In 
order  to  affect  a  purchaser  of  property  with  notice  of  an  easement  in  favor  of  an  adjoin* 
ingowner,  the  same  must  be  continuous  and  apparent. 

The  owner  of  a  fifty-foot  lot  divided  the  same  into  two  equal  parts  by  an  east  and  west 
line,  and  built  a  dweUing-house  on  the  north  part,  and  placed  the  south  wall  thereof  so 
that  half  of  it  stood  on  each  lot,  and  also  made  an  eight-inch  projection  on  the  south 
side  of  the  wall  resting  on  the  south  lot,  containing  a  flue  which  was  specially  adapted 
and  used  for  carrying  off  smoke  from  a  furnace  permanently  built  in  tjie  house,  xhe 
owner  conveyed  the  north  half  of  the  fifty-foot  lot  to  the  centre  of  the  south  wall,  widi 
the  house,  to  complainant,  and  subsequently  sold  the  south  half  of  the  fifty-foot  lot  to 
defendant.  Heldj  that  the  easement  being  obvious  and  apparent  to  any  observer,  the 
purchaser  of  the  south  lot  was  chargeable  with  notice,  and  would  be  enjoined  from  in- 
terfering with  the  flue.     Ingals  v.  Plamondon,  S.  C.  III.,  Am.  Law  Reg.,  April,  1876. 
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PAYMENT.    See  Administbatok. 

RAILROAD. 

Effect  of  purchase  of  railroad  bt  another  company.  —  The  North  Mis- 
souri Railroad  Company  existed  and  operated  its  road  under  a  special  charter  granted 
it  by  the  Legislature  of  Missouri.  It  mortgaged  its  road,  together  with  all  its  privileges, 
functions,  and  powers,  — having  power  so  to  do.  The  road,  together  with  its  franchises, 
&c.,  was  sold  to  foreclose  this  mortgage,  and  purchased  by  one  Jessup,  who  soon  there- 
after transferred  it  to  the  defendant  corporation,  a  corporation  organized  under  the  gen- 
eral railroad  law  of  Missouri  Held,  that  the  new  corporation  succeeded  to  all  the  rights 
and  liabilities  of  the  former  company,  and  that  its  risnts  and  liabilities  are  governed  by 
the  former  charter,  and  not  by  the  general  railroad  law.  Daniel  v.  St,  L.  U,  C  ^c.  K. 
R.  Co.^  S.  C.  Mo.,  Cent.  L.  J.,  April  28, 1876. 

See  Bond  ;  Couuoix  Gabbier. 

SPECIFIC  PERFORMANCE.    See  Good-will. 

SUBSCRIPTION.     See  Contract. 
TROVER.    See  Damages. 


BUPBEMB   OOUBT   OF   OHIO. 

(To  appear  in  96  Ohio  State.) 

contract    to    construct    house.  —  CHANGES    MADE    DURING    CONSTRUCTION.*^ 

MEASURE  OF  RECOVERY,  ETC. 

GOLDSMITH  tr.  HAND. 

Where  a  contractor,  under  a  written  agreement  between  them,  constructed  a  house  for  and  on  the  lands 
of  the  owner,  substantially  in  accordance  with  the  terms  of  the  contract,  as  verbally  changed  in 
some  respects  as  to  size,  form,  and  material  of  some  parts  of  the  work,  by  consent  of  parties  during 
the  progress  of  the  work,  and  leaving  little  only  to  be  done  to  complete  it;  and  the  owner,  during 
the  progress  of  the  work,  had  without  objection  made  pajrments  in  pursuance  of  his  agreement  as 
designated  portions  of  the  work  were  done,  and  had  taken  possession  and  was  usinff  the  house  for  the 
purposes  intended;  in  an  action  brought  to  recover  a  balance  due  on  the  contract:   atld,  first,  that  the 

Slaintiff  might  recover  without  proving  that  the  contractor  had  strictly  performed  the  contract. 
econd,  that  as  to  unfinished  won,  the  plaintiif  was  entitled  to  recover  the  balance  due  at  the  con- 
tract price,  less  such  sum  as  it  would  require  to  construct  or  complete  the  unfinished  parts.  Third, 
that  as  to  thooe  parts  which,  by  consent  of  both  iMirties,  during  the  progress  of  the  work,  had  been 
constructed  of  materiids  and  of  size  and  form  different  from  that  required  by  the  agreement,  the 
plaintiff  was  entitled  to  recover  the  balance  due  at  the  contract  price,  less  the  difference  in  the  value 
of  those  parts  as  constructed,  and  their  vidue  as  the  contract  required  them  to  be  constructed. 

Motion  for  leave  to  file  petition  in  error  to  reverse  the  judgment  of  the  superior  court 
of  Cincinnati. 

Henry  Huntemann,  a  contractor  and  builder,  entered  into  a  written  i^reement  vith 
Moses  Groldsmith,  a  lot>- owner,  by  which  the  former  agreed  to  furnish  all  Uie  materials 
and  build  for  the  latter  a  house  on  his  lot,  in  which  to  carry  on  the  business  of  whole- 
saling and  retailing  dry  goods,  according  to  plans  and  specifications  which  were  made 
part  of  the  contract  The  price  agreed  on  for  completing  the  house  according  to  con- 
tract was  818,000,  about  $10,800  of  which  was  to  be  paid  during  the  progress  of  the 
work,  and  the  residue  in  a  specified  manner  after  the  work  was  completed.  There  were 
also  stipulations  as  to  the  price  to  be  paid  for  certain  kinds  of  work,  in  excess  of  the 
quantity  named  in  the  contract,  if  the  same  was  found  necessary  and  should  be  per- 
formed. 
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Huntemann,  as  he  claims,  built  the  house  in  aocordaDce  with  the  tenns  of  the  contract 
Goldsmith  went  into  possession  of  the  building,  and  is  using  it  for  the  purposes  in- 
tended. 

Huntemann  claimed  to  hare  done  extra  work  in  pursuance  of  verbal  instructions  given 
by  Goldsmith  during  the  progress  of  the  work,  of  the  value  of  $780,  in  completing  the 
house.  Including  this  sum  for  extra  work,  he  claimed  that  there  was  a  balanoe  dae  of 
$2,782.79,  for  which  sum  he  perfected  his  mechanic's  lien  under  the  statute  ;  after  which 
he  assicrned  the  claim  and  the  lien  securing  it  to  Sylvester  Hand  in  trust  for  all  the  un- 
paid material-men.  Hand  sued  Gioldsmim  to  recover  the  amount  claimed  to  be  dne  to 
nis  assignor.  The  petition  contains  two  causes  of  action.'  The  first  founded  on  the 
written  contract,  as  verbally  changed  by  consent,  and  alleging  a  compliance  with  the 
same  in  every  respect  by  Huntemann.  The  second  is  founded  on  the  account  for  extra 
work. 

The  answer  admits  the  execution  of  the  contract,  and  agreement  to  pay ;  alleges  the 
payment  of  over  $11,000  on  the  contract,  and  denies  all  other  allegations  of  the  petition, 
and  also  sets  up  a  counter-claim  for  damages  on  aoconnt  of  delay  in  the  completion  of 
the  work,  and  for  defective  materials  and  unfinished  work. 

On  the  trial,  a  bill  of  exceptions  was  taken  by  the  defendant  below,  which  sets  out  the 
tendency  of  only  so  much  of  the  testimony  as  was  deemed  necessary  to  show  the  perti- 
nency of  the  legal  questions  made  in  the  case. 

The  defendant  requested  the  court  to  give  the  following  instruction  to  the  jury  :  — 

<*1.  The  plaintiff  in  this  action  cannot  recover  the  contract  price  for  putting  up  the 
buildins  stated  by  him  in  his  petition  herein  to  have  been  built,  unless  he  prove  that 
Henry  Huntemann,  his  assignor,  has  fully  completed  his  said  contract,  and  each  and  everv 
obligation  imposed  on  him  by  the  terms  of  his  said  contract  set  up  in  his  petition.'' 
Which  the  court  refused  to  give,  and  the  defendant  excepted.    * 

In  its  general  instructions  the  court  charged  the  jury  as  follows  :  **  If  Huntemann  had 
not  performed  his  agreement  to  build  said  house  lully,  but  had  substantially  completed 
it,  and  leaving  little  onlv  to  be  done,  and  so  far  performed  it  as  to  erect  a  structure  use- 
ful to  the  defendant  Goldsmith,  then  they  should  allow  the  plaintiff  the  contract  price 
for  building  the  same,  less  such  amount  as  it  would  take  or  require  to  construct  those 
parts  by  said  Huntemann  omitted  or  neglected  to  be  built  or  constructed ;  and  if  said 
Huntemann  had,  by  the  consent  or  agreement  of  both  parties,  during  the  progress  of  the 
work,  constructed  some  parts  of  said  building  of  materials  different  from  that  required 
by  his  agreement,  or  of  size  and  form  different  from  that  by  said  i^reemant  reauired  of 
him,  but  yet  if,  as  constructed  and  made  in  consequence  of  said  agreement,  tne  same 
were  useful  to  the  defendant  Groldsmith,  then  the  plaintiff  should  recover  the  contract 
price  for  erecting  said  building,  less  the  difference  in  the  value  of  those  parts  so  con- 
structed, and  their  value  as  the  contract  required  them  to  be  constructed."  To  which 
instruction  the  defendant  excepted.     The  jury  gave  the  plaintiff  $2,535.10. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  entered  on  the  verdict;  to  all 
of  which  the  defendant  excepted. 

On  error  to  the  general  term  of  the  superior  court,  the  judgment  of  the  special  term 
was  affirmed. 

This  is  a  motion  by  the  plaintiff  in  error  for  leave  to  file  a  petition  to  reverse  the  judg- 
ment of  the  general  term  of  the  superior  court. 

There  are  a  number  of  errors  assigned,  but  only  those  relating  to  the  charge  of  the 
court  will  be  particularly  noticed. 

T.  A.  Lane,  for  the  motion. 

. Crawford^  contra. 

GiLMORB,  J.  Passing  over  some  of  the  assignments  of  error,  which  will  be  incident- 
ally noticed  hereafter,  those  of  most  importance,  without  reference  to  the  order  in  which 
they  are  assigned,  will  be  first  considered.  They  are  :  First.  That  the  court  erred  in  re- 
fusing to  give  the  special  instructions  rec^uested  by  the  defendant  below.  Second.  That 
the  court  erred  in  its  instructions  to  the  jury. 

The  charge  requested  by  the  defendant  and  refused  by  the  court  was  in  efilect  this : 
That  the  plaintiff  could  not  recover  on  the  contract,  unless  his  assignor  had  fully  per- 
formed it  in  every  respect  in  accordance  with  its  terms. 

The  question  nere  raised  belongs  to  a  class  upon  which  the  authorities  are  confiict- 

ing. 
It  is  claimed  by  the  counsel  for  plaintiff  in  error  that  it  falls  within  the  rule  estab- 
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lished  by  the  following  cases  :  Witherow  v.  WitkerotOy  16  Ohio,  288  ;  LarJdn  t.  Brushy  11 
Ohio  St.  561,  and  AUen  v.  Curies,  6  Ohio  St.  505. 

Witherow* 8  case  arose  out  of  a  contract  for  the  sale  of  a  specified  quantity  of  corn  to 
be  delivered  within  a  designated  period,  to  be  paid  for  at  a  stipulated  price  after  the 
delivery  of  the  entire  quantity  of  com  contracted  for. 

The  seller  delivered  a  portion  of  the  corn  and  refused  to  deliver  the  residue.  It  was 
held  that  the  contract  was  entire,  and  that  the  seller  was  not  entitled  to  recover  under 
the  contract  or  otherwise  for  the  portion  of  corn  delivered. 

In  Larkin's  case  there  was  a  contract  for  six  months'  services.  The  plaintiff  labored 
one  month  and  quit  without  the  fault  of  the  employer.  The  court  found  the  contract  to 
be  entire,  and  held  that  the  plaintiff  was  not  entitled  to  recover  for  the  month's  services 
rendered. 

Allen's  case  was  this  :  He  agreed  to  prepare  and  furnish  the  materials  and  build  for 
Curies  a  saw-mill,  to  be  completed  by  a  specified  time,  for  five  hundred  dollars,  to  be 
paid  after  the  work  was  completed.  Allen  laid  the  foundation  walls  and  raised  the  frame 
of  the  mill,  which  were  worth  two  or  three  hundred  dollars,  and  then  abandoned  the 
work.  There  was  no  evidence  that  Curies  was  in  fault,  or  that  he  had  accepted  or  taken 
possession  of  the  work  as  performed.  It  was  held'  that  Allen  could  not  recover  for  the 
labor  done  or  materials  furnished  in  part  performance  of  the  contract. 

In  each  of  these  cases  the  court  found  tne  contract  to  be  entire  and  subsisting.  Noth- 
ing appeared  in  either  of  the  cases  indicating  that  there  had  been  an  intention  to  comply 
with  tne  contract  by  the  party  seeking  to  recover  upon  it ;  or,  on  the  other  hand,  an  in- 
tention to  waive  a  strict  performance  of  it  by  the  party  defending  against  a  recovery.  If 
either  of  these,  or  anything  else  equivalent  to  them,  had  appeared  in  the  cases,  they 
would  not  have  fallen  within  the  rule  of  law  recognized  in  the  cases.  This  is  apparent 
from  what  was  said  by  the  court  in  each  of  the  cases.  In  Withei^ow's  case  the  court  said  : 
^  So,  in  a  contract  like  the  one  now  under  consideration,  if  there  were  any  matter  which 
would  evince  that  the  vendee  had  waived  full  performance,  or  that  the  vendor  had  been 
presented  by  inevitable  accident  from  full  performance,  he  might  recover  for  the  com 
actually  delivered." 

In  Allen^s  case  it  is  said  :  "  Where  the  undertaking  is  to  do  work  and  furnish  materials 
under  the  terms  of  a  special  contract,  and  the  work  is  abandoned  after  part  performance 
and  left  unQnished  by  the  fault  of  the  workman,  in  the  absence  of  all  evidence  showing 
the  assent  of  the  employer  or  his  acceptance  of  the  part  finishedy  there  can  be  no  recovery 
pro  tanto  upon  any  established  principle  known  to  the  law." 

In  Larkin*s  case  Judge  Peck  states  the  question  to  be :  "  Whether  a  contract  for  ser- 
vice upon  a  farm  for  six  months  certain,  at  a  specified  rate  per  month,  no  time  being  ex- 
pressed therein  for  its  payment,  confers  upon  him  who  renders  the  service  the  legal  ri^ht 
to  sue  for  a  partial  performance,  when  he  voluntarily  abandons  such  service,  without  jta- 
tificcUion  or  excuse,  at  the  end  of  the  first  month." 

The  principle  of  law  recognized  by  these  cases  is  this :  That  the  courts  will  not  en- 
courage the  violation  of  agreements  by  relieving  the  defaulting  party  from  the  inten- 
tional and  unjustifiable  breach  of  his  agreement,  and  allowing  him  to  recover  pro  tanto 
for  the  part  performance  of  a  contract  that  is  entire,  where  the  other  contracting  party 
is  not  in  fault,  and  has  not  waived  a  full  performance  by  acceptance  or  otherwise. 

It  is  not  our  intention  to  modify  the  law  as  thus  recognized  and  applied  in  the  cases 
cited. 

Is  the  case  before  ns  distinguishable  from  them?  We  think  it  is.  Here  it  is  apparent 
that  the  contract  has  been  substantially  perfomfed  by  the  contractor  in  accordance  with 
the  plans  and  specifications,  as  verbally  changed  by  consent  of  parties  during  the  prog- 
ress of  the  work,  as  to  the  size,  form,  and  materials  of  some  parts  of  the  building, 
leaving  but  little  to  be  done  to  complete  it.  For  the  purpose  of  regulating  the  extent  of 
payments  to  be  made  as  the  building  progressed,  the  work  was  apportioned,  commencing 
with  a  sum  to  be  paid  '^  when  the  digging  is  done;,"  and  specified  sums  to  be  paid  as  des- 
i^ated  intermediate  portions  were  respectively  "  done,"  and  a  designated  sum  "  when 
the  work  is  completed."  These  sums  amount  in  the  aggregate  to  over  $10,000,  all  of 
which  seem  to  have  been  promptly  paid  by  Goldsmith  without  objection ;  and  when  so 
substantially  completed,  he  took  possession  of  the  house,  and  appears  to  be  using  it  for 
the  purposes  for  which  it  was  built. 

From  all  that  is  shown  in  connection  with  the  above,  it  is  to  be  fairly  inferred  that  the 
contractor  intended  to  comply  with  and  perform  the  contract  according  to  its  terms,  and 
indeed  claimed  on  the  trial  to  have  done  so. 
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The  fact  that  it  was  provided  that  pajrments  were  to  be  made  concurrentlj  with  the 
progress  of  the  work,  shows  that  the  contract  was  not  entire,  in  the  sense  that  the  em- 
plover  had  the  right  to  insist  upon  full  performance  of  it  as  a  condition  precedent  to  the 
right  of  the  contractor  to  receive  any  compensation.  And,  in  the  absence  of  other  tes- 
timony, the  fact  that  payments  were  made  as  designated  portions  of  the  work  were  re- 
spectively done,  would  justify  the  presumption  that  the  portions  thus  paid  for  were  ac- 
cepted, or  that  such  payments  were  implied  waivers  of  tne  right  to  object  to  the  portions 
of  the  work  upon  which  the  payments  were  so  made. 

These  features  of  the  case,  in  addition  to  the  fact  that  the  employer  was  occupying 
and  using  the  building  for  the  purposes  for  which  it  was  constructed,  clearly  distinguishes 
it  from  the  Ohio  cases  above  noticed,  and  that  the  rights  of  the  parties  must  be  ascer- 
tained in  this  case  by  some  other  than  the  ri^d  rule  that  was  applied  in  those  cases. 

We  think  that  where  parties  have  dealt  with  each  other  as  these  parties  respectiTely 
have,  in  reference  to  the  contract  and  the  mode  of  its  performance,  and  the  owner  of  the 
lot  has  chosen  to  go  into  the  occupancy  and  use  of  the  building  erected  upon  it,  thereby 
appropriating  to  himself  the  fruits  of  the  contract,  he  ought,  on  the  plainest  principles  of 
justice,  to  pay  for  them  at  the  contract  price,  less  such  sums  for  delay,  defective  work, 
or  inferior  materials,  &c.,  as  the  owner  is  in  equity  entitled  to  have  deducted.  This  view 
seems  to  be  in  accord  with  the  authorities  of  some  of  the  other  states  on  the  subject. 

Some  of  these,  which  appear  to  be  directly  in  point,  will  be  noticed. 

In  Jewett  v.  Weston,  11  Maine,  846,  a  house  was  to  be  built  by  contract.  There  was  a 
deviation.  The  defendant  took  the  bouse,  and  the  plaintiff  was  allowed  to  recover  the 
contract  price,  less  such  sum  as  would  compensate  the  defendant  for  any  fulure  of  fulfil- 
ment 

In  White  V.  Oliver^  36  Maine,  92,  it  was  held  that :  "  Upon  the  erection  of  a  bailding 
under  a  special  contract,  the  contractor,  though  he  may  have  departed  from  the  contract 
as  to  the  size  of  the  building  and  quality  of  the  work,  yet,  if  the  building  has  been  ac- 
cepted, is  entitled  to  recover  for  the  labor  and  materials  at  the  contract  price,  deducting 
so  much  as  they  are  worth  less  on  account  of  the  departures." 

In  Hayward  v.  Leonard,  7  Pick.  181,  the  facts  were  very  similar  to  those  in  the  case 
before  us,  and  it  was  in  effect  held,  that  where  H.  had  entered  into  a  special  contract  to 
perform  work  for  L.,  and  to  furnish  materials,  and  the  work  was  done  and  the  materials 
furnished,  but  not  in  the  manner  stipulated  for  in  the  contract,  .  .  .  .  H.  might  main- 
tain an  action  against  L.  on  a  quantum  meruit  for  his  labor,  and  a  quantum  valebant  for 
the  materials,  and  the  proper  measure  of  damages  was  the  contract  price  of  the  hoase, 
deducting  from  it  so  much  as  the  house  was  worth  less,  on  account  of  the  variations  from 
the  contract. 

The  rule  adopted  in  these  cases  forVBcertaining  the  amount  due  in  cases  like  the  one 
before  us  is,  we  think,  the  correct  one.  It  will  be  seen  that  the  court  below,  in  its  charge 
to  the  jury,  substantially  followed  the  rule  as  laid  down  in  the  case  last  cited.  We  are 
of  opinion  that  the  court  below  did  not  err  either  in  refusing  to  give  the  special  charge 
requested,  or  in  the  charge  as  given. 

Several  of  the  other  errors  assigned  relate  to  matters  that  were  entirely  discretionary 
with  the  court,  and  therefore  not  reviewable  on  error.  Others  are  assigned  in  which  we 
find  no  error,  and  they  need  not  be  further  noticed.  Motion  overruled, 

MclLYAmE,  C.  J.,  Welch,  White,  and  Rex,  JJ.,  concurred. 
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NOTES   OF   OPINIONS,   DECISIONS.   AND  ORDERS 

OF  THX 

SUPREME  COURT  OF  THE  UNITED    STATES. 

October  Term,  1875. 

Monday f  April  24,  1876. 
No.  208.  James  (yBrien,  plaintiff  in  error ^  t.  Oeorge  Jf.  Weld  et  al.  In  error  to  the 
Sapreme  Coort  of  Uie  State  of  New  York.  Mr.  Jaatice  Hant  delivered  the  opinion  of  the 
coort,  reTersing  the  jud^eiit  of  the  said  supreme  court,  wi&  costs,  and  remanding  the 
cause  for  further  proceedings,  in  conformity  with  the  opinion  of  this  court.  This  was  an  • 
action  brought  to  recover  S4,404.72  collected  by  the  plaintiff  in  error  as  sheriff  of  the  city 
of  New  York,  under  Uiree  executions,  two  of  which  were  issued  on  judgments  entered  in 
favor  of  the  defendants  against  F.  W.  and  A.  W.,  jointly  and  severally,  one  of  which 
was  issued  on  a  judgment  entered  in  favor  of  the  defendants  against  F.  W.  alone.  On 
the  24th  of  Miu\;h,  1870,  F.  W.  was  thrown  into  bankruptcv.  Prior  to  this  time,  W.  & 
Co.,  the  defendants  in  error,  had  obtained  the  judgments  above  mentioned,  and  execu- 
tions upon  the  same  were  in  the  hauds  of  the  sheriff,  the  plaintiff  in  error,  upon  which 
day  there  was  regularly  obtained  from  the  district  court  an  injunction  order  directed  to 
W.  &  Co.  and  to  the  sheriff,  restraining  them  firom  disposing  of  F.  W.'s  property  until 
the  further  order  of  the^court  This  order  was  duly  serv^  on  W.  &  Co.  and  on  the 
plaintlfFin  error.  On  the  6th  day  of  July,  1870,  W.  &  Co.  presented  a  petition  to  the 
district  court  asking  that  the  injunction  be  so  modified  as  to  allow  the  sheriff  to  sell  the 
property  of  F.  W.  levied  on  previously  to  filing  the  petition  in  bankruptcy.  On  this 
petition  of  W.  ft  Co.  an  order  was  made,  directing  that  after  deducting  costs  and  charges, 
the  avails  of  the  sale  should  be  brought  into  the  district  court  to  await  its  further  orders. 
This  order  was  entered  with  the  clerk  of  the  district  court  by  and  upon  the  motion  of 
the  counsel  of  W.  &  Co. ,  and  served  upon  the  sheriff.  A  sale  was  made  in  pursuance 
thereof,  and  the  monev  resulting  from  the  sale  was  paid  into  court  W.  &  Co.  now  sue 
the  sheriff"  for  not  paying  this  money  to  them,  upon  tiieir  executions,  instead  of  paying  it 
into  court.    To  a  plea  setting  up  the  facts  above  stated,  a  demurrer  was  interposed  by  the 

Slaintiffs,  which  was  sustained  by  the  supreme  court  and  court  of  appeals  of  the  State  of 
Few  York,  and  judgment  rendered  against  the  sheriff.    The  decision  of  these  courts  is 
here  reversed,  and  Uie  demorrer  overruled. 

No.  209.  Benjamin  F.  Butler,  plaintiff  in  error,  v.  Alex,  A,  and  WUUam  TTiomson, 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said 
circuit  court,  with  costs,  and  remanding  the  cause  with  direction  to  award  a  new  trial. 
The  plaintiff  in  error  in  this  case  was  sued  for  moneys  collected  on  execution,  which,  by 
order  of  the  United  States  district  court  for  the  SouUiem  IMstrict  of  New  York,  he  had 
paid  into  that  court  to  be  applied  in  a  bankruptcy  proceeding  pending  therein.  Weld 
&  Co.,  the  plaindffs  iu  execution,  obtained  the  order  in  the  oankruptcy  court  under 
which  the  money  was  deposited  therein,  and  the  court  says  that  upon  these  facts  it 
would  be  a  violation  of  the  principles  of  right  and  justice  to  hold  that  these  parties  oan 
now  maintain  an  action  against  the  sheriff  for  paving  the  money  into  the  court,  in  pur- 
suance of  an  order  obtained  by  them,  instead  of  delivering  it  to  them. 

VOL.  m.  7 
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No.  646.  Henry  M.  Rector^  appellant^  y.  The  United  Stolen;  No.  692.  John  C.  tiak, 
appellant,  r.  The  United  States ;  N^o.  772.  William  H.  Gaines  $*  wtfe  et  al^  appdUmts,  t. 
The  United  States ;  No.  898.  John  H.  Russell,  appellant,  y.  The  United  States.  Appeals 
from  the  Court  of  Claims.  Mr.  Juatice  Bradley  delivered  the  opinion  of  the  court, 
affirming  the  judgment  of  the  said  coart  of  claimfl  in  these  causes.  These  are  the  noted 
Hot  Bpnng  cases,  whose  litigation  has  been  so  long  before  the  courts  and  the  public  The 
court  reaffirms  the  judgment  of  the  court  of  claims,  complimenting  the  opinion  of  that 
court,  which,  it  is  said,  saved  the  court  much  labor  in  dealing  with  details.  The  de- 
cision is  that  none  of  the  claimants  are  entitled  to  the  lands  as  against  the  gorem- 
ment,  and  that  ail  the  claims  advanced  are  equally  untenable.  In  conclusion,  the  court 
remark  that  whatever  hardship,  if  any,  may  ensue  to  the  parties  from  this  declaradon  of 
the  law,  there  is  no  doubt  it  will  be  taken  into  dae  consideration  by  the  legislative  de- 

Eartment  of  the  government  in  dealing  with  the  subject  of  the  future  disposition  of  the 
mds. 

No.  169.  John  Doe,  ex  dem.  S.  Oaksmith  et  al,,  plaintiffs  in  error,  v.  Horace  S,  Johnson. 
In  error  to  the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Justice  Field  deliv- 
ered the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with 
costs.  In  this  cause  it  is  ruled  that  forty  years'  possession  of  real  estate  does  not  create 
a  valid  title  if  the  title  of  the  United  States  is  not  in  the  holder. 

No.  186.  John  Garsed,  cqtpellant,  t.  William  A.  Beall  et  al*  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Georgia.  Mr.  Justice  Clifford 
delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  oourt,  with 
costs.    This  cause  involved  only  questions  of  fact,  and  was  not  of  genera!  interest 

No.  193.  First  National  Bank  of  Charlotte,  plaintiff  in  error,  v.  National  Exchange 
Bank  of  Baltimore,  In  error  to  the  Court  of  Appeals  of  the  State  of  Maryland.  Mr. 
Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  judgment  ot  the 
,  said  court  of  appeals,  with  costs.  In  this  cause  the  doctrine  is  announced  that  a  national 
bank,  organized  under  the  national  banking  act,  may,  in  a  fair  and  bona  fide  compromise 
of  a  contested  claim  against  it,  growing  out  of  a  legitimate  banking  transaction,  pay  a 
larger  sum  than  would  liave  been  exacted  in  satisfaction  of  the  demand,  so  as  to  obtain 
by  the  arrangement  a  transfer  of  stocks,  it  being  honestly  believed  at  the  time,  that  by 
turning  the  stocks  into  money,  under  more  favorable  circumstances  than  then  existed,  a 
loss  could  be  averted. 

No.  6.  Joseph  A,  Walker,  plaintiff  in  error ^  v.  Charles  5.  SawrineL  In  error  to  the 
Supreme  Court  of  the  State  of  Louisiana.  Mr.  Chief  Justice  Waite  delivered  the  opinion 
of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  Dissenting, 
Mr.  Justice  Clifibrd  and  Mr.  Justice  Field.  In  this  case,  which  was  an  action  to  recover 
for  refusing  refreshments  to  the  defendant  in  error  on  account  of  color,  the  court  reaffirms 
that  article  7  of  the  Constitution,  providing  that,  in  suits  at  common  law  where  the 
value  under  controversy  shall  not  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,  relates  only  to  trials  in  the  federal  courts,  and  say  that  the  states,  so  far 
as  tnis  amendment  is  concerned,  are  left  to  regulate  trials  in  their  own  courts  in  their 
own  way.  A  trial  by  jury  in  suits  at  common  law,  pending  in  the  state  courts,  if  not, 
therefore,  a  privilege  or  immunity  of  national  citizenship,  which  the  states  are  forbidden 
by  the  fourteenth  amendment. to  abridge.  A  state  cannot  deprive  a  person  of  his  prop- 
erty without  due  process  of  law,  but  this  does  not  necessarily  imply  that  all  trials  in  the 
state  courts  affecting  the  property  of  persons  must  be  by  jury.  Trial  by  the  settled 
course  of  judicial  proceedings  meets  this  requirement.  Due  process  of  law  in  the  states 
is  regulated  by  the  laws  thereof.  The  state  court  has  decided  in  tbis  case  that  the  trial 
without  a  jury  was  in  accordance  with  the  law  of  the  state,  and  the  law  is  not  found  to 
conflict  with  the  Constitution  or  any  law  of  the  United  States.     Affirmed. 

No.  958.  County  of  Pickens,  plaintiff  in  error,  v.  Richmond  ff  Danville  Railroad  Co. , 
No.  959.  County  of  Pickens,  plaintiff  in  error,  v.  Bank  of  Commerce  of  Richmond.  In 
error  to  the  Circuit  Court  of  the  United  States  for  the  SouUiern'  District  of  South  Cai^ 
olina.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  courts  dismissing  the 
writs  of  error  in  these  causes  for  want  of  jurisdiction. 

Friday,  April  28,  1876. 

No.  102.  Jane  F.  Haywood  et  al.,  plaintiffs  in  error,  y.  Charles  Dewey,  asswnee,  ^' 
On  motion  of  Mr.  E.  B.  Smith,  in  behalf  of  Mr.  S.  F.  Phillips,  of  counsel  for  defendant 
in  error,  reversed  with  costs  and  remanded,  &c. 
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Monday y  May  1,  1876. 

No.  8  (original).  State  nf  Florida^  complainant,  ▼.  E.  C  Anderson,  Jr,,  et  aL  Mr.  Jus- 
tice Bradley  delivered  the  opinion  of  the  court,  turning  over  the  road,  now  in  the  hands 
of  the  receiver,  to  the  agent  of  the  State  of  Florida. 

No.  870.  H.  J,  Anthony  et  al,,  plaintiffs  in  error,  v.  The  Bank  of  Commerce,  Mr. 
Chief  Justice  Waite  announced  the  decision  of  the  court,  granting  the  motion  to  amend 
the  writ,  and  denying  the  motion  to  dismiss. 

Monday,  May  8,  1876. 

No.  222.  The  Franklin  Fire  Insurance  Company,  plaintiff  in  error,  t.  James  L.  Vaughan. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Arkansas. 
Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court,  with  costs  and  interest  This  cause  involved  only  questions  of  fact  not  of 
general  interest. 

No.  937.  Selucius  Garjielde,  appellant,  v.  The  United  States,  Appeal  from  the  Court 
of  Claims.  Mr.  Justice  Hunt  aelivered  the  opinion  of  the  court,  reversing  the  judg< 
ment  of  the  said  court  of  claims,  and  remanding  the  cause  for  further  proceedings,  m 
conformity  with  the  opinion  of  this  court.  The  principal  question  in  thb  cause  was 
whether  toe  acceptance  of  proposals  by  one  of  the  executive  departments  of  the  United 
States  created  a  contract  of  the  same  force  and  effect  as  if  a  formal  contract  had  been 
written  and  signed  by  the  parties.    It  is  here  resolved  affirmatively. 

No.  215.  Joseph  Reckenaorfer,  appellant,  v.  Eberhard  Faber,  Appeal  from  the  Circuit 
Court  of  the  United  States  tor  the  Southern  District  of  New  York.  Mr.  Justice  Hunt 
delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court,  with 
costs.  Dissentine,  Mr.  Justice  Strong.  The  opinion  in  this  cause  is  published  in  the 
present  issue  of  the  Am.  Law  Times  Keports. 

No.  150.  G,  W.  Harshman,  plaintiff  in  error,  v.  Bcttes  County,  In  error  to  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Missouri.  Mr.  Justice  Bradlev 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  witn 
costs.  This  was  an  action  brought  to  recover  the  amount  due  on  certain  coupons  at- 
tached to  bonds  of  Bates  County,  Missouri,  issued  at  the  request  and  on  account  of  Monnt 
Pleasant  township,  in  said  county,  in  payment  of  a  subscription  on  behalf  of  the  town- 
ship to  the  capital  stock  of  the  Lexington,  Lake  &  Gulf  Bailroad  Company.  The  sub- 
scription was  made  under  a  law  of  Missouri,  called  the  '*  Township  Aid  Act,"  passed  in 
1868,  by  which,  on  the  application  of  twenty-five  tax-payers  and  residents  of  any  town- 
ship for  election  purposes  in  any  county,  the  county  court  may  order  an  election  to  be 
held  in  such  township  to  determine  whether  and  on  what  terms  a  subscription  to  anv 
railroad  to  be  built  in  or  near  the  township  shall  be  made  ;  and  if  two  thirds  of  the  quali' 
fied  voters  of  the  toumship,  voting  at  such  election,  are  in  favor  of  the  subscription,  the 
county  court  shall  make  it  in  behalf  of  the  township,  and  if  bonds  are  proposed  to  pay 
the  subscription,  the  court  shall  issue  such  bonds  in  the  name  of  the  county,  but  to  be 
provided  for  by  the  township.  It  is  contended  that  this  law  is  repugnant  to  the  14th 
section  of  article  11  of  the  Constitution  of  Missouri,  adopted  in  1865,  by  which  it  is  de- 
clared that  "  the  general  assembly  shall  not  authorize  any  county,  city,  or  town  to  become 
a  stockholder  in,  or  to  loan  its  credit  to,  any  company,  association,  or  corporation,  unless 
two-thirds  of  the  qualified  voters  of  such  county,  city,  or  town,  at  a  regular  or  special  elec- 
tion to  be  held  therein,  shall  assent  thereto."  The  act  is  here  held  to  be  an  infraction 
of  the  constitutional  provision  quoted,  and  the  bonds,  containing  sufficient  notice  on  their 
face,  invalid. 

No.  Id9.  Branch  Sons  jr  Co,  et  aL,  appellants,  v.  7'Atf  City  Council  of  Charieston 
et  al,;  No,  200.  The  City  Council  of  Charleston  et  aL,  appellants,  v.  Branch  Sons  jr  Co^ 
Appeals  from  the  Circuit  Court  of  the  United  States  for  the  District  of  South  Carolina. 
Seu*.  Justice  Bradley  delivered  the  opinion  of  the  court  modifying  and  affirming  the  de- 
cree of  the  said  circuit  court  in  these  causes,  each  party  to  pay  their  own  costs.  These 
causes  are  said  to  have  been  substantially  settled  by  Tomlinson  v.  Branch,  15  Wall.  460, 
and  Charleston  v.  Branch,  lb.  470. 

No.  201.  The  Coastwise  Company,  claimants,  appellants,  v.  Nicholas  de  las  Casas;  No. 
202.  Nicholas  de  las  Casas  v.  The  Steamer  Alabama,  (fc.  Appeals  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dbtrict  of  New  York.  Mr.  Justice  Bradley  de- 
livered the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  and  re- 
manding the  causes  for  further  proceedings  in  conformity  with  the  opinion  of  this  court. 
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Dissenting,  Mr.  Justice  Clifford.  This  was  a  cause  in  admiralty.  The  Nin/d  while 
being  towed  by  the  Game  Cock  was  injured  by  the  mutual  fault  of  the  Game  C^ck  and 
Alabama.  The  district  court  rendered  a  decree  against  both  for  the  whole  amount  of 
loss  caused  by  the  injury,  regarding  them  as  liable  w  solido.  This  decree  was  reversed 
in  the  circuit  court.  It  is  here  held  that  a  decree  should  have  been  made  against  both 
vessels  in  fault  and  their  respective  stipulators  severally  each  for  one  moiety  of  the  en- 
tire damaee,  interest,  and  costs,  so  far  as  the  stipulated  value  of  each  vessel  shall  ex- 
tend ;  and  any  balance  of  such  moiety,  over  and  above  such  stipulated  value  of  either 
vessel,  or  which  the  libellant  shall  be  unable  to  collect  or  enforce,  shall  be  paid  by  the 
other  vessel  or  her  stipulators  to  the  extent  of  the  stipulated  value  thereof  beyond  the 
moiety  due  from  said  vessel. 

No.  207.  Hiram  Barney^  CoUedar^  jrv.,  plamiiffin  error,  v.  WiUiam  Watson  et  al.  In 
eiTor  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  Yor^. 
Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the 
said  circuit  courts  with  costs,  and  remanding  the  cause,  with  directions  to  award  a  new 
trial.  It  is  announced  in  this  cause  that  the  protest  required  to  be  made  by  an  importer 
under  the  Act  of  1845  must  be  made  at  or  before  payment  of  the  duties  complained  of. 
No  protest  can  be  made  after  payment 

No.  577.  The  Central  RaHroad  ^  Banking  Cow^pany,  pUdnHffs  in  error,  v.  The  State 
of  Georgia;  No.  578.  The  SotUhweetem  Railroad  Company,  ^laintijfin  error,  v.  The  StoU 
of  Georgia.  In  error  to  the  Supreme  Coart  of  the  State  m  Georgia.  Mr.  Justice  Strong 
delivered  the  opinion  of  the  court,  reversins  the  judgment  of  the  said  supreme  conrt, 
with  costs,  and  renuinding  the  causes  for  further  proceedings  in  conformity  with  the 
opinion  of  this  court.  The  court  held  in  these  causes  that  the  charter  granted  to  the 
Central  Railroad  and  Banking  Company  of  Greorgia,  by  the  Act  of  1^85,  was  not  sur- 
rendered by  its  action  under  the  Act  of  1872,  aud^orixing  its  consolidation  with  the 
Macon  and  Western  Railroad  Company;  that  it  still  has  all  the  rights  that  were  origin- 
ally conferred  upon  it,  holding  them  under  the  charter  originally  granted  to  it;  and,  con- 
sequently, that  It  was  not  in  Uie  power  of  the  legislature  to  impose  upon  it  a  greater  tax 
than  one  half  of  one  per  centum  of  its  net  annual  income.  But  that  the  property  of  the 
road  last  named  was  not  exempt,  there  being  no  provision  in  its  charter  for  exemp- 
tion. 

No.  729.  George  O,  Marcv,  plaintiff' in  error,  v.  The  Towtiship  of  Oswego,  jr.  In  error 
to  the  Circuit  Court  of  the  United  States  for  the  District  of  Kansas.  Mr.  Jusdce  Strong 
delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit  coart,  with 
costs,  and  remanding  the  cause  with  directions  to  awsrd  a  new  trial.  Dissenting,  Mr. 
Justice  Miller,  Mr.  Justice  Davis,  and  Mr.  Justice  Field.  This  opinion  appears  m  the 
present  issue  of  the  American  Law  Times  Reports. 

No.  728.  Humbok  Township,  plaintiff  in  error,  v.  JV.  Long  et  al.  In  error  to  the  Cfat^nit 
Court  of  the  United  States  for  the  District  of  Kansas.  Mr.  Justice  Strong  delivered  the 
opinion  of  tJic  court,  affirming  the  judgment  of  the  said  circuit  court  in  this  cause,  widi 
costs.  Dissenting,  Mr.  Justice  Miller,  Mr.  Justice  Davis,  and  Mr.  Justice  Field,  lias 
opinion  is  published  in  the  present  issue  of  the  American  Law  Times  Reports. 

No.  907.  2%e  United  States,  appellants,  v.  George  W.  Ross,  Appeal  from  the  Court  of 
Claims.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  reversing  the  judgment 
of  the  said  Court  of  Claims,  and  renAaadlng  the  cause  with  directions  to  award  a  new 
trial.  In  this  cause  it  Is  held  that  it  is  incumbent  upon  a  claimant  under  the  captured  or 
abandoned  property  act  to  establish,  by  sufficient  proof,  that  the  property  captured  or 
abandoned  came  into  the  hands  of  a  treasury  agent,  that  it  was  sold,  that  the  proceeds  of 
the  sale  were  paid  into  the  treasury  of  the  United  States,  and  that  he  was  the  owner  of 
the  property  and  entitled  to  the  proceeds  thereof.  All  this  is  essential  to  show  that  the 
United  States  is  a  trustee  for  him,  holding  his  money.  That  there  is  in  the  treasury  a 
fund  arisen  out  of  the  sales  of  property  captured  or  abandoned,  a  fund  held  in  trust  for 
somebody,  and  that  the  claimant's  property,  afber  capture  or  abandonment,  came  into  the 
hands  of  a  quartermaster  of  the  army,  or  a  treasury  agent,  is  not  sufficient.  Hiere  most 
be  evidence  connecting  the  receipt  of  it  by  the  treasury  agent  with  the  payment  of  the 
proceeds  of  sale  of  that  identical  property  into  the  treasury.  It  is  not  essential  that  the 
evidence  be  direct.  It  must,  however,  be  such  as  the  law  recognizes  to  be  a  ledtimate 
medium  of  proof.  And  the  burden  of  proof  rests  upon  the  claimant  who  asserts  uie  con- 
nection. 

No.  228.  William  Shueg,  executor,  ffv.,  appellant,  v.  The  United  States,  Appeal  from 
the  Court  of  Claims,    Mr.  Justice  Sikrong  delivered  the  opinion  of  the  court,  affirmiog 
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the  jodgment  of  tlie  said  coart  of  elaimB  in  this  cause.  In  this  case  the  court  agree  with 
the  eourt  of  claims  that  the  claim  of  Lieutenant  Marie  for  an  adcUtional  Si  5,000,  for  ser- 
▼ioes  in  apprehendins;  Surratt,  was  not  such  as  to  entitle  him  to  the  reward  offered  for 
his  apprehension.  The  giving  of  the  information  which  led  to  the  arrest,  say  the  court, 
and  the  act  of  making  it,  are  distinct  thin^  and  were  so  recognized  in  the  proclamation 
offering  the  reward.  As  Lieutenant  Mane  did  not  make  the  arrest,  there  was  no  con- 
tract between  him  and  the  government  as  to  the  reward.  Besides,  the  offer  of  the  re- 
ward was  withdrawn  by  an  order  of  revocation  five  months  before  any  information  wss 
given. 

No.  185.  Henry  MUkr  et  a/.,  plaintiffs  in  error,  t.  George  W,  Dale  et  al.  In  error  to 
the  Supreme  Court  of  the  State  of  California.  Mr.  Justice  Field  delivered  the  opinion 
of  the  conrt,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  In  this  cause 
it  is  decided :  (1.)  &  an  action  of  eiectneat  for  bad  in  California,  where  both  parties 
assert  title  to  the  premises  —  the  plaintiff  under  a  concession  of  the  form^  government, 
confirmed  by  the  tribunals  of  the  United  States,  and  an  approved  survey  under  the  Act 
of  Congress  of  June  14,  1860,  and  the  defendant  under  a  patent  of  the  United  States  is- 
sued upon  a  similar  confirmed  conoessbn — the  inquiry  or  the  court  must  extend  to  the 
character  of  the  original  concessions  to  ascertain  which  of  the  two  titles  gaVe  the  better 
ri^t  to  the  premises ;  and  if  these  do  not  furnish  the  means  lor  settling  the  controversy, 
reference  must  be  had  to  the  proceedings  befove  the  tribunals  and  officers  of  the  United 
States  by  which  the  claims  of  the  parties  were  determined.  (2.)  Where  the  original 
concessions  in  such  cases  were  without  specific  boundaries,  being  floating  grants  for  quan- 
tity, the  one  first  located  by  an  approved  survey  appropriated  ue  land  embraced  by  tihe 
survey.  (3.)  The  object  of  the  proceeding  before  ^  tribunals  of  the  United  States  for 
the  approval  of  tf  survey  of  a  confirmed  claim  to  land  in  California  under  a  Mexican  or 
Spanisn  grant,  pursuant  to  the  Act  of  Congress  of  June  14, 1860,  was  to  insure  conform- 
ity of  the  survey  with  the  decree  of  confirmation,  and  not  to  settle  any  question  of  title 
against  other  claimants.  The  approval  of  the  court  established  the  fact  tnat  the  survey 
was  in  conformity  with  the  decree  of  confirmatiout  or  if  the  decree  was  for  quantity  only, 
that  the  survey  was  authorized  by  it,  and  is  conclusive  as  to  the  location  of  the  land 
against  all  floating  grants  not  previously  located. 

No.  128.  William  Burdell  el  al.y  plaintiffs  in  error,  v.  Augustus  Denig  jr  William  E,  Ide. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio.  Mr. 
Justice  Miller  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  cir- 
cuit court,  with  costs,  remanding  the  cause  with  directions  to  award  a  new  trial.  This 
was  an  action  for  damages  for  the  infiringement  of  letters  patent.  Evidence  was  given 
tending  to  prove  that  puun tiffs  had  advertised  to  sell  their  machines,  and  had  actually 
sold  a  shop-right  to  use  one  of  them  for  $12.50,  and  had  given  a  verbal  license  to  another 
person  to  use  an  old  machine  in  his  house  for  $6,  but  afl^rwards  refused  to  sell  or  license 
for  Franklin  County,  and  told  defendants  they  desired  to  retain  the  use  oi.  the  machine 
aa  a  close  monopoly.  Evidence  had  also  been  given  as  to  profits  made  by  defendants^ 
Od  this  testimony  they  asked  the  court  to  instruct  the  jurv  tnat  *^  this  testimony  was  not 
suflicieat  to  change  the  rule  of  damages  from  the  profits  which  plaintiffs  would  have  made 
if  they  had  not  been  embarrassed  by  the  interference  of  the  defendants)  to  a  mere  license 
price,  because  they  do  not  establish  a  customary  charge  for  the  right  to  use  the  invention 
m  Franklin  County,"  which  the  court  refused.  The  decision  of  the  court  below  upon 
this  point  is  here  itemed. 

No.  205.  A*  H,  Hammond  et  al.,  appMints,  v.  Mason  jr  Hamlin  Organ  Co.  Appeal 
from  the  Circuit  Coiut  of  the  United  States  §oit  the  District  of  Massachusetts*  Mr.  Jus- 
tice Miller  delivered  the  opinion  of  the  court,  afilrming  the  decree  of  the  said  circuit  court, 
with  costs.  This  cause  involved  only  the'  construction  of  a  number  of  instruments  not  of 
general  interest. 

No.  221.  The  City  of  SU  Louis,  appellant,  r.  The  United  SUMes.  Appeal  from  the  Court 
of  Claims.  Mr.  Justice  Miller  delivered  tke  opinion  of  the  court,  affirming  the  judgment 
of  the  said  court  of  claims  in  this  cause.  In  this  suit  it  was  sought  by  the  appellant  to 
recover  possession  of  certain  land  known  as  the  Jeffersoi^  Barracks.  The  court,  after 
examining  the  claim,  dismissed  Uie  appeal — finding  all  the  facts  as  settled  by  the  court 
below. 

No«  702.  Isaac  Taylor,  CoUuter,  ffc^  appellant,  v.  James  Secor  jr  WilUam  Tracy*  Mr. 
Justice  Miller  announced  the  order  of  the  court,  modifying  the  decree  in  this  cause. 

No*  195.  Jacob  Magee  ff  Henry.  Hall,  plaintifft  in  error,  v.  The  Manhattan  Life  Insur- 
ance Co,    In  error  to  the  Circuit  Conrt  of  the  United  States  for  the  Southern  Dbtrict  of 
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Alabama.  Mr.  Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  jadgment 
of  the  said  circuit  court,  with  costs  and  interest.  The  defendant  in  error  sued  the  plain- 
tiffs in  error  upon  a  bond  which  recited  Uiat  Voorhes  had  been  appointed  an  agent  of  the 
insurance  compan;^,  and  was  conditioned  for  his  paying  over  to  tne  company  all  moneys 
belonging  to  it  which  he  should  receive.  The  breach  alleged  was  that  lie  had  received 
such  moneys  which  he  had  failed  to  pay  over.  The  defendants  pleaded  three  pleas: 
(1.)  That  Voorhes  had  paid  over  all  moneys  belonging  to  the  company  which  he  received 
after  the  execution  of  the  bond.  (2.)  That  at  the  time  of  the  execution  of  the  bond, 
Voorhes,  as  such  agent,  was  indebted  to  the  company,  and  that  there  was  an  agreement 
between  him  and  the  company  that  all  moneys  received  by  Voorhes  should  be  credited 
upon  this  indebtedness ;  that  these  hcts  were  concealed  from  the  defendants,  and  {bat 
all  the  moneys  so  received  were  so  credited.  (8.)  That  the  plaintiffs  reauired  the  giving 
of  this  bond  as  a  condition  on  which  only  they  would  retain  Voorhes  m  their  employ- 
ment as  such  agent ;  that  they  required,  further,  an  agreement  by  Voorhes  that  all  his 
commissions  thereafter  earned  should  be  applied  to  his  past  indebtedness  to  the  com- 
pany; that  they  were  so  applied ;  that  the  defendants  were  ignorant  of  the  indebtedness 
and  of  this  agreement ;  that  if  they  had  been  informed  of  them  they  would  not  have  ex- 
ecuted the  bond,  and  that  the  agreement  as  to  the  commissions  and  its  execution  were  a 
firaud  on  them,  and  that  the  bond  as  to  them  was  thereby  avoided.  The  third  plea  was 
demurred  to,  and  the  demurrer  was  sustained.  The  opinion  of  the  court  below  sustain- 
ine  the  demurrer  is  here  affirmed. 

X^o.  197.  Francis  L,  Markey  et  al,,  appellants^  v.  W,  C  Langley  et  al.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  South  Carolina.  Mr.  Justice 
Swayne  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court, 
with  costs.  ^ 

No.  216.  James  P.  CarroU  et  al,,  appellants,  v.  Joshua  and  Thomas  Green,  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  District  of  South  Carolina.  Mr. 
Justice  Swayne  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said  cir- 
cuit court,  with  costs,  and  remanding  the  cause  with  directions  to  dismiss  the  hill. 

These  causes  involved  only  questions  of  fact  not  of  general  interest. 

No.  603.  G,  D,  Newhallf  appellant,  v.  Charles  W.  Sanger,  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  California.  Mr.  Justice  Davis  delivered 
the  opinion  of  the  court,  reversing  the  decree  of  the  said  circuit  court,  with  costs,  and 
remanding  the  cause,  with  directions  to  dismiss  the  bill.  Dissenting,  Mr.  Justice  Field 
and  Mr.  Justice  Strong.    The  object  of  this  suit  was  to  determine  the  ownership  of  a 

auarter  section  of  land  in  California.  The  appellee,  who  was  the  complainant,  claimed 
brough  the  Western  Pacific  Railroad  Company,  to  whom  a  patent  was  issued  in  1870,  in 
professed  compliance  with  the  requirements  of  the  acts  of  Congress  commonly  known  as 
the  Pacific  Railroad  Acts.  The  appellant  derived  title  by  mesne  conveyances  from  one 
Ransom  Dayton,  whose  patent,  of  a  later  date  than  that  issued  to  the  company,  recited 
that  the  land  was  within  the  exterior  limits  of  a  Mexican  grant  called  Moquelamos,  and 
that  a  patent  had,  by  mistake,  been  issued  to  the  company.  The  court  below  decreed 
that  the  appellee  was  the  owner  in  fee  simple  of  Uie  land,  and  that  the  patent  under 
which  the  appellant  claimed  should  be  cancelled.    This  view  is  here  affirmed. 

No.  710.  The  Town  of  Elmwood,  plaintiff  in  error,  v.  George  0.  Marcy,  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illinois.  Mr.  Justice 
Davis  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circait 
court,  with  costs,  and  remanding  the  cause  with  directions  to  award  a  new  trial.  Dis- 
senting, Mr.  Justice  Strong,  Mr.  Jdstice  Clifford,  and  Mr.  Justice  Swayne. 

No.  78.  Charles  R,  Tyng  et  al. ,  plaintiffs  in  error,  v.  Moses  H,  GrinnelL  In  error  to 
the  Circuit  Court  of  the  United  States  for  the  District  of  New  York.  Mr.  Justice  Clif- 
ford delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  aaid  circuit  court, 
with  costs.  In  this  cause  the  court  defines  the  (ufference  oetween  ^'  wrought  iron  tubes '' 
and  "  wrought  iron  flues  "  as  used  in  the  revenue  acts. 

No.  211.  Frederick  Robert  et  al.,  appellants,  v.  7*Ae  Propeller  Galatea,  ffv-  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  Xork. 
Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  reversing  the  decree  of  the  said 
circuit  court,  with  costs,  and  remanding  the  cause  with  directions  to  amend  decree,  affirm- 
ing the  decrees  of  the  district  court.  This  was  a  collision  suit  in  admiralty,  involving 
no  questions  of  law. 

No.  219.  Steam  Ferry  Boat  America,  ffc,,  appellants,  y,  Camden  jr  Amboy  Railroad 
and  Transportation  Company,     Appeal  from  the  Circuit  Court  of  the  United  States  for 
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the  Southern  District  of  New  York.  Mr.  Justice  Clifford  deliyered  the  opinion  of  the 
court,  reversing  the  decree  of  the  said  circuit  court,  with  costs,  and  remanding  the  cause 
for  finrther  proceedings,  in  conformity  with  the  opinion  of  thb  court.  This  was  also  an 
appeal  in  aamiralty.  This  court  finds  that  there  was  mutual  fault  and  makes  its  decree 
accordingly. 

No.  176.  The  United  Slates j  appeUants^  v.  Eugene  Diekleman,  Appeal  from  the  Court 
of  Claims.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  reversing  the 
judgment  of  the  said  court  of  claims,  and  remanding  the  cause,  with  directions  to  dismiss 
the  petition.  This  was  a  claim  for  damages  hy  a  Prussian  subject  for  the  detention  of 
the  ship  Essex^  at  New  Orleans,  by  the  military  authorities,  in  September,  1862.  The 
substance  of  the  decision  is,  that  bv  goinz  to  New  Orleans,  the  Essex  subjected  herself 
to  the  operation  of  martial  law,  ana  must  be  content.  She  went  there  for  gain,  and  vol- 
untarily assumed  all  the  chances  of  the  war  into  whose  presence  she  came.  By  avail- 
ing herself  of  the  privileges  granted  by  the  proclamation  openingthe  port,  she  in  effect 
covenanted  not  to  do  any  acts  in  violation  of  the  laws  of  war.  xhe  commander  of  the 
army  there  finding  on  board  the  Essex  certain  articles  contraband  of  war,  intended  for 
use  to  promote  the  rebellion,  directed  that  she  should  not  clear  until  those  articles  were 
landed.  His  order  was  law,  and  the  Essex  is  entitled  to  no  damage  under  our  treaty 
with  Prussia,  or  by  the  general  laws  of  nations. 

No.  908.  The  United  States  v.  John  B»  Raymond^  assignee  in  bankruptcy  of  J,  TT. 
Maybin;  No.  911.  Same  v.  Thomas  Kidd;  No.  912.  Same  v.  James  J.  Cowan,  administra- 
tor of  Sarah  Cotoan,  deceased;  No.  918.  Same  v.  /.  B,  Brabston;  No.  914.  Same  v.  Char* 
lotte  Spear;  No.  916.  Same  v.  E.  K.  ATLean;  No.  916.  Same  v.  J,  Reese  Cooke;  No. 
917.  Same  v.  Ellen  D.  Matchelor;  No.  918.  Same  v.  George  Hawkins;  No.  919.  Same  v. 
James  J.  Cowan,* administrator  of  John  Cowan,  deceased;  No.  921.  Same  v.  A>  F, 
Gardner,  assignee  in  bankruptcy  of  Robert  G,  Johnson ;  No.  924.  Same  v.  Hannah  Baden- 
heim,  executrix  of  Henry  Bodenheim,  Appeals  from  the  Court  of  Claims.  Mr.  Chief 
Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  court  of 
claims. .  Dissenting,  Mr.  Justice  Field.  The  facts  in  these  cases,  as  shown  by  the 
records  and  the  findings  of  the  court  of  claims,  were  that  during  the  years  1868,  1864, 
and  1865  large  quantities  of  cotton  were  captured  by  the  military  forces  of  the  United 
States  and  tuen  from  the  owners  in  the  State  of  Mississippi.  The  identity  of  the  sev- 
eral parcels  so  captured  was  destroyed,  and  the  property  of  each  owner  could  not  be 
traced.  A  very  large  quantity  was  used  by  the  army  of  the  United  States  for  defensive 
purposes  in  the  vicinity  of  Vicksburg.  Much  of  it  was  stolen,  destroyed,  or  otherwise 
lost.  After  the  surrender  of  Vicksburg,  such  as  could  be  found  and  saved  was  collected 
at  that  place  and  at  Natchez,  and  afterwards  intermingled  and  stored  in  a  common 
mass.  Subsequently  it  was  9ent  forward  and  sold  by  the  treasury  agents  in  the  same 
intermineled  condition.  The  proceeds  were  paid  into  the  treasury  as  a  common  fund 
produced  from  the  sale  of  this  common  mass  of  unidentified  cotton,  shipoed  and  re- 
ceived under  these  circumstances.  The  court  of  claims  found  as  a  fact  that  tne  cotton  of 
each  of  these  several  plaintiff's  contributed  to  and  formed  part  of  this  mass  so  intermin- 
gled and  sold.  This  finding  was  not  based  upon  evidence  specifically  tracing  the  prop- 
erty of  each  claimant,  but  upon  the  assumption  that,  under  tne  circumstances  attending 
these  collections,  all  cotton  started  from  the  place  of  capture,  on  the  way  to  Vicksburs 
or  Natchez,  in  a  manner  that  would  naturally  carry  it  into  the  mass,  must  be  presumed 
to  have  gone  there,  unless  it  was  shown  to  have  been  lost  or  shipped  to  some  other  point. 
The  court  upon  this  finding  ascertained  the  amount  of  the  fund  remaining  in  the  treas- 
ury, after  deducting  payments  theretofore  made  to  other  claimants  ;  me  number  of 
bales  sold  to  create  the  fund  for  which  payment  had  not  already  been  made,  and  the 
number  of  bales  contributed  by  each  of  these  plainti£b  to  the  common  mass.  It  then 
gave  judgment  in  favor  of  the  plaintiff  in  eacn  case  for  a  sum  which  bore  the  same 
proportion  to  the  whole  fund  still  on  hand,  that  the  number  of  his  bales  did  to  the  whole 
nuoiber  then  represented  *by  the  fund.  The  course  of  the  court  below  is  here  approved 
and  its  judgments  affirmed. 

No.  198.  Gaius  WkUfeld,  ampeUant,  v.  The  United  Stales.  Appeal  from  the  Court  of 
Claims.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  judg- 
ment of  the  sud  court  of  claims  in  this  cause.  Dissenting,  Mr.  Justice  Field.  In  this 
caae  it  is  held  that  cotton  sold  to  the  Confederate  States  during  the  war  by  a  resident  of 
Alabama  —  he  receiving  lawful  State  bonds  in  payment — passed  to  the  Confederate 
States  and  became  their  property,  liable  to  capture  and  confiscation  by  the  government. 
Nor  did  it  affect  the  transfer  that  the  Confederate  States  afterward  became  insolvent. 
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The  contract  was  exeoaled  beCooe  ihe  inaoWency,  and  completed  nales  in  rach  caaea  will 
be  enforced,  althooeh  contracts  of  sale  in  aid  of  the  rebellion  would  not  be.  % 

No.  168.  H.  N,  Spencer,  appellant  v.  The  UniUd  StaleB,  Appeal  from  the  Couvt  d 
Claims.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affin^i^g  the 
judCTient  of  the  said  court  of  claims.    • 

No.  218.  The  New  York  Life  Innurance  Company,  piakuW  in  error,  ▼.  Henri^ta  Hen- 
derton.  In  error  to  the  Supreme  Court  of  Appeals  of  the  state  of  Virginia.  Mr.  Chief 
Justice  Waite  announced  the  opinion  of  the  court,  dismissing  the  writ  of  emx  for  the 
want  of  juruidiction.    Dissenting,  Mr.  Justice  Bradley. 

.No.  900.  Michael  McStay  et  al,  j^intiffe  in  error,  ▼.  /of.  iS^.  Friedmati*  In  error  to  the 
Supreme  Court  <^  the  State  of  California.  Mr.  Chief  Justice  Waite  announced  the 
opinion  of  the  court,  dismissing  the  writ  of  error  in  this  cause  for  the  want  of  jurisdic- 
tion. 

No.  190.  Selah  Chawberlam,  appeliftni  v.  The  Si.  Paul  jr  Sioux  City  R.  R.  Co,  d  a/. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Minnesota.  Mr. 
Justice  Field  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit 
court,  with  costs.  Dissenting,  Mr.  Justice  Strong.  In  this  cause  it  is  held:  (1.)  The  Act 
of  Congress  of  March  8,  18^7,  granting  certain  lands  to  the  Territorv  c^  Mumesota  for 
the  purpose  of  aiding  in  the  construction  of  several  lines  of  railxoaa  between  diferent 
points  m  the  territory,  only  authorized  for  each  road,  in  advance  of  its  construction,  a 
sale  of  one  hundred  and  twenty  sections ;  no  further  disposition  of  the  land  along  either 
road  was  allowed,  except  as  the  road  was  completed  in  divisions  of  twenty  miles ;  (2.) 
Where  land  is  conveyed  to  the  state  by  a  corporation  as  indemnity  against  losses  on  her 
bonds  loaned  to  it,  the  bondholders  have  no  equity  for  the  application  of  the  land  to  the 
payment  of  the  bonds  which  can  be  enforced  against  the  st^te,  and  hei  grantees  take  the 
p^perty  discharged  of  any  claim  of  the  bondholders. 

AMBNDMX2IT8  TO  BULSa. 

Add  at  the  end  of  paragraph  9,  mle  6 :  There  may  be  united  with  a  motion  to  dismiss 
a  writ  of  error  to  a  state  court  a  motion  to  affirm,  on  the  ground  that,  although  the  record 
may  show  that  this  court  has  jurisdiction,  it  is  manifest  the  writ  was  taken  for  delay  only, 
or  that  the  question  on  which  the  jurisdiction  depends  is  so  frivolous  as  not  to  need 
fhture  ar^ment. 

Amendments  to  Rule  10  —  Paragraph  1.  So  that  it  will  read  as  follows  :  In  aH  cases 
the  plaintiff  in  error,  or  appellant  (on  docketing  a  cause  and  filing  the  record),  shaU  enter 
into  an  undertaking  to  the  clerk,  with  security  to  his  satisfaction,  for  the  payment  of  his 
fees,  or  otherwise  satisfy  him  in  liiat  behalf. 

Paragraph  6.  So  tfaiat  it  will  read  as  follows :  In  all  cases  of  dismissal  for  want  ef 
jurisdiction  the  fees  for  the  copy  shall  be  taxed  against  the  party  bringing  the  cause  into 
court,  unless  the  court  shall  otherwise  direct. 

Adjourned  to  the  time  and  place  appointed  bt  law. 


DIGEST  OF  CASES 

PUBLISHBD  IK  BXTBiTBO  IN   LATE   IBSTJEg  OF  AHBBIOAJf    LBSAL  PBBI' 

CH)I<7ALS. 

ABBRBTLATIONS. 

Albany  L.  J.-^Albatiy  Law  Journal,  Albany,  N.  Y.,  Weed,  PABSOjcre  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  O.,  H.  M.  Moo9. 

Am.  Law  Beg.  -^  American  Law  Regieter,  Philadelphia,  Pa.,  D.  B.  Canvibld  &  Co. 

Cent.  L.  J,  — Central  Law  Journal,  St.  Louis,  Mo.,  SauLS,  Thomaa  &  Wbntwoeth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.*  Chigaoo  Lboal  Nsw«  Co. 

Daily  &eg.  —  Z>(ii?y  Rt^iMer,  New  York,  80S  £^t>adway. 

Ins.  L.  J»—rImuranoe  Lorn  Jowaudy  New:  York,  C.  C.  liflfB,  17«  &^oadway. 
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Int.  ReY.  Bac.^  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Churob. 

Leg.  Ghron.  —  LegeU  Chronicle,  Pofctsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  6az.  — Legcd  Gazette,  Philadelphia,  Pa.,  Kixo  h  Baxrd. 

Leg.  Int.  —  Le^  Intelligencer,  FhiJadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jnr.  —  Monthly  Western  Junet,  Bloomington,  III.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  ReyiHer,  New  York,  Campbell  &  Co. 

Pae.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Booardus. 

Pittsb.  L.  J.  —  Piit^urg  Legal  Journal,  Phtsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Waskinglon  Law  Reporter,  Waahin^n,  D.  C,  Jno.  L.  Ginck. 

West.  Jnr.  —  Western  Jurist,  Des  Moinee,  Iowa,  Mills  &  Co. 

ACT  OF  GOD.    See  Contract. 

BANKRUPTCY. 

AssioMiiENT  BY  HUSBAND  TO  WIFE  IN  FRAUD  OF  CREDITORS.  —  Property  was  pur- 
chased in  the  wife's  name,  portions  of  it  afterwards  sdd  or  exchanged  and  other  property 
pnruhased,  which,  at  the  end  of  some  years,  and  on  the  bankruptcy  of  the  husband,  had 
increased  in  Yalne  to  $20,000  —  the  wife  had  only  contributed  about  $8,000.  Held,  that 
tlie  assignee  in  bankruptcy  of  tbe  husband  was  entitled  to  the  property.  Muirhead  ▼. 
Aldridge,  C.  C.  U.  S.  N.  J.,  Leg.  Int.,  June  9,  1876. 

BILLS  AND  NOTES. 

1.  Coupons  ob  railroad  bonds. — When  negotiable.  -^Riohts  of  bona  fide 
HOLDER  WHERE  COUPONS  HAVE  BEEN  STOLEN.  —  The  eoupotts  of  certain  railroad  bonds 
were  in  these  words  :  "  $35.  The  Indianapolis,  Bloomington,  ($95)  and  Western  Rail- 
way Company  will  pay  the  bearer,  at  its  agency  in  the  city  of  New  York,  thirty-five 
doUars  in  gold  coin  on  the  first  day  of  April,  1871,  for  semi-anBual  interest  on  bond 

No. .    A.  P.  Lewis,  Secretary."    Held,  that  they  were  negotiable  and  entitled  to  all 

the  incidents  d  negotiable  paper,  such  as  days  of  grace ;  also,  that  a  bond  fide  purchaser 
after  the  coupons  were  due,  out  before  the  days  of  grace  had  expired,  was  entitled  to  re- 
cover, although  the  coupons  had  been  stolen.  Evertsan  t.  Nationtd  Bank  o/Newport^ 
Ct.  Ap.  N.  IT,  Albany  t.  J.,  May  IS,  1876. 

2.  Ibid.  — :  Certain  coupons  of  railroad  bonds  were  as  follows  :  *^  $96.    Interest  warrant 

for  thirty-five  ($35)  dollars  upon  bond  No. of  tlM  Danville,  Urbana,  BJoominston,  aad 

Pekin  Railroad  Company,  pavable  in  gold  coin,  at  the  oOice  of  the  Farmers'  Loan  and 
Trust  Company  in  the  city  of  New  York,  April  1,  1871.  W.  J.  Ermeatrout,  Seoetary." 
Held,  that  the  coupons  were  not  negotiable.    lb. 

BOKD.    See  Bills  and  Not^s,. 
CHARTER.    See  Corporation,  8,  4. 

CONSTITUTIONAI.  LAW. 

1.  Statute  will  be  declared  void  on  motion  for  provisional  injun€tion 
OKi^T  WHEN  THE  CASE  IS  VERT  OLBAR.«**It  should  be  a  Very  clear  ease  to  justify  a 
court  in  deciding  that  an  act  of  the  legislature  is  invalid,  upon  a  motion  for  a  provisional 
injiuietion,  a  proceeding  which  addresses  itself  particularly  to  judicial  discretion.  Zo- 
throp  V.  Stedman,  C.  C.  U.  S.  Conn.,  Am.  Law  'Reg*,  June,  1876. 

2.  The  statement  of  a  fact  in  the  preamble  of  a  statute  is  not  evidence  as 
against  a  party  affected  without  his  consent,  but  where  the  legislature  does  an  act  within 
its  powers,  a  statement  of  its  reasons  in  a  preamble  will  not  Sffect  the  validity  of  its  act. 
lb. 

See  Corporation,  8,  4. 

CONTRACT. 

C<HfTRA£T    OOr    SALB.«T*AeRaEMRNT    Te     DBLIVBR   CROP. -^  ACT    OF    GOD. -*.  In 

March,  1879,  defiuuiant  entered  into  a  contract  to  sell  to  the  plaintiffs*  two  hundred  tons 
of  Regent  potatoes  grown  on  land  belonging  to  the  Msndant  at  W.,  to  be  delivered  in 
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September  and  October."  Enoagh  of  defendant's  land  at  W.  to  produce,  nnder  ordinary 
circumstances,  the  stipulated  number  of  tons,  was  sown  with  potatoes,  but  owing  to  a 
bliffbt  which  occurred  in  August,  the  land  produced  only  eigfa^  tons  of  potatoes,  there 
being  no  default  or  negligence  on  the  part  ot  the  defendant,  ifne  defendant  having  de- 
livered the  eighty  tons,  and  an  action  having  been  brought  for  non-delivery  of  the  re- 
mainder. Held  (affirming  the  judgment  of  the  queen's  l^nch),  that  the  above  contract 
not  being  an  absolute  contract  to  deliver,  but  a  contract  to  deliver  specific  eoods,  and  the 
performance  having  been  rendered  impossible  by  causes  over  which  the  defendant  had 
no  control,  the  defendant  was  therefore  excused.  Tcmlor  v.  CaldweUj  3  B.  &  S.  826, 
followed.      Howell  v.  Couplandy  £ng.  Ct  Ap.,  Albany  L.  J.,  June  10,  1876. 

See  CORFOBATION,  8. 

CORPORATION. 

1.  The  princiflb  that  a  stockholder  of  a  compant  cannot  maxntaxn  a  bill 
IN  EQUITY  AGAINST  A  WBONODOEB  to  prevent  an  injury  to  the  corporation,  unless  it 
shall  be  averred,  and  shall  affirmatively  appear,  that  the  corporation  has  refused  to  take 
measures  to  protect  itself,  does  not  extend  to  a  bill  which  is  in  good  faith  filed  by  a  cred- 
itor.    Lothrop  v.  Stedman,  C.  C.  U.  S.  Conn.,  Am.  Law  Reg.,  June,  1876. 

2.  A  HOLDEB  OF  A  POLICY  IN  AN  INSUBANCE  COMPANY  Is  a  creditor  within  this 
rule,     lb, 

8.  Chabtbb  defined.  —  Repeal  of  chartbb. —  Effect  of  bbpbal  upon  ex- 
isting    CONTBACTS. — POWEBS     OF      LEGI8LATUBE.  —  APPOINTMENT    OF    TBUSTKE 

BY.  — *  A  charter  is  a  contract  between  the  state  and  the  corporators,  and  the  corporation 
takes  the  grant  subject  to  the  limitations  contained  in  the  act  of  incorporation.  If  no 
power  of  repeal  is  reserved,  none  can  be  exercised  ;  but  when  a  charter  itself  or  a  gen- 
eral statute  provides  that  the  charter  is  subject  to  repeal  by  the  legislature,  at  its  pleas- 
ure, without  restrictions  or  conditions  limiting  the  power  of  repeu,  the  legislature  has 
the  right  to  exercise  its  power  summarily  and  at  wiU,  and  its  action,  being  a  legislative 
and  not  a  judicial « act,  cannot  be  reviewed  by  the  courts,  unless  it  should  exercise  its 
power  so  wantonly  and  carelessly  as  to  palpably  violate  the  principles  of  natural  justice. 
A  repeal  of  a  charter  does  not  of  itself  violate  or  impair  the  obligations  of  any  contract 
whicn  the  corporation  has  entered  into.  But  the  legislature  cannot  establish  such  rules 
in  regard  to  the  management  and  disposition  of  the  assets  of  the  corporation,  that  the 
avails  shall  be  diverted  from  or  divided  unfairly  and  unequally  among  the  creditors,  and 
thus  impair  the  obligation  of  contracts,  or  that  the  portion  of  the  avails  which  belong  to 
the  stockholders  smM  be  sequestered  and  diverted  from  the  owners,  and  thus  injure 
vested  rights.  The  legislature  has  the  right  to  appoint  a  trustee,  to  take  the  assets  and 
manage  &e  affairs  of  a  corporation,  whose  charter  has  been  repealed,  in  conformity  with 
the  general,  just  rules  which  it  has  prescribed,  or  with  the  rules  of  a  court  of  equity,  if 
no  statutory  provisions  have  been  enacted.  If  no  trustee  is  appointed  by  the  legislature, 
a  court  of  equity,  which  never  allows  a  trust  to  fail  for  the  want  of  a  trustee,  would  see 
to  the  execution  of  that  trust,  although  by  the  dissolution  of  the  corporation  the  legal  title 
to  the  property  had  been  changed,     lb, 

4.  Conditional  bepeal  of  chabteb.  —  DbleVjation  of  legislative  pow- 
BBS.  —  A  statute  repealing  a  charter  at  a  certain  date,  provided  that  the  company  shall 
make  up  a  deficiency  in  its  assets  before  that  date,  then  the  charter  shall  remain  ia 
force,  and  appointing  a  special  tribunal  to  determine  whether  the  deficiency  is  made  up 
or  not,  is  not  a  delegation  of  legislative  power,  and  is  valid.  A  statute  may  be  passed  to 
take  efiect  on  the  happening  of  a  future  event.    lb, 

COUPONS.    See  Bills  and  Notes,  1, 2 

DURESS.    See  Insubanob  4. 

EVIDENCE. 

Declabations  of  employes. — In  an  action  against  a  railroad  company  fi>r  loss  by 
negligence,  the  declarations  of  a  brakeman  or  a  section  master,  not  near  enough  to  the 
time  and  place  of  the  accident  to  be  parts  of  the  res  gesta,  are  not  evidence.    Ihe  role 
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as  to  declarations  of  agents  is  the  tame  for  corporations  as  for  individuals.     F.  jr  T.  R. 
H.  Co,  y.  SayerSf  Ct  Ap.  Ya.,  Am.  Law  Beg.,  May,  1876. 

HOMESTEAD  EXEMPTION. 

CoNVKTANCE  BY  HUSBAND.  —  JoiKDER  OP  WIFE.  —  Under  a  statute  which  exempts 
from  legal  process  a  homestead  in  the  possession  of  the  head  of  a  family,  and  the  im- 
provements therein,  to  the  value  in  all  of  one  thousand  dollars,  to  enure  to  the  benefit  of 
the  widow,  and  provides  that  the  property  shall  not  be  alienated  without  the  joint  con- 
sent of  husband  and  wife,  evidenced  oy  converance  duly  executed  as  required  by  law  for 
married  women,  a  deed  by  the  husband,  in  whom  was  the  legal  title,  neither  naming  the 
wife  nor  mentioning  the  homestead  right,  will  not  pass  the  homestead  right  nor  estop  the 
husband  and  wife  from  claiming  tbe  same,  although  signed  by  the  wife  and  proved  as 
required  by  law  for  married  women.  Hoye  v.  HouUter^  Ch.  Court  of  Nashville,  Tenn., 
Cent.  L.  J.,  June  9, 1876. 

HUSBAND  AND  WIFE. 
See  Bakkrt7ptct;  Hombstead  Exemption;  Insurance,  4. 

INSURANCE. 

1.  Where  application  is  filled  out  bt  the  agent.  —  The  court  below  in- 
structed the  jury  as  follows  :  ^  If  you  find  that  the  plaintiff  was  asked  to  and  did  siffn 
the  application  in  blank,  and  the  asent  of  the  defendant  filled  it  up  on  his  motion  wim- 
out  knowledge  of  plaintiff  as  to  what  the  answers  were ;  or  if  you  should  find  that  the 
plaintiff  made  true  and  correct  answers,  but  the  agent,  in  writing  the  answers,  for  any 
reason  wrote  incorrect  answers,  the  plaintiff  will  not  be  responsible  for  the  acts,  mistakes, 
or  wrongs  of  such  agent."  Htld^  that  there  was  no  error.  Kingston  y.  JEtna  Ins,  Co., 
S.  C.  Iowa,  Ins.  L.  J.,  May,  1876. 

2.  Premium  note  and  policy  as  part  of  one  contract. —  The  note  given  for  the 
premium  provided  that  if  not  paid  at  maturity  the  premium  should  be  considered  earned, 
and  the  policy  void,  and  the  company  should  not  be  liable  while  the  note  remained  over- 
due and  unpaid.  The  pc^y  contracted  subject  to  the  payment  of  the  note,  ^<  according 
to  the  terms  thereof,  which  constitutes  the  basis  of  this  insurance."  Also  that  the  com- 
pany should  not  be  liable  while  due  and  unpaid,  but  liability  should  i^ain  attach  on  sub- 
sequent payment  before  suit  brought.  Also  that  suit  might  be  brought  after  it  was  over- 
due sixty  days,  and  the  commencement  of  such  suit  should  cancel  all  liabilities,  and  the 
premium  should  be  considered  as  earned.  Hdd,  that  the  policy  and  note  together  con- 
stituted the  contract,  and  all  liability  of  the  company  ceased  after  commencement  of  Uie 
suit,  though  they  might  recover  the  premium.     ShxJtz  v.  Hawkeys  Ins.  Co.,  lb. 

8.  Dbscription  of  property  insured.  —  Increase  of  risk.  —  Termination  of 
Policy  by  Insurer.  — -  'The  action  was  on  two  policies  of  insurance  against  fire,  on 
buildings  and  machinery  issued  by  the  defendant  to  one  Wilson,  the  owner,  with  the 
loss,  if  any,  payable  to  the  plaintiff  as  his  mortgagee.  Each  policy  contained  the  follow- 
ing conditions :  "  If  the  assured  shall  cause  the  buildings,  goods,  or  other  property,  to  be 
described  in  this  policy  otherwise  than  as  they  really  are,  so  that  they  be  charged  at  a 
lower  premium  than  is  herein  proposed,  this  policy  shall  be  of  no  force ;  or  if  the  risk 
shall  be  increased  by  any  means  whatever,  within  the  control  of  the  assured,  during  the 
continuance  of  the  insurance,  and  notice  be  not  given  to  the  company,  and  such  increased 
risk  be  allowed  and  indorsed  thereon,  this  policy  shall  be  of  no  force  ;  or  if,  during  the 
insurance,  the  risk  be  increased  by  the  erection  of  buildings,  or  by  the  use  or  occupation 
of  neighboring  premises,  or  otherwise ;  or  if  for  any  other  cause  the  company  shall  so 
elect,  it  shall  be  optional  with  the  company  to  terminate  the  insurance,  after  notice  given 
to  the  assured,  or  his  representative,  of  their  intention  to  do  so ;  in  which  case  the  com- 
pany will  refund  a  ratable  proportion  of  the  premium."  Also  attached  to  each  policy 
were  the  customary  **  mortgagee  clauses."  The  defendant  proved  the  giving  of  notice  to 
Wilson  personally  of  its  intention  to  terminate  the  policies,  tendering  to  iiim  the  unearned 
premiums,  on  September  21,  1971,  and  notifying  the  plaintiff  thereof.  The  loss  occurred 
December  20,  1871.  Held,  that  the  above  clause  contained  four  distinct  and  independent 
conditions,  each  of  the  first  two  providing  for  the  avoidance  of  the  insurance,  and  each 
of  the  last  two  providing  for  the  termination  of  the  policies  by  the  insurer;  the  grounds 
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of  ihe  Ant  two  being  acts  of  tke  aMuved,  tbe  gioondi  of  the  third  beuig  acts  of  third  per* 
BOOB,  and  the  last  olause  resting  ob  the  jadgnuwt  or  volition  of  the  insaren ;  that  the  last 
clause  in  the  conditions  constitutOB  a  complete  condition  by  itself,  and  gives  the  compaoy 
an  absolute  right  of  election  to  terminate  the  policy  at  any  time,  by  giving  the  notice 
and  making  the  repayment  prescribed  therein;  that  the  words '' any  other  cause  "  in 
the  last  clanse  are  not  to  be  interpreted  by  the  mie  ^  noteiiur  a  soctts,"  and  r^erence  to 
the  preceding  specified  caoses  is  not  requisite  to  ascertain  their  meaning.  Tliat  in  view 
of  the  dissimilarity  of  the  groonds  and  objects  of  the  several  claases,  and  the  exhausting 
of  the  class  of  increases  of  risk  by  the  acts  of  the  aisured,  by  means  of  the  words  **b7 
any  means  whatever  "  in  the  second  clause,  and  the  exhausting  of  the  class  of  iacresses 
of  risk  by  acts  of  third  persons  by  force  of  the  ooncluding  woras  "  or  otherwise  "  in  the 
third  clause,  the  words  ^  any  other  caose  "  in  the  final  clause  are  excluded  finom  the  mean- 
ing of  increase  of  risk  of  any  kind ;  that  the  action  taken  by  the  company  for  termi- 
nating the  policies  in  suit  was  sufficient  lor  that  purpose ;  that,  on  the  facts  Mx>ve  stated, 
it  was  error  in  the  judge  at  the  trial  to  direct  a  verdict  for  Uie  plaintiff  after  the  ordiiuuy 
proof  of  the  loss,  with  proof  by  the  defendant  of  such  notice  and  repayment.  Interna- 
tional R.  Co.  V.  Franklin  Fire  fns^  Ce.^  Ib« 

4.  Husband  and  wife.  —  Policy  on  husband's  life  payable  to  wife.  — As- 
siONMBNT  BY  wiFB.  —  DuRBsa.  — A  polioy  of  iasBTOnce  was  taken  on  the  life  of  a  hus- 
band for  the  sole  use  of  his  wife,  and  payable  to  her  or  her  assigns.  The  wife,  influenced  by 
the  importunity  of  her  husband,  ana  under  ohnoomstances  amounting  to  a  contrdling  dn- 
resB,  and  which  deprived  her  of  that  necessary  freedom  in  the  exercise  of  her  mental  facul- 
ties to  make  the  aet  binding  upon  her,  attached  her  signature  to  a  blank  printed  form  sot 
attached  to  the  policy,  wi&out  name  of  assignee  or  date,  or  designation  of  the  policj, 
and  with  no  direction  from  her  as  to  filling  Ukt  bbuiks  or  delivery  of  the  assignmeat  or 
poHcv.  B.  havinff  advanced  to  the  husband  oertatn  promissory  notes  to  a  large  amooBt, 
whicn  he  had  finally  to  pay,  upon  the  faith  of  the  fansbaiid's  securing  him  by  the  assigii- 
meat  of  policies  of  insurance  and  other  property,  the  husband  caused  the  assignment  to 
be  filled  up  with  a  transfer  of  the  policy  aforesaid  to  B.,  and  delivered  this  assignment, 
and  subsequently  also  the  policy  itself,  to  B.  Upon  the  death  of  the  husband,  in  a  con- 
test between  the  wife  and  the  assignee  of  B.  (lor  dbe  benefit  of  creditors),  as  to  which 
was  entitled  to  reoover  on  the  policy,  it  was  held :  1.  That  B.'s  assignee  ooold  claim  no 
peater  right  than  B.  held  in  the  poUey ;  2.  That  the  wile  was  entitled  to  recover,  ss  the 
importunity  under  which  she  signed  the  mstruaent  of  assignment  was  sodi  as  todeprire 
her  of  her  free  agency,  or  soch  as  she  was  too  weak  to  resist,  and  she  ought  not  to  be 
held  responsible  therefor.  Whitridge  v.  Bmrry,  Cl  Ap.  Md.,  Am.  Law  Beg.,  Jons, 
1876. 

See  CoBPOBATioir,  S. 

MUNICIPAL  CORPOKATIOK 

LlABILFTT  FOB  IfBALIOEMCB  IN  n«Pni0  ITS  SlllEKTS  IN  REPAIR. —  MUHICIPAL- 
ITY  CANNOT    DITB8T    ITSELF    OF    RBSPONSIBILITT    UNLESS    AUTBORISBD    BY  STAT^ 

UTE.  —  The  charter  of  a  compaav  operating  cars  drawn  by  horse  power  npon  trseb 
laid  in  the  streets  of  a  city  provided  that  sud  corporation  should  keep  in  repair  snek 
poriioos  of  the  streets  as  snoold  be  occupied  by  their  tracks,  and  should  be  liable  for  any 
loss  or  injury  that  any  person  shall  sustain  by  reason  of  any  carelessnesss,  ne^ect,or  mis- 
conduct of  its  agents  and  servants,  in  the  management,  oonstmelaon,  or  use  cS  said  trscks 
or  streets  ;  and  in  case  any  damage  shall  be  recovered  against  sud  towns  or  the  said 
city,  by  reason  of  any  such  misconduct,  defiset,  or  want  of  repairs,  said  oorporatioa  sbaU 
be  liable  to  nay  such  towns  and  city  respectively  anv  sum  thus  recovered  aeainst  then, 
together  witn  all  costs  and  reasonable  expenditures  ucnrred  by  them  respectively,  in  tbe 
defence  of  any  such  suit  or  suits  in  which  recovery  may  be  had ;  and  said  eorporstioo 
shall  not  incumber  any  portion  of  the  streets  or  highways  not  oocnoied  by  said  tracks. 
In  an  aoticm  against  the  city  to  recover  damages  for  injones  oaascd  by  a  defective  high- 
way, which  was  made  unsafe  by  work  done  by  the  miboad  oompaay  ob  ito  track  :  Ndd^ 
that  the  dty  was  liable  for  neglecting  to  keep  its  streets  sale  and  convenient  for  imblie 
travel ;  that  the  duty,  resting  upon  a  town  or  dfy,  to  keep  its  highways  safe  sad  cos- 
venient,  is  a  public  duty,  and  that  it  lias  no  power,  unless  authorixed  by  statute,  todiiest 
itself,  either  by  contract  or  ordinance,  of  its  capacity  to  discharge  this  dsty.  Walton  v. 
THpp,  S.  C.  R.  1.,  Am.  Law  Reg.,  May,  1876. 
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NEGLIGENCE. 

FaIJLURB    of    railroad    company    to    OIVB    SIGNAL.  —  WhBRE    AN    ANIMAL    IS 

KILLED  DT  A  TRAIN  AT  A  PUBLIC  CROSSING,  proof  that  the  employees  ia  change  of 
the  train  failed  to  ring  the  bell  or  soand  the  whistle,  as  required  by  the  statute  (Wag* 
Stat.  310,  §  8),  is  not  sufficient  to  authorize  a  verdict  against  the  company.  It  must  b^ 
further  shown  by  facts  and  circumstances  that  such  neglect  caused  the  injury.  The 
failure  to  give  the  signals  is  UM^ligence,  but  having  shown  that  fact,  it  must  be  supple- 
mented by  testimony  to  show  iMi  the  neglieence  caused  the  damage,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  show  thai  sucn  negligence  caused  the  injury.  Howenstein 
V.  Pacific  RaUroad,  55  Mo.  33,  overruled  ;  Owens  v.  H,  jr  St,  J.  E,  Co.  58  Mo.  386,  not 
followed.    Holman  v.  Chicago  ff  R.  L  {f  S,  R.  R.  Co^^  S.  C.  Mo.,  Cent.  L.  J.,  June 


9,  1876. 


See  EviDENCK ;  Municipal  Corporation. 


PARENT  AND  CHILD. 


1.  Of  the  CUSTODY  of  THB  CHILD. — PrIMA  FACIE  RIGHT  OF  FATHER  MAT  RE 
WAIVED  OR  FORFEITED. — RULBS  RT  WHICH    COURTS  WILL  BR  GOVERNED.  —  DlS- 

CRETiOH  OF  CHILD,  ETC. —  The  father  is  printd  facie  entitled  to  the  custody  of  his  chil- 
dren, and  where  he  is  of  sood  charRcter  and  able  and  willing  to  maintain  them,  his  right 
is  paramount  to  that  of  all  other  persons,  except  in  the  single  case  of  an  infant  of  such 
tender  years  as  to  necessarily  require  for  its  own  good  the  care  of  it«  mother.  But  the 
father's  right  is  not  absolute  or  unqualified.  He  may  relinquish  or  forfeit  it  by  contract, 
by  his  bad  conduct,  or  by  his  misfortune  in  beine  unable  to  give  it  proper  care  and  sup- 
port. Where  a  father  has,  through  his  fauH  or  his  misfortune,  lost  or  forfeited  his  right, 
and  subsequently,  by  reformation  or  otherwise,  reinstates  himself  in  a  position  to  prop- 
erly care  for  and  maintain  his  child,  his  right  does  not  necessarily  revive ;  but  a  court 
upon  habeas  corpus  will  exercise  a  sound  discretion  in  view  of  all  the  circumstances  with 
reference  to  the  welfare  of  the  child  itself.  A  court  will  never  order  a  child  into  the 
custody  of  an  improper  person ;  but  where  the  child  has  reached  the  age  of  discretion 
the  court  will  in  many  cases  allow  it  to  make  its  own  choice,  even  though  it  choose  a 
person  whom  the  court  would  not  voluntarily  appoint  There  is  no  fixed  age  at  which 
the  period  of  discretion  is  considered  to  begin.  It  depends  on  the  capacity  of  the  child 
to  reason  sensibly,  though  as  a  child,  in  regard  to  its  condition,  its  feelings,  and  its  fut- 
ure welfare.    State  v.  Bralton,  S.  C.  Del.,  Am.  Law  Reg.,  June,  1876. 

2.  Courts  have  no  jurisdiction  over  the  religious  discipline  and  in- 
struction OF  CHILDREN.  —  Such  matters  are  proper  to  be  taken  into  consideration, 
among  other  circumstances,  in  determining  the  custody  of  children  where  it  is  in  dispute; 
but  a  difference  in  regard  to  religious  views  does  not  of  itself  afford  anv  ground  for  in- 
terference by  the  court  on  petition  of  a  father  who  has  lost  or  forfeited  his  right  of  cus- 
todj,  with  the  person  who  nas  acquired  such  right.    lb. 

TRUSTS. 

Trust  cannot  be  proved  by  parol.  —  Church  built  by  subscription  but 
title  vested  under  the  laws  of  the  Roman  Catholic  Church.  —  Church 
USAGE,  ETC.  —  It  appeared  that  the  land  on  which  a  Catholic  church  and  parsonage 
stands  was  vested  in  the  defendant.  Bacon,  Inshop  of  the  diocese,  no  trust  being  declared 
in  writing  :  Held,  that  no  special  trust  could  be  proved  by  parol.    It  appeared  that  the 

1  Jadge  Hough,  writing  for  the  coart,  uses  the  tending  to  show  that  the  negligence  occasioned 

following  language :  *  *  The  foregoing  extnust  clear-  the  damage. 

Ijr  asserts  that  then  is  no  neessiaiy  oooaactlen  be<-  "  TUs  tesdmony  shoald  consist  of  all  the  faoto 

twe«B  the  failara  to  ring  the  bell,  or  sona^  the  and  droiuastaaoes  attending  the  killing,  so  that 

whistle,  and  the  killing;  that  both  may  ooncor  ia  the  iuiy  could  fairiv  and   rationally   oondnde 

point  Of  time^nd  the  latter  not  be  the  result  of  whether  it  resulted  from  the  failure  to  ring  the 

the  former.    How  then  must  the  construction  be  bell,  or  sound  the  whistle,  or  from  other  causes. 

shown?    By  evidence,  undoubtedly,  by  the  party  In  the  case  at  bar,  no  sach  testimony  was  ofifiered. 

wbs  asserts  that  sach  eoanectran  eidsts^  The  dam*.  Bat  two  facta  were  shown  to  flz  the  defendant's 

age  most  be  shown  to  be  the  result  of  the  negU-  liability;  the  failare  to  give  the  reauired  signal  at 

gence;  that  is,  the  negligence  must  first  be  shown,  the  crossing,  and  the  killiag.    No  fact  was  shown 

and  this  fact  must  be  supplemented  by  testimony  tending  to  connect  the  two."  —  EnrroR. 
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fands  with  which  said  land  was  bought  and  bnildings  erected  had  been  furnished  for 
that  purpose  by  subscriptions  made  to  the  priest  in  cham  for  the  time  being,  under  the 
law,  usage,  and  polity  or  the  Roman  Catholic  Church:  Held^  that  no  trust  resulted  to 
the  society  or  congregation  worshipping  in  said  church.  Heldj  that,  assuming  that  the 
said  congregation  or  society  could,  under  said  statutes,  be  considered  as  haidn^  corpo- 
rate powers,  these  plaintiffs  could  not  maintain  their  bill  for  the  protection  of  the  quasi 
corporate  rights,  b^anse  it  did  not  appear  that  they  had  any  authority,  and  that  they 
could  not  maintain  the  bill  for  the  protection  of  their  own  interest  in  the  quasi  corporate 
property  without  alleging  that  the  society  was  fraudulently  n^lecting  td  protect  its  ovn 
rights,  and  making  uie  society  a  party  defendant.  The  defendants  bavins  stated  ia 
their  answer  that  by  the  law,  usage,  and  polity  of  the  Roman  Catholic  Churdi,  the  title 
to  all  lands  used  for  religious  purposes,  cnurches,  &c.,  is  vested  in  the  bishop  of  the  dio- 
cese in  which  the  same  are  situated,  for  the  use  and  benefit  of  the  universal  Catholic 
Church,  and  that  all  eifts  and  contributions  for  such  purposes  are  understood  to  be  made 
under  that  rule,  and  uiat  these  gifts  and  contributions  were  made  under  that  rule,  and 
it  having  been  found  by  the  court  that  the  legal  title  to  the  property  was  vested  in  the 
defendant,  the  bishop,  without  any  written  declaration  of  trust,  and  that  he  was  account- 
able only  to  his  ecclesiastical  superiors:  Held,  that  the  said  defendant  was  not  aceoantable 
in  this  suit  for  his  management  of  the  property ;  and  it  appearing  that  the  defendant 
Walsh  had  acted  under  the  bbhop*s  direction :  Held,  that  he  was  not  accountable  in  this 
suit :    Heldf  that  this  court  had  no  authority  to  take  this  properbr  from  the  bishop  and 

£Uce  it  in  the  hands  of  a  new  trustee.    Henessy  v.  Walsh^  S.  C.  N.  H.,  Am.  Law  Reg., 
[ay,  1876.  • 

See  Corporation,  8. 

WILL. 

Where  there  is  no  substantial  evidence  op  the  incapacity  of  testator, 
the  validity  of  bis  will  should  not  be  submitted  to  a  jury,  merely  because  its  provisions 
may  seem  to  be  unjust  to  some  of  his  children.  The  growing  disposition  of  courts  and 
juries  to  set  aside  last  wills  and  testaments,  and  to  substitute  in  lieu  thereof  their  own 
notions  as  to  what  a  testator  s?hould  do  with  his  property,  is  not  to  be  encouraged.  Cauf- 
man  ▼.  Long,  S.  C.  Pa.,  Leg.  Int.,  June  9,  1876. 


SX7PBEME  JUDICIAL   COURT  OF   MASSACHUSETTS. 

'  (To  appear  in  116  Mass.) 
TORT  AGAINST   TOWN   ASSESSORS   FOR  ASSESSING   ILLROAL   TAX. 

ALGER  V.  INHABITANTS  OF  EASTON. 

An  action  of  tort  cannot  be  maintained  agahist  a  town  for  the  acts  of  its  assessors  and  collectors, 
in  assessing  illegally  a  tax  upon  a  person  not  an  inhabitant  thereof,  even  if  the  assessors  act  with 
integrity  and  fidelity,  and  are  therefore  by  the  Gen.  Sts.  e,  11,  §  61,  not  themselves  liable  to  sa 
action. 

Tort  for  assault  and  battery  and  false  imprisonment.  Trial  in  the  superior  court,  be- 
fore Aldrich,  J.,  who  allowed  a  bill  of  exceptions  in  substance  as  follows:—* 

The  pluntiff  was  assessed  by  the  assessors  of  th^  defendant  town,  there  being  no  want  of 
integri^  and  fidelity  on  their  part,  for  a  poll  tax  for  the  year  1873.  The  asessors  dnlr  com- 
mitted their  tax  list  with  their  warrant  to  tne  collector  of  the  defendant  town.  The  ccllector 
afterwards  duly  issued  a  warrant  to  Rufus  H.  Willis,  a  deputy  sheriff,  residing  in  said 
town  of  Easton.  The  deputy,  after  due  notice  to  the  plaintiff,  and  for  want  of  sufficient 
goods  upon  which  to  levy  said  tax,  took  the  body  of  the  plaintiff,  and  committed  him  to 
prison.    The  plaintiff  paid  the  tax  and  costs  on  the  following  day  and  was  discharged 
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from  impriflonment.  The  amount  of  the  tax,  which  was  two  dollars,  was  afterwards  paid 
into  the  town  treasury  by  the  collector. 

The  plaintiff  admitted,  and  it  appeared  in  eyidence,  that  all  the  proceedings  of  the 
assessors,  collector,  and  deputy  were  regular,  and  in  legal  and  proper  form ;  but  con- 
tended and  offered  evidence  tending  to  show  that  he  was  not  an  inhabitant  of  the  town 
of  Easton  on  May  1,  1873,  and  that  he  was  then  an  inhabitant  of  West  Bridgewater,  an 
adioinins  town,  to  which  he  moved  in  Mav,  1872. 

The  defendant  asked  the  judge  to  rule,  that  if  the  plaintiff  was  not  an  inhabitant 
of  Easton  on  May  1, 1878,  and  for  that  reason  was  improperly  assessed  by  the  assessors 
of  the  town,  and  arrested  and  imprisoned  as  before  stated,  yet  this  action  could  not  be 
maintained  against  the  town. 

The  judge  declined  so  to  rule,  but  submitted  the  case  to  the  jury  upon  instructions  not 
objected  to. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

E,  a.  Bennett  jr  H,  J.  Fuller,  for  the  defendant,  were  stopped  by  the  court. 

J.  Broum,  for  Uie  plaintiff. 

Gray,  C.  J.  Tids  action  cannot  be  maintained.  The  assessors  and  collectors, 
thoush  elected  by  the  inhabitants  of  the  town,  are  not  the  agents  of  the  town,  but  are 

f»ublic  officers  whose  duties  are  prescribed  by  law.  Dunbar  v.  Boston,  112  Mass.  75. 
f  the  tax  was  illegally  assessed  upon  the  plaintiff,  his  only  remedy  is  by  action  of 
contract  against  the  town  to  recover  back  the  money  paid.  Baker  v.  Allen,  21  Pick. 
382. 

The  plaintiff  relies  upon  the  case  of  Durant  v.  Eaton,  98  Mass.  469,  in  which,  upon 
fact9  like  those  of  the  present  case,  an  action  of  tort  was  brought  aeainst  the  assessors 
and  collector,  and  the  officer  who  served  the  warrant ;  and  Chief  Justice  Chapman  said, 
"^  The  statute  which  protects  assessors  from  responsibility,  except  for  the  want  of  integ- 
rity and  fidelity  on  their  own  part  (Gen.  Sts.  c.  H,  §  51),  throws  the  exclusive  respon- 
sibility upon  the  town,  and  makes  it  responsible  to  the  plaintiff  if  he  can  establish  his 
case.  But  the  question  of  the  form  of  action  against  the  town  was  not  then  before  the 
court ;  and  that  uie  chief  justice  did  not  mean  to  say  that  the  town  would  be  liable  to  an 
action  of  tort  is  shown  by  the  first  words  of  his  opinion,  *'  The  case  of  Baker  v.  Allen, 
21  Pick.  382,  is  decisive  of  this  case."     See,  also,  lAmd  v.  Charlestoum,  99  Mass.  208. 

Exceptions  sustained. 
Wells  and  Morton,  JJ.,  absent. 


The  Monks  of  the  Grande  Chartreuse  and  their  Trade-marks.  —  The 
Reverend  Father  in  God,  Marcel  Marie  Grazier,  Procureur  of  the  Convent  of  the  Grande 
Chartreuse,  has  recently  obtained  a  number  of  injunctions  against  American  manufact- 
urers who  have  been  for  years  infringing  the  trade-marks  used  upon  the  famous  cordial 
made  at  the  ancient  convent.  The  suits  were  very  persistently  defended,  the  defences 
urged  being  that  the  monks,  as  ecclesiastics,  had  no  right  to  manufacture  cordial,  or,  at 
least,  had  no  right  to  be  protected  in  so  d<^ng ;  that  their  trade-marks  had  been  gener- 
ally used  by  American  and  French  manufacturers  of  cordials  for  a  sreat  number  of  years ; 
and  that  as  they  were  aliens  the  court  would  certainly  refuse  their  demand  when  it  was 
made  to  appear  that  to  grant  it  would  be  tantamount  to  breaking  up  the  defendant's 
business.  Sundry  other  points  were  presented  of  a  technical  character  and  were  ear- 
nestly pressed  at  length. 

To  tnese  defences  it  was  replied  on  behalf  of  the  convent  that  the  complainant  had 
complied  fully  with  the  laws  of  the  United  States  in  respect  of  the  registration  of  their 
trade-mark,  and  that  the  use  of  that  which  belonged  to  the  complainant  by  others,  no 
matter  how  long  continued  the  use  might  have  Men,  only  aggravated  the  injury.  It 
was  further  said  in  reply  to  the  special  defences  that  they  were  dieingenuous  and  not  of 
a  character  to  enlist  tne  sympathy  of  a  court  of  equity. 

Judge  Shipman  very  cordially  assented  to  the  views  of  the  counsel  for  the  convent, 
and  granted  the  injunctions  in  all  the  cases.  He  expressed  his  opinion  at  considerable 
length,  sustaining  all  the  points  made  on  behalf  of  the  monks. 
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NOTES  OF  NEW  BOOKS. 

Messrs.  Baker,  Voorhis  &  Co.  hare  published  A  Treatise  on  the  Law  of  Negotiable 
Ingtruments,  including  BilU  of  Exchange,  Promisflory  Notes,  Negotiable  Bonds,  and 
Coupons,  Checks,  Bank  Notes,  Certificates  of  Deposit,  Certificates  of  Stock,  Bills  of 
Creait,  Bills  of  Lading,  Guaranties,  Letters  of  Credit,  aud  Circular  Notes.  By  Jc^n  W. 
Daniel,  of  the  Lynchburg  (Va.)  Bar.    In  two  volumes.    Price  $13. 

The  Bench  and  Bar  or  the  South  and  Southwest.  By  Hon.  Henry  S.  Foote. 
St.  Louis :  Soule,  Thomas  &  Wentworth.  A  very  enjoyable  book,  made  up  of  Jud^ 
Footers  reminiscences  of  his  intercourse  with  the  Bench  and  Bar  of  the  South  and  Sonm- 
west.  If  the  book  has  a  fftolt  it  comes  of  the  generous  impulses  of  its  author,  who  finds 
little  to  condemn  and  much  to  commend  in  all  the  subjects  of  his  sketches.  But  diis 
fault,  if  such  it  be,  will  scarcely  detract  from  their  pleasant  character. 

Messrs.  Johnson  &  Co.,  <^  Philadelphia,  have  just  pubUshed  a  new  (^  tenth 
American)  edition  of  StaHde  on  Evidenee,  with  Notes  by  Jud^  Sharswood.  They  hare 
in  press  a  fourth  edition  of  Whke  jr  Tudor's  Leading  Cases  m  Equky^  with  Notes  and 
References  by  Wallace  and  Hare. 

Messrs.  G.  &  C.  Merriam,  of  Sprinefield,  Mass.,  have  issued  a  new  and  much  im- 
piroved  edition  of  Chkiy  on  Pleadings,  U  is  in  two  volumes,  and  edited  by  J.  C.  Fer- 
Kins,  Esq. 

Messrs.  Kat  &  Bro.,  of  Philadelphia,  announce  the  followinc  works  as  nearly  ready : 
The  Law  of  Slander  and  Libel  (founaed  upon  the  Treatbe  of  the  late  Mr.  Starkie),  in- 
cludinff  the  Pleading  and  Evidence,  adapted  to  the  present  Procedure,  with  Forms  and 
Preceoents ;  also  Malicious  Prosecutions,  Contempts  of  Court-,  &c.  By  Henry  Coleman 
Folkard,  Esq.,  Barrister  at  Law.  From  the  Fourth  English  Edition.  With  Notes  and 
Beferenoes  to  American  authorities.  A  Practical  Treatise  on  the  Law  of  RqUemn  tn  the 
United  States,  with  an  Appendix  of  Forms  and  a  Digest  of  Statutes.  By  P.  Pemberton 
Morris,  Eso.  Third  edition.  A  Treatise  on  the  Law  and  Practice  as  to  Receivers  ap- 
pointed by  tne  Court  of  Chancery.  By  Wm.  Williamson  Kerr,  of  Lincoln's  Inn,  Barrister 
at  Law.  With  American  Notes,  by  6.  Tucker  Bbpham,  Esq.  Second  edition.  A 
Treatise  on  the  Law  of  Notice^  as  applied  in  Equity,  in  controlling  the  Acquisition  and 
Enjoyment  of  Titles;  including  the  Doctrine  of  Purchases  for  Value,  and  of  Equitable 
Assignments.  By  G.  Tucker  Biraham,  Esq.  Leading  Cases  in  Ae  Law  of  the  Statute 
of  Fronds,  Being  a  complete  collection  oi  authorities,  An^erican  and  English,  on  the 
subject  By  Henry  Beed.  A  Treatise  on  the  Law  of  Executors  and  Administrators,  By 
Edward  Vaughan  Williams.  Sixth  American,  from  the  last  London  edition,  with 
Notes  and  References  to  American  authorities.    By  J.  C.  Perkins. 

Wait*8  Law  of  Actions  and  Defences,  a  work  designed  to  cover  the  subject  gen- 
erically,  is  announced  by  Messrs.  Gould  &  Sod)  of  Albany.  It  is  to  be  in  four  volumes. 
Volume  I.  is  now  in  press. 
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'  DIGEST  OF   CABBB 

PXTBIilSHED  IK  EXTENSO  IN  LATE   ISSUES  OF  AMEBIOAK    LEGAL  PERI- 

ODIOALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal^  Albany,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  Ameriean  Law  Record,  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Beg.  — American  Law  Remitter,  Philadelphia,  Pa.,  D.  B.  Canfibld  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal^  St.  Louis,  Mo.,  Soule,  Thomas  &  Wentworth. 

Chica^  L.  N.  —  Chicago  Legal  News,  Chicago,  HI.,  Chicago  Legal  News  Co. 

Daily  Keg.  — Daily  Register,  New  York,  308  Broadway. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec. — Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsyille,  Pa.,  Sol.  Foster,  Jr. 

Leg.  6az.  — Legal  Gazette,  Philadelphia,  Pa.,  King  &  Baird. 

Leg. 'Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Junst,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Booardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Fittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jnr.  —  Western  Jurist,. Dea  Moines,  Iowa,  Mills  &  Co. 

ADMIRALTY. 

1.  Compensation  to  seaman  for  injury  not  caused  by  nbg- 
LieENCE  OF  master  OR  OWNER.  —  A  seaman  is  entitled  to  wages  dur- 
ing the  time  he  is  disabled  by  an  injury  received  in  the  line  of  his  duty, 
even  though  there  was  no  negligence  on  the  part  of  the  master  or  owner. 
Jack»im  v.  The  Fleta,  C.  C.  U.  S.  La.,  La.  L.  J.,  May,  1876. 

2.  Joinder  of  actions  in  rem  and  in  personam.  —  The  19th 
BULE.  —  The  joinder  of  actions  against  both  vessel  and  caigo  in  rem^  or 
against  the  owners  of  the  vessel  and  the  owners  of  the  cai^o  in  personam^ 
in  a  suit  for  the  same  salvage  service,  is  not  irregular ;  but,  if  the  actions 
be  joined,  they  must  be  pursued  in  the  same  manner ;  either  both  in  rem 
or  both  in  personam.    NoU  v.  The  Sabine^  lb. 

ATTORNEY  AND  CLIENT. 

Contingent  fee.  —  Claim  against  government.  —  Public  pol- 
icy. —  A  contract  for  a  contingent  fee  for  the  collection  of  a  claim  against 
the  United  States  is  not  necessarily  void.     The  parties  entered  into  a  con* 

VOL.  in.  8 
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tract  in  the  following  words :  This  agreement,  made  between  Mrs.  Jane 
C.  Fackler,  of  Danville,  State  of  Kentucky,  of  the  first  part,  and  S.  6. 
Burbridge,  of  Covington,  Ky.,  of  the  second  part,  witnesseth :  that  the 
party  of  the  first  part  employs  the  party  of  the  second  part  as  her  attorney 
to  collect  a  claim  against  the  United  States  for  Q.  M.  stores  as  per  claim, 
amount  $1,150.00,  and  in  consideration  of  the  services  of  the  party  of  the 
second  part,  the  party  of  the  first  part  herebv  agrees  to  pay  the  party  of 
the  second  part  an  amount  equal  to  one  half  of  whatever  sum  of  money 

may  be  collected  from  the  United  States  on  said  claim.   Dated  this 

day  of  ,  187  .  Jane  C.  Fackleb.  [l.  8.]Held:  that  the  con- 
tract was  valid  and  could  be  enforced  in  equity^  Burbridge  v.  Fackler} 
S.  C.  D.  C,  W.  L.  R.,  June  8, 1876. 

BANKRUPTCY. 

1.  Composition* — Corporation.  —  Grounds  for  confiematiok. 
—  Corporations  as  well  as  natural  persons  have  the  right  to  avail  them- 
selves of  the  provisions  of  the  bankrupt  law  pertaining  to  composition. 
In  deciding  a  motion  to  confirm  a  resolution  of  compromise,  the  court  will 
take  into  account  the  relations  of  the  creditors  favoring  the  compromise  to 
the  debtor,  and  the  relative  number  of  creditors  whose  individual  opinions 
are  expressed  in  person  by  the  resolution  as  compared  with  those  who  dis- 
sent. A  resolution  of  compromise  which  is  palpably  opposed  to  the  best 
interests  of  all  concerned  will  not  be  confirmed.  In  re  Weber  Furniture 
Co.,  D.  C.  U.  S.  E.  D.  Mich.,  13  N.  B.  R.  No.  12,  page  629. 

2.  Ibid.  —  Practiob  in  respect  of  recording  besolution.— 
Authority  of  cbeditobs.  —  When  at  a  meeting  of  creditors,  the  debtor 
is  examined  in  reference  to  the  value  of  the  assets  mentioned  in  his  state- 
ment, and  the  resolution  of  compromise  is  regularly  passed,  under  section 
17  of  the  Act  of  June  22,  1874,  although  there  is  a  great  apparent  discre- 
pancy between  the  assets  contained  in  the  statement  and  the  percentage 
accepted  by  the  resolution,  and  other  indicia  of  fraud  exist,  the  district 
court  should  not  refuse  to  record  it,  without  giving  the  debtor  and  major- 
ity creditors  full  opportunity  upon  notice  and  hearing,  as  provided  by  the 
statute,  to  bring  before  it  aU  the  facts  in  view  of  which  the  latter  accepted 
the  compromise.  The  English  and  American  cases  upon  the  authority  of 
the  creditors  reviewed,  and  a  strong  preference  repressed  for  the  rule  de- 
duced from  them,  which  makes  the  decision  of  the  majority  conclusive  as 
to  the  amount  of  the  compromise,  where  their  judgment  is  exercised  in 

1  In  this  cause  the  court  said  :  We  are  of  the  deliyeiy  of  armaments  in  support  of  a  claim 
opinion  that  the  court  erred  in  withdrawing  the  were  legitimate  and  could  be  enforced.  Wash, 
agreements  from  the  consideration  of  the  jury.  L.  B.,  vol.  3,  No.  2,  page  5  ;  Child  y^  Trist,  21 
We  do  not  understand  that  a  contract  for  a  con-  Wall.  441.  In  the  present  case,  the  agIe^ 
tingent  fee,  which  is  otherwise  fair  upon  its  face,  men ts  simply  provide  a  contingent  oomMnsa- 
is  in  violation  of  public  policy.  In  Weed  ff  tion  for  collecting  a  claim  against  the  United 
Clarke  v.  Etack,  we  decided,  at  the  last  term,  that  States.  There  is  nothing  apparent  in  the  read- 
a  contract  to  pay  a  delegate  in  Conmss  for  ser-  ing  of  the  agreements  anectmg  their  validity  as 
vices  renderea  by  him  in  securing  £e  payment  being  to  procure  k^gislation  on  the  part  of  Con- 
of  a  claim  where  legislation  is  required  for  that  gress  in  any  improper  form,  or  indeed  in  any 
purpose,  is  abeolutdy  void,  but  in  the  same  de-  form  whatever.  Th^  were  erroneously  ex- 
cision, we  also  laid  down  the  doctrine,  that  con-  eluded,  and  the  judgment  must  therefore  be  re- 
tracts for  particular  service  such  as  the  coUeo-  versed.  ^Editox. 
tion  of  evidence,  the  preparation  of  papers,  or 
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food  faith,  and  there  is  nothing  to  indicate  fraud,  accident,  or  mistake. 
&.  page  559. 

3.  A  BESOLimoK  CANNOT  BB  BECOBDED  where  the  statement  of 
assets  and  of  debts  shows  that  the  requisite  proportion  of  creditors  have 
not  confirmed  it,  although  the  statement  is  inaccurate.  In  re  Asten^  D. 
C.  U.  S.  E.  D.  N.  Y.,  14  lb.  1. 

4.  COBBECTION  OF  STATEMENT.  —  A  statement  of  debts  and  assets 
can  only  be  corrected  at  a  meeting  of  the  creditors.     /6. 

5.  Failubb  to  plead  composition.  —  Injunction.  —  If  a  debtor, 
after  the  adoption  of  a  resolution  of  composition,  omits  to  plead  it,  he  is 
not  entitled  to  relief  against  the  judgment  so  obtained  by  an  injunction 
from  the  district  court.    In  re  Tooker^  D.  C.  U.  S.  E.  D.  N.  Y.,  lb. 

6.  Landlobd's  lien.  —  Undeb  the  laws  of  Pennsylvania  a 
landlord  is  entitled  to  a  lien  for  rent  if  an  execution  is  issued  before  the 
commencement  of  the  proceedings  in  bankruptcy,  although  the  levy  was 
not  made  nor  a  notice  given  to  the  sherifiE  until  aiter  that  time.  Barneses 
Appeal^  S.  C.  Pa.,  lb. 

7.  Taxation  of  mabshal's  bill.  —  Pbactice,  etc.  —  When  the 
marshal  has  concluded  his  services  he  may  have  his  bill  taxed,  if  there  is 
an  assignee,  without  waiting  for  the  presentation  of  the  final  account. 
Notice  of  the  taxation  may  be  given  to  the  assignee,  and  it  is  not  neces- 
sary to  give  notice  to  the  creditors.  The  assignee  should  examine  the  bill, 
and  if  he  is  satisfied  that  it  is  lawfully  taxable  at  a  certain  amount,  he 
may  consent  to  its  being  taxed  at  that  amount.  The  consent  of  the  as- 
signee is  a  sufficient  warrant  for  the  clerk  to  tax  a  bill  for  the  amount  so 
consented  to.  When  the  taxation  is  made,  it  is  conclusive  on  the  marshal 
and  the  assignee  for  the  time  being,  and  the  marshal  is  entitled  to  receive 
the  amount  of  his  bill  so  taxed,  unless  it  is  shown  that  there  is  some  fraud 
or  bad  faith  on  the  part  of  the  marshal  or  the  assignee.  When  the  mar- 
shal's bill  has  been  taxed  by  the  clerk,  the  register  should  countersign  a 
check  therefor.      In  re  Rein^  D.  C.  U.  S.  S.  D.  N.  Y.,  lb. 

8.  Recbiveb.  —  JuBiSDiCTiON  OF  STATE  COUBT.  —  If  a  receiver  has 
been  appointed  by  a  state  court,  in  a  suit  by  stockholders  against  a  cor- 
poration, the  bankruptcy  court  will  not,  at  the  instance  of  creditors  on  the 
subsequent  bankruptcy  of  the  corporation,  discharge  the  receiver  and  turn 
the  property  over  to  the  assignee.  Myer  v.  Crystal  Lake^  ^c.  Works^  C. 
C.  Cook  Co.  Ills.,  lb. 

9.  Judgment  of  coxjbt  that  beqtjisite  nitmbeb  of  cbeditobs 

HAVE  petitioned    FINAL.  —  EFFECT    OF   ADJUDICATION. —  When   the 

court  has  adjudged  that  the  requisite  proportion  of  creditors  have  joined 
in  an  involuntary  petition,  the  judgment  is  final,  not  only  as  respects  the 
debtor  but  as  respects  all  his  creditors,  and  will  not  be  reexamined  by  the 
district  court  except  upon  an  allegation  of  fraud  or  bad  faith.  After  an 
adjudication  of  bankruptcy,  no  inquiry  can  be  made  into  the  truth  of  an 
affidavit  filed  to  show  that  the  requisite  proportion  of  creditors  have  united 
in  the  petition,  unless  fraud  or  bad  faith  is  alleged.  The  cooperation  of 
the  debtor  in  securing  creditors,  by  lawful  means,  to  unite  in  an  involun- 
tary petition  is  no  ground  for  setting  aside  an  adjudication.  In  re  Dun- 
can,  D.  C.  U.  S.  S.  D.  N.  Y.,  lb. 

10.  Setting  aside  dischabge.  —  Limitation  of  time  fob. —  On 


116  THB  AMEBICAN  UIW  TIMB8.  [August,  187i 

Yoini.]  DiOMT  ov  Cabm.  (No.  6. 

the  14th  of  June,  1871,  defendant  obtained  his  discharge  in  bankruptcy. 
On  June  10,  1874,  plaintiff,  assignee  in  bankruptcy  of  defendant,  filed  a 
bill  in  equity  to  set  aside  the  discbarge,  on  the  ground  of  fraud  in  the 
schedule  of  assets  filed  by  defendant^  certain  diamonds  to  the  value  of 
95,000,  having  been  omitted  from  said  schedule  by  defendant.  The  fraad 
was  not  discovered  by  plaintiff  until  July,  1872.  Held^  that,  although 
under  the  ordinary  statutes  of  limitations,  the  rule  is  that  where  the  cause 
of  action  is  based  upon  fraud,  the  statutes  does  not  commence  to  run  until 
it  has  become  known  to  the  party  injured  by  the  fraud,  still,  as  by  sec- 
tion 84  of  the  bankrupt  act,  it  is  positively  provided  that  the  discharge 
may  be  contested  within  two  years  after  the  date  thereof,  this  must  be 
taken  as  the  limit,  and  the  plea  of  the  statute  of  limitations  is  a  good  plea. 
The  opinion  of  Taft,  J.,  Ferkinf  v.  Ghay,  3  N.  B.  R.  772,  holding  that 
a  discharge  may  be  attacked  at  any  time  for  fraudulent  concealment,  dis- 
sented from.  Pickett  v.  McQ-arieky  D.  C.  U.  S.  W.  D.  Ark.,  Albany  L. 
J.,  June  3,  1876. 

11.  Describing  claim  as  wobthless  which  becomes. yalxtable. 
—  jubisdiotion.  —  fukds  op  bankrupt  in  custody  of  intebna- 

TIONAL  COMMISSION,  ETC.  —  If  a  bankrupt  describes  a  claim  as  worth- 
less, when  he  knows  it  to  be  of  considerable  value,  or  has  .reason  to  be- 
lieve it  to  be  of  considerable  value,  a  purchase  made  by  him  or  for  his 
benefit  of  his  assets  for  a  nominal  sum,  even  after  his  discharge,  at  a  sale 
by  the  assignee,  would  be  considered  fraudulent  and  void.  If  the  claim 
was  without  value  at  the  date  of  the  bankruptcy  proceedings,  it  might 
properly  be  described  as  worthless  ;  and  the  fact  that  it  afterwards  became 
valuable  through  the  power  of  the  British  government,  who  procured  its 
allowance  by  tihe  Treaty  of  Washington,  in  1871,  will  not  affect  it  in  the 
hands  of  one  who  had  purchased  it  at  a  sale  by  the  assignee,  made  under 
the  order  and  sanction  of  the  bankruptcy  court.  The  money  which  was 
paid  to  the  British  government  upon  awards  made  by  the  commissioneis^ 
under  the  treaty  of  1871,  is  not  in  the  jurisdiction  of  this  court,  nor  can 
we  compel  the  claimant  to  make  an  assignment  thereof  to  his  assignee  in 
bankruptcy.  The  fund  is  to  be  regarded  as  under  British  dominion. 
Where  an  assignee  in  bankruptcy  sold  the  assets  of  the  bankrupt  estate 
for  a  nominal  sum  —  and  among  them  was  a  claim  against  the  United 
States,  described  as  worthless,  and  which  at  the  time  was  without  foanda- 
tion,  but  which  was  afterwards  made  valuable  by  the  unforeseen  circum- 
stance of  an  award  made  by  the  commissioners  under  the  treaty  between 
Great  Britain  and  the  United  States  in  1871  —  the  title  vested  by  sach 
sale  is  valid  when  there  is  no  fraud  in  the  transaction.  Phelps  v.  Mclknr 
isUd,^  S.  C.  D.  C,  W.  L.  R.,  May  20, 1876. 

BILLS  AND  NOTES. 

1.  Lex  LOCI.  —  Change  of  law  of  country  whbbb  bill  is  madb 

PAYABLE.  —  Where  a  bill  of  exchange  is  drawn  and  indorsed  in  one  conn- 
try  and  payable  in  another,  the  rights  and  liabilities  of  drawer  and  in- 
dorser  are  regulated  by  the  law  of  the  country  where  the  bill  is  payable, 
and  if  the  maturity  of  the  bill  is  postponed  by  subsequent  legislation  in 

^  The  opinion  in  this  important  case  is  by    at  great  length.    Carttbr,  C.  J.,  sod  Ouv^ 
Wtlib,  J.,  who  discutsea  the  points  inTolred    J.,  dissentecL  —  Editob. 
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that  country,  the  drawer's  liability  is  also  postponed,  and  presentation, 
&Cm  at  the  time  when  the  bill  would  fall  due  in  regular  course  is  unneces- 
sary. A  bill  dated  28th  June,  payable  5th  October,  1870,  was  drawn 
and  indorsed  in  England,  accepted  and  payable  in  France.  By  a  French 
law  of  18th  August,  1870,  prolonged  by  subsequent  decrees,  the  maturity 
of  the  bill  was  postponed  until  5th  September,  1871.  It  was  then  pre- 
sented and  protested,  and  notice  given  to  all  parties  according  to  French 
law.  The  first  indorsee  paid  the  amount  of  the  bill  to  a  subsequent  in- 
dorsee, and  sued  the  drawers,  ffeld^  that  the  plaintiff  was  entitled  to 
recover.     Hoquette  v.  Overmann^  Ct.  Q.  B.,  Albany  L.  J.,  June  24, 1876. 

2.  Protest  damages  abb  beooyebablb  only  when  protest  is  legally 
necessary  to  fix  the  liability  of  some  party  to  the  note  or  bill.  Protest  is 
not  necessary  to  hold  a  guarantor,  and  therefore  protest  damages  cannot 
be  recovered  in  a  suit  by  the  payer  of  a  note  a^inst  the  maker  and  guar- 
antors. Wooley  V.  Van  Volkerdmrgh^  S.  C.  J^ns.,  Cent.  L.  J.,  June  23, 
1876. 

3.  Raised  check.  —  Effect  of  ceetification.  —  A  check  for  $20, 
drawn  on  the  First  National  Bank  of  Houston,  was  fraudulently  altered 
and  raised  by  the  payee  to  $2,000.  It  was  purchased  of  him  by  J .  &  Co., 
who  indorsed  it  to  their  agents,  the  City  Bank  of  Houston,  who  presented 
it  to  the  First  National  Bank,  and  it  was  by  said  bank  pronounced  sood. 
In  the  usual  course  of  business  it  was  taken  up  by  the  First  National 
Bank  in  the  exchange  of  checks  after  bank  hours.  The  City  Bank  there- 
upon gave  J.  &  Co.  credit  for  the  amount.  The  forgery  was  not  discov- 
ered until  the  next  month,  on  the  balancing  of  the  accounts  between  the 
two  banks.  Held^  that  the  National  Bank  was  entitled  to  recover  the 
amount  from  the  City  Bank,  as  money  paid  under  a  mistake  of  fact.  The 
indorsement  of  the  cneck  by  J.  &  Co.,  and  by  defendant,  was  a  warranty 
that  it  was  genuine,  and  the  payment  being  made  under  a  mistake,  and  to 
a  party  who  substantially  contracted  that  there  was  no  such  mistake,  the 
bank,  being  under  no  such  obligation,  and  not  being  otherwise  estopped, 
is  entitled  to  recover  the  money.  The  loss  having'  been  incurred  by  J.  & 
Co.,  the  purchasers  of  the  check,  at  the  time  they  purchased  it,  the  sub- 
sequent mistake  of  the  plaintiff  in  paying  it  to  defendant,  the  agent  of 
J.  &  Co.,  should  not  shift  the  loss,  unless  defendant  or  J.  &  Co.  had  been 
damaged  by  laches  of  plaintiff.  The  purpose  of  the  presentation  of  the 
check  to  plaintiff  by  defendant,  was  simply  to  be  informed  as  to  the  signa- 
ture of  the  drawer  and  the  state  of  his  account.  City  Bank  of  Simiton 
V.  First  National  Bank,  S.  C.  Tex.,  Albany  L.  J.,  June  8,  1876. 

CERTIFICATION. 

See  Bills  and  Notes,  3. 

CHECK. 

See  Bills  aito  Notes,  8. 

CONTRACT. 

Lex  LOCI.  —  Contract  signed  in  one  plage  to  be  countersigned 
IN  ANOTHER. — A  policy  of  insurance  signed  by  the  officers  of  the  com- 
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pany  in  Missouri,  but  upon  condition  that  it  should  not  be  valid  unless 
countersigned  by  the  company's  agent  in  the  city  of  New  York,  and  there 
delivered  to  the  insured  upon  payment  of  the  premium,  is  a  contract  to  be 
governed  by  the  laws  of  the  State  of  New  York.  Todd  ^  Co,  v.  StaU 
Ins.  Co.  of  Mo.,  Ct.  Com,  PL  Phila.,  Leg.  Int.,  June  80,  1876. 

See  Attorney  and  Client  ;  Bells  and  Notes. 

COPYRIGHT. 

1.  Deposit  of  title  without  deposit  of  copies.  —  To  secure  a 
copyright  of  a  book  or  dramatic  composition  it  is  essential  that,  after  the 
title  has  been  deposited,  the  book  be  published  within  a  reasonable  time, 
and  two  copies  delivered  to  the  librarian  of  Congress,  as  required  by  the 
Revised  Statutes.  No  copyright  is  acquired  unless  these  acts  are  duly 
performed.  A  failure  in  respect  of  either  is  fatal.  Boueicault  v.  Hart}^ 
C.  C.  U.  S.  S.  D.  N.  Y.,  Chicago  L.  N.,  May  6,  1876 ;  Am.  Law.  Rec., 
June,  1876 ;  Pittsb.  L.  J.,  May  31,  1876. 

2.  Publication  of  manuscript  without  consent  of  author.  — 
The  right  of  action  conferred  by  section  4967  of  the  Revised  Statutes, 
which  provides  that  every  person  who  shall  print  or  publish  any  manu- 
script  without  the  consent  of  the  author,  if  such  author  is  a  citizen  of  the 

1  Mr.  Jastice  Hunt  writes  as  follows :  ^  oopieSi  bot,  as  long  as  there  is  no  pnblicstioo, 

"  Of  this  idea  section  4956  of  the  Revised  although  it  continue  indefinitely,  there  is  do 

Statutes  affords  an  illustration.    It  had  been  lapse  of  the  right. 

enacted  in  the  previous  sections  that  a  copy-        "  This  construction  is  not  permitted,  either 

right  should  be  secured  to  authors,  designers,  by  that  idea  which  secures  benefit  to  the  aatbor 

and  composers,  and  in  this  section,  a  definition  or  inventor,  upon  the  theory  that  the  public  is 

is  given,  in  a  negative  form,  of  the  persons  enti-  to  be  benefited,  as  well  as  himself,  b^  hisworVi, 

tied  to  the  benefit  of  the  law.    '  No  person  shall  or  by  the  principle  pervading  all  this  branch  of 

be  entitled  to  a  copyright  unless  he  shall,  before  the  law  of  patents,  trade-marks,  and  copyrights, 

publication,  deliver  or  deposit  with  the  libra-  that  an  author  or  inventor  must  put  his  clsim 

rian  of  Congress a  printed  copy  of  into  the  form  of  a  well  defined  specification, 

the  title  of  the  book,  &c.,  nor  unless  he  shall,  work  or  composition,  and  so  place  it  upon 
also,  within  ten  days  from  the  publication  record  that  he  csnnot  alter  it  to  suit  circnm- 
thereof,  deliver  to  the  librarian  two  copies  of  stances,  and  so  that  other  authors  and  inven- 
the  book,"  etc.  Any  person  shall  be  entitled  to  tors  may  know  precisely  what  it  is  that  has 
copyright  who,  before  publication,  first,  shall  been  written  or  invented.  The  idea  that  an 
deliver  to  the  librarian  a  printed  copy  of  the  inventor  may  secure  a  patent  for  an  invention 
title  of  the  book,  and  second,  shall,  within  ten  of  which  he  should  not  be  required  to  file 
days  after  the  publication  thereof,  deliver  to  the  a  specification,  would  not  be  tolerated.  He 
librarian  two  copies  of  the  same.  The  book  ma;f  file  preliminary  or  precautionary  papers 
may  not  be  printed  or  published  when  the  title  until  his  invention  shall  be  completed,  he  maj 
page  is  filea,  and  some  right  (inchoate,  per-  amend  his  specifications,  and  he  may  obtain  re- 
naps)  seems  intended  to  be  secured  as  of  that  issues.  It  was  never  heard,  however,  that  he 
date,  although  an  actual  printing  or  publication  could  conceal  the  particulars  of  his  invention, 
is  not  then  made.  But  the  expression  '  before  and  by  filing  a  general  statement  of  a  discov- 
publication,' is  based  upon  the  idea  that  a  print-  ery  or  improvement,  cut  off  the  rights  snd 
ing  or  publishinf^  will  soon  occur.  This  is  put  claims  of  others.  The  principle  I  conceive  to 
into  clear  meaning  by  the  next  clause  of  the  be  the  same  In  regard  to  a  copyright,  and  I 
section,  that  the  author  shall  not  be  entitled  to  hold  that,  to  secure  a  copyright  of  a  book  or 
copyright  'unless  within  ten  days  from  the  pub-  dramatic  composition,  the  work  must  be  pnb- 
lication,'  he  shall  deliver  two  copies  to  the  libra-  lisbed  within  a  reasonable  time  after  the  fulng 
rian.  This  means  that  the  author  is  required  of  the  title  page,  and  two  copies  be  delivered  to 
to  publish  his  work,  and  afler  he  has  so  pub-  the  librarian. 

lished  it,  and  vrithin  ten  days,  he  shall  deliver        "  These  two  acts  are,  by  the  statute,  Daden^ 

two  copies  to  the  librarian.    It  is  not  a  fair  in-  cessary  to  be  performed,  and  we  can  no  more 

terpreution  of  this  section  to  hold,  that  the  fil-  take  it  upon  ourselves  to  sa^r  that  the  latter  if 

ing  of  the  titles  entitles  to  a  copyright  fully  not  an  indiapensahle  requisite  to  a  copjrigh^ 

and  absolutely,  and  that  this  may  oe  defeated  than  we  can  say  of  the  former."  —  Editob. 
by  a  publication,  and  failure  to  deliver  two 
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United  States,  or  resident  therein,  shall  be  liable  to  the  author  for  all 
damages  occasioned  by  such  injury,  is  not  affected  by  a  deposit  of  the  title 
of  the  manuscriptf  under  the  chapter  concerning  copyrights  and  a  failure 
to  take  the  other  necessary  step.  The  author's  common  Taw  rights  are  not 
abridged  by  the  statutory  provision,  but  exist  independently  of  it,  and 
may  be  protected  accordingly.  lb, 

CORPORATION. 

See  Bankeuptoy,  1 ;  Pleading  and  Peacticb, 

DAMAGES. 

See  Bills  and  Notes,  2. 

EVIDENCE. 
1.  MaEBIED    woman's    will.  —  A    DBVISEB    IS    NOT  A  COMPETENT 

WITNESS  to  prove  the  execution  of  a  married  woman's  will  made  before 
the  passage  of  an  act  making  parties  in  interest  competent.  Camp  v. 
Stark,  S.  C.  Pa.,  Leg.  Int.,  July  7,  1876. 

2.  Intebnal  bevenub.  —  Distillee's  books  aftbb  seizubb. — 
The  seizure,  by  the  order  of  an  executive  oflBicer  of  the  government,  of 
the  books  kept  by  a  distiller,  in  obedience  to  the  requirements  of  the 
statute,  does  not  exclude  them  fi'om  use  as  evidence  under  the  provisions 
of  section  860  of  the  Revised  Statutes,  concerning  private  books  and 
papers.  iV.  Y.  v.  A  Distillery  at  Petersburg,  0.  B.  U.  S.  E.  D.  Va., 
Chicago  L.  N.,  June  24, 1876. 

3.  Whebb  a  dead  body  is  found  below  a  bbidoe  without  any 
evidenge  to  show  the  gibgumstangbs  gausing  the  death,  it  is  a 
question  for  the  jury  to  determine,  whether  the  deceased  fell  from  the 
same  by  accident,  or  whether  his  fall  was  the  result  of  his  own  negli- 
gence. The  natural  instinct  which  leads  men  to  avoid  injury  and  preserve 
fife,  is  an  element  of  evidence  used  in  all  questions  touching  the  conduct 
of  men.  Motives,  feelings  and  natural  instincts  are  allowed  weight,  and 
constitute  evidence  for  the  consideration  of  courts  and  juries.  City  of 
Scrantim  v.  Dean,  S.  C.  Pa.,  Mo.  West.  Jur.,  July,  1876. 

homestead. 

Moving  upon  beal  estate  aetee  judgment.  —  After  a  judgment 
has  been  recovered  against  him,  a  debtor  cannot  prevent  the  enforcement 
of  the  lien  thereby  created  on  his  real  estate,  by  moving  thereon  and 
occup}ring  it  as  a  homestead.  Bowker  v.  Collins,  S.  C.  Neb.,  Chicago 
L.  N.,  July  1, 1876. 

husband  and  wife. 

Pbofits  arising  fboh  money  bbgetved  by  the  wife  feom  her 
husband  as  guabdian  of  children  of  a  former  wife  cannot  be  claimed 
by  the  husband's  creditors.  Kepler  v.  Davis,  S.  C.  Pa.,  Leg.  Int.,  June 
2, 1 876 ;  Pittsb.  L.  J.,  June  14, 1876. 
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INJUNCTION. 

See  Bankbttptcy,  6. 
INSURANCE. 

!•  POWBB  OF  AGENT.  —  VEBBAL  CONTBACT   BY  AGENT.  —  An  agent 

authorized  to  solicit  applicatiobfl  to  be  forwarded  for  approval  to  the  com- 
pany, and  to  collect  aod  transmit  premiumB,  is  not  authorized  to  bind  the 
company  by  a  verbal  contract  to  insure.  The  fact  that  the  insured  on  a 
prior  application  had  been  told  by  the  agent  that  he  was  insured  from  that 
time,  and  a  policy  so  insuring  him  was  subsequently  issued,  did  not  justify 
the  insured  in  believing  that  the  agent  bad  power  to  bind  the  company. 
Morse  v.  St.  Paul  Fire  ^  Marine  Iria.  Co,j  S.  C.  Minn.,  Ins.  L.  J.,  June, 
1876. 

2.  Pbemiuh  note  negotiable.  —  The  insured  executed  a  note  prom- 
ising ^*  to  pay  to  the  A  Mutual  Ins.  Co.  or  order  a  sum  for  premium 
for  insurance  policy.  And  it  is  further  agreed  that  if  this  note  is  not 
paid  at  maturity,  the  whole  amount  of  premium  on  said  policy  shall  be 
considered  as  earned,  and  the  policy  be  null  and  void  so  long  as  this 
note  remains  overdue  and  unpaid.  Interest  at  the  rate  of  ten  per  cent. 
per  annum  until  paid.**  Held^  that  this  was  a  negotiable  promissory  note. 
Kirk  V.  Dodge  Go.  Mutual  In%,  Co,^  S.  C.  Wise.,  lb. 

8.  Change  op  title  in  contbavbntion  of  pomoy. — Conveyakces 
hade  in  lieu  or  will.  —  Rbpbesentations  op  agent.  —  Where,  by 
the  terms  of  a  fire  policy,  the  sale  or  transfer  of  the  insured  premises,  or  a 
change  in  the  title  thereof  by  voluntary  transfer  or  conveyance,  cuts  off 
all  right  of  recovery  upon  the  policy,  a  conveyance  of  the  premises  by  the 
insured  and  his  wife  to  S.,  who  re-conveys  to  the  wife,  operates  to  cat  off 
such  right  of  recovery,  notwithstanding  it  appears  that  the  conveyances 
were  made  as  a  substitute  for  a  will  devising  the  property  to  the  Tfife, 
and  that  it  was  not  the  intention  to  divest  the  insured  of  the  entire  title, 
but  that  he  was  to  retain,  and  did  retain,  possession  and  control  of  the 
property  after  the  conveyances  as  before. 

The  fact  that  after  the  execution  of  the  conveyances,  the  wife,  for  the 
purpose  of  having  the  policy  changed  if  necessary,  went  to  the  ctice  of 
defendant's  secretary  and  notified  him  that  the  conveyance  had  been 
made,  and  was  informed  by  him  that  *^  it  made  no  difiEerence,  and  that  no 
change  was  necessary ; "  and  that  upon  being  so  informed  she  took  no  fur- 
ther steps  in  the  premises,  but  suffered  the  policy  to  remain  as  it  was, 
does  not  operate  to  preserve  a  right  of  action  upon  the  policy  to  the  insured 
in  case  of  loss,  or  to  confer  one  upon  the  wife,  it  not  appearing  that  the 
policy  had  been  assigned  to  her.  Langdon  v.  Minn.  larmers^  MuL  Fire 
ln8.  Ass.y  S.  C.  Minn.,  lb. 

4.  Omission  to  notify  insubbd.  —  Bights  op  insubed  to  tbndee 
PBBMIUMS,  ETC.  —  When  the  oflScer  of  a  company  having  authority, 
promises  to  notify  the  holder  of  a  life  policy  which  was  in  tiie  company's 
possession  when  the  premium  is  due,  and  omits  so  to  do  for  the  purpose 
of  procuring  a  lapse,  the  owner  has  the  right  within  a  reasonable  time 
after  the  omission  to  tender  the  amount,  and  suoh  tender,  and  tender 
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again  when  the  premium  again  becomes  due,  keeps  the  policy  alive. 
jCefiie  y.  Knickerbocker  lAfe  Im.  Co.^  Ct.  App.  N.  Y.,  lb. 

6.  Effect  of  the  liATE  wab  upon  inbubanoe  upon  uvbs  of  besi* 
DSKTS  OF  diffebent  sbgtionb.  —  A  life  iuBurance  for  a  year  was  effected 
in  1847  at  a  certain  premiumi  with  the  privilege  of  continuing  the  insur* 
anoe  from  year  to  year  on  payment  of  a  premium  of  equal  amount  before 
the  end  of  each  year ;  and  it  was  provided  that  if  any  annual  premium 
should  not  be  paid  within  the  time  limited,  the  insurers  should  not  be 
liable  to  pay  the  sum  insured,  and  the  policy  should  determine,  &c.  The 
insured  paid  the  premiums  yearly  till  1861.  He  was  an  inhabitant  of 
Virginia.  The  insurers  were  incorporated  by  the  legislature  of  Pennsyl- 
vania, in  which  state  their  business  was  transacted.  The  civil  war  which 
broke  out  in  1861  disabled  them  from  receiving,  and  the  insured  from 
paying,  the  premiums  in  that  year  and  until  1865.  Upon  the  termination 
of  the  hostilities,  he  inquired  of  them  by  letter  what  steps  he  must  take 
to  continue  his  insurance.  They  answered  that  it  was  forfeited  for  non- 
payment of  the  premium  in  1861,  and  that  it  would  not  be  revived  by 
them.  Held^  that  this  answer  dispensed  with  an  actual  tender  of  the  pre- 
miums, and  that  the  question  of  his  right  to  continue  the  insurance  ought 
to  be  decided  as  if  he  had  tendered  them  with  interest.  Bird  v.  Penn. 
Mnt.  Life  Ins.  Co.,  C.  C.  U.  8.  E.  D.  Pa.,  lb. 

INTERNAL  REVENUE. 

See  Evidbnge,  2. 
JURISDICTION. 

Of  United  States  coubt  to  decbee  sale  of  bailboad,  pabt 

OF  WHICH  IS  IN  ONE  STATE  AND   PABT   IN    ANOTHEB.  —  A    mortgage 

was  made  by  a  railroad  company  whose  road  ran  through  parts  of  the 
states  of  Delaware  and  Pennsylvania,  of  all  its  property,  franchises,  £c., 
to  trustees,  to  secure  the  payment  of  certain  bonds ;  default  was  made  in 
payment  of  the  interest,  and  as  the  trustees  declined  to  sell  the  Delaware 
franchises  and  the  Birdsboro  extension  of  the  road,  the  plaintiff,  a  bond- 
holder, filed  a  bill,  asking  for  a  decree  directing  the  mortgaged  premises 
to  be  sold  as  one  property.  Held^  that  the  court  had  power  to  decree 
relief,  notwithstanding  that  part  of  the  railroad  was  in  the  State  of  Del* 
aware.  Mandolph  v.  Wilmington  ^  Reading  R,  R.  Co.,  G.  C.  U.  S.  E. 
D.  Pa.,  Leg.  Int.,  June  16,  1876. 

See  Bankbuptct,  8, 11 ;  Removal  of  Causes,  2. 

LEX  LOCL 

See  Bills  and  Notes,  1. 
limitations. 

Action  fob  fbaud.  —  A  (Statute  of  Kansas  provides  that,  ^^  an  action 
for  relief  on  the  ground  of  fraud  may  be  brought  only  within  two  years 
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after  the  caase  of  action  shall  have  accmed,"  and  *'*'  the  caase  of  action  in 
such  case.sh^U  not  be  deemed  to  have  accrued  until  the  discovery  of  the 
fraud/*  In  an  action  brought  for  damagei  resulting  to  plaintiff  from  the 
fraudulent  representations  of  defendant  in  and  about  the  purchase  by  him 
of  certfidn  lands  :  Seld^  that  it  was  an  action  not  for  damages^  but  for  re- 
lief in  the  nature  of  damages,  and  therefore  within  the  statute.  Toung 
y.  WhittenhaU,  S.  C.  Kans.,  CentL.  J.,  July  7,  1876. 

MABRIED  WOMAN. 

See  EviDBNCB,  1 ;  Husband  and  Wife. 

MECHANICS'  LIEN. 

1.  Release  of  ldsn  to  enable  tbansfeb  of  fbopebty. — A  me- 
chanic who  has  filed  a  lien  upon  certain  real  estate  for  work  and  materials 
furnished  in  the  erection  of  houses  thereon,  and  releases  it  for  the  purpose 
of  enabling  the  owner  to  secure  a  new  loan,  cannot  afterwards  claim  to 
enforce  the  same  lien  as  against  the  party  making  such  loan  upon  the  se- 
curity  of  the  property.  I^hiUipM  v.  Gilbert^  S.  C.  D.  C,  W.  I#.  R.,  June 
17, 1876. 

2.  Elevatob.  —  A  febson  who  contbacts  to  fut  into  a  building 
THE  ENGINES,  DBXJMS,  CAGES,  and  necessary  attachments,  and  steam  pipes 
of  an 'elevator,  is  not  such  a  contractor  as  will  give  the  right  to  the  person 
who  furnishes  the  cs^es  to  him  to  put  a  mechanics'  lien  against  the  property 
for  the  price  of  the  cage.  It  is  only  the  contractor  of  the  main  or  leading 
divisions  of  a  building  who  has  the  power  to  bind  it  with  a  lien,  and  it  is 
only  persons  making  a  contract  witii  such  a  contractor  that  can  file  liens. 
Schenck  v.  Uber,  S.  C.  Pa.,  Leg.  Int.,  May  12, 1876. 

MORTGAGE. 

WhEEE  a  STATE  BXPBESSLY  AUTHOBIZES  A  COBPOBATION  TO  MOBT- 

GAGE  ITS  BEAL  ESTATE,  authority  to  mortgage  its  franchises  cannot  be 
implied.  A  mortgage  was  made  of  a  railroad  as  then  made  or  to  be  made. 
A  later  mortgage  was  created,  under  authority  of  a  subsequent  act  of 
assembly,  of  a  branch  or  extension  of  the  original  road.  The  special  act 
provided  that  the  later  mortgage  should  be  a  first  lien  on  the  branch. 
Meld^  that  a  sale  under  the  original  mortgage  must  be  exclusive  of  the 
branch.  Randolph  v.  Wilmington  ^  Reading  R.  R.  Co,y  C.  C.  U.  S.  E. 
D.  Pa.,  Leg.  Int.,  June  16,  1876. 

See  JxjBiSDiCTiON. 

MUNICIPAL  CORPORATION. 

Aw ABD  OF  CONTBACT  FOB  IMPBOVEMENT  OF  STBBBT.  —  NOTICE  PUB- 
LISHED IN  Gebman.  —  A  resolution  of  the  city  council  awarding  a  oon 
tract  for  the  improvement  of  a  street,  and  directing  the  city  auditor  to 
enter  into  the  contract  with  the  bidder,  is  not  a  resolution  of  a  "  perma- 
nent or  general  nature,"  within  the  meaning  of  section  98  of  the  Manicipal 
Code. 

Where  the  preliminary  ordinance  for  the  improvement  of  a  street,  and 
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a  subsequent  order  assessiDg  its  cost  upon  abutting  lots,  are  duly  passed 
by  concurrence  of  two  thirds  of  the  members,  it  is  not  necessary,  in  order 
to  constitute  the  work  an  improyement  made  by  the  concurrence  of  two 
thirds  of  the  members  of  such  council  within  the  meaning  of  section  540 
of  the  Municipal  Code,  that  two  thirds  of  such  members  should  concur  in 
the  resolution  awarding  the  contract  to  the  successful  bidder. 

Where  a  statute  of  the  state  requires  a  publication  to  be  made  in  a 
^*'  newspaper,"  in  the  absence  of  any  provision  to  the  contrary,  a  paper 
published  in  the  English  language  is  to  be  understood  as  intended,  ana  a 
publication  in  a  paper  printed  m  any  other  language,  is  not  a  compliance 
with  the  statute.  Oity  of  Cincinnati  v,  Bichette  S.  C.  Ohio,  Mo.  West. 
Jur.,  July,  1876. 

NEGLIGENCE. 

1.  Railroad. — Fatlurb  to  abbest  spbead  of  fibe  on  com- 
pany's PBOPBBTY.  —  Where  a  locomotive  engine  attached  to  one  of  de- 
fendant's train  communicated  fire  to  combustible  matter  on  the  right  of 
way  of  the  defendant,  and  where  such  fire  was  seen  by  employees  of  the 
company  in  time  to  have  extinguished  it  before  it  could  escape  from  the 
right  of  way,  and  they  permitted  it  to  bum  without  attempting  to  put  it 
out  until  it  escaped  to  and  consumed  property  on  plaintiff's  premises : 
Held,,  that  defendant's  employees  were  guilty  of  gross  negligence,  and 
that  it  was  no  answer  that  the  locomotive  was  provided  with  the  most 
approved  apparatus  to  prevent  the  escape  of  fire,  and  that  the  employees 
in  charge  of  the  train  were  skillful  and  vigilant.  Kenney  v.  JET.  ^  St.  J. 
B.  H.  Co.,  S.  C.  Mo.,  Cent.  L.  J.,  June  23,  1876. 

2.  Injury  to  passbb-by  fbom  bad  bbpatb  of  pbemises  adjoin- 
ing HIGHWAY.  —  The  occupier  of  premises  adjoining  a  highway  is  bound 
to  keep  them  in  such  a  state  of  repair  that  they  shall  not  endanger 
passers-by.  The  occupier  does  not  discharge  himself  of  this  duty  by  em- 
ploying a  competent  person  to  repair  the  premises.  Therefore,  where  the 
defendant  had  a  lamp  and  lamp-iron  projecting  from  his  premises  over  the 
street,  and  had  given  orders  to  a  competent  contractor  to  repair  it,  but 
the  contractor  had  done  the  work  badly,  by  reason  of  which-  the  lamp  fell 
and  injured  the  plaintiff :  Held,  that  the  defendant  was  liable.  Semble, 
the  rule  does  not  apply  to  latent  defects  or  acts  of  wrongdoers.  Terry  v. 
Ashton,  High  Ct.  Westm.,  Cent.  L.  J.,  July  7, 1876. 

See  Admiralty,  1 ;  Respondeat  Supbbiob. 

notice. 

See  Municipal  Cobpobation. 
pleading  and  practice. 

Pbocbss.  —  Sebviob  on  cobpobation.  —  Service  on  the  agent  of 
a  corporation  by  reading,  when  the  statute  requires  that  a  copy  of  the 
writ  should  be  left  with  the  agent,  is  insufficient  to  give  the  court  jurisdic- 
tion. Jordon  v.  Mo,  Kan.  ^  Tex.  Ry.  Co.,  S.  C.  Mo.,  Mo..  West.  Jur., 
June,  1876. 

See  Admibalty,  2 ;  Bankbxtptcy,  2,  8,  4,  6,  7 ;  Reoeivbb  ;  Removal 

op  Causes. 
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PROTEST  OF  NOTE. 

See  Bills  akd  Notes,  2. 

PUBLIC  POLICY. 

See  Attobnbx  and  Client. 

RAILROAD. 

See  JiJBiSDiCTiOH ;  Mobtgage. 

RAISED  CHECK. 

See  Bills  and  Notes,  8. 

receiver. 

Right  to  sue  without  leave.  —  In  an  action  by  a  plaintifiE  against 
a  railroad  company  in  the  handa  of  a  receivert  to  recover  for  beins  wrong- 
fully ejected  from  the  car,  the  giving '  of  this  instruction  was  held  to  be 
error  :  ^^  The  foregoing  instructions  are  given  upon  the  theory  that  pbdn- 
ti£E  is  entitled  to  maintain  this  action,  but  if  you  find  that  at  or  before 
the  commission  of  the  alleged  injury  by  a  decretal  order  of  the  United 
States  circuit  court,  the  defendant  corporation  passed  into  the  hands  of 
a  receiver,  and  that  in  said  order,  among  other  things,  it  was  decreed : 
^  That  said  receiver  take  full  charge  of  all  the  property,  income,  profits, 
earnings  and  receipts  of  said  Central  Railroad  Company  of  Iowa;  and 
that  the  said  receiver  pay  out  of  the  income,  receipts  and  earnings  d 
the  road,  no  debts  or  expenses  of  any  kind  without  special  order  .... 
except  such  as  shall  become  due,  belong  to  and  come  within  the  cat^ory 
and  character  of  operating  expenses  of  the  railroad,'  and  you  further  find 
that  no  leave  has  been  asked  and  given  to  prosecute  this  case,  or  against 
defendant,  to  and  by  the  said  United  States  circuit  court,  then  you  will 
find  for  defendant ;  but  if  no  such  leave  has  been  gpiven,  or  no  such  order 
and  decree  has  been  entered  and  made,  and  no  such  proceedings  had,  then 
you  will  not  consider  this  branch  of  the  case.'*  Allen  v.  Central  R.  B,  Co. 
of  lowuj  S.  *C.  Iowa,  Cent.  L.  J.,  July  7, 1876. 

REMOVAL  OF  CAUSES. 

1.  Construction  op  act  of  March  8, 1876.  —  W.  E.  Bondurant, 
of  Mississippi,  commenced  suit  against  J.  Bondurant,  et  aZ.,  citizens  of 
Louisiana,  in  the  state  court  of  the  Thirteenth  Judicial  District,  and  ob- 
tained judgment  against  them  and  a  decree  recognizing  a  mortgage  upon 
certain  property.  Some  litigation  having  arisen  between  the  warrantor 
of  the  plaintiff,  Watson,  and  W.  £•  Bondurant,  was  determined  adversely 
to  Bondurant. 

Subsequently  the  executrix  of  W.  E.  Bondurant,  ttien  deceased,  took 
out  an  execution  on  the  judgment  in  the  state  court  and  placed  it  in  the 
sheriff's  hands,  and  caused  him  to  seize  a  tract  ot  Iwd  in  the  possession  of 
the  plaintiff,  Watson,  as  owner,  claiming  that  it  was  covered  by  the  jadg- 
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ment  against  J.  Bondurant,  et  aL  Thereupon  Watson  sued  out  from  the 
state  court  issuing  the  execution  a  preliminary  injunction.  Before  answer- 
ing to  the  merits  of  the  suit  for  an  injunction^  the  executrix,  alleging  her- 
self to  be  a  citizen  of  IVfississippi  (where  the  testator  had  resided),  applied 
for  a  removal  of  the  case  into  the  circuit  court  of  the  United  States.  The 
state  court  denied  her  right  and  refused  to  make  the  order  of  removal. 
The  executrix,  disregarding  the  order  of  the  state  court,  filed  a  transcript 
of  the  proceedings  in  the  suit  for  an  injunction  in  the  circuit  court  of  the 
United  States,  and  served  a  rule  on  Watson's  counsel  to  show  cause  why 
the  injunction  should  not  be  dissolved  with  dami^es.  ffeld^  that  the  case 
waa  covered  by  the  Act  of  March  8,  1875,  and  that  it  was  properly  re- 
moved. Watson  V.  Bandwranty  C.  C.  U.  S.  La.,  Cent.  L«  J.,  tfune  23, 
1876. 

2.  Eppeot  op  filing  PBrrriON. —  Jubisdiction.  —  Amendment.  — 
In  an  action  commenced  in  a  circuit  court  of  the  State  of  Missouri,  the 
defendant  in  due  time  filed  its  petition  and  bond  in  due  form,  asking  for 
the  removal  of  the  cause  from  the  state  to  a  federal  court,  on  the  ground 
of  prejudice  and  local  influence.  Pending  the  application  for  a  change  of 
forum,  the  plaintiff  was  permitted  to  amend  his  petition  by  reducing  his 
claim  to  a  sum  less  than  five  hundred  dollars,  and  therefore  the  defend- 
ant's application  for  change  of  forum  was  refused.  The  parties  went  to 
trial  and  plaintiff  had  judgment.  Held^  (1.)  That  the  circuit  court  erred 
in  permitting  plaintiff  to  amend  his  petition  after  an  application  for.  a  re- 
moval of  the  cause  had  been  regularly  made.  (2.)  That  after  the  making 
of  such  application,  the  circuit  court  nad  no  jurisdiction  to  proceed  further 
in  the  cause.  (8.)  That  the  defendant  did  not  waive  the  question  of 
jurisdiction  by  participating  in  the  subsequent  trial.  Stanley  v.  Chi- 
cago^  Rock  Island^  ^  Pae.  JR.  R,  Go,^  S.  C.  Mo.,  Cent.  L.  J.,  July  7, 
1876. 

RESPONDEAT  SUPERIOR. 

iKJtTEY  CATTSED  BY  NEGLIGENCE  OP  StTB-CONTRACTOB.  —  By  agree- 
ment between  the  Pittsburg  Gras  Co.  and  Wray,  the  latter  undertook  to 
dig  a  trench,  in  which  to  lay  certain  gas  pipes  of  said  company.  The 
work  was  to  be  done  under  the  supervision  of  the  company's  engineer. 
It  was  also  part  of  the  contract,  that  should  Wray,  at  any  time,  neglect 
or  refuse  to  supply  a  sufficiency  of  material  or  workmen  to  properly  ex- 
ecute the  work,  the  company  might  furnish  the  same,  and  charge  Wray. 
By  a  sub-contract  similar  in  its  terms,  except'  that  if  the  work  was  not 
done  to  the  satisfaction  of  the  gas  company  s  engineer,  the  contract  was 
to  be  forfeited  on  two  days'  noj^ice,  Wray  passed  the  job  to  Davis.  Each 
of  the  contracts  contained  a  covenant  that  the  contractor  should  be  re- 
sponsible for  all  losses  that  might  happen  by  reason  of  the  carrying  on  of 
the  work  arising  through  negligence,  mistake,  or  otherwise.  In  execution 
of  bis  contract  with  Wray,  Davis  proceeded  to  dig  the  trench  along  Seo- 
.  ond  Avenue,  into  which,  on  the  night  of  October  9, 1878,  the  plaintiff  fell 
and  broke  his  leg,  whereupon  he  sued  Wray.  Held^  that  the  doctrine  of 
respondeat  superior  had  no  application  and  that  defendant  was  not  liable. 
Wratf  V.  Evansy  S.  C.  Pa.,  Leg.  Int.,  July  7, 1876. 
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TAXATION. 

When  taxes  become  a  lien  on  beal  estate.  —  Defendant  on 
the  27th  of  October,  1868,  conyeyed  lands  to  plaintiff  by  deed,  containing 
a  covenant  that  such  lands  *^  are  free  and  clear  from  all  incumbrances 
whatsoeyer."  The  assessors  of  the  town  in  the  previous  June  had  assessed 
the  lands  to  the  occupant,  and  had  in  August  completed  their  assessment 
roll  and  delivered  it  to  the  supervisor  of  the  town.  The  board  of  super- 
visors of  the  county  at  a  meeting,  commencing  November  9th,  extended 
the  tax  upon  the  roll  pursuant  to  law  and  delivered  the  roll  with  their 
warrant  to  the  town-collector  to  whom  plaintiff  paid  the  tax  assessed 
against  such  lands.  Seld  (Chubch,  C.  J.,  dissenting),  that  the  assessment 
was  not  a  lien  at  the  time  of  making  the  conveyance,  and  that  there  was 
no  breach  in  the  covenant  against  incumbrances.  Barlow  v.  SL  Niehol<u 
National  Bank^  Ct.  App.  N.  Y.,  Albany  L.  J.,  July  1,  1876. 

TRUST  DEED. 

Tbustee  not  entitled  to  rents  and  profits.  —  Where  a  trust 
deed  makes  no  stipulation  in  regard  to  the  rents  and  profits,  and  contains 
no  waiver  of  the  right  of  redemption  in  the  event  of  sale  by  the  trustee, 
and  the  maker  remains  in  possession  ;  the  maker  not  the  trustee  is  entitled 
to  the  rents  and  profits  until  foreclosure.  Easley  v.  Tarkington^  S.  C. 
Tenn.,  Chicago  L.  N.,  June  24, 1876. 

TRUSTS.       • 

A  TRUST  is  an  active  TRUST  where  by  grantor's  deed  the  eorpva  of 
her  estate  is  vested  in  the  trustees  who  were  to  take  possession,  receive, 
hold,  invest  in  their  own  names,  and  control  the  estate,  to  enable  them  to 
carry  out  the  trusts  declared,  the  chief  one  of  which  is,  to  hold  the  estate 
for  her  natural  life,  and  to  pay  over  to  her,  whether  covert  or  sole,  the 
net  interest,  income  and  dividends  thereof,  and  in  such  way  that  the  es- 
tate should  not  be  answerable  for,  or  liable  to,  any  charge,  incumbrance, 
assignment,  or  anticipation  by  her,  whether  sole  or  covert,  and  that  the 
trust  should  continue,  whether  she  is  sole  or  covert,  and  should  not  fail  at 
the  death  of  any  future  husband,  with  remainder  to  the  use  of  her  living 
child  or  children,,  as  tenants  in  common.  Aih  v.  Bowen^  S.  C.  Pa.,  L^. 
Int.,  June  2,  1876. 

will. 

Destruction  of  codicil.  —  Animo  revocandi.  —  The  testator  made 
a  will,  and  afterwards  married.  Immediately  after  the  marriage  he  ex- 
ecuted a  codicil  to  the  will,  making  provisions  for  his  wife,  and  in  all 
other  respects  reviving,  ratifying  and  confirming  the  will.  Upon  his  wife*s 
death  he  destroyed  the  codicil,  being  under  the  belief  that  the  will  would 
still  remain  operative. 

The  court  held  that  the  codicil  was  not  destroyed  animo  revocaridi^  and 
'anted  probate  of  both  will  and  codicil.  James  v.  Shrimpton^  Eng.  Pr. 
Jt.,  Chicago  L.  N.,  July  1, 1876. 

See  Evidence,  1 ;  Insurance,  3. 
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SUPREME  COURT  OP  PENNSYLVANIA. 

[March,  1876.] 

INSTEUCTION   TO  JURY.  —  EXPEESSION  OF  OPINION  BY  JUDGE. 

BURKE  V.  MAXWELL. 

It  is  error  for  a  judge  to  say  to  a  jury  tliat  if  he  was  in  the  jury  box  he  would  find  cer- 
tain facts,  even  if  he  afterwards  qualifies  the  expression  by  charging  that  his  views 
may  be  disregarded. 

Pazson,  J.  —  The  right  of  a  judge  to  express  an  opinion  upon  the 
evidence,  has  been  recognized  in  a  number  of  cafies.  In  Ditman  v.  Cam- 
monwealthy  11  Wright,  835,  it  was  said  by  Thompson,  J. :  "  It  is  not  error 
upon  the  part  of  the  court  to  express  an  opinion  merely  upon  the  facts 
of  the  case,  if  they  are  properly  referred  to  the  jury.  It  is  often  very 
proper  to  do  so.  It  aids  the  jury  and  subserves  the  ends  of  justice. 
Care  must  always  be  taken,  however,  not  to  infringe  the  province  of  the 
jury,  so  as  to  relieve  them  from  the  full  responsibility  of  pronouncing  an 
intelligent  judgment  upon  them  for  themselves.'*  The  judge  has  a  nght 
to  aid  the  jury  by  an  expression  of  his  opinion  upon  the  effect  of  the  evi- 
dence, but  not  so  as  to  mislead  them,  or  control  their  deliberations ; 
Mahaney  v.  Evan%^  2  P.  F.  S.  80 ;  and  it  must  be  done  in  such  a  manner 
as  not  to  be  one-sided  or  unfair ;  Rahton  v.  Q-roff^  6  P.  P.  S.  276.  The 
learned  judge  who  tried  this  case  in  the  court  below  went  far  beyond  any 
recognized  rule  in  his  discussion  of  the  evidence.  It  may  very  well  be 
that  he  regarded  it  as  a  case  which,  to  some  extent,  justified  him  in  in- 
fluencing the  jury.  But  even  if  such  were  his  view,  he  went  too  far. 
There  can  hardly  be  a  doubt  but  that  his  charge  controlled  the  jury.  It 
is  true  that  near  its  close  he  told  them  that  they  were  not  bound  by  his 
views,  and  might  disregard  them,  yet  almost  in  the  same  breatn  he 
informed  them  that  if  he  were  in  the  jury  box  he  would  find  against  the 
plaintiff.  This,  taken  into  consideration  with  the  whole  tone  and  tenor 
of  the  charge,  bore  so  heavily  upon  the  plaintiff  as  to  leave  him  scarce  a 
chance,  this  way  practically  controlling  the  verdict. 

When  there  is  sufficient  evidence  upon  a  given  point  to  go  to  the  jury, 
it  is  the  duty  of  the  judge  to  submit  it  calmly  and  impartially.  And  if 
the  expression  of  an  opinion  upon  such  evidence  becomes  a  matter  of  duty 
by  the  circumstances  of  the  particular  case,  great  care  should  be  exercised 
that  such  expression  should  be  so  given  as  not  to  mislead,  and  especially 
that  it  should  not  be  one-sided.  The  evidence,  if  stated  at  all,  should  be 
stated  accurately,  as  well  that  which  makes  in  favor  of  a  party  as  that 
which  makes  against  him  ;  deductions  and  theories  not  warranted  by  the 
evidence  should  be  studiously  avoided ;  they  can  hardly  fail  to  mislead  the 
jury  and  work  injustice. 

Tested  by  the  principles  I  have  indicated  there  was  error  in  the  por- 
tions of  the  charge  referred  to  in  the  first,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth  and  tenth  assignments.     We  have  no  doubt  the  learned 
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i'udge  intended  to  do  exact  justice,  but  he  unwittingly  stepped  over  the 
ine.  So  far  from  the  charge  being  a  calm,  impartial  presentation  of  the 
evidence,  some  portions  of  it,  at  least,  went  far  beyond  the  evidence; 
deductions  and  theories  are  drawn,  which,  if  not  wholly  unsupported, 
should  have  been  left  for  the  jury.  I  have  looked  in  vain  through  the 
testimony  for  anything  to  justify  such  expressions  as  these :  *'  Again,  we 
may  naturally  assume  that  he  knew  well  of  these  transactions  with  Max- 
well, and  was  a  helper  with  him Tou  may  assume  he  made  con- 
siderable efforts  to  induce  them  to  subscribe  to  2,250  shares We 

may  naturally  suspect  he  was  paid  in  oil  stock,  and  would  have  taken  his 
chances,  whether  this  stock  would  be  worth  $7  per  share."  And  again : 
^^  Burke  admits  as  to  the  guarantee  part  of  it ;  this  paper  is  a  sham/' 
Mr.  Burke  was  not  examined,  and  the  record  utterly  fails  to  disclose  any 
such  admission.  It  is  needless  to  particularize  further,  similar  errors  run 
all  through  the  charge.  Jadgrnent  reversed. 


NOTES  OF  NEW  BOOKS. 


The  Southern  Law  Review,  July,  1876,  St.  Louis  :  G.  I.  Jones  &  Co.  The  to 
issue  of  this  publication  merits  most  cordial  recognition.  It  is  surprisingly  good  from 
first  to  last,  and  if  it  does  not  prove  too  brilliant  will  place  the  work  at  the  head  of  our 
legal  periodicals.  The  most  noteworthy  articles  are  the  following:  The  remoral  of 
causes  from  State  to  Federal  Courts^  Hon.  John  F.  Dillon;  Stock  Brokerage,  Fnmcis 
Wharton,  LL.  D. ;  Nolle  Proseqoi,  Joel  Prentbs  Bishop ;  Incidental  Injuries  from  the 
exercise  of  lawful  rights,  Thomas  M.  Cooley,  LL.  D. 

Wood's  Reports,  Vol.  IT.  (Reports  of  Cases  determined  in  the  Circuit  Courts  of 
the  fifth  circuit.  By  Wm.  B.  Woods,  Circuit  Jud^)  will  be  issued  by  Messrs.  Calla^kan 
&  Co.  during  the  coming  fall  or  winter.  This  series  promises  to  be  one  of  exceptional 
value  and  interest. 

Messrs.  Cockroft  &  Co.  of  Chicago,  have  ready  a  new  edition  of  Dicey's  Portia 
to  Actions,  with  American  notes. 

Messrs.  Sumner  Whitney  &  Co.  announce  Wrows  and  Rights  of  a  Tra»^kr,  by 
K  v.  Rogers,  and  Ths  Philosophy  ofLaWy  by  Herbert  Broom. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTEN80  IN   LATE   ISSUES  OF  AMEBIOAN   LEGAL  PEBI- 

ODIOALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  T.,  Weed,  Parsons  &  Co. 

Am.  Law  Beo.  —  American  Law  Record,  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfibld  &  Co. 

Cent  L.  J.  —  Central  Law  Journal,  St.  Louis,  Mo.,  Soule,  Thomas  &  Wentworth 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  Bl.,  Chicago  Legal  News  Co. 

Dailj  Beg.  —  Daily  Register,  New  York,  808  Broadway. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hinb,  176  Broadway. 

Int.  Rev.  Bee.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsyille,  Pa.,  Sol.  Foster,  Jr. 

LiCQ.  Gaz.  — Legal  Gazette,  PhUadelphia,  Pa.,  King  k  Baird. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  Bl.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Booardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Mdnes,  Iowa,  Mills  &  Co. 

ADMINISTRATOR. 

See  Estoppel. 

ADMIRALTY. 

Salvage.  —  Firemen  employed  and  paid  under  a  otty  ordi- 
nance are  not  entitled  to  salvage  for  vessels  saved  while  lying  at  the 
wharves  of  the  city  by  which  they  are  employed.  Davey  v.  Tne  Mary 
FTO%t^  D.  C.  U.  S.  E.  D.  Texas,  Cent.  L.  J.,  June  30, 1876. 

ARBITRATION. 

Agreement  to  arbitrate.  —  Condition  precedent.  —  The  de- 
fendant covenanted  with  the  plaintiffs,  his  landlords,  to  keep  so  much 
ground-game  only  as  would  do  no  injury  to  the  landlords,  and  in  case  he 
should  keep  such  a  number  as  to  do  injury,  to  pay  a  fair  and  reasonable 
compensation,  the  amount  of  such  compensation  to  be  referred  to  arbitra- 
tion.    Seld^  reversing  the  judgment  of  the  court  of  exchequer,  that  ref- 
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erence  to  arbitration  was  not  a  condition  precedent  to  the  defendant's 
liability  under  the  covenant.  Dawson  v.  Fitzgerald^  Eng.  Ct.  App., 
Cent.  L.  J.,  July  28,  1876. 

ATTACHMENT. 

Sale.  —  What  interest  passes.  —  Replevin.  —  Proceedings  in 
attachment  against  personal  property  are  against  the  interest  of  the  de- 
fendant in  attachment,  and  those  claiming  under  him  in  the  thing  at- 
tached ;  and  a  person  whose  goods  have  been  seized  improperly,  and  who  is 
no  party  to  the  suit,  is  not  concluded  by  the  judgment.  Replevin  is  the 
proper  remedy  against  a  sheriff  who  has  levied  a  writ  of  attachment 
against  one  person  upon  the  property  of  another.  Samuel  v.  Agnew^ 
S.  C.  111.,  Chicago  L.  N.,  July  22,  1876. 

BANK. 

A  CASHIEB  HAS  NO  GENERAL  AUTHORITY  whatever  to  bind  a  bank  by 
his  statements.  Daviess  Co.  Savings  Ass.  v.  Sailor^  S.  C.  Mo.,  Chicago 
L.  N.,  July  8, 1876. 

BANKRUPTCY. 

1.  Mortgage  creditor.  —  Failxtrb  to  prove  claim.  —  State 
COURT.  —  A  mortgage  creditor  who  did  not  prove  his  debt  may  enforce 
his  mortgage  in  a  state  court,  although  the  property  was  duly  set  apart 
to  the  bankrupt  as  exempt.  Cumming  v.  Clegg^  S.  C.  Ga.,  14  N.  B.  R. 
No.  2. 

2.  A  JUDGMENT  CREDITOR  VTBlO  LEVIED  UPON  PERSONAL  PROPERTY, 

AND  SUBSEQUENTLY  ABANDONED  HIS  LEVY  by  permitting  the  property  to 
go  back  into  the  hands  of  the  defendant,  may  enforce  his  lien  against  land 
sold  by  the  bankrupt  before  the  commencement  of  the  proceedings  in 
bankruptcy,  and  need  not  follow  the  personal  property  into  the  hands  of 
the  assignee.     Winship  v.  Phillips^  lb. 

3.  Where  debtor's  and  creditor's  right  to  redeem  abb  inde- 
pendent. —  Where  the  right  of  a  creditor  and  the  right  of  a  debtor  to 
redeem  property  sold  under  an  execution  are,  under  the  state  law,  distinct 
and  independent,  the  bankruptcy  of  the  debtor  does  not  affect  or  extin- 
guish the  right  of  the  creditor.     Trimble  v.  Williamson^  S.  C.  Ala.,  lb. 

4.  If  an  assignee  makes  a  sale  of  property,  but  refuses  to 
DELIVER  THE  POSSESSION  thereof,  he  is  liable  to  an  action  at  law, 
if  the  sale  has  never  been  brought  to  the  attention  of  the  bankrupt 
court,  nor  in  any  manner  acted  on  by  it.  Ives  v.  Th'egent^  S.  C.  Mich., 
lb. 

6.  Disputed  interests  of  the  bankrupt  cannot  be  sold  under 
SECTION  25  of  the  General  Bankruptcy  Act  (section  6068  of  the  Revised 
Statutes),  except  by  order  of  court,  after  personal  notice  to  the  adverse 
claimants  of  the  disputed  interests.  Where  the  assignee's  petition  for  the 
private  sale  of  such  an  interest,  an  order  by  the  register  for  such  a  sale, 
and  the  assignee's  report  of  the  sale,  are  all  made  on  the  same  day,  the 
order  is  void  and  the  sale  a  nullity.  The  section  mentioned  intrusts  the 
court,  and  the  court  alone,  with  discretion  whether  to  sell  or  not;  and,  if 
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determiniBg  to  sell,  intrusts  the  conrt,  and  the  court  alone,  with  discretion 
as  to  the  period  of  notice  to  be  given  to  those  claiming  adversely.  Notice 
of  the  petition  for  the  sale  of  such  an  interest  must  be  given,  personally, 
to  those  clidming  adversely,  and  the  sale  must  be  public  and  edfter  public 
notice.    In  re  majar^  D.  C.  U.  S.  E.  D.  Va.,  lb. 

6.  Fbaxiduuent  sale.  —  Confirmation  op  irbegulab  report, 
BTC.  —  Where  an  illegal  order  of  sale  has  been  made  by  a  register,  and 
the  report  of  sale  under  it  has  been  approved  by  the  register,  without 
opportunity  being  given  for  exceptions,  and  the  order  ana  the  report  of 
sale  have  been  withheld  from  being  filed  for  six  weeks  after  these  trans- 
actions, the  indorsements  upon  the  order,  and  the  report  of  the  word 
^^  approved,"  by  the  judge,  made  some  time  during  the  six  weeks,  which 
were  never  treieited  by  the  clerk  as  memoranda  for  orders  of  confir- 
mation, do  not  constitute,  and  are  not  orders  of  confirmation.  Even  if 
the  confirmation  had  been  regular,  such  an  order  of  the  register  being 
void  could  not  by  confirmation  be  made  valid,  nor  could  the  sale  under  it 
be  made  valid.  Such  a  sale  being  null  and  void,  the  bankruptcy  court  has 
jurisdiction  to  declare  it  so,  as  well  against  the  purchaser  from  the  assignee, 
as  against  persons  to  whom  the  purchaser  has  assigned  his  interest,  if 
those  persons  be  brought  in  by  petition.  A  plenary  bill  is  not  necessary 
to  bring  in  such  persons.     lb. 

7.  Number  oe  creditors.  —  Corporation.  —  The  same  number 
and  amount  of  creditors  must  join  in  proceedings  against  a  corporation  as 
against  an  individual.  In  re  Leavenworth  Savings  Bank,  C.  C.  U.  S. 
Kas.,  lb. 

8.  Act  op  1874  not  rbtroaotivb.  —  The  amendments  of  1874,  so 
far  as  they  change  the  existing  law  in  reference  to  the  rights  of  assignees 
to  recover  property  transferred  in  contravention  of  the  bankrupt  act,  and 
in  reference  to  the  proof  of  debts  by  creditors  who  have  taken  a  prefer- 
ence, are  not  retroactive,  and  do  not  apply  where  the  proceedings  in  bank- 
ruptcy had  been  previously  commenced.  In  re  Lee^  D.  C.  U.  S.  N.  D. 
N.  Y.,  lb. 

9.  A  PREFERRED  CREDITOR  WHO  RECEIVES  A  PREFERENCE  ON  ONE 

OF  TWO  CLAIMS  may  prove  the  other.     lb. 

10.  Exemption.  —  Change  of  state  law  DURiNa  1871.  —  If  the 
state  law  was  changed  during  the  year  1871,  the  exemption  can  only  be 
allowed  according  to  the  law  that  was  in  force  at  the  close  of  the  year. 
In  re  Baer,  D.  C.  U.  S.  N.  D.  Ohio,  14  N.  B.  R.  No.  8. 

11.  A  PROCEEDING  TO  REVIVE  A  JUDGMENT  may  be  Stayed.  BrattoTi 
V.  Anderson^  S.  C.  So.  Ca.,  lb. 

12.  Sec.  89  not  penal.  —  Effect  of  repeal,  etc.  —  Those  clauses 
of  the  bankrupt  law  which  authorize  an  assignee  to  recover  the  amount  of 
unlawful  preferences  paid  to  particular  creditors  are  not  in  their  nature 
penal,  and  their  repeal  is  not  subject  to  the  rule  of  construction  applicable 
to  the  repeal  of  penal  statutes.  The  cases  Vorhees  v.  Frisbie^  8  N.  B.  R. 
152 ;  25  Mich.  476  ;  Bingham  v.  C7a/Kw,  7  N.  B.  R.  412,  which  decide 
that  this  clause  of  the  bankrupt  law  is  penal,  and  therefore  will  not  be 
enforced  in  the  state  courts,  disapproved,  and  the  cases  contra  cited  and 
acquiesced  in.  Judgments  holding  that  statutes  imposing  liability  upon 
corporators  in  certain  exigencies  for  d^ts  of  the  corporation  were  penal. 
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and  consequently  woald  not  be  enforced  in  other  states,  held  not  to  be 
analogous  to  this  clause  of  the  bankrupt  law.     Tinker  v.  Van  Dyhe^  C. 

C.  U.  S.  E.  D.  Mich.,  lb. 

13.  Chattel  hobtgaoe. — Failube  to  take  possession. — A  chat- 
tel mortgage  given  for  a  present  consideration,  and  good  between  the  par- 
ties, is  not  rendered  invalid  as  against  the  assignee  by  failure  to  file  the 
same,  or  take  possession  of  the  property,  until  a  month  before  the  com- 
mencement of  proceedings  in  bankniptcy,  notwithstanding  the  mortgagee 
knew  the  mortgagor  to  be  insolvent,  and  that  the  instrument  gave  him  a 
preference.    In  re  Abram^  D.  C.  U.  S.  E.  D.  Mich.,  lb. 

14.  Regeiveb.  —  Appointment,  powebs  op,  etc.  —  A  receiver  may 
be  appointed  after  an  adjudication  of  bankruptcy,  and  before  the  selection 
of  an  assignee  for  the  temporary  care  and  custody  of  the  estate,  when 
special  circumstances  render  it  desirable. 

A  receiver  cannot  maintain  an  action  to  recover  the  value  of  property 
sold  by  the  bankrupt,  in  fraud  of  the  bankrupt  law,  prior  to  the  com- 
mencement of  the  proceedings  in  bankruptcy.  If  a  receiver  institutes  a 
suit  to  recover  property  sold  by  the  bankrupt  in  fraud  of  the  bankrupt 
law,  prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  the 
assignee  will  not  on  motion  be  admitted  to  prosecute  such  suit.  Landing 
V.  Mantan,  D.  C.  U.  S.  N.  D.  N.  Y.,  lb. 

15.  An  attaching  cbeditob  may  intebvene  to  contest  an  adjudi- 
cation upon  the  merits,  as  well  as  to  claim  the  court  has  no  jurisdiction  of 
the  case.    In  re  Williamd^  D.  C.  U.  S.  E.  D.  Mich.,  lb, ;  In  re  Serafford^ 

D.  C.  U.  S.  Kas.,  14  lb.  No.  4. 

16.  Cbeditobs  who  have  obtained  a  pbefebence  by  a  bill  of 
SALE  from  the  debtor  are  estopped  to  set  up  the  execution  of  the  same  as 
an  act  of  bankruptcy.    lb, 

17.  Cbeditobs  who  have  taken  possession  of  the  entire  property 
of  a  debtor,  under  a  general  assignment  or  bill  of  sale,  intended  to  pre- 
fer them,  cannot  set  up  the  non-payment  of  a  note  as  an  act  of  bank- 
ruptcy,   lb, 

18.  Tboveb  to  becoveb  value  of  pbopbbty  sold  befobe  com- 
MENOEMENT  OP  PBOCEEDINGS.  —  An  action  of  trover  will  not  lie  by  an 
assignee  against  a  judgment  creditor,  to  recover  the  value  of  property  sold 
tmder  an  execution  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy.     G-ate%  v.  American^  C.  C.  U.  S.  N.  D.  111.,  lb. 

19.  A  BESOLUTION  OP  COMPOSITION,  WHICH  PBOVIDES  THAT  THB 
(PAYMENT  SHALL  BE  GUABANTEED  BY  A  SATISFACTOBY  BOND  to  certain 

persons,  as  a  committee  of  creditors,  may  be  confirmed.    In  re  Lewis^ 
D.  C.  U.  S.  S.  D.  N.  Y.,  lb. 

20.  The  mbbe  pboop  of  a  debt  is  not  a  bab  to  an  action 
THEBEFOB,  instituted  after  the  proceedings  in  bankruptcy  are  terminated. 
Miller  v.  O'Kain,  S.  C.  N.  Y.,  14  N.  B.  R.  No.  4. 

21.  The  specifications  in  opposition  to  a  dischabge  must  be 
precise  and  definite.    In  re  BvUerfieldy  D.  C.  U.  S.  N.  D.  111.,  lb. 

22.  If  a  bank  beceives  dbafts  fob  collection,  it  may  retain 
the  proceeds  towards  the  payment  of  a  debt  due  to  it  by  the  owner  of  the 
drafts,  although  they  were  collected  after  his  bankruptcy.  In  re  Farng- 
toorthy  Brown  ^  Co.^  lb. 
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23.  The  compensation  of  the  assignee's  attobnet  must  be  rea 
sonable  and  proportioned  to  the  value  of  the  estate.     In  re  Drake^  D.  C. 
U.  S.  N.  J„  lb. 

24.  If  AN  insolvent  debtor  tbansfebs  his  pbopebty  to  an- 
otheb,  and  the  latter  executes  a  mortgage  thereon  to  secure  a  creditor, 
the  transfer  may  be  set  aside.  Qibson  v.  Dobie^  C.  C.  U.  S.  E.  D.  Wise, 
lb. 

25.  A   PABTY  WHO  PXTBCHASED  AN  IMPOBTED  ABTICLE  DUTY  FBEE, 

and  was  compelled  to  pay  the  duty  in  order  to  get  possession  thereof,  is 
entitled  to  priority,  although  he  has  proved  his  claim  as  unsecured.  In  re 
Kirhland^  Chase  ^  Co.j  D.  C.  U.  S.  Md.,  lb. 

26.  "COMMBBCIAL  PAPER." — A  NOTE  GIVEN  BY  ONE  PABTNER,  on 

the  settlement  of  a  copartnership  business  as  manufacturers,  to  pay  for  the 
interest  of  the  copartner  in  the  business,  and  to  settle  the  balance  appear- 
ing against  him,  is  not  the  commercial  paper  of  a  manufacturer,  issued  in 
the  course  of  his  business  as  such.    In  re  Lam^  D.  C.  U.  S.  Minn.,  lb. 

27.  Pbefebence. — Oveb-dbaft,  pxtbchase  of  cebtificates,  etc. — 
If  a  debtor  purchases  gold  certificates  by  means  of  an  over-draft  on  a  bank, 
under  an  agreement  that  the  certificates  should  be  the  property  of  the 
bank,  or  wim  the  preconceived  idea  of  never  paying  back  the  money  ob- 
tained by  the  over-draft,  but  of  defrauding  the  bank,  a  transfer  of  the 
certificates  to  the  bank  is  not  an  act  of  bankruptcy.  If  a  bank  merely 
certifies  the  check  of  a  debtor  in  advance,  relying  on  his  promise  to  make 
his  account  good  during  the  day,  such  an  over-draft,  in  the  absence  of 
fraud,  creates  simply  the  relation  of  debtor  and  creditor,  and  the  payment 
of  such  a  debt  after  insolvency  occurs  is  an  act  of  bankruptcy.  A  mere 
agreement  by  a  debtor,  that  in  a  certain  event  he  will  deliver  to  the  bank 
such  securities  as  he  may  purchase  with  the  proceeds  of  an  over-draft,  will 
not  vest  a  title  to  the  securities  in  the  bank,  so  that  a  transfer  of  them 
will  not  be  a  preference.  There  is  a  distinction  between  an  agreement 
that  securities  purchased  with  the  proceeds  of  an  over-draft  shall  all  the 
time  be  considered  the  property  of  the  bank,  and  an  agreement  to  turn 
over  the  title  as  a  future  act.  Where  the  defence  is  that  the  securities 
belonged  to  the  alleged  creditor  on  account  of  fraud,  the  burden  of  proof  is 
on  the  debtor  to  establish  the  fraud  and  the  identity  of  the  securities  by  a 
fair  preponderance  of  evidence.  Payne  v.  Solomon^  D.  C.  U.  S.  So.  D.  N. 
Y.,  lb. 

28.  A  BBSOLUTION  OF  COMPOSITION  WHICH  DOES  NOT  PBOVIDB  FOB 

THE  EXPENSES  OF  AN  ATTACHMENT  may  be  confirmed  if  there  has  been 
no  first  meeting  of  creditors  and  no  appointment  of  an  assignee.  In  re 
Clapp  ^  Oo,^  D.  C.  D.  S.  Mass.,  lb. 

29.  A    BESOLUTION    OF    COMPOSITION    WHICH    IS    PASSED  WITHOUT 

CALLING  THE  FIBST  MEETING  of  Creditors  and  electing  an  assignee  does 
not  dissolve  an  attachment  issued  within  four  months  before  the  com- 
mencement of  such  proceedings.    lb. 

BILLS  AND  NOTES. 

Pbomissoby  note  defined. — An  instrument  as  follows  :  — 
"  $650.00  Tbenton,  Mo.,  Mar/  13, 1874. 

Ninety  days  after  date  we  promise  to  pay  to  the  order  of  Robert  L.  Gil- 
lilan  six  hundred  and  fifty  dollars  for  value  received,  with  interest  after 
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maturity,  at  the  rate  of  ten  per  cent,  per  annum,  at  the  First  National 
Bank  of  Trenton,  Mo.,  and  if  not  paid  at  maturity,  and  the  aame  is  placed 
in  the  hands  of  an  attorney  for  coUeciion,  we  agree  and  promise  to  pay  an 
additional  sum  of  ten  per  cent,  as  an  attorney's  fee."  Meld^  not  to  be  a 
promissory  note.  First  NaVl  Bank  y.  Chay^  S.  C.  Mo,,  Cent.  L.  J.,  July 
21, 1876. 

BOARD  OF  TBADE. 

See  Makdahus. 

CASHIER. 
See  Bakk. 

COMMON  CARRIER. 

1.  Injury  to  passengsb  throxtgh  getting  off  train  while  in 
MOTION.  —  PlaintifF,  at  the  time  the  injury  complained  of  was  received, 
was  an  infant.  His  father,  in  whose  care  he  was,  purchased  tickets  for  him* 
self  and  son  on  the  night  train  from  St.  Louis  to  Salem,  a  station  at  which 
this  train  did  not  ususJly  stop.  He  was  assured,  however,  by  an  officer  of 
the  road,  that  on  this  night  it  would  stop  at  Salem.  Father  and  son  took 
the  train  on  this  assurance.  As  it  was  oeing  checked  up  on  nearing  that 
station,  passengers  began  to  get  ready  to  leave  the  car,  when  the  superin- 
tendent called  out  in  a  loud  voice,  ^'  Don't  get  ofE  till  the  cars  stop."  This 
the  plaintiff  and  his  father  did  not  hear,  as  they  were  on  the  platform. 
Before  the  cars  had  stopped,  they  jumped  off,  and  plaintiff  was  injured. 
Held^  that  the  father  was  guilty  of  negligence,  and  plaintiff  could  not  re- 
cover. Ohio  ^  AKsi,  R.  R.  Co.  v.  Stratton^  S.  C.  111.,  Cent.  L.  J.,  June 
80, 1876. 

2.  Nbgligenob  of  parent.  —  The  negligence  of  the  parent  or  guar- 
dian, having  in  charge  a  chUd  of  tender  years,  does  not  excuse  the  carrier 
from  using  all  the  means  in  his  power  to  prevent  an  injury.  But  if  the 
negligence  of  the  former  were  the  proximate  cause  of  the  injury  to  the 
child,  by  unnecessarily  and  imprudently  exposing  it  to  danger,  the  carrier 
will  not  be  responsible.    lb. 

8.  Negligence  of  carrier.  —  Loss  bt  act  of  public  enemy.  — - 
Measure  of  damage.  —  Interest.  —  An  action  of  assumpsit  was 
brought  to  recover  of  defendant  the  value  of  a  package  of  Confederate 
money  and  Tennessee  bank  notes  delivered  to  it  in  April,  1862,  at  Jack- 
son, Tennessee,  consigned  to  parties  in  New  Orleans,  Louisiana.  At  the 
time  of  the  delivery,  plaintiff  was  a  resident  of  Henry  County,  Tennessee, 
then  under  Confederate  dominion  and  control  Plaintiff  sent  the  package 
by  an  agent  to  Jackson,  Tennessee,  where  it  was  delivered  to  defendant  on 
the  28d  of  April,  1862,  but  before  it  reached  New  Orleans  the  city  was 
captured  by  die  federal  forces,  and  after  a  delay  of  about  six  weeks,  in  the 
hope  it  might  be  delivered  to  the  consignee,  it  was  returned  to  Jackson, 
where  it  was  soon  afterwards  captured  in  the  occupation  of  the  town  by 
the  federal  troops.  Before  it  was  returned  to  Jackson,  the  army  had  ad- 
vanced so  far  southward  that  communication  with  plaintiff's  residence  was 
impossible,  Henry  County  being  then  wholly  occupied  by  the  invading 
army.  Evidence  was  offered  tending  to  show  negligence  on  the  part  of 
defendant  in  its  care  of  the  package  after  its  return  to  Jackson,  and  in 
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failing  to  withdraw  it  on  the  advance  of  the  federal  troops,  and  the  court 
charged  the  jury  among  other  things :  1.  That  the  defendant  was  bound 
to  take  the  same  care  of  plaintiff's  package  that  it  did  of  its  own  property, 
and  if  its  loss  was  occasioned  as  well  by  the  neglect  of  the  defendants  in 
this  regard  as  by  the  act  of  the  Union  forces,  the  defendant  was  liable. 
2.  That  the  measure  of  damages  was  the  value  of  the  package  at  the 
time  of  its  loss,  with  interest  thereon  from  that  date.  JSeld^  that  there 
was  no  error.     Caldwell  v.  So.  Mvpress  Co,y  C.  C.  U.  S.  W.  D.  Tenn.,  lb. 

CONDITION  PRECEDENT. 

See  Abbitration. 

CONSTITUTIONAL    LAW. 

1.  "  Local  option  "  laws  "  special  "  laws.  — The  Constitution  of 
Illinois  contains  a  provision  whereby  the  general  assembly  is  prohibited 
from  passing  "  any  local  or  special  law  incorporating  cities,  towns,  or  vil- 
lages, or  changing  or  amending  the  charter  of  any  town,  city,  or  village." 
This  provision  being  in  force  an  act  was  passed  in  the  following  words  : 
"  The  city  council  of  any  city  shall  have  power  at  any  time,  in  lieu  of 
the  mode  herein  provided  for  the  assessment  and  collection  of  general  city 
taxes,  to,'  by  resolution  or  ordinance,  elect  to  certify  to  the  county  clerk 
the  amount  or  amounts  required  to  be  raised  by  taxation  upon  the  assess- 
ment of  property  for  state  and  county  taxes,  and  to  collect  the  taxes  for 
said  city  in  the  manner  provided  for  in  the  general  revenue  laws  of  this 
state,  and  in  such  case  to  abolish  the  office  of  the  city  assessor  and  city 
collector.  Provided,  however,  that  nothing  in  this  section  contained  shall 
be  so  construed  as  to  prevent  such  corporation  at  any  time  thereafter  from 
providing  for  the  assessment  and  collection  of  taxes  by  ordinance,  and  in 
the  manner  in  this  act  herein  before  set  forth."  Ildd^  that  the  act  was 
unconstitutional.  People  v.  Cooper^  S.  C.  111.,  Chicago  L.  N.,  July  8, 
1876. 

2.  Exemption  from  taxation.  —  Charter  of  corporation.  —  Ob- 
ligation OF  contracts.  —  The  exemption  in  the  amendment  to  the 
charter  of  the  Northwestern  University,  to  the  effect  "  that  all  property, 
of  whatever  kind  or  description,  belonging  to  or  owned  by  said  corpora- 
tion, shall  be  forever  free  from  taxation,  for  any  and  all  purposes,"  is  un- 
constitutional and  void,  in  so  far  as  it  attempts  to  exempt  &om  taxation 
any  other  property  than  that  which  is  directly  used  for  educational  pur- 
poses. It  was  not  competent  for  the  general  assembly,  under  the  Con- 
stitution of  1848,  which  was  in  force  at  the  date  of  this  amendment,  to 
grant  an  exemption  so  broad  and  sweeping  in  its  character.  The  general 
principle  upon  which  taxation  was  required  to  be  levied  by  the  Constitu- 
tion of  1848  was  that  of  uniformity,  and  exemptions  were  exceptional, 
and  therefore  to  be  construed  strictly.  Such  exemptions  are  in  deroga- 
tion of  public  right ;  there  are  no  presumptions  in  their  favor ;  and 
every  reasonable  doubt  should  be  resolved  against  them.  It  not  being 
competent  for  the  general  assembly  to  make  the  exemption,  the  attempt 
was  a  nullity,  and  the  case  is  not  affected  by  the  provision  of  the  Consti- 
tution of  the  United  States  forbidding  the  impairing  of  the  obligation  of 
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a  contract.  Northwestern  University  y.  The  People^  S.  O.  HI.,  Chicago 
L.  N.,  July  15, 1876. 

3.  An  act  begtjlating  the  taking  of  depositions  in  a  pab- 
TICTTULB  COUNTY  is  an  infraction  of  a  constitutional  provision  to  the 
efiEect  that  the  legislative  power  shall  pass  no  law  for  any  case  for  which 

Provision  can  be  made  by  a  general  law.     State  v.  WaUbridge^  S.  C. 
lo.,  Cent.  L.  J.,  July  21, 1876. 

CONSTRUCTION  OF  STATUTES. 

"  Lowest  responsible  bidder  "  defined.  —  Injunction.  —  An  act 
provided  that  contracts  of  the  city  of  Philadelphia  should  be  awarded  to 
the  "  lowest  responsible  bidder."  Plaintiffs  were  the  lowest  bidders  and 
accompanied  their  bid  by  proof  of  their  pecuniary  responsibility.  Their 
bid  was  rejected,  whereupon  they  filed  their  bill  for  an  injunction  to  re- 
strain the  letting  of  the  contract  to  higher  bidders.  The  answer  did  not 
deny  the  pecuniary  responsibility  of  plaintiffs.  JBeldy  that  the  injunction 
should  go.  Ghitta  Percha  Co.  v.  Stokely^  Mayor^  Ct.  Com.  PI.  PhiL, 
Leg.  Int.,  July  21, 1876. 

CONTEMPT. 

Libel  upon  grand  jury.  —  The  publication  of  a  libel  on  a  grand 
jury,  or  on  any  of  the  members  thereof,  because  of  an  act  already  done, 
cannot  be  summarily  punished  as  a  contempt.  iS^ey  v.  The  People^^ 
S.  C.  HI.,  Mo.  West.  Jur.,  August,  1876. 

CONTRACT. 

1.  A  CONTRACT  HAVING  FOR  ITS  CONSIDERATION  AN  AGREEMENT  TO 
SXTPPRESS  A  CRIMINAL  PROSECUTION  IS  VOID.  —  It  is  equally  SO,  if  SUV 

part  of  the  consideration  was  the  suppression  of  the  prosecution,  and 
whether  the  contract  was  induced  by  promises  or  threats  on  one  side  or 
the  other.  It  is  not  necessary  that  the  promise  should  be  made  at  the 
same  time  as  the  contract ;  it  is  sufficient  if  it  was  made  prior  thereto, 
and  was  acted  upon  as  a  part  of  the  consideration  or  inducement.  Nor 
does  it  makes  any  difference  that  a  prosecution  is  already  commenced  and 
is  in  the  hands  and  under  the  control  of  the  commonwealth's  officer,  if 
the  private  prosecutor,  as  consideration  for  the  contract,  promises  to  aban- 
don his  own  efforts  in  the  course  of  justice.     The  particular  interest  of 

^  In  this  case  Jad^  Schofibld,  who  deliv-  for  libel,  both  ciTil  and  criminal,  the  troth, 

ered  the  opinion  of  the  court,  writes :  "  The  when  published  with  good  motives  and  fostifis- 

law  of  libel  at  common  law  left  the  jury  to  de-  ble  ends,  shall  be  a  sufficient  defence.     This 

termine  whether  the  defendant  was  guilty  of  the  language,  plain  and  explicit  as  it  is,  cannot  be 

publication  alone ;  but  the  question  of  whether  held  to  hare  no  application  to  courts  or  those 

the  publication  was  libellous  was  for  the  court,  by  whom  they  are  conducted There  is, 

and  it  was  admissible  to  show  by  cTidence  that  therefore,  the  same  responsibility,  in  theory,  in 

the  publication  was  true,  or  the  motive  with  the  judicial  department,  that  exists  in  the  legis- 

whicn  the  publication  was  made.    Whether,  lative  and  executive  departments,  to  the  people, 

therefore,  the  party  charged  with  the  libel  was  for  the  diligent  and  faithful  discharge  of  all 

tried  by  a  jury  or  proceeded  against  summarily  duties  enjoined  on  it;  and  the  same  necessity 

as  for  contempt,  the  only  question  of  fact  was,  for  public  information  with  regard  to  tin  oon- 

whether  he  was  guilty  of  the  publication.    In  duct  and  character  of  those  intrasted  to  dis- 

this  state,  however,  our  Constitution  guaran-  charge  those  duties,  in  order  that  the  elective 

tees  '  that  every  person  may  freely  speak,  write,  franchise  shall  be  intelligently  exercised,  as  ob- 

and  publish  on  all  subjects,  being  responsible  tains  in  regard  to  the  other  departments  of  the 

for  the  abuse  of  that  liberty ;  and,  in  all  trials  government"  —  Editor. 
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the  party  injured  in  bringing  the  offender  to  justice  is  one  of  the  securi- 
ties of  we  public  in  the  enforcement  of  the  laws,  and  any  agreement  by 
which  this  interest  is  turned  against  the  commonwealth  is  void.  Kim' 
braugh  v.  Lane^  Ct.  App.  Ky.,  Am.  Law  R^.,  July,  1876. 

2.  Restraint  of  trade.  —  An  agreement  by  the  grain  merchants  of 
a  city  to  r^ulate  the  price  of  grain  is  in  restraint  of  trade,  and  will  not 
be  enforced  in  equity.  Graft  v.  McConnoughy^  S.  C.  IlL,  Mo.  West.  Jur., 
August,  1876. 

See  Arbitration  ;  Damages,  2. 

corporation. 
See  Constitutional  Law,  2. 

CRBIINAL  LAW. 

Agreement  to  enter  nolle  prosequi.  —  Bowden  and  one  Arnold 
were  jointly  indicted  for  burglary.  The  tiien  district  attorney,  believing 
Arnold  to  be  the  guilty  party,  and  that  he  could  not  be  convicted  without 
the  testimony  of  Bowden,  agreed  to  enter  a  nol.  pros,  as  to  Bowden,  if  he 
would  appear  as  witness  for  the  state  and  testify  to  all  he  knew  about  the 
case.  With  the  consent  of  the  court,  the  noLpros,  was  entered,  and  Bow- 
den recognized  as  a  witness  for  the  state.  The  defendant  Arnold  was 
convicted  on  another  indictment,  and  at  a  subsequent  term  of  the  court, 
Bowden  was  again  indicted  by  the  grand  jury  for  the  same  offence.  Held^ 
that  the  agreement  by  the  district  attorney  was  binding  upon  the  state, 
and  that  defendant  could  not  be  tried.  Bowden  v.  2%6  States  S.  C.  Tex., 
Cent.  L.  J.,  August  4,  1876. 

DAMAGES. 

1.  The  MEAsxmE  of  damage  for  death  of  an  adult  male  is  the 
probable  amount  of  the  accumulation  of  the  deceased  during  his  life  as 
it  would  presumably  have  been  passed,  reference  being  had  to  his  age, 
habits,  bodily  health,  and  ability,  without  regard  to  the  chaitbcter  or 
wants  of  the  beneficiaries.  Kansas  Pae,  R.  R.  Co.  v.  Imndon^t  S.  C. 
CoL,  Cent.  L.  J.,  June  80,  1876. 

2.  Damages  for  breach  of  contract.  —  The  measure  of  damages 
for  a  breach  of  contract  to  deliver  goods  is  the  difference  in  price  of  that 
precise  kind  of  goods  at  the  time  and  place  of  performance.  In  re  Norths 
D.  C.  U.  S.  Mass.,  Cent.  L.  J.,  August  4,  1876. 

See  Common  Carrier,  3. 

DEED. 

Voluntary  conveyance.  —  Parol  testimony  to  explain  deed. 
—  Trusts.  —  Where  lands  are  conveyed  by  one  to  another,  they  being 
in  law  strangers^  and  the  deed  purports  to  be  for  a  valuable  consideration, 
it  is  competent  to  prove  by  parol  that  such  conveyance  was,  in  fact,  vol- 
untary ;  and  if  there  be  nothing  otherwise  to  show  that  the  transaction 
was  a  gift,  the  law  will  imply  that  the  grantee  received  and  holds  the 
property  in  trust  for  the  grantor.  Bayles  v.  Grossman^  Superior  Ct. 
Cin.,  Am.  Law  Rec.,  July,  1876. 
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DOWEE. 
AGGBFTA170S  OF  AKNUITT,  ETC.,  NOT  A  BELINQUI8BMENT  OF  DOWKR. 

—  Senior  and  junior  widow,  etc.  —  A  father  died,  leaving  a  widow. 
His  homestead  descended  to  his  two  sons.  In  oonaideration  of  their  hav- 
ing the  use  and  income  of  the  whole  estate,  the  sons,  in  writing,  promised 
the  widow  an  occupancy  of  a  portion  of  tiie  premises,  and  certain  brm 
stock  for  her  use,  and  a  certam  yearly  payment.  Afterwards,  one  stm 
conveyed  to  the  other.  The  latter  then  conveyed  the  entire  premises  to 
his  mother  by  a  warranty  deed.  Then  he  died,  leaving  a  widow.  In 
an  action  of  dower  by  the.  widow  of  the  son,  against  the  widow  of  the 
father,  it  was  held  :  1.  That  the  agreement  between  the  sons  and  the 
mother  did  not  operate  either  as  an  assignment  of  dower  to  her  or  as  a 
release  of  dower  t>y  her.  2.  That  the  condition  of  the  senior  widow,  as 
to  her  own  dower,  is  the  same,  essentially,  as  if  it  had  been  specially  as- 
signed to  her.  8.  That  her  right  of  dower  was  not  extinguished  by 
merger  in  the  fee  conveyed  to  her  by  her  son.  4.  That  she  is  not  es- 
topped by  the  covenants  of  warranty  in  such  deed  from  availing  herself 
of  her  right  of  dower  in  this  action ;  inasmuch  as  such  right  was  para- 
mount to  and  independent  of  the  title  procured  by  the  deed.  5.  That 
there  are  two  dowers  in  the  estate  ;  the  senior  widow  having  one  third  of 
the  whole,  and  the  junior  widow  one  third  of  the  remaining  two  thirds, 
as  dower ;  and  that  the  junior  widow  is  not  now,  nor  will  she  be  at  the 
death  of  the  senior  widow,  dowable  in  any  greater  proportion  thereof. 
McLeery  v.  McLeery^  S.  C.  Me.,  Am.  Law  R%.,  July,  1876. 

See  Estoppel. 

equity. 

Pabtnership.  —  Rights  op  creditors  where  deceased  partner 

MADE  FRAUDULENT  CONVEYANCE.  —  The  bill  in  this  case  alleged  that 
appellant  and  R.  were  in  partnership ;  that  appellant  had  an  excess  of 
capital  in  the  firm,  which  was  insolvent ;  that  R.  died  insolvent,  and  his 
estate  is  that  of  an  insolvent ;  that  he  made  a  vdll  devising  his  estate  in 
equal  parts  to  his  wife  and  his  brother  James  R.  That  C.  had  adminis- 
tered on  his  estate,  and  in  due  course  of  administration,  appellant,  as  sur- 
viving partner,  had  the  claim  of  the  late  firm  allowed  in  the  probate  court 
for  $2,746.58  ;  that  he  proved  his  individual  claim  ;  that  the  assets  of  the 
estate  do  not  exceed  $8,069.30,  of  which  $1,530  was  set  off  to  the  widow. 
That  the  demands  against  the  estate  amount  to  $4,060.30 ;  that  R.  being 
insolvent,  with  $2,050  of  the  firm  money,  purchased  a  lot,  and  had  it  con- 
veyed to  his  wife,  alleging,  as  a  reason,  that  he  was  insolvent,  and  would 
thus  be  able  to  retain  a  home :  Held^  1.  That  this  was  a  fraud  against 
which  equity  would  afford  relief  in  favor  of  creditors.  2.  That  when  a 
claim  is  allowed  in  a  probate  court  against  an  insolvent  estate,  equity  will 
take  jurisdiction  to  remove  fraudulent  conveyances,  and  subject  the  prop- 
erty to  the  payment  of  the  debts  of  the  deceased.  White  v.  Russell,  S. 
C.  111.,  Chicago  L.  N.,  July  8,  1876. 

ESCROW. 
See   MOBTOAGE. 
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ESTOPPEL. 

Abminibtbatob's  sale  of  bbal  estate.  —  Pbesenge  and  assent 
or  WIDOW  ax>  sale  fbee  of  DOWEB.  —  Where  an  administrator  put  up 
the  real  estate  of  a  deoedoit  for  sale,  xepreeenting  that  it  was  free  from 
incumbrance,  and  that  he  would  make  a  legal  title,  and  the  widow  of  the 
deceased  was  present  and  assented  to  it,  stating  that  it  would  be  sold  free 
from  her  claim  of  dower,  and  it  was  purchased  upon  such  representations  : 
Heldj  that  the  widow  was  estopped  from  afterwards  claiming  dower  in  the 
premises  sold.    Sweany  y.  Mallory^  S.  C.  Mo.,  Cent.  L.  J.,  July  21, 1876. 

EVIDENCE. 

Pabol  evidencb  to  vaby  tebms  of  wbitten  instbumbnt.  —  The 
English  rule,  that  parol  evidence  is  inadmissible  to  yary  the  terms  of  a 
written  instrument,  does  not  exist  in  the  State  of  Pennsylyania.  A  num- 
ber of  authorities  settle  the  doctrine  that  in  cases  of  fraud  or  mistake  as 
to  material  facts,  parol  evidence  of  what  occurred  at  the  execution  of  the 
writing  is  competent  to  explain  the  real  meaning  of  the  parties.  Kos- 
tenbader  v.  Peters^  S.  C  Pa.,  Leg.  Int.,  July  21, 1876. 

See  Deed  ;  Libel,  1,  2. 

exemptions. 

The  membebs  of  an  insolvent  fibm  abb  not  entitled  to  the 
statutory  exemptions  out  of  the  partnership  property,  after  it  has  been 
seized  in  execution  by  partnership  creditors,  notwithstanding  all  the  mem- 
bers join  in  demanding  the  exemptions.  Qaylord  v.  Imhcffj  S.  C.  Ohio, 
Am.  Law.  Rec.,  July,  1876. 

GABNISHMENT. 

FOBEIGN  JUDGMENT.  —  FAELUBB  TO  MAKE  DEFENCE.  —  M.,  a  resi- 
dent of  Iowa,  had  a  claim  for  wages  (exempt  by  the  laws  of  that  state 
from  garnishment)  against  defendant,  a  railway  company  existing  under 
the  laws  of  Iowa  and  Illinois,  and  running  its  lines  also  into  Missouri  and 
Kansas.  In  an  attachment  suit  brought  against  M.  in  Missouri,  the  said 
company  was  garnished  for  the  amount  of  its  indebtedness  to  M.  and  final 
judgment  rendered  against  it.  M.  had  no  actual' notice  of  the  proceed- 
ings, but  was  served  by  publication  under  the  laws  of  Missouri.  In  an 
action  brought  against  the  company  by  M.  on  his  claim  for  wages,  held^ 
that  the  judgment  in  the  attachment  proceeding  was  a  complete  bar  to 
the  suit.  Moore  v.  (7.,  iJ.  L  ^  P.  R.  R.  Co.^  S.  C.  Iowa,  Cent.  L.  J., 
July  21, 1876. 

INJUNCTION. 

Negligence  of  stbeet  bailway  company  to  keep  steets  in 
bepaib  accobding  to  its  chabteb.  —  powbb  of  city  official  to 
stop  bunning  of  tbains.  —  rights  of  citizens  inconvenienced, 
ETC.  —  A  passenger  railway  company,  by  its  charter  bound  by  the  city 
ordinances  relative  to  keepmg  the  streets  along  its  line  in  good  repair, 
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having  neglected  this  duty,  was  duly  notified  by  the  oommisaioner  of  high- 
ways to  make  repair,  and  neglected  to  do  so.  The  commissioner  pro- 
ceeded to  make  the  repair,  and  poled  off  the  street,  stopping  the  running 
of  the  cars.  The  railway  company  brought  their  bill  for  an  injunction. 
Held^  that  being  derelict  they  had  no  right  to  the  remedy  invoked; 
that  the  commissioner  of  highways  might  stop  the  running  of  the  can 
when  necessary  to  make  repairs ;  and  that  private  individuals,  residing  on 
the  line  and  using  it,  although  greatly  inconvenienced  by  the  stoppage  of 
the  cars,  had  no  standing  in  a  court  of  equity  against  the  city  authonties. 
Phila.  /  Chaff's  Ferry  Pass.  R.  B.  Co.  v  Oity  of  FhUa.,  Ct.  Com.  PL 
Phila.,  Leg.  Int.,  July  21, 1876. 

See  CoNSTRTJCTiON  OF  Statutes. 

INSUBANCE. 

1.  CONSTRUOnON  OF  WOED  "FALLEN"  IN  POLICY.  —  WhEBE  THB 
BUILDINa  WAS  BLOWN  PABTLY  FROM  THE  POSTS  ON  WHICH  IT  BESTED, 

was  leaning  out  of  plumb,  and  so  far  rendered  unfit  for  occupancy  that 
most  if  not  all  the  foundation  was  removed,  but  remained  united,  and 
admitted  of  repairs  though  greatly  damaged,  it  was  held  that  the  building 
had  not  "fallen"  within  the  meaning  of  a  policy  clause  voiding  the  in- 
surance in  case  the  building  should  fall.  PiremarCs  Fund  Ins,  Co.  v. 
Congregation  of  Rodeph  Sholem^  S.  C.  111.,  Ins.  L.  J.,  July,  1876. 

2.  Interest  on  premium  note.  —  A  negotiable  premium  note 
IS  entitled  to  grace  like  other  commercial  paper,  and  a  tender  of 
interest  on  such  note  within  the  days  of  grace  will  prevent  a  forfeiture 
for  non-payment  of  interest  at  the  maturity  of  the  note.  Jarman  v.  St. 
Louis  Mutual  Life  Ins.  Co.^  lb. 

3.  Insanity. — Suicide.  —  Intemperance. — Self-destruction  renders 
the  policy  void.  The  burden  of  proof  is  on  the  plaintiff  to  show  such 
kind  and  degree  of  insanity  as  will  relieve  the  act  of  that  consequence. 
The  court  instructed  the  jury,  that  if  they  found  that  the  assured  had 
impaired  his  health  by  intemperance,  then  the  policy  was  void ;  that  this 
was  sufficient  of  itself  to  defeat  a  recovery.  He  agreed  that  he  should 
not  impair  his  health  by  intemperance,  and  if  he  broke  that  provision  a 
recovery  cannot  be  had  on  the  policy.  If  the  mental  condition,  which 
would  otherwise  avoid  the  effect  of  the  self-destruction  clause,  was  pro- 
duced by  intemperance,  the  plaintiff  cannot  recover.  Insanity  induced  by 
violation  of  one  condition  of  the  policy  cannot  be  set  up  as  an  excuse  for 
the  violation  of  another  condition.  Jarvis  v.  Conn.  Mutual  Life  Ins.  Co.y 
C.  C.  U.  S.  N.  D.  111.,  and  John  Hancock  Mutuai  Life  Ins.  Co.  v.  Moore, 
S.  C.  Mich.,  lb. 

4.  When  premises  are  to  be  regarded  as  vacated.  —  Failure 
TO  GIVE  NOTICE.  —  "  MISTAKE."  —  The  defendant,  a  joint  stock  insur- 
ance company,  issued  a  policy  insuring  the  plaintiff  against  loss  or  damage 
by  fire  to  the  amount  of  $600,  on  his  house,  shed,  and  bam.  The  policy 
contained  a  condition  that  it  should  be  void  if  the  premises  should  become 
vacated,  by  the  removal  of  the  owner  or  occupant,  without  immediate 
notice  to  the  company  and  consent  indorsed  on  the  policy.  The  buildings 
were  occupied  by  a  tenant  at  the  date  of  the  policy,  and  continued  to  be 
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thus  occupied  until  July,  1871,  when  he  left  and  went  to  Laconia,  his 
family  leaving  a  short  time  before  he  did.  He  settled  for  the  rent  until 
the  following  May.  He  had  but  little  furniture,  a  portion  of  which  he 
took  away,  and  a  portion  was  left  in  the  house.  When  he  left,  it  was  his 
intention  to  return  the  next  spring,  or  if  business  should  be  dull  at  Laco- 
nia,  to  return  earlier.  The  buildings  were  destroyed  by  fire  October  30, 
1871.  He  did  not,  before  the  fire,  decide  to  return  at  any  definite  time. 
No  person  lived  in  the  buildings  after  he  left.  Neither  the  plaintiff  nor 
the  defendants  had  any  notice  that  the  tenant  had  left  the  premises 
^  until  after  the  fire.  The  referee  to  whom  the  action  was  sent  found, 
as  a  matter  of  fact,  that  the  premises  at  the  time  of  the  fire  were  va- 
cated, within  the  meaning  of  the  policy;  but  submitted  to  the  court 
whether  the  question,  whether  the  buildings  were  vacated,  properly 
arises  as  a  question  of  law  upon  the  foregoing  facts,  ffeld^  that  upon 
such  facts  appearing,  the  buildings  must  be  considered  as  vacated.  Seld^ 
alsoy  that  the  failure  to  give  notice  was  not  a  ^^  mistake  "  within  the  in- 
tendment of  the  statute,  which  provides  that  ^^  no  policy  shall  be  avoided 
by  reason  of  any  mistake  or  misrepresentation,  unless  it  appears  to  have 
been  intentionally  and  fraudulently  made ;  but  the  party  insuring,  in  any 
action  brought  against  them  on  such  policy,  may  show  the  facts,  and  the 
jury  shall  reduce  the  amount  for  which  such  party  would  otherwise  be 
liable  as  much  in  proportion  as  the  premium  ought  to  have  been  increased 
if  no  mistake  or  misrepresentation  had  occurred."  Chamberlain  v.  Intur- 
ance  Company^  55  N.  H.  249,  on  this  point  overruled.  Sleeper  v.  N,  H. 
Fire  Ins.  Co.,  S.  C.  N.  H.,  lb. 

5.  Limitation  of  action  on  poliot.  —  Pleading  and  pbaoticb.  — 
A  policy  of  insurance  contained  a  provision  that  no  suit  or  action  should 
be  brought  thereon  unless  ^^  commenced  "  within  twelve  months  next  after 
the  loss.  A  loss  having  occurred,  the  assured,  within  the  time  limited, 
filed  his  petition  against  the  company  in  due  form  of  law,  and  caused  a 
summons  to  be  issued  and  served  in  due  time  upon  the  company.  But 
by  mistake  the  name  of  another  company  instead  of  that  of  the  defendant 
was  inserted  in  the  body  of  the  summons,  although  the  indorsement  and 
entitling  of  the  summons  were  correct,  and  in  conformity  with  the  petition. 
After  service  of  this  defective  summons  upon  the  defendant,  and  after 
the  expiration  of  the  twelve  months  limited  for  bringing  the  action,  the 
company  voluntarily  appeared  in  court  and  moved  to  strike  the  plaintiff's 
petition  from  the  files,  but  made  no  motion  to  quash  the  writ  or  return. 
The  plaintiff  then,  on  leave  of  the  court,  amended  the  writ,  so  as  to 
make  it  conform  to  the  petition.  Held,  that  the  amendment  was  au- 
thorized by  the  Code,  and  had  the  effect  to  make  the  action  one  brought 
within  twelve  months  after  the  happening  of  the  loss,  within  the  meaning 
of  the  policy.     Burton  v.  Buckeye  Ins.  Go.,,  S.  C.  Ohio,  lb. 

INTEREST. 

See  Common  Cabbieb,  8. 

JUDGMENT. 

See  Gabnishmbnt. 
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JURISDICTION. 

SxTPERSXa^EAS  BOND  IK  U.  S.  COURTS.  —  Where  suit  was  commenced 
in  the  circuit  court  of  the  United  States,  judgment  entered  against  the 
defendants,  and  a  writ  of  error  had  been  sued  out  to  the  supreme  court 
of  the  United  States  and  a  supersedeas  bond  given,  and  the  writ  of  error 
dismissed :  JEkld^  that  a  suit  could  be  maintained  in  the  circuit  court  of  the 
United  States,  where  the  ori^nal  suit  was  commenced,  on  the  supersedeas 
bond,  independent  of  the  citizenship  of  th,e  parties.  Seymour  y.  P.  ^  C, 
Canitruction  Co.,  C.  C.  U.  S.  No.  D.  III.,  Chicago  L.  N.,  July  8, 1876. 

LIBEL. 

1.  Second  ART  evidencb.  —  On  the  trial  of  an  action  for  libel,  it 
appeared  that  the  original  writing,  the  publication  of  which  was  the 
foundation  of  the  suit,  was  among  the  records  of  the  navy  department  at 
Washington.  JBeld,  that  seconcUury  evidence  of  its  existence  and  contents 
was  properly  admitted.  Carpenter  y.  Bailey,  S.  C.  N.  H.,  Cent.  L.  J., 
August  4, 1876. 

2.  The  alleged  libel  contained  charges  against  the  plaintiff  as  postmaster 
in  the  naval  service  of  the  United  States  stationed  at  Portsmouth,  and  re- 
quested his  removal.  Held,  that  a  letter  from  Vice- Admiral  Porter,  while 
in  charge  of  the  department,  to  the  plaintiff,  making  llie  removal  and 
stating  the  reasons  for  it,  was  admissible  as  an  act  of  the  department 
The  plaintiff  was  permitted  to  testify  that  he  sold  his  furniture  at  a  loss, 
upon  his  transfer  from  the  naval  station  at  Portsmouth.  Meld^  no  cause 
for  setting  aside  the  verdict  in  his  favor.     Ih. 

3.  Plea  of  justification.  —  The  allegations  of  a  special  plea  of  jus- 
tification in  such  a  case  must  be  proved  substantially  as  laid.  Hence, 
where  such  plea  sets  up  a  specific  fact  going  to  show  that  the  charges  were 
true,  and  other  facts  showing  that  the  occasion  was  lawful  and  the  end  jos- 
tifiable,  and  alleged  that  such  was  the  fact :  Meld,  that  the  court  properly 
refused  to  charge  the  jury  that  if  the  alleged  charges  are  true  the  plaintiff 
cannot  recover ;  also,  that  the  jury  were  properly  instructed,  among  other 
things,  that,  if  the  occasion  was  lawful  and  the  alleged  libel  true,  the 
verdict  should  be  for  the  defendant.    lb, 

4t.  Privilegbd  communication. — Whether  an  alleged  libel  is  a  privi- 
leged communication  is  a  question  for  the  jury,  under  proper  instructions 
from  the  court.     lb. 

See  Contempt. 

mandamus. 

Board  of  trade.  —  Voluntary  association.  —  Re-seating  ex- 
pelled MEMBER.  —  A  court  has  no  power  to  re-seat  an  expelled  member 
of  a  board  of  trade  by  mandamus.  People  v.  Board  of  Trade  of  Chicago} 
S.  C.  111.,  Chicago  L.  N.,  July  15,  1876. 

1  Walkek,  J.,  delivering  the  opinion  of  the  application  for,  and  to  award  the  writ  of  man- 
court,  writes :  —                       ^  damaa.    Has  relator  aoch  an  interest  or  1^1 

"  No  question  has  been  raised  whether  the  right  to  a  membership  in   the  board  as  will 

conrt  below  had  jurisdiction  to  entertain  the  be.  regarded  by  a  court  of  justice?    It  is  true 
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MOBTOAGE. 

1.  Release  by  mistake.  —  Effect  of  becobding  belease. — 
EsCBOW.  —  Where  a  release  of  a  mortgage  was  made  by  the  mortgagee, 
and  left  in  escrow  with  a  third  person,  and  before  the  performance  of  the 
conditions  ander  which  the  release  was  deposited,  and  without  any  deliyery 
to  the  mortgagor,  the  release,  by  mistake  or  accident,  was  filed  for  record, 
and  was  recorded  ;  held^  that  judgment  creditors  acquire  no  rights  or  ad- 
vantage by  such  recording,  and  that  an  injunction  will  lie  to  restrain  such 
creditors  from  selling  under  the  levy  of  an  execution  anything  more  than 
the  equity  of  redemption  of  the  mortgagor.  The  recording  of  the  re- 
lease, under  such  circumstances,  constitutes  a  cloud  npon  the  title  of  the 
mortgagee,  which  a  court  of  equity  will  remove.  The  mortgagee,  by 
making  such  a  release  and  placing  it  in  escrow  with  an  agent,  by  whom  it 
was  placed  on  record  by  mistake,  is  not  estopped  to  deny  that  it  is  his 
deed ;  especially  so,  where  judgment  creditors  only  of  the  mortgagor 
seek  to  take  advantage  of  the  record  of  the  release,  or  they  advance  no 
money,  give  no  credit,  or  do  any  act  by  which  they  change  their  attitude 
to  the  case.  Stavdey  v.  Valentine^  S.  C.  111.,  Chicago  L.  N.,  July  22, 
1876. 

2.  Mobtgagbs,  a  spboibs  of  indebtedness.  —  The  Constitution  of 
Pennsylvania  provides  that  '^  the  stock  and  indebtedness  of  corporations 
shall  not  be  increased  "  except  as  specified  by  law.  A  state  bank  made 
a  mortgage  of  its  property,  but  failed  to  comply  with  the  provision  of  the 
Constitution  or  the  act  of  assembly  in  reference  thereto.  Held^  that 
the  mortgage  was  an  '^  indebtedness,"  and,  therefore,  void.  Jeffrie%  v. 
LewiB,  Ct.  Com.  PL  Phil.,  Leg.  Int.,  July  21,  1876. 

that  the  hodj  is  organized  ander  a  statntorf  appears  that  all  persons  becoming  members  of 
charter,  and  so  are  charches,  Masonic  bodies  and  the  board  of  trade  do  the  same  thing.  And 
Odd  Fellows,  and  temperance  lodges ;  bat  we  the  body  has  the  right  to  make»  ordain,  and  es- 
presume  no  one  woald  imagine  that  a  coart  tablish  bj-laws,  rules,  and  regnlations  for  the 
would  take  cognizance  of  a  case  arisiog  in  either  goyemment  of  the  body  and  its  members  in 
of  those  organizations,  to  compel  them  to  re-  their  connection  with  it.  It  may  be  that  when 
store  to  membership  a  person  suspended  or  ex-  a  corporation  is  created  for  the  purpose  of  pur- 
TOUed  from  the  pririleges  of  the  organization,  suing  some  pecuniary  business  for  the  acquisition 
They  being  organized  by  Toluntar^  association,  of  profits  and  gains  for  its  members  as  stock- 
and  not  for  the  transaction  of  business,  but  for  holders,  and  a  member  is  deprired  of  a  right  or 
the  purpose  of  inculcating  their  precepts  and  privilege  conferred  by  their  charter,  that  a  court 
trusts ;  not  for  pecuniary  gain  but  for  the  ad-  would,  by  mandamus,  compel  the  body  to  admit 
yancement  of  morals  and  for  the  improvement  such  member  to  the  exercise  of  his  rights.  In 
of  their  members,  they  are  left  to  adopt  their  that  case,  a  member  or  shareholder  has  such  a 
constitutions,  by-laws,  and  regulations  fbr  ad-  pecuniary  interest  as  might  enable  him  to  be 
mitting,  suspending,  or  expelling  their  mem-  i)rotectea  or  be  admitted  to  the  exercise  of  such 
bers.  This  organization  is  not  maintained  for  rights  by  legal  process.  But  courts  never  inter- 
the  transaction  of  business,  or  for  pecuniary  fere  to  control  the  enforcement  of  the  by-laws 
gain,  but  simply  to  promulgate  and  enforce  of  merely  voluntary  associations,  created  for  the 
among  its  members  correct  and  high  moral  advancementof  religious,  moral,  and  social  prin- 
principles  in  the  transaction  of  business.  It  is  ciples,  or  merely  for  amusement  In  such  or- 
not  engaged  in  business,  but  only  prescribes  ganizations  they  must  be  left  to  enforce  their 
rules  for  the  transaction  of  business.  In  the  rules  and  regulations  by  such  means  as  they 
organization  of  churches  and  the  other  bodies  may  adopt  for  their  government.  The  board 
referred  to,  each  person  on  1)eooming  a  member,  of  trade,  so  far  as  we  can  see,  is  only  a  volun- 
expressly  or  by  implication,  pledges  himself  to  tary  organization,  which  their  charter  fully  em- 
stand  to  and  abide  by  all  rules,  emcts,  and  regn-  powers  them  to  govern  in  such  mode  as  they 
lations  adopted  by  the  oi^anization.     And  it  may  deem  most  desirable  and  proper."   Editor. 
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MUNICIPAL  CORPORATION. 
A  DOKATION  BY  A  HUNIOIPAL  OORPORATION  IN  AID  OF  A  RAILROAD 

is  a  public  purpose  under  the  Constitution  of  New  Hampshire.    Perry  ▼. 
City  of  Keene,  S.  C.  N.  H.,  Am.  Law  Reg.,  July,  1876. 

NEGLIGENCE. 

See  Common  Cabbieb;  Injunction. 

NUISANCE. 

A  BLACKSMITH  SHOP  is  not  a  nuisance  per  se,    S.  C.  IlL,  Mo.  West 
Jur.,  August,  1876. 

PARTNERSHIP. 

See  Equity  ;  Exemptions. 


NOTES  OF  NEW  BOOKS. 


The  Philosopht  op  Law,  hj  Herbert  Broom,  LL.  D.  San  Franctsoo :  Sumner, 
Whitney  &  Co. ;  New  York:  Hurd  &  Houghton.  The  title  of  this  little  volnme  imports 
its  character.  It  is  not,  however,  a  speculative  work :  but  rather  a  statement  of  genenl- 
izations  touching  the  leading  topics  of  the  Common  Law.  It  will  be  read  with  pleasnre 
and  profit  by  old  and  young  lawyers  alike.  Its  admirable  typography  and  dress  enhanoe 
its  more  substantial  merits. 

Chaket's  Michigan  Digest,  which  covers  the  Michigan  Reports  from  volume  2S  to 
83  inclusive,  has  been  issued.  It  is  in  some  respects  exceptionallv  well  done.  The 
Tables  of  Cases  and  Index  will  not  fail  to  be  appreciated.  Published  by  the  editor, 
Henry  A.  Chaney,  Detroit. 

The  Flush  Times  of  Alabama  and  Mibsissippi.  A  Series  ol  Sketches  by  Jos. 
G.  Baldwin.    San  Francisco :  Sumner,  Whitney  &  Co. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTEN80  IN  LATE   ISSUES  OF  AMEBIOAN   LEGAL  FEBI- 

ODIOALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal^  Albanjr,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  -^  American  Law  Record^  Cincinnati,  O.,  H.  M.  Moos. 

Am.  Law  Beg. — American  Law  Register^  Philadelphia,  Pa.,  D.  B.  Canfibld  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal^  St.  Louis,  Mo.,  Soule,  Thomas  &  Wentworth 

Chica^  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Daily  Keg.  —  Daily  Register,  New  York,  803  Broadway. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Intem(U  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J. — Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron.  —  Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Gaz.  — LegcU  Gazette,  Philadelphia,  Pa.,  King  &  Baird. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Bog ardus. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ACT  OF  GOD. 

See  Common  Carrier. 

ADMINISTRATOR. 

An  Administrator  or  executor  cannot  sue  himself,  for  a 
debt  due  him  by  a  decedent.  Ferkins  v.  FerkinSj  S.  C.  R.  I.,  Am.  Law 
Reg.,  August,  1876. 

BANKRUPTCY. 

1.  Notary  Public — Power  op  Attorney.  —  Letters  of  attorney 
to  represent  creditors  may  be  acknowledged  before  a  notary  public.  Gen- 
eral Order  No.  84,  providing  that  they  may  be  acknowledged  or  proved 
before  a  register  or  United  States  commissioner,  was  not  intended  to  be 
exclusive  of  other  methods  of  proof.  In  re  Butterfield^  D.  C.  U.  S.  E.  D. 
Mich.,  14  N.  B.  R.  No.  6. 

2.  Assignment  of  open  account.  —  No  person  b^  assigning  an  open 
VOL.  in.  10 
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account  can  substitute  another  person  as  creditor  without  the  express  con- 
sent of  the  debtor.  A  consent  to  an  assignment  of  an  open  account  given 
after  the  commission  of  the  act  of  bankruptcy,  but  before  the  filing  of  the 
petition  against  the  debtor,  does  not  confer  any  higher  or  better  rights 
upon  the  assignee.     Rollins  t.  TScitchell^  D.  C.  U.  S.  Me.,  lb. 

3.  Set-off.  —  A  chose  in  action  which  is  not  negotlable,  and 
on  which  the  assignee  must  sue  in  the  name  of  the  assignor,  does  not  be- 
come a  mutual  debt  or  credit  in  the  hands  of  the  assignee  so  as  to  be  a 
matter  of  set-off.     lb. 

4.  CoBiPOSiTiON.  —  Secured  creditob.  —  Workmen.  —  Where  the 
assets  are  undoubtedly  sufficient  to  pay  workmen  to  the  extent  of  fifty 
dollars  each,  they  cannot  vote  on  the  question  whether  a  resolution  of 
composition  shall  be  adopted  or  not,  except  to  the  extent  of  their  respec- 
tive debts  above  fifty  dollars.  — In  re  (/Neilf  D.  C.  U.  S.  Mass.,  lb. 

5.  An  adjudication  cannot  be  set  aside  on  the  ground  that  the 
proper  proportion  of  creditors  did  not  unite  in  the  petition,  unless  there 
was  fraud,  bad  faith,  or  collusion  in  obtaining  it.  In  re  Frankenstein,  D. 
C.  U.  S.  Cal,  lb. 

6.  The  power  of  the  court  to  authorissb  a  creditor  to  with- 
draw A  PROOF  that  has  been  filed  inadvertently,  is  wholly  discretionary, 
and  will  not  be  exercised  merely  for  the  purpose  of  allowing  a  creditor  to 
continue  an  arrest  of  the  bankrupt  which  was  made  before  the  commence- 
ment of  the  proceedings  in  bankruptcy.  In  re  Wiener,  D.  C.  U.  S.  Mass., 
lb. 

7.  The  individual  members  op  a  firm  are  not  entitlbd  to 
exemption  from  the  partnership  stock.  —  When  a  partner  took 
notes  belonging  to  the  firm,  and  with  these  purchased  a  homestead  three 
days  before  the  bankruptcy  of  the  firm,  and  with  knowledge  of  its  in- 
solvent condition :  ffeldy  that  he  was  not  entitled  to  retain  the  homestead 
as  exempt.    In  re  Boothroyd^  D.  C.  U.  S.  E.  D.  Mich.,  lb. 

8.  A  state  cannot  tax  the  funds  in  the  hands  of  an  assignee.  In 
re  Booth,  opinion  by  Register  Ball,  S.  D.  Ohio,  verbally  concurred  in 
by  the  court.     lb. 

9.  If  a  creditor  is  induced  to  vote  or  sign  a  composition 
BY  ANT  UNFAIR  MEANS,  whether  known  to  the  debtor  or  not,  his  vote 
so  influenced  operates  as  a  fraud  on  the  other  creditors,  and  makes  the 
composition  voidable  by  any  of  them.  In  re  Sawyer,  D.  C.  U.  S.  Mass., 
lb.  No.  6. 

10.  Husband  and  wife.  —  Where  the  husband  receives  money 
FROM  his  wife  and  engages  in  transactions  in  real  estate,  in  her  name, 
until  he  accumulates  property  of  considerable  value  by  his  skill  and  energy, 
the  property  is  liable  to  his  assignee.  Muirhead  v.  Aldridge,  C.  C.  U.  S. 
N.  J.,  lb. 

11.  Depositions  to  prove  claims  in  bankruptcy  are  inadmisable 
unless  they  contain  the  averments  required  by  section  5077  of  tihe  Revised 
Statutes  of  the  United  States.  They  must  also  be  made  by  a  party 
authorized  by  the  statute ;  and  conform  substantially  to  the  forms  pre- 
scribed by  the  statute  and  the  general  orders.  In  re  Port  Huron  Dry 
Dock  Co.,  D.  C.  U.  S.  E.  D.  Mich.,  lb. 

12.  Agent.  —  Proof  of  debt  may  be  made  by  an  agent  who  has  had 
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exclusive  charge  and  control  of  the  same,  and  knows  personally  all  the  facts 
required  to  be  sworn  to  in  proving  it,  the  creditor  himself  having  no  per- 
sonal knowledge  of  the  facts.  In  re  Watrous^  D.  C.  U.  S.  E.  D.  Mich.,  lb. 
13.  Stock-notb. — Liability  of  stockholdbb.  —  Intbbbst.  —  A 
stockholder  in  an  insurance  company  rendered  insolvent  by  a  fire,  cannot 
escape  his  liability  on  a  stock-note  by  surrendering  a  certificate  of  indebt- 
edness on  one  of  the  adjusted  policies,  and  withdrawing  his  note.  Such  a 
note  constitutes  a  trust  fund  for  the  benefit  of  the  creditors  of  the  company, 
and  the  transaction  is,  in  effect,  a  conversion  of  the  company  assets.  The 
stockholder  must  pay  interest  from  the  date  of  the  withdrawal  of  his 
stock-note.    Jenkins  v.  Armoury  C.  C.  U.  S.  N.  D.  111.,  lb. 

14.  An  ASSIGNMENT  BY  ONE  PABTNBB  OP  HIS  INDFVTDirAL  ESTATE 

for  the  equal  benefit  of  his  individual  creditors  first,  and  the  excess,  if  any, 
to  be  paid  to  his  partnership  creditors,  falls  under  section.  5129  of  the 
Revised  Statutes,  and  may  be  set  aside  at  any  time  within  six  months. 
Bamewell  v.  JoneB^  D.  C.  U.  S.  S.  D.  Ala.,  lb. 

16.  Occupation  op  leased  pbemises  by  assignee,  etc.  —  If  an 
assi^ee  continues  to  occupy  the  premises  leased  by  the  bankrupt,  he  is 
liable  personally  for  the  rent,  and  the  landlord  has  a  lien  on  the  goods  upon 
the  premises,  the  same  as  against  other  tenants.  The  expenses  of  the 
estate  cannot  be  deducted  and  allowed  before  the  payment  of  rent  that 
accrued  after  the  commencement  of  the  proceedings  in  bankruptcy,  and 
while  the  assignee  occupied  the  premises.  When  a  petition  is  filed  to 
obtain  payment  for  rent  that  accrued  while  the  assignee  occupied  the 
premises,  a  jury  trial  may  be  allowed.  Buchner  v.  Jewell^  C.  C.  U.  S. 
La.,  lb. 

16.  Marshalling  op  assets.  —  Mobtgage  loaned  to  banb- 
bupt.  —  Policy  op  instjeance  payable  to  bankbupt's  wipe,  etc.  — 
A  creditor  who  held  several  judgment  notes  against  a  person  who  was 
afterwards  declared  bankrupt,  and  also  several  mortgages  and  two  in- 
surance policies  as  collateral  security  for  their  payment,  a  few  days  before 
the  filing  of  the  petition  in  bankruptcy,  caused  judgment  to  be  entered 
upon  the  judgment  notes,  and  executions  to  be  issued  thereon.  Seld^  that 
the  court  had  power  to  so  marshal  the  assets  as  to  require  such  creditor  to 
foreclose  a  mortgage  before  resorting  to  the  general  fund.  This  rule,  how- 
ever, does  not  extend  to  a  mortgage  that  was  loaned  by  a  third  party  to 
the  bankrupt,  to  be  used  as  a  security  for  the  payment  of  the  judgment 
notes.  The  rights  of  the  assignor  of  such  a  mortgage  woxdd  be  superior  to 
those  of  the  assignee  in  bankruptcy.  But  the  same  principle  applies  to 
the  case  of  a  policy  payable  to  the  wife.  She  is  to  be  regarded  as  a 
security  to  that  extent,  and  entitled  to  protection  in  preference  to  the 
assignee,  as  the  representative  of  the  general  creditors.  But  the  mortgage 
of  the  bankrupt  and  wife,  to  the  petitioner,  and  the  policy  of  insurance 
payable  to  the  bankrupt  in  this  case,  fall  within  the  general  doctrine  above 
stated,  on  the  subject  of  marshalling  securities,  and  the  petitioner  to  that 
extent  is  to  be  regarded  as  doubly  secured,  and  should  be  required  to  first 
exhaust  his  remedy  on  them,  and  be  allowed,  out  of  the  general  fund  in 
court,  the  balance  remaining  after  appWing  the  proceeds  of  those  securities 
upon  his  debt.  In  re  Q-avthoffy  D.  0.  U.  S.  W.  D.  Wise,  Chicago  L. 
W.,  August  12, 1876 ;  Cent.  L.  J.,  August  25, 1876. 
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17.  That  a  part  of  the  pbopebty  is  a  homestead  does  not  change 
the  rule  that  requires  a  party,  having  security  on  two  funds,  to  first  exhaust 
his'  remedy  upon  the  fund  he  was  alone  secured  upon,  where  there  is 
another  party  having  security  on  the  other  alone.     lb. 

18.  An  insake  pekson  may  be  adjudged  a  bankrupt,  but  cannot  com- 
mit an  act  of  bankruptcy.  In  re  Weitzel,  D.  C.  U.  S.  W.  D.  Wise,  Cent 
L.  J.,  September  1,  1876. 

BILLS  AND  NOTES. 

1.  Note  given  fob  patent  bight.  —  Omission  of  wobds  be- 
QUIBBD  TO  BE  INSEBTED  BY  STATUTE.  —  Where  a  statute  directs  that 
any  note  or  bill  of  exchange,  ^^  given  for  a  patent  right,*'  shall  contain  those 
words  in  the  body  thereof,  and  makes  it  a  misdemeanor  for  any  person  to 
take  a  note  for  such  consideration  without  the  insertion  of  those  words, 
the  primary  object  of  such  statute  is  to  enable  the  maker  to  defend  for 
failure  of  consideration  and  to  give  notice  to  future  holders  of  his  right 
to  do  so. 

Such  a  statute  does  not  make  the  note  itself  illegal  and  void  without 
those  words,  nor  bring  it  within  the  rule  that  the  infliction  of  a  penalty 
upon  an  act  makes  it  per  Be  illegal  and  prevents  it  from  being  the  founda- 
tion of  a  civil  action. 

Hence,  when  the  maker  of  a  note  for  such  consideration  omits  to  have 
the  words  inserted,  the  failure  of  consideration  is  no  defence  against  an 
innocent  holder  for  value.  Pendar  v.  Kelley^  S.  C.  Vt.,  Am.  Law  Reg., 
September,  1876. 

2.  CoNVEBsiON.  —  Innocent  negotiatob  of  stolen  dbaft.  — 
Plaintiffs  in  New  York  inclosed  in  a  letter  a  draft  directed  to  W.,  in  Eng- 
land. The  draft  was  stolen  out  of  the  letter  by  a  clerk  in  plaintiffs'  office, 
and  was  afterwards  presented  at  defendants*  bank  with  a  forged  indorse- 
ment of  W.  Defendants  cashed  the  draft  at  the  bank  on  which  it  was 
drawn,  and  placed  the  proceeds  to  the  credit  at  defendants'  bank  of  the 
person  who  presented  the  draft.  Plaintiffs  sued  for  the  proceeds  as  money 
received  to  their  use.  At  the  trial  evidence  was  tendered  of  a  custom  to 
send  a  separate  letter  of  advice  when  drafts  are  forwarded  from  New  York, 
and  was  rejected,  and  the  verdict  was  entered  for  plaintiffs.  Held^  discharg- 
ing a  rule  for  a  new  trial,  that  there  was  a  conversion  of  the  dnift  by  the 
defendants,  that  the  money  was  received  to  plaintiffs'  use,  that  there  was 
no  evidence  of  negligence  to  estop  plaintiffs  from  setting  up  their  title  to 
the  draft  as  against  defendants,  and  that  the  evidence  rejected  was  inad- 
missible. Arnold  v.  Cheque  Bank^  High  Ct.  Just.  Com.  PI.  Div.,  Albany 
L.  J.,  Aug.  12, 1876. 

8.  Individual  liability  of  tbustebs  of  beligiotjs  society.— 
A  note  was  given,  as  follows  :  — ■" 

"  One  year  after  date,  we,  the  trustees  of  the  Seventh  Presbyterian 
Church,  promise  to  pay  to  the  order  of  H.  G.  Powers,  six  hundred  dollars, 
value  received,  with  interest  at  six  per  cent,  per  annum. 

A.  H.  Bbiggs,       ^ 
Louis  B.  Kbllby,  I  ^  „ 

John  Cobbbtt,       [ 
F.  D.  Mabshal,    ) 
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Held:   that  the  persons  whose  names  were  subscribed  were  personally 
liable.     Powers  v.  Briggs^  S.  C.  111.,  Chicago  L.  N.,  August  12, 1876. 

See  CoNSiGNOB  Ain)  Consignee. 

COMMON  CARRIER. 

Act  OF  God  defined.  —  A  loss  occasioned  by  the  act  of  Ood  is  a  loss 
arising  from  and  occasioned  by  the  agency  of  nature,  which  cannot  be 
guarded  against  by  the  ordinary  exertions  of  human  skill  and  prudence 
so  as  to  prevent  its  effect.  Plaintiff  delivered  to  defendant  in  London  a 
mare  to  be  carried  from  London  to  Aberdeen,  between  which  places  de- 
fendant ran  steamers  as  a  common  carrier.  A  storm  arising  during  the 
voyage,  the  mare  was  so  injured  that  she  died.  The  jury  found  that  the 
injury  was  caused  partly  by  excessive  bad  weather  and  partly  by  the 
fright  and  struggling  of  tne  mare,  and  negatived  all  negligence  on  the  pai*t 
of  the  defendant.  Held^  reversing  the  decision  of  the  common  pl^as 
(reported  13  Alb.  L.  Jour.  177),  that  upon  these  findings  of  the  jury  the 
defendant  was  not  liable.  Nugent  v.  Smithy  S.  C.  of  Judicature  Ct.  App., 
Albany  L.  J.,  Sept.  2, 1876. 

COMMON  SCHOOL. 

Right  of  parent  to  elect  studies  for  child.  —  Trespass  for 

EXPULSION  BY  DIRECTORS  AND  TEACHERS.  —  Plaintiff,  a  female,  six- 
teen years  of  age,  was  expelled  from  a  common  school  for  refusing  to  ob- 
tain certain  books  necessary  to  the  study  of  book-keeping,  one  of  the 
studies  prescribed  by  the  directors  for  the  class  to  which  plaintiff  had  been 
assigned.  It  was  found  that  her  refusal  was  in  obedience  to  the  directions 
of  her  parents  and  was  adhered  to  after  due  notice  of  expulsion  in  the 
event  of  further  resistance.  Judgment  was  entered  for  plaintiff  and  af- 
firmed on  appeal.  B/uleson  v.  Post^  S.  S.  111.,  Mo.  West.  Jur.,  Septem- 
ber, 1876. 

CONSIGNOR  AND  CONSIGNEE. 

Rights  of  consignee  as  against  consignor's  creditors.  —  Re- 
plevin.—  Bill  of  lading.  —  Bills  and  notes.  —  Where  a  party 
consigns  goods  to  another,  and  draws  upon  the  consignee  for  funds,  accom- 
panying the  draft  with  the  delivery  of  the  bill  of  lading  or  shipping  re- 
ceipt, as  collateral  security  for  its  payment,  the  acceptance  and  payment 
by  the  consignee  of  the  diaft,  accompanied  with  the  bill  of  lading  or  ship- 

^  Judge  Wjllkbb,  who  deliyered  the  opinion,        "  Law-giyera  in  all  firee  countries,  and  with 

writes  as  follows  : —  few  exceptions  in  despotic  governments,  have 

*'  The  law  for  the  pnrpose  of  preserving  the  deemed  it  wise  to  leave  the  education  and  nur- 
school,  and  promoting  its  usefnlness,  has  em-  ture  of  the  children  of  the  state,  to  the  direc- 
powered  the  directors  to  suspend  or  expel  schol-  tion  of  the  parent  or  guardian.  This  is,  and 
ars,  hut  onlj  for  disobedient,  refractory,  or  in-  has  ever  been,  the  spirit  of  our  fre^  institutions. 
corrigibljhad  conduct.  It  is  by  the  commission  The  state  has  provided  the  means  and  brought 
of  one  of  these  acts  alone  that  the  pupil  can  them  within  the  reach  of  all,  to  acquire  the  ben- 
forfeit  his  right  to  the  privileges  of  the  school,  efit  of  a  common-school  education,  but  leaves 
And  this  forfeiture  can  only  be  enforced  and  it  to  the  parents  and  guardians  to  determine 
the  right  lost  after  all  other  reasonable  means  the  extent  to  which  they  will  render  it  availa- 
hare  uiled.  Nor  is  the  suspension  or  expulsion  ble  to  the  children  under  their  charge."  —  £d- 
designed  merely  as  a  punisnment  of  the  child,  itor. 
but  principally  as  a  means  of  preserving  order 
and  the  proper  government  of  the  school 
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ping  receipt,  vests  in  him  a  special  property  in  the  goods,  suflBcient  to 
maintain  replevin  against  an  officer,  who,  after  sach  delivery,  attaches 
them  upon  a  writ  against  the  general  owner.  In  such  case,  although  the 
draft  is  not  paid  until  after  the  officer  ha^  levied  on  the  goods,  still,  if  the 
draft  and  shipping  receipt  were  delivered  to  the  payee  of  the  draft  before 
the  levy,  sucn  dehvery  will  be  regarded  as  made  for  the  use  of  the  con- 
signee, and  when  he  pays  the  dran;,  his  right  to  the  goods  will  relate  back 
to  the  time  of  the  delivery  of  the  draft  and  shipping  receipt  to  the  payee  of 
the  draft,  and  this  without  reference  to  whether  the  payee  of  the  draft 
paid  any  consideration  therefor  to  the  owner  or  not,  if  the  consimiee  paid 
it  in  good  faith,  without  notice  of  any  attachment  or  levy  on  the  goods. 
PeUr9  V.  Elliot,  S.  C.  111.,  Cent.  L.  J.,  August  26, 1876. 

CONTRACT. 

1.  Reformation  of  contract.  —  Clear  and  convincing  proof 

IS  REQUIRED  to  warrant  the  reformation  of  a  written  instrument  on  the 
snround  of  mistake,  and  when  it  clearly  appears  that  this  rule  has  been  dis- 
^garded  in  refonAing  an  instrument,  and  Ue  finding  of  the  court  can  be 
sustained  only  upon  the  supposition  that  it  regarded  the  law  as  requiring 
nothing  more  than  a  preponderance  of  evidence  to  warrant  a  finding  sus- 
taining the  alleged  mistake,  a  reviewing  court,  on  error,  may  reverse  the 
judgment  based  on  such  finding.  Potter  v.  Potter,  S.  C.  Ohio,  Mo.  West 
Jur.,  September,  1876. 

2.  Contract  of  suretyship.  —  An  agreement  as  follows  :  *'  In  con- 
sideration that  Messrs.  Griffith,  Roberts  &  Butler,  of  Utica,  N.  Y.,  will 
sell  and  deliver  to  R.  C.  Pyle,  of  Easton,  Pa.,  ready  made  clothing,  or 
other  goods,  and  of  one  dollar  paid  to  me  by  said  firm,  I  hereby  agree  to 
become  security  for  the  payment  of  any  balance  not  to  exceed  five  thou- 
sand dollars  of  all  goods  sold  and  delivered  to  said  Pyle  during  one  year 
from  date,  goods  to  be  sold  on  credit  of  six  months. 

"  Dated  Easton,  Pa.,  September  1, 1873. 

(Signed)  "  Theodore  R.  Sitqreaves  ; " 

IB  a  contract  of  suretyship  and  not  a  guaranty.  Sitffreaves  v.  Griffith^  S. 
C.  Pa.,  Leg.  Int.,  Aug.  4, 1876. 

corporation. 

1.  pxtrghase  by  corporation  op  its  own  stock.  —  merger.— 
Action  at  Meeting  of  directors  not  regularly  called.— 
Laches  op  stockholder,  etc.  —  The  fact  of  merger  depends  largely 
on  intention,  and  this  rule  applies  to  a  case  where  a  corporation  purchases 
shares  of  its  own  stock.  The  purchase  suspends  the  right  to  vote  on  the 
shares,  and  may  be  a  merger  if  so  intended ;  but  if  not  so  intended,  it  is 
not  a  merger,  and  the  presumption  is  that  the  corporation  does  not  intend 
a  merger,  but  to  hold  the  stock  as  assets  or  to  sell  and  reissue  it. 

A  quorum  of  the  directors  of  a  corporation  are  competent  to  act  within 
the  scope  of  their  powers  and  to  bind  the  corporation,  although  the  meeting 
was  not  regularly  called  and  there  was  no  notice  to  the  other  directors. 

A  sale  of  the  company's  shares  of  its  own  stock,  made  at  such  a  meet- 
ing of  the  directors,  if  made  bond  fide  and  for  full  value,  and  for  the  pur- 
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pose  of  raising  money  to  meet  an  argent  necessity  of  the  company,  passed 
a  good  primd  facie  title  to  the  shares,  and  could  only  be  set  aside  for  cause, 
upon  a  direct  proceeding  for  that  purpose.  Any  director  or  stockholder 
desiring  to  avoid  such  sale  must  proceed  at  once  to  dispute  it  in  legal  form ; 
acquiescence  until  the  consideration  has  been  appropriated  to  the  benefit 
of  the  corporation  is  a  ratification  of  the  sale.  If  the  sale  is  otherwise 
valid,  it  is  not  vitiated  by  the  fact  that  the  motive  of  the. purchaser  and 
of  some  of  the  directors  was  to  enable  the  former  to  vote  upon  the  shares 
in  a  certain  manner  at  an  approaching  election  of  corporate  officers.  State 
V.  Smithy  S.  C.  Vt.,  Am.  Law  Reg.,  August,  1876. 

2.  Where  new  stock  is  issued  which  is  to  share  in  profits 
WITH  existing  stoce:,  all  the  holders  of  the  latter  have  an  equal  right 
to  subscribe  for  their  proportionate  part  of  the  new  stock,  but  this  rule 
does  not  apply  to  original  stock  bought  in  by  the  corporation  and  held  as 
assets,  and  sold  for  the  payment  of  liabilities  or  for  the  general  benefit. 
lb. 

See  Bankruptcy,  13. 

creditors,  rights  of. 

See  Fraudulent  Assignment. 

criminal  LAW. 

1.  Power  of  judge  to  suspend  or  omit  sentence.  —  Subse- 
quent SENTENCE  BY  DIFFERENT  JUDGE. — A  judge  has  power  to  Sus- 
pend sentence,  where  the  circumstances,  in  his  opinion,  render  the  offence 
trifling,  and  the  law  has  imposed  no  minimum  punishment  for  it.  In  gen- 
eral, where  a  sentence  has  been  omitted  by  the  judge  who  tried  the  case, 
another  judge  may  impose  the  proper  sentence  at  a  subsequent  time.  But 
where  sentence  has  been  suspended  by  a  judge  under  circumstances  that 
indicate  his  opinion  that  no  punishment  should  be  inflicted,  as,  e.  ^.,  where 
he  has  discharged  the  prisoner  on  his  own  recognizance  in  a  nominal 
amount,  a  subsequent  sentence  by  a  different  judge  is  erroneous  and  will 
be  reversed.  Treaver  v.  The  People^  S.  C.  Mich.,  Am.  Law  Reg.,  Septem- 
ber, 1876 ;  Mo.  West.  Jur.,  September,  1876. 

2.  Homicide.  —  "  Human  being  "  as  appmbd  to  infant  alleged 
NOT  TO  HAVE  BEEN  BORN.  —  The  defendant,  a  physician,  was  employed 
to  attend  a  woman  in  childbirth.  The  child  died  and  the  defendant  is 
charged  with  murder  for  having  produced  its  death.  The  court  refused  to 
instruct  the  jury  as  follows  :  "  To  constitute  a  human  being  in  the  view 
of  the  law,  the  child  mentioned  in  the  indictment  must  have  been  fully 
born,  and  born  alive,  having  an  independent  circulation  and  existence 
separate  from  the  mother,  but  it  is  immaterial  whether  the  umbilical  cord 
which  connects  it  with  the  mother  be  severed  or  not."     Heldy  error. 

In  such  case  the  court  gave  the  following  instruction :  ^^  If  the  child  is 
fully  delivered  from  the  body  of  the  mother,  while  the  after-birth  is  not, 
and  the  two  are  connected  by  the  umbilical  cord,  and  the  child  has  an  in- 
dependent life,  no  matter  whether  it  has  breathed  or  not^  or  an  independ- 
ent circulation  has  been  established  or  not^  it  is  a  human  being,  on  which 
the  crime  of  murder  may  be  perpetrated."     Held^  error.     State  v.  Win- 
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throvy  S.  C.  Iowa,  West.  Jur.,  August,  1876;  Cent.  L.  J.,  August  26, 
1876. 

See  Habeas  Cobpus. 

DAMAGES. 

See  Libel  ;  Masteb  and  Sebyant,  2. 

DIVORCE. 

Insanity  apteb  mabbiage.  —  Imfotenct  and  cbuel  conduct 

BESULTINQ  FBOM  SUCH  INSANITY.  —  Insanity  of  the  wife  occurring  af- 
ter marri^e,  even  though  it  be  of  a  permanent  nature,  is  not  cause  for 
divorce.  Nor  is  impotency  or  cruel  conduct  during  such  insanity.  Wertz 
V.  WertZi  S.  C.  Iowa,  West.  Jur.,  August,  1876 ;  Cent*  L,  J.,  August  18, 

1876. 

EASEMENT. 

Light  and  aib.  —  Swinging  of  window-shutters  over  adjoin- 
ing LAND.  —  Fire-escape.  —  Notice  of  Easement.  — Severance  by 
mortgage.  —  Where  a  common  owner  of  two  tenements,  the  windows  of 
one  of  which  overlook  the  yard  of  the  other,  and  receive  light  and  air 
therefrom,  its  shutters  swing  out  over  such  yard,  and  access  from  its  fire- 
escapes  which  overhang  the  yard  being  had  to  such  yard,  severs  the  same 
by  conveyances  to  different  persons,  an  easement  in  favor  of  the  tenement  so 
overlooking  the  other,  it  being  the  one  first  conveyed,  is  created  in  respect 
to  light  and  air,  the  swinging  of  the  shutters,  and  access  to  and  from  the 
fire-escapes.  Such  easement  is  an  apparent  one.  The  grantee  of  the  ser- 
vient tenement,  the  one  later  conveyed,  is  deemed  to  have  actual  notice  of 
such  easement,  and  takes  his  title  subject  thereto.  In  such  case  it  is  im- 
material whether  such  severance  be  by  deed  or  mortgage,  inasmuch  as  by 
foreclosure  the  mortgage  is  ripened  into  a  deed.  Havens  v.  Klein^  Ct. 
Com.  PL  N.  Y.  City,  Am.  Law  Reg.,  August^  1876. 

evidence. 

1.  The  rule  where  fraud  alleged  amounts  to  an  indictable 

OFFENCE.  —  On  the  trial  of  a  civil  action,  wherein  the  claim  or  defence 
is  based  on  an  alleged  fraud,  the  issue  may  be  determined  in  accordance 
with  the  preponderance  or  weight  of  evidence,  whether  the  facts  constitut- 
ing the  alleged  fraud  do,  or  do  not,  amount  to  an  indictable  offence. 
Stranathan  v.  GreaveSy  S.  C.  Ohio,  Am.  Law  Reg.,  September,  1876. 

2.  Expert  testimony.  —  When  inadmissible.  —  The  opinions  of 
witnesses  should  not  be  received  as  evidence,  where  all  the  facts  upon 
which  such  opinions  are  founded  can  be  ascertained,  and  made  intelhgible 
to  the  court  or  jury.  On  questions  of  science,  skill,  or  trade,  where  the 
facts  in  issue  are  not  themselves  accessible  by  evidence,  persons  of  skill, 
called  experts,  are,  from  the  necessity  of  the  case,  permitted  to  give  their 
opinions  in  evidence.  Whether  glass,  placed  in  a  sidewalk  to  afford  light 
to  the  area  below,  is  unsafe,  by  reason  of  the  too  great  smoothness  or 
slipperiness  of  its  surface,  is  not  a  question  of  science  or  skill  such  as 
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to  render  the  opinion  of  witnesses  admissible.  City  of  Chicago  y.  Mc- 
CriveUy  S.  C.  111.,  Cent.  L.  J.,  September  1,  1876. 

8.  Entries  against  interest.  —  Entry  op  payment  op  interest. 
—  The  rule  as  to  the  admissibility  in  evidence  of  entries  against  interest 
made  by  a  dead  man,  embraces  entries  which  primd  facie  were  against  his 
interest  at  the  time  when  they  were  made,  and  the  purpose  to  which  the 
evidence  is  capable  of  being  applied  is  immaterial.  An  entry  of  a  payment 
of  interest  made  to  the  dead  man  is  primd  facie  against  his  interest  within 
the  meaning  of  the  rule.  Taylor  v.  Witham^  Eng.  High.  Ct.  Ch.  Div., 
Cent.  L.  J.,  August  18,  1876. 

4.  Secondary  evidence.  —  Calling  defendant.  —  A  subscribing 
witness  testified  that  when  he  signed  as  a  witness  to  a  judgment  note  for 
purchase  money  the  wife  had  not  signed  it.  Held^  that  plainti£E  was  not 
obliged  to  call  defendant  as  a  witness,  and  as  few  persons  were  acquainted 
with  her  signature,  evidence  could  be  received  of  her  statement  that  she 
had  signed  a  paper.     Cook  v.  Gable^  S.  C.  Pa.,  Leg.  Int.,  July  28, 1876. 

6.  Evidence  op  supposed  facts.  —  The  dead  body  of  a  man  was 
found  under  a  bridge,  whose  abutments  were  not  properly  guarded  by  bar- 
riers, and  whose  maintenance  and  repair  the  city  was  charged  with.  Held^ 
that  general  evidence  as  to  the  supposed  cause  of  the  death  was  properly 
admitted  in  an  action  against  the  city.  City  of  Scranton  v.  Dean^  S.  C. 
Pa.,  Leg.  Int.,  August  4, 1876. 

6.  Evidence  that  plaintiff  had  knowledge  op  pacts  mate- 
rial to  the  issue.  —  Plaintiff  sued  the  township  for  the  loss  of  his 
mare,  caused  by  the  unsafe  condition  of  the  road  over  which  she  was  being 
driven  and  recovered  damages  for  the  same.  Seld^  that  evidence  should 
have  been  admitted  to  prove  that  he  had  been  notified  of  the  road,  and 
that  he  could  have  taken  another  route  without  inconvenience.  Toumship 
of  Forki  V.  King^  S.  C.  Pa.,  Leg.  Int.,  August  18,  1876. 

See  Contract,  1. 

EXEMPTIONS. 

The  members  op  an  insolvent  firm  are  not  entitled  to  the 
statutory  exemptions  out  of  the  partnership  property,  after  it  has  been 
seized  in  execution  by  partlSership  creditors,  notwithstandmg  all  the  mem- 
bers join  in  demanding  the  exemptions.  Q-aylord  v.  Imhoff^  S.  C.  Ohio, 
Am.  Law.  Reg.,  August,  1876. 

fraudulent  assignment. 

Rights  op  creditors  of  grantor  and  grantee.  —  The  creditors 
of  a  fraudulent  grantor  have  no  equity  as  against  the  innocent  creditors  of 
the  fraudulent  grantee,  which  entitles  them  to  priority  of  satisfaction  out 
of  personal  property  fraudulently  conveyed,  where  such   creditors  of  the 

1  The  section  of  the  Ohio  statute  nnder  which  before  sale,  not  exceeding  fire  hundred  dollars 

the  qnestion  arose  is  as  follows  :  "  That  it  shall  in  yalue  in  addition  to  the  amount  of  chattel 

be  lawful  for  any  resident  of  Ohio,  being  the  property  now  by  law  exempted.    The  value  of 

head  of  a  family  and  not  the  owner  of  a  home-  saia  property  to  bo  estimated  and  appraised  by 

stead,  to  hold  exempt  from  levy  and  sale  as  two  dismterested  householders  of  the  county, 

aforesaid,  personal  property  to  be  selected  by  to  be  selected  by  the  officer."    66  Ohio  Laws, 

such  person,  his  agent  or  attorney,  at  any  time  50.  —  Editor. 
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grantee  have  obtained  the  first  lien.  Parker  v.  FreeTnan,,  Ch.  Ct.  Tenn., 
Cent.  L.  J.,  August  11,  1876. 

HABEAS  CORPUS. 

PowEE  OF  Uhtted  Statbs  ooubts  where  pbisoneb  is  in  chaegb 

OP  STATE  OFFIOEB. —  FeAUDULENT  WEIT  OP  UNITED  STATES  OOUBT  NOT 

A  JUSTIFICATION  FOE  VIOLATION  OF  STATE  LAW.  —  The  United  States 
courts  have  power  under  the  writ  of  habeas  carjms  to  discharge  persons 
from  the  custody  of  state  officers,  where  it  appears  that  they  are  held  un- 
der a  state  law  which  seeks  to  punish  them  for  executing  a  law  of  the 
United  States,  or  where  the  act  for  which  they  are  held  was  done  in  par- 
suance  of  the  process  of  a  federal  court.  But  where  a  party  is  in  custody 
of  a  state  officer  under  an  indictment  for  larceny  and  sets  up  as  a  justifi- 
cation for  the  act  complained  of  a  writ  of  replevin  issued  from  a  United 
States  court,  the  latter  court  will,  on  habeas  corpus^  inquire  into  the  fact 
whether  its  writ  was  fraudulently  obtained  for  tne  purpose  of  carrying  off 
the  property,  and  if  satisfied  of  that  fact,  will  remand  the  relator  to  the 
custody  of  the  state  officer.  A  writ  regular  on  its  face  is  a  justification 
to  the  officer  to  whom  it  is  addressed  for  everything  that  he  may  lawfully 
do  under  such  an  authority,  but  this  rule  does  not  extend  to  a  party  who 
has  procured  the  writ  by  fraud.  JEx  parte  T^hompson^  D.  C.  U.  S.  W. 
D.  Tenn.,  Am.  Law  R^.,  September,  1876. 

HOMESTEAD. 
See  Bankeuptcy,  17. 

HUMAN  BEING. 

See  Criminal  Law,  2. 

HUSBAND  AND  WIFE. 

See  Bankruptcy,  10. 

INSANITY. 

See  Bankruptcy,  18 ;  Divobce. 

LANDLORD  AND  TENANT. 

See  Bankruptcy,  15. 

libel. 

1.  Intent.  —  Damages.  —  When  libellous  articles  are  pub- 
lished, THE  LAW  PRESUMES  MALICE,  and  the  plaintiff  is  entitled  to  re- 
cover compensatory  damages,  regardless  of  the  intent  that  actuated  the 
publisher.  The  motives  of  the  publisher  and  the  absence  of  malice  in 
fact,  may  be  shown  in  mitigation  of  exemplary  damages,  but  not  to  weigb 
against  compensatory  damages.  Rearick  v.  Wtlcoz^  S.  C.  111.,  Mo.  West 
Jut.,  September,  1876. 

2.  Words  spoken  by  witness  called  as  an  expert.  —  Where 
a  witness,  called  as  an  expert,  being  in  cross-examination  asked  if  he  re- 
membered comments  made  by  a  learned  judge  on  his  evidence  in  a  previoos 
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case  in  which  he  gave  eyidence  as  an  expert,  yoluntarily  added  to  his  an- 
swer a  statement  in  defence  of  his  eyidence  in  the  previous  case,  in  words 
which  were  defamatory  of  another  person :  JBeld^  that  he  was  entitled  to 
explain  his  answer  for  his  own  protection,  and  therefore  the  words  were 
spoken  by  him  as  a  witness,  and  were  privileged.  Seaman  v.  Netherclift^ 
Eng.  High  Ct.  Com.  PL  Div.,  Cent.  L.  J.,  Aug.  25, 1876. 

LIMITATIONS. 
WhBBB  a  TITLB  descends  OB  ACCRUES  TO  A  MARRIED  WOMAN,  she 

has  not  a  mere  reversionary  interest  in  the  land  consequent  upon  her 
husband's  death,  and  a  disability  as  to  such  estate,  till  that  event.  During 
coverture,  the  husband  is  not  a  tenant  by  the  curtesy,  but  is  only  seised 
in  the  right  of  the  wife.  Their  seisin  is  joint,  and  the  statute  of  limita- 
tions will  begin  to  run  against  her  from  the  joint  disseisin  of  both.  And 
if  she  fails  to  sue  within  twenty-four  years  after  such  disseisin,  her  right 
of  action  is  barred.  The  fact  that  the  husband  has  the  power  during 
coverture  to  create  a  particular  estate,  either  jure  mariti^  or  as  tenant  by 
the  curtesy  initiate,  without  his  wife's  joinder,  and  thus  terminate  her 
estate,  has  not,  under  the  above  statute,  the  effect  of  making  her  interest 
merely  reversionary.  Valle  v.  Obenhause^  S.  C.  Mo.,  Cent.  L.  J.,  August 
25, 1876. 

MARRIED  WOMAN. 

See  Husband  and  Wife  ;  Limitations  ;  Mechanic's  Lien. 

MASTER  and   SERVANT. 

1.  Conduct  of  servant  as  ground  for  discharge.  — Where  a  party 
is  employed  by  another,  he  must,  in  his  intercourse  with  his  employer,  and 
those  naving  control  of  his  business,  and  with  those  doing  business  with 
such  employer,  abstain  from  all  vulgarity  and  obscenity  of  language  and 
conduct,  and  must  be  respectful  and  obedient  to  all  reasonable  commands 
of  his  employer,  and  those  having  control  of  his  business.  A  failure  in  any 
of  these  requirements  by  a  salesman  in  a  store,  would  be  ground  for  dis- 
charging him  before  his  term  of  employment  expires.  Samlin  v.  Bace, 
S.  C.  iff.,  Cent.  L.  J.,  September  1,  1876. 

2.  Contract.  —  Sxht  brought  before  expiration  of  term  of 
SERVICE.  —  Damages.  — Where  a  plaintiff  had  been  employed  by  the  de- 
fendant for  one  year,  at  a  specified  salary,  payable  in  monthly  instalments, 
and  before  the  year  expired  he  was  discharged,  and  afterwards,  and  before 
the  end  of  his  term,  he  brought  suit,  claiming  that  the  contract  was  still 
in  force,  and  that  he  was,  and  had  been,  ready  and  willing  to  perform,  it 
was  held^  that  he  could  only  recover  for  the  instalments  that  had  matured 
at  the  time  the  suit  was  brought,  notwithstanding  the  term  had  expired 
before  the  cause  was  tried.  If,  when  he  was  discharged,  he  had  terminated 
the  agreement,  and  sued  on  the  breach  of  the  contract,  and  the  cause  was 
not  tried  until  the  term  had  expired,  and  it  had  then  appeared  that  he 
had  been  unable  to  procure  employment  during  the  time,  it  may  be  that 
he  could  have  recovered  for  all  the  damage  he  had  sustained  during  the 
term  by  the  breach  of  the  contract.    lb. 
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MECHANIC'S  LIEN. 

A  mechanic's  lien  to  binb  a  married  woman's  estate,  must 
BE  filed  against  her  and  her  husband,  and  indicate  that  the  person 
joined  with  her  is  her  husband,  and  that  the  work  and  material  were  done 
and  furnished  for  and  about  the  improvement  of  her  separate  estate. 
Schreiffer  v.  Saum^  S.  C.  Pa.,  Leg.  Int.,  August  4, 1876. 

MORTGAGE. 

See  Bankruptcy,  16 ;  Easement, 
municipal  bonds. 

Constitutional  law.  —  Special  legislation. —  The  Legislature  of 
Nebraska  of  1£T5,  passed  an  act  ^*  authorizing  the  county  commissioners 
of  Jefferson  County  to  provide  funds  for  the  payment  of  certain  outstand- 
ing warrants  of  said  county,"  by  issuing  bonds,  selling  the  same,  and  using 
the  proceeds  in  payment  of  warrants  issued  to  contractors  for  the  erection 
of  a  court-house  and  jail :  Held^  that  the  commissioners  having  express 
authority  under  the  statutes  then  in  force  to  contract  for  the  erection  of 
said  buildings,  and  the  county  being  justly  indebted  therefor,  the  legisla- 
ture had  full  constitutional  power  to  pass  the  act  in  question.  CommiB- 
sionera  of  Jefferson  Co.  v.  The  People^  S.  C.  Neb.,  West.  Jur.,  Septem- 
ber, 1876. 

municipal  corporation. 

The  liabilitt  op  a  city  growing  out  op  its  obligation  to 
PROVIDE  suitable  SIDEWALKS,  cannot  be  extended  to  include  an 
accident  resulting  from  a  sidewalk  being  slippery  by  reason  of  ice  or 
snow  that  had  not  accumulated  to  such  an  extent  as  to  amount  to  an  ob- 
struction. A  city  is  not  required  to  have  its  sidewalks  so  constructed  as  to 
secure  immunity  from  danger  in  using  them ;  nor  is  it  bound  to  employ 
>  the  utmost  care  and  exertion  to  that  end.  Its  duty,  under  the  law,  is 
only  to  see  that  its  sidewalks  are  reasonably  safe  for  persons  exercising 
ordinary  care  and  caution.  Citt/  of  Chicago  v.  McCriven^  S.  C.  111., 
Cent.  L.  J.,  September  1,  1876. 

NATIONAL  BANK. 

Power  to  take  mortgages  as  security  limited  to  the  cases 
specified  in  the  National  Bank  Act.  Matthews  v.  Skinker^  S.  C.  Mo.,  Am. 
Law,  Reg.,  August,  1876. 

negligence. 

See  Municipal  Corporation;  Railroad. 

notary  public. 

The  requisites  of  a  notarial  seal  are  determined  by  the  law  of 
the  locality  from  which  the  official  derives  his  authority.     An  official  seal 
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is  an  impression  on  the  paper  directly,  or  on  wax  or  wafer  attached  thereto, 
made  by  the  official,  as  and  for  his  seal.  In  the  absence  of  express  legis- 
lation, an  official  seal  need  not  contain  the  name  of  the  official.  It  is  the 
seal,  and  not  its  composition  or  character  of  words  and  devices,  which  raises 
the  presumption  of  official  character  of  which  the  courts  take  judicial 
notice.  The  presumption  is,  that  a  seal  is  the  official  seal  of  the  person  it 
purports  to  be,  and  who  subscribed  the  jurat.  Any  impression  made  upon 
sealing-wax  or  wafer  adhering  to  the  paper,  without  any  device  or  words 
indicative  of  the  particular  official,  is  entitled  to  judicial  sanction  as  evi- 
dence of  the  official  character  of  the  individual  who  signs  the  jurat.  In  re 
Phillips,  D.  C,  U.  S.  W.  D.  Mich.,  14  N.  B.  R.  No.  5. 

See  Bankeuptcy,  1. 
PARTNEBSmP. 

See  Bankbtjptcy,  7 ;  Exemptions. 

PAYMENT. 

Payment  of  exeoxttion  by  shebief.  —  Where  a  sherifiE,  who,  by  his 
negligent  delay  in  collecting  an  execution,  had  rendered  himself  liable  to 
the  plaintiff,  paid  off  the  debt  in  his  own  exoneration  and  took  an  assign- 
ment from  the  plaintiff  to  a  third  person  in  trust  for  himself :  Held^  that 
the  debt  was  not  thereby  extinguished,  and  the  assignee  was  entitled  to 
an  alias  execution  thereupon.  Heilig  v.  Lemhy^  S.  C.  No.  Ca.,  Cent. 
L.  J.,  July  21, 1876. 

PRIZE. 

The  rebel  orttiser  Florida,  while  anchored  in  the  neutral  port  of 
Bahia,  was  captured  by  a  war  vessel  of  the  United  States,  and  brought 
into  Hampton  Roads,  by  a  prize-crew  where  she  was  accidentally  sunk  ; 
Brazil  demanded  and  received  satisfaction  from  the  United  States  for  this 
violation  of  her  neutrality  ;  and  this  circumstance,  in  connection  with  the 
illegality  of  the  seizure,  was  held  to  conclude  the  rights  of  the  captors, 
and  that  she  could  not  be  condemned  as  prize.  Collins  v.  Steamer  Flor- 
ida, S.  C.  D.  C,  W.  L.  R.,  July  22, 1876. 

RAILROAD. 

Liability  for  defective  construction  of  track.  —  Negligence. 

—  In  the  construction  of  its  track  a  railroad  company  is  bound  to  provide, 
not  only  for  the  passage  of  the  volume  of  water  that  may  be  expected  to 
flow  through  a  particular  water-way,  but  also  the  passage  for  such  a  tor- 
rent as  might  accumulate  there  from  the  occurrence  in  the  vicinity  of  one 
of  the  exceptionally  violent  storms  to  which  the  country  is  occasionally 
subject,  although  no  reason  existed  to  expect  such  a  storm  would  ever 
happen  at  that  particular  place.  But  neglect  to  provide  against  such  an 
exceptional  outburst  is  not  such  negligence  as  will  justify  unitive  dam- 
ages. Kansas  Pac,  R.  M.  Co.  v.  Lundony  S.  C.  Col.,  Cent.  L.  J.,  June 
80, 1876. 
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EEPLEVIN. 

.    See  C0K6IONOB  AND  Consignee. 

SEAL. 

See  NoTAEY  Public. 

SET-OFF. 

Effect  of  plea.  —  A  plea  of  set-ofiE  is  an  admission  of  the  justice 
of  plaintiff's  demand,  and  precludes  the  introduction  of  evidence  to  inyal- 
idate  it.     Raymond  y.  Kerker^  S.  C.  111.,  Mo.  West.  Jur.,  August,  1876. 

See  Bankbuptcy,  3. 

SPECIAL   legislation. 

See  Municipal  Bonds. 

stockholder. 
See  Bankbuptcy  18 ;  Coeporation. 

telegraphic  message. 

Failure  to  transmit  message  in  cipher.  —  The  plaintiffs  sent  to 
the  defendant,  who  was  a  collector  and  transmitter  of  telegraphic  mes- 
sages, a  telegram  for  transmission  to  America.  It  was  in  cipher  unintel- 
ligible to  the  defendant.  The  defendant  negligently  delayed  sending  it, 
wnereby  the  plaintiffs  lost  an  order  upon  which  they  woula  haye  earned  a 
considerable  commission,  ffeld^  tlukt  they  were  entitled  to  nominal 
damages  only.  —  Sander$  y.  Stewart^  Eng.  High  Ct.  Com.  PI.  Diy.,  Cent 
L.  J.,  September  1,  1876. 

wnx. 

Devise  with  secret  trust.  —  Mortmain  act.  —  Limitations.  — 
A  testator,  being  ill,  sent  for  a  scrivener  to  draw  a  will,  dividing  his  property 
among  certain  charities ;  upon  being  informed  that  it  would  be  avoided 
by  his  death  within  thirty  days,  but  that  by  bequeathing  it  absolutely  to 
a  man  whom  he  could  trust,  the  same  result  might  be  attained,  he  exe- 
cuted a  will  giving  all  his  estate  to  Y.,  who,  he  was  confident,  would 
execute  his  wishes,  but  who  had  no  knowledge  of  the  will  or  its  contents 
until  after  his  death,  which  occurred  within  thirty  days.  T.  admitted,  on 
examination,  that  he  felt  a  moral  obligation  to  devote  the  property  to  die 
charities  which  a  witness  present  at  the  execution  of  the  will  informed  him 
were  those  meant  by  the  testator.  Held^  that  the  bequest  to  Y.  was  good, 
and  not  within  the  provisions  of  the  Mortmain  Act  of  Pennsylvania,  of 
26tli  April,  1855.  SchtUtz^s  Appeal,  S.  C.  Pa.,  Am.  Law  Reg.,  August, 
1876. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

[October  Term,  1875.] 
jurisdiction.  —  federal  question.  —  war. 

NEW  YORK  LIFE  INS.  CO.  v.  HENDREN. 
Whether  or  not  a  contraot  was  extinguished  hj  war,  does  not  involve  a  federal  question. 

Waite,  C.  J.  This  record  does  not  show  that  any  federal  question 
was  decided  or  necessarily  inyolved  in  the  judgment  rendered  by  the 
court  below.  The  pleadings,  as  well  as  the  instructions  asked  and  re- 
fused, present  questions  of  general  law  alone.  The  court  was  asked  to 
decide  as  to  the  effect,  under  the  general  public  law,  of  a  state  of  sectional 
civil  war  upon  the  contract  of  life  insurance,  which  was  the  subject  of  the 
action.  It  was  not  contended,  so  far  as  we  can  discover,  that  the  general 
laws  of  war,  as  recognized  by  the  law  of  nations,  applicable  to  this  case, 
were  in  any  respect  modified  or  suspended  by  the  Const|jt^ion,  laws,  treat- 
ies, or  executive  proclamations  of  the  United  States.  This  distinguishes 
the  present  case  from  that  of  Matthews  v.  McStea^  20  Wall.  640,  of  which 
we  took  jurisdiction,  and  decided  at  the  present  term.  In  that  case  the 
question  was  presented  whether  the  President's  proclamation  of  April  19, 
1861,  did  not  suspend,  for  the  time  being,  the  operation  of  that  principle 
in  the  law  of  war  which  prohibited  commercial  intercourse  in  time  of  war 
between  the  adherents  of  the  two  contending  powers.  Here  there  is  noth- 
ing of  the  kind. 

Our  jurisdiction  over  the  decisions  of  the  state  courts  is  limited.  It  is 
not  derived  from  the  citizenship  of  the  paxties,  but  the  question  involved 
and  decided.  It  must  appear  in  the  record  or  we  cannot  proceed.  We 
act  upon  questions  actually  presented  to  the  court  below,  not  upon  such  as 
might  have  been  presented  or  brought  into  the  case  but  were  not. 

The  case,  therefore,  having  been  presented  to  the  court  below  for  deci- 
sion upon  principles  of  general  law  alone,  and  it  nowhere  appearing  that 
the  Constitution,  laws,  treaties,  or  executive  proclamations  of  the  United 
States  were  necessarily  involved  in  the  decision,  we  have  no  jurisdiction. 
We  have  often  so  decided.  Bethel  v.  Demarety  10  Wall.  537 ;  Belmas 
V.  Inmrance  Co*  14  Wall.  666 ;  Tarver  v.  Keach^  16  Wall.  67 ;  Rock- 
hold  V.  Rockholdy  decided  at  the  present  term.  The  motion  to  dismiss 
the  writ  for  want  of  jurisdiction  is  granted. 

Bradley,  J.,  dissenting,  I  dissent  from  the  judgment  of  the  court 
in  this  case.  When  a  citizen  of  the  United  States  claims  exemption  from 
the  ordinary  obligations  of  a  contract  by  reason  of  the  existence  of  a  war 
between  his  government  and  that  of  the  other  parties  to  it,  the  claim  is 
made  under  the  laws  of  the  United  States,  by  which  trade  and  intercourse 
with  the  enemy  are  forbidden.  It  is  not  by  virtue  of  the  state  law  that 
such  intercourse  is  forbidden,  for  a  separate  state  cannot  wage  war.  That 
is  the  prerogative  of  the  general  government.     It  is  in  accordance  with 
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international  law,  it  is  true ;  but  international  law  has  the  force  of  law  in 
our  courts  because  it  is  adopted  and  used  by  the  United  States.  It  could 
have  no  force  but  for  that,  and  may  be  modified  as  the  goyernment  sees 
fit.  Of  course,  the  government  would  not  attempt  to  modify  it  in  matters 
aflfecting  other  nations,  except  by  treaty  stipulations  with  them.  If  it 
did,  it  would  prepare  itself  to  carry  out  its  resolutions  by  military  force. 
But  in  many  things  tha,t  primd  facie  belong  to  international  law,  the  gov- 
ernment will  adopt  its  own  regulations ;  such  as  the  extent  to  which  inter- 
course shall  be  prohibited ;  how  far  property  of  enemies  shall  be  confis- 
cated ;  what  shall  be  deemed  contraband,  &c.  All  this  only  shows  that 
the  laws  which  the  citizens  of  the  United  States  are  to  obey  in  regard  to 
intercourse  with  a  nation  or  people  with  which  they  are  at  war,  are  laws 
of  the  United  States.  These  laws  will  be  the  unwritten  international 
law,  if  nothing  be  adopted  or  announced  to  the  contrary ;  or  the  express 
regulations  of  the  government,  when  it  sees  fit  to  make  them.  Bat  m 
both  cases  it  is  the  law  of  the  United  States  for  the  time  being,  whether 
written  or  unwritten. 

The  case,  then,  of  claiming  dissolution  or  extinction  of  a  contract  on  the 
ground  of  the  existence  of  a  war,  is  precisely  a  case  within  the  meaning  of 
the  law  which  gives  a  writ  of  error  to  this  court  from  the  judgment  of  a 
state  court  where  a  right  or  immunity  is  claimed  under  the  Constitution 
of  the  United  States,  or  under  an  authority  exercised  under  the  United 
States.  The  power  given  by  the  Constitution  to  Congress  to  declare  war, 
and  the  authority  of  the  general  government  in  carrying  on  the  same,  are 
the  grounds  on  which  the  exemption  or  immunity  is  claimed.  It  is  under 
the  authority  of  the  government  of  the  United  States  that  the  party  is  not 
only  shielded  but  prevented  from  the  execution  of  his  contracts.  If  he 
performed  them  it  would  be  a  violation  of  his  obligations  to  his  govern- 
ment. 

And  it  is  highly  expedient  that  obligations  and  immunities  of  this  sort, 
arising  from  public  law  and  the  public  relations  of  the  government,  should 
be  subject  to  uniform  rules,  and  to  the  final  adjudication  of  the  judicial 
department  of  the  general  government. 


NOTES  OF  NEW  BOOKS. 


The  Political  and  Constitutional  Law  of  the  United  States,  by  "Wm.  0. 
Bateman,  Esq.,  is  announced  to  be  ready  by  the  pabliBhers,  Messrs.  6.  J.  Jones  &  Co.  of 
St.  Louis. 

Wrongs  and  Rights  of  a  Tbavelleb,  by  B.  Vashon  Bogers,  Esq.,  the  fourth 
volume  of  Messrs.  Sumner,  Whitney  &  Co.'fi  Series,  entitled,  "  Legal  Becreations,**  has 
been  issued. 

Messrs.  H.  O.  Houghton  &  Co.,  Riverside  Press,  Cambridge ;  Hurd  &  Houghton, 
New  York,  have  in  preparation  a  new  work  entitled  "  Civil  Malpractice."  It  is  to  ^eat 
chiefly  of  surgical  jurisprudence,  and  promises  to  be  useful  to  both  legal  and  medical 
practitioners. 

An  American  Reprint  of  Broom  and  Hadlet'b  Commentaries  on  English 
Law,  or  Blackstone's  Commentaries  re-written,  has  been  published  by  Jno.  D.  Parsons, 
Esq.,  of  Albany.  The  notes  are  by  Wm.  Wait,  Esq.  As  a  hand-book  there  can  be  no 
doubt  of  its  value. 
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DIGEST  OF   CASES 

PUBLI8HBD  IN  BXTBNSO  IN  LATB   ISSUES  OF  AMBBIOAN   LBOAL  PBBI- 

ODICALS. 

ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal^  Albany,  N.  T.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  0.,  H.  M.  Moos. 

Am.  Law  Reg. — American  Law  Register,  Philadelphia,  Pa.,  D.  B,  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  8t.  Louis,  Mo.,  Soule,  Thomas  &  Went  worth. 

Chicaco  L.  N.  —  Chicago  Legal  News,  Chicjigo,  UL,  Chioaqo  Legal  News  Co. 

Dally  Aeg.  — DaUy  Register,  New  York,  803  Broadway.  • 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec. — Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  C\aon. —^  Legal  Chronicle,  Pottsyille,  Pa.,  Sol.  Foster,  Jr. 

Leg.  6az.  — Legal  Gazette,  Philadelphia,  Pa.,  King  &  Baird. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bioominffton,  111.,  T.  F.  Tipton. 

N.  B,  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law.  Rep.  -^  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  Booardub. 

Fittsb.  L.  J. — Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  Murray. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ADMIRALTY. 

1.  Collision.  —  A  collision  occarring  in  open  sea,  and  in  broad  day- 
light, between  two  yessels  easily  seen  when  miles  apart,  and  whose  courses, 
on  the  tacks  upon  which  they  were  sailing,  necessarily  intersected  each 
other,  cannot  be  attributed  to  unavoidable  accident.  Ouderytden  y.  The 
Oifford,  D.  C.  U.  S.  E.  D.  Wise,  Chicago  L.  N.,  September  80, 1875. 

2.  Seventeenth  rule.  —  The  above  is  a  case  where  the  seventeenth 
role  of  the  Navigation  Act  is  applicable ;  that  ^'  when  two  sail  vessels  are 
crossing  so  as  to  involve  risk  of  collision,  then  if  they  have  the  wind  on 
different  sides,  the  vessel  with  the  wind  on  the  port  side  shall  keep  out  of 
the  way  of  the  vessel  with  the  wind  on  the  starboard  side,"  neither  vessel 
being  free,  but  both  being  close-hauled.     lb, 

8.  Right  to  gotjbse.  —  The  vessel  on  the  starboard  tack  mtLst  keep 
her  course,  in  order  that  she  may  not  mislead  or  baffle  the  movements  of 
the  vessel  on  the  larboard  tack,  and  she  should  only  change  her  course 
when  a  coUisioD  seems  otherwise  unavoidable.    lb. 
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4.  Error.  —  Impending  danger.  —  Where  a  vessel  commits  an  er- 
ror under  impending  danger,  or  in  extremiSj  produced  or  brought  about 
by  another  vessel,  such  error  cannot  be  alleged  as  a  fault  by  such  other 
vessel.     Ih, 

5.  Lien  of  ttndbrwriter.  —  Averments  op  ubel.  —  The  under- 
writer of  a  ship  has  a  lien  for  the  premiums  due  upon  marine  policies,  and 
is  entitled  to  payment  from  the  proceeds  of  sale. 

The  libel  or  petition  should  aver  not  only  the  dates  and  amounts  of  the 
policies,  but  the  names  of  the  parties  insured,  and  the  character  and  ex- 
tent of  their  several  interests  in  the  vessel.  The  Dolphin^  D.  C.  U.  S.  E. 
D.  Mich.,  Chicago  L.  N.,  September  9, 1876. 

ASSESSMENT. 

See  Corporation,  1,  2,  3. 

BANKRUPTCY. 

1.  Injunction  in  involuntary  case  unker  sec.  5024.  —  How 
LONG  IT  continues.  —  CONTEMPT.  —  An  injunction  issued  in  an  invol- 
untary case,  under  section  5024  of  the  Revised  Statutes,  and  restraining 
a  person  ^'  in  the  mean  time,  and  until  the  hearing  and  decision  on  the  said 
petition,  and  until  the  further  order  of  the  court,"  from  interfering  with 
the  property  of  the  debtor,  ceases  to  operate  as  soon  as  the  debtor  is  ad- 
judged bankrupt,  and  a  party  is  not  liable  for  contempt  for  doing  an  act 
prohibited  by  it  after  that  time.  In  the  absence  of  an  injunction,  a  party 
IS  not  liable  for  a  contempt  for  selling  property  under  a  decree  of  fore- 
closure entered  before  the  adjudication  of  bankruptcy,  or  for  entering  ap 
a  judgment  for  the  deficiency  against  the  bankrupt.  In  re  Irving^  D.  C. 
U.  S.  S.  D.  N.  Y.,  14  N.  B.  R.  No.  7. 

2.  Jurisdiction  op  state  court. — The  mere  filing  op  a  peti- 
tion in  involuntary  bankruptcy  does  not  divest  the  jurisdiction  of  a  state 
court  over  an  action  to  foreclose  a  mortgage.    lb. 

3.   SeT-OPF.  —  A  PARTY  VTHO  HOLDS  STOCK  OP  THE  BANKRUPT,  AS 

COLLATERAL  for  a  Certain  debt  which  was  overdue  at  the  commencement 
of  the  proceedings  in  bankruptcy,  may,  if  he  has  the  power  to  sell  the 
stock,  retain  the  surplus  by  way  of  set-off  on  another  claim  which  he  holds 
against  the  bankrupt    In  re  Dow^  D.  C.  U.  S.  Mass.,  lb. 

4.  When  one  partner  pledges  his  property  as  security  fob 
A  firm  debt,  the  creditor  may  prove  his  full  claim  against  the  firm  with- 
out a  valuation  of  the  securities.    lb. 

6.  General  assignment.  —  Invalidity  of. — A  general  assignment 
for  the  equal  benefit  of  all  creditors  is  void,  as  against  an  assignee  in  bank- 
ruptcy, being  at  war  with  the  policy  of  the  bankrupt  law.  The  same  rale 
was  applicable  to  the  law  of  1841.  Such  has  always  been  the  rule  under 
each  successive  English  act,  and  is  now  a  matter  of  statutory  provision  in 
England.  The  rule,  that  where  a  statute  is  taken  from  another  country 
or  state  which  has  received  a  judicial  interpretation,  the  presumption  will 
be  that  such  interpretation  is  also  adopted,  held  to  be  applicable  in  this 
instance  with  more  than  ordinary  force.  In  the  laws  of  1867,  the  judicial 
interpretation  which  in  England  held  general  assignments  to  be  void,  as 
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against  a  claimant  under  the  bankrupt  law,  has  been  expressly  adopted, 
by  adding  the  words,  ^^  or  to  defeat  the  operation  of  the  act."  It  was  this 
effect  in  England  which  the  courts  declared  avoided  such  transfers.  Globe 
Ins,  Co.  V.  Cleveland  Ins.  Co,^  C.  C.  U.  S.  N.  D.  Ohio,  lb. 

6.  MOBTGAGE  WITH  PO WEE  OP  SALE.  —  HOLDEB  MAY  PUBCHASE.  — 
POWEB   OP  ATTOENEY   TO   EXECUTE    DEED    NOT   AFFECTED   BY   BANK- 

BUPTCY.  —  The  holder  of  a  mortgage  containing  a  power  of  sale  may  be- 
come a  purchaser  at  a  sale  under  the  power  if  the  mortgage  so  provides. 
The  power  to  execute  a  deed  in  the  mortgagor's  name  and  as  his  attorney 
is  not  affected  by  his  bankruptcy,  although  the  sale,  under  the  power  con- 
tained in  the  mortgage,  took  place  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy.     Hall  v.  Bliss^  S.  C.  Mass.,  lb. 

7.  Dismissal  op  suit.  —  Subbendeb.  —  If  the  assignee  accepts  the 
amount  received  by  a  preferred  creditor  after  he  has  put  in  his  proof,  and 
the  creditor  has  put  in  considerable  proof  before  the  special  examiner  to 
whom  the  action  has  been  referred,  and  dismisses  his  suit  upon  payment 
of  costs,  this  is  a  surrender,  and  the  creditor  may  prove  his  debt.  In  re 
Biardon,  D.  C.  U.  S.  S.  D,  N.  Y.,  lb. 

constitutional  law. 

The  bule  whebb  clause  op  constitution  is  opebative  without 
legislation. — Taxation.—  The  present  Constitution  of  Missouri,  which 
went  into  effect  November  30, 1875,  art.  10,  sec.  11,  declares  that  the  taxa- 
tion for  school  purposes  in  school  districts  shall  not  exceed  forty  cents  on  the 
one  hundred  dollars,  with  a  proviso  that  this  rate  may  be  increased  in  dis- 
tricts formed  of  cities  and  towns,  to  an  amount  not  to  exceed  one  dollar  on 
the  hundred  dollars'  valuation,  and  in  other  districts  to  an  amount  not  to 
exceed  sixty-five  cents  on  the  hundred  dollars'  valuation,  on  the  condition 
that  a  majority  of  the  voters  who  are  tax-payers,  voting  at  an  election  held 
to  decide  the  question,  vote  for  said  increase.  In  the  schedule  it  is  declared, 
that  the  provisions  of  all  laws  which  are  inconsistent  with  the  Constitution 
shall  cease  upon  its  adoption,  except  that  all  laws  which  are  inconsistent 
with  such  provisions  of  the  Constitution  as  require  legislation  to  enforce 
them  shall  remain  in  force  until  the  first  day  of  July,  1877,  unless  sooner 
amended  or  repealed  by  the  general  assembly,  ffeldy  that  this  provision 
of  the  Constitution  relating  to  the  rate  of  taxation  required  no  legislation 
to  enforce  it,  and  therefore  on  the  adoption  of  the  Constitution  went  into 
effect.  The  proviso  by  which  a  mode  was  appointed  to  alter  it,  to  a  cer- 
tain extent,  and  which  depended  on  legislative  action,  does  not  prevent  the 
restriction  from  going  into  effect.  JEx  parte  St.  Joseph  Board  of  Pvhlic 
Worksj  S.  C.  Mo.,  Cent.  L.  J.,  September  8, 1876. 

See  Public  Schools. 

consteuction  of  statutes. 

Whebe  thebe  is  no  way  op  bbconciling  conflioting  clauses  of 
A  STATUTE,  and  nothing  to  indicate  which  the  legislature  regarded  as  of 
paramount  importance,  force  should  be  given  to  those  which  would  make 
the  statute  in  harmony  with  the  other  legislation  on  the  same  subject,  and 
which  would  tend  most  completely  to  secure  the  rights  of  all  persons  and 
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parties  affected  by  such  legislation.     K.  P,  M.  R.  Co.  v.  Board  of  Wyan- 
dotte, S.  C.  Kas.,  Cent.  L.  J.,  September  15,  1876. 

CORPORATION. 

1.  Assessment.  —  Discretion  op  directory,  etc.  —  The  act  of  b- 
corporation  of  the  plaintiff  company  provided  *^  that  the  directors  shall, 
after  receiving  notice  of  any  loss  or  damage  by  fire  sustained  by  any  mem- 
ber, and  ascertaining  the  same,  or  after  the  rendition  of  any  judgment 
against  said  company  for  such  loss  or  damage,  settle  and  determine  the 
sum  to  be  paid  by  the  several  members  thereof,  as  their  respective  propor- 
tions of  such  loss ;  •  .  •  .  and  the  sum  to  be  paid  by  each  member  shall 
always  be  in  proportion  to  the  original  amount  of  his  deposit  note  or 
notes,"  &c.  Held,  that  an  assessment  calling  for  the  exercise  of  discre- 
tion on  the  part  of  the  directors  could  only  be  made  by  them.  Where 
the  power  to  be  executed  necessarily  involves  the  exercise,  of  judgment 
and  discretion,  it  cannot  be  del^ated.  Farmer%*  Mvit.  Life  £m.  Co*  v. 
Chase,  S.  C.  N.  H.,  Ins.  L.  J.,  September,  1876. 

2.  Ratification  by  directors  of  assessment.  —  At  a  meeting  of 
a  board  of  directors  of  the  plaintiff  company  the  following  vote  was 
passed :  **  Whereas,  the  directors  of  the  F.  M.  F.  I.  Co.  have  made  assess- 
ments to  cover  all  debts,  losses  and  expenses  of  said  company,  and  added 
the  amount  authorized  by  law  thereto,  and  thereby  made  adl  the  assess- 
ments that  they  are  authorized  to  make,  and  considering  it  for  the  best 
interests  of  the  company,  and  expedition  in  making  collections ;  therefore. 
Resolved,  that  the  treasurer  be  authorized  to  give  up  the  premium  notes 
of  any  person  on  demand  when  said  person  has  paid  all  assessments  and 
dues  to  the  company."  Held,  that  the  vote  was  not  a  ratification  of  an 
assessment  made  by  persons  other  than  the  directors,     lb. 

8.  Subscription  to  stock. —  Liability  of  subscriber  to  assess- 
ments. —  The  plaintiff  company  was  about  being  organized,  and  defend- 
ant was  asked  to  take  stock  in  it,  and  subscribed  his  name  to  a  paper  pre- 
pared for  that  purpose,  agreeing  to  take  ten  shares.  Held,  that  this  was 
an  offer  made  oy  the  company  on  the  one  side,  and  accepted  by  the  de- 
fendant on  the  other,  and  that  a  complete  contract  was  formed,  which 
made  him  liable  as  a  stockholder  to  assessments. 

Held,  also,  that  it  was  not  necessary  that  certain  shares  designated  by 
numbers  should  be  assigned  to  defendant,  to  make  him  liable.  J?.  ^  Jf* 
A.  Railway  Co.  v.  McLeod,  S.  C.  N.  B.,  Am.  Law  Reg.,  October,  1876. 

See  Equity,  2 ;  Foreign  Law,  2. 

co-surety. 

A  co-surety  who  has  paid  an  indebtedness  may,  without  the  as- 
sent of  the  payee,  put  the  notes  in  judgment  and  proceed  against  his  co- 
surety for  his  proportion.  Wright  v.  Orover  ^  Baker,  S.  C.  Pa,,  Leg.  Int, 
September  1, 1876. 

CRIMINAL  LAW. 

1.  The  burden  of  proof  where  insanity  is  relied  on  as  a  defence 
is  on  the  prosecution.  Wright  v.  The  People,  S.  0.  Nev.,  Cent.  L.  J-, 
September  8, 1876. 
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2.  The  degree  op  mental  unsoundness,  in  order  to  exempt  a  per- 
son from  punishment,  must  be  such  as  to  create  uncontrollable  impulse  to 
do  the  act  charged.  If  it  be  found  insuf&cient  to  deprive  the  accused  of 
ability  to  distinguish  right  from  wrong,  he  should  be  held  responsible  for 
the  consequences  of  his  acts.     lb. 

3.  Clerical  error  in  indictment.  —  An  indictment  for  rape  charged 
that  on,  &c.,  "  with  force  and  arms  one  J.  W.,  a  male,  in  and  upon  Z.  T., 
a  female  (over  the  age  of  ten  years),  violently  and  feloniously  did  make 
an  assault,  and  her  the  said  Z.  T.  then  and  there,  violently  and  by  force 
and  arms,  against  he  will,  did  ravish  and  carnally  know,''  &c.  Held^  that 
the  omission  of  the  letter  was  not  fatal  to  the  indictment,  as  the  words 
*^  against  he  mil "  might  be  stricken  out  as  surplusage  and  the  remain- 
ing averments  would  leave  the  indictment  sufficient  in  law.  Williama  v. 
2^  State,  S.  C.  Texas,  lb.,  September  16,  1876. 

4.  The  word  "  ravish  "  implies  force  and  violence  in  the  man,  and 
want  of  consent  in  the  woman.     lb. 

6,  Instruction.  —  Threats.  —  Fraud.  —  The  indictment  charged 
that  the  offence  was  committed  ^'  with  force  and  arms."  Heldj  that  it  was 
error  to  refuse  to  instruct  the  jury  that  any  threats  or  fraud  on  the  part  of 
the  prisoner  should  not  be  considered  by  them.     lb. 

See  Intoxicating  Liquors. 

death,  presumption  op. 

See  Insurance,  14. 

equity. 

1.  Requisites  op  bill. — Must  state  complainant's  case  pully. 
—  In  proceedings  in  equity,  whatever  is  essential  to  the'  rights  of  the 
plaintiff,  and  is  necessarily  within  his  knowledge,  must  be  alleged  posi- 
tively in  the  bill.  Such  convenient  degree  of  certainty  must  be  adopted 
as  will  give  the  defendant  full  information  of  the  case  which  he  is  called 
upon  to  answer.  Rice  v.  Merrimack  Hosiery  Oo.^  S.  C.  N.  H.,  Am.  Law 
Jieg.,  October,  1876. 

2.  Jurisdiction  to  prohibit  an  issue  of  illegal  scrip  is  vested 
in  a  court  of  chancery,  and  may  be  exercised  upon  a  bill  filed  by  a  tax- 
payer. Colborn  v.  City  of  Chattanooga,  S.  C.  Tenn.,  Cent.  L.  J.,  Septem- 
ber 22,  1876. 

evidence. 

1.  The  admissions  op  a  party  out  op  court  who  has  been  ex- 
amined as  a  witness  are  admissible  as  independent  evidence.  Kreiter  v. 
Bourberger,  S.  C.  Pa.,  Leg.  Int.,  August  25,  1876. 

2.  Notes  op  testimony  taken  in  previous  suit.  —  Notes  of  testi- 
mony were  taken  upon  the  trial  of  a  cause ;  that  being  discontinued,  a 
new  suit  was  brought  between  the  same  parties,  and  for  the  same  subject 
matter.  Held,  that  on  the  death  of  defendant,  and  the  substitution  of  his 
executors  as  parties  defendants,  the  notes  of  plaintiff's  testimony  should 
be  admitted  in  the  second  suit.  Patterson  v.  PaUerson,  lb.,  September 
1,  1876. 
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EXTRADITION. 

What  defences  may  be  heard.  —  On  a  proceeding  for  extradition, 
the  judge  or  magistrate  acting  in  extradition  has  no  authorib^  to  hear  the 
prisoner's  defence,  though  in  the  exercise  of  his  discretion  he  may  hear 
any  eyidence  which  may  be  tendered  to  show  that  the  offence  is  of  a 
political  character,  or  one  not  comprised  in  the  treaty,  or  that  the  accuser 
IS  not  to  be  believed  on  oath,  or  that  the  demand  for  the  prisoner's  extra- 
dition is  the  result  of  a  conspiracy.  In  re  Bosenbaum,  Ut.  Q.  B.  Lower 
Canada,  Cent.  L.  J.,  September  8,  1876. 

foreign  law. 

1.  How  CONSTRUED,  ETa  —  The  laws  of  a  foreign  state  operate  be- 
yond its  territorial  limits  only  ex  comitate.  The  courts  of  a  state  where 
the  laws  of  such  foreign  state  are  sought  to  be  enforced  will  use  a  sound 
discretion  as  to  the  extent  and  mode  of  that  comity.  They  will  not  per- 
mit their  tribunals  to  be  used  for  the  purpose  of  affording  remedies  which 
are  denied  to  parties  in  the  jurisdiction  of  the  state  that  enacted  the  law, 
and  which  tend  to  operate  with  hardship  on  their  own  citizens  and  sub- 
jects, nice  y.  Merrimack  .Hosiery  Oo.^  S.  C.  N.  H.,  Am.  Law.  Reg.,  Oc- 
tober, 1876. 

2.  Creditor  of  foreign  corporation  seeking  to  enforce  lia- 
bility OF  RESIDENT  STOCKHOLDER   REFUSED   RELIEF.  —  A  Creditor  of 

a  corporation,  created  under  the  laws  of  Ohio,  filed  a  bill  to  enforce  the 
indiyidual  liability  of  the  stockholders  of  the  corporation  in  New  Hamp- 
shire. The  corporation  had  no  assets  in  New  Hampshire,  and  none  of  its 
stockholders  resided  there.  The  bill  contained  no  recital  by  what  re- 
medial process  the  indiyidual  liability  of  stockholders  is  enforced  in  Ohio. 
Held^  that  comity  did  not  require  the  courts  of  New  Hampshire,  in  the 
exercise  of  a  judicial  discretion,  to  giye  effect  to  the  statute  of  Ohio.    lb. 

INSURANCE. 

1.  Insurable  interest.  —  A  son  has  an  insurable  interest  in  the  life 
of  his  father.  Reserve  Mvt.  Ins.  Co.  y.  Kane^  S.  C.  Pa.,  Ins.  L.  J.,  Sep- 
tember, 1876. 

2.  Partnership.  —  Contributory  insurance,  etc.  —  V.  insured 
his  stock  in  the  Home  Ins.  Co. ;  also  in  the  Merchants'  Company.  He 
afterward  took  in  B.  as  partner,  when'  it  was  agreed  between  them  that 
the  policies  should  be  transferred  to  the  firm,  which  was  accordingly  done, 
except  in  the  case  of  the  Home,  whose  agent  at  the  time  they  sought  bat 
were  unable  to  find.  Afterward  insurance  was  effected  for  the  firm  in  the 
L.  L.  &  G.  Company,  in  which  it  was  agreed  that  in  case  of  other  insur- 
ance on  the  property  the  insured  should  be  entitled  to  recoyer  from  the 
company  pnly  its  pro  rata  share  of  the  loss,  and  in  case  of  the  insured's 
holding  any  other  policy  subject  to  ayerage  this  policy  should  also  be  so 
subject.  The  adjustment,  according  to  the  evidence  of  V.,  was  partici- 
pated in  by  the  Home,  and  he  accepted  from  the  Hanoyer,  one  of  the 
msurers,  the  amount  due  also  from  the  Home,  assigning  thereupon  the 
Home  policy  to  the  Hanoyer.  Held^  that  the  insurance  of  the  Home  was 
treated  by  the  firm  as  an  insurance  upon  the  firm  stock,  and  the  L.  L.  k 
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6.  Company  had  a  right  to  regard  it  as  contributory  under  its  policy 
clause,    i.  L,  ^  Q-,  In$.  Co.  v.  Verdiery  S.  C.  Mich.,  lb. 

8.  SxntBENDEB  OF  POLICY  DEFINED.  —  Defendant  was  allowed  against 
objection  to  show  that  at  the  time  the  policy  was  executed  he  made  a 
verbal  agreement  with  plaintiff's  agent  that  he  might  surrender  the  policy 
whenever  he  should  see  fit,  and  that  upon  surrendering  the  policy  the  note 
should  be  delivered  up  and  no  further  premiums  become  due.  And  under 
this  arrangement  he  snowed  that  sometime  in  the  year  1874  (but  whether 
any  instalment  was  in  arrears  then  did  not  appear)  ^^  he  surrendered  his 
said  policy  by  giving  it  over  to  the  agent  of  another  insurance  company/* 
giving  notice  thereof  to  the  agent  of  the  plaintiff.  Seld^  that  the  deliv- 
ery of  the  policy  to  the  agent  of  the  other  company  was  not  a  surrender. 
Am.  Ins.  Co.  v.  Woodruffs  lb. 

4.    CONTBACTS  OF  LIFE   IN8TJBANCB   NOT  ABEOGATBD  BY  THE  V^AE. 

—  Where  the  premiums  had  been  paid  to  the  local  agent  upon  printed  re- 
ceipts signed  by  the  company  in  the  mode  prescribed  by  directions  on 
the  policy,  the  fact  that  such  receipts  were  not  furnished  subsequent  to 
the  outbreak  of  war  must,  in  the  absence  of  Jany  waiver  or  express  instruc- 
tions about  the  receipt  of  premiums  in  some  other  way,  be  regarded  as  a 
withdrawal  of  the  agent's  authority.  Where  the  company  is  bound  by 
its  contract  to  keep  an  agent  to  receive  premiums,  a  failure  to  comply  wiU 
excuse  the  non-payment  of  premiums,  where  communication  with  the 
home  office  was  cut  off  by  war.  That  the  insured  did  not  renounce  his 
home  in  the  South  for  the  sake  of  maintaining  communication  with  the 
company  is  not  an  excuse  for  avoiding  the  contract.  He  had  a  right  to 
remove  from  place  to  place  in  order  to  keep  within  the  Confederacy.  Un- 
der the  Virginia  Code  of  1860,  a  company  of  another  state  can  only  con- 
tract through  its  resident  agent,  to  whom  premiums  are  to  b^  paid,  and 
may  do  by  such  agent  what  it  can  do  by  its  officers  and  agents  at  home. 
If.  Y.  Life  Ins.  Co.  v.  Hendren^  Ct.  App.  Va.,  lb. 

5.  MoBTQAGE.  —  Subrogation.  —  A  mortgage  provided  that  in  de- 
fault of  the  mortgagor  keeping  the  property  insured  for  the^benefit  of  the 
mortgagee,  the  latter  might  effect  insurance  and  the  premiums  be  charged 
on  the  mortgage.  The  mortgagee  insured.  The  policy  provided  that  the 
insured  should  assign  an  interest  in  the  mortgage  equal  to  the  loss  paid. 
The  loss  was  less  than  the  mortgage.  The  company  paid  the  insured  the 
whole  principal  and  interest  due  on  the  mortgage,  together  with  the 
amount  paid  for  premiums,  and  took  an  assignment  of  the  whole.  In  a 
foreclosure  suit  brought  by  the  company  for  interest  in  default :  Held^ 
that  the  insurance  discharged  pro  tanto  the  debt  of  the  mortgagor,  first 
on  interest  and  afterward  on  principal.  The  company  was  not  subrogated 
to  the  rights  of  the  mortgagee.     Foster  v.  Van  Iteedy  S.  C.  N.  Y.,  ft. 

6.  Sub-agent.  —  Contbact  vtith  genebal  agent.  —  Where  the 
general  agent  of  a  life  insurance  company  is  appointed  and  constituted 
such  for  a  specified  territory,  by  a  written  agreement  which  contains  a 
provision  for  compensating  him  by  commissions  on  premiums  and  renew- 
als of  policies,  to  be  procured  by  him  or  his  sub-agents  to  be  employed  by 
him,  and  his  right  to  such  commissions  is  dependent  upon  the  conditions 
and  limitations  therein  expressed,  which  could  not  be  changed  without 
written  authority;  the  power  of  such  general  agent  to  employ  a  local 
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i^nt,  and  compensate  him  out  of  his  commissions,  to  be  received  for  the 
business  to  be  done  by  such  local  agent,  is  subject  to  said  conditions  and 
limitations,  and  such  local  agent  cannot  acquire,  by  his  agreement  with 
the  general  {^ent,  without  the  assent  of  the  company,  any  greater  rights 
to  his  compensation  than  the  general  agent  had  power  to  confer  under 
such  written  agreement.  U.  S.  Life  Iiu.  Co.  y.  Hessherg^  S.  C.  Ohio,  Ins. 
L.  J.,  October,  1876. 

7.  WaIVEB  by  sub-agent.  —  DSUYB&T    OF    POLICY    BEFORE    PAY- 
MENT OF  PBEMIUM.  —  It  was  cxjfressly  agreed  in  the  application  and 

policy  that  the  insurance  should  not  be  considered  as  in  force  until  the 
premiums  had  been  actually  paid,  and  that  no  premium  should  be  consid- 
ered as  paid  unless  a  receipt  had  been  given.  The  policy  also  provided 
that  the  agent  had  no  power  to  alter  its  conditions.  The  application  was 
procured  by  a  local  agent  in  the  employ  of  the  state  agents  himself  ap- 
pointed by  the  general  agent,  to  solicit  applications,  deliver  policies,  and 
collect  premiums.  The  policy  was  sent  by  mail  to  be  insured  by  the  local 
agent,  in  company  with  a  letter  stating  that  he  might  forward  the  pre- 
mium to  him  by  one  S.  when  he  would  return  the  receipt,  or  he  might  pay 
it  when  he  (the  agent)  "came  up  next  time — no  hurry  about  it."  The 
insured  was  in  good  health  when  the  policy  arrived,  but  died  suddenly 
fifteen  days  afterward  without  having  paid  the  premium.  In  the  books 
of  the  local  agent  the  premium  was  not  marked  as  paid.  Held^  that  the 
agent  was  not  responsible  for  the  premium  ;  that  the  delivery  was  an  at- 
tempted waiver  of  the  policy  condition  requiring  prepayment,  and  that 
the  insured  must  be  presumed  to  have  known  the  terms  of  his  contract, 
and  that  the  agent  had  no  right  to  waive  them  ;  and  therefore  in  the  ab- 
sence of  an^  evidence  showing  authority  given  by  the  company  to  its 
agent  to  waive  the  conditions,  the  attempted  waiver  must  be  regarded  as 
ineffectual,  and  the  insured  is  not  entitled  to  recover.  Davis  v.  Mass.  Life 
Ins.  Co.,  C.  C.  U.  S.  Vt.,  lb. 

8.  A  PHJE3T0N  DESCRIBED  IN  THB  POLICY  AS  "CONTAINED  IN  A 
FBAME  BABN,"  WAS  DESTROYED  WHILE  REMOVED  tO   a    Carriage    shop 

for  repairs.  Held^  that  while  the  description  in  the  policy  defining  the 
risk  is  a  warranty,  and  a  removal  not  contemplated  by  the  policy  avoids 
the  insurance  in  case  of  loss ;  that  the  words  mean  only  that  it  was  the 
place  of  deposit  when  not  absent  for  temporary  purposes  incident  to  or- 
dinary uses  and  enjoyment  of  the  property.  McCluer  v.  GHrard  Fire^ 
^c.  Ins.  Co.^  S.  C.  Iowa,  lb.  » 

9.  Termination  of  voyage  by  ice.  —  Right  and  duties  of  mas- 
ter. —  By  the  terms  of  the  policy  the  risk  was  to  terminate  at  the  place 
and  at  the  time  the  voyage  should  be  stopped  in  consequence  of  ice  or  the 
closing  of  navigation  making  the  voyage  impossible,  allowing  three  days 
for  a  discharge  of  cargo.  Held,  that  the  three  days  were  to  date  from 
the  actual  stoppage  of  the  voyage,  and  that  the  master  bad  the  right  to 
make  every  effort  to  continue  the  voyage,  notwithstanding  it  was  obviously 
impossible  to  reach  the  ultimate  destination  on  account  of  the  ice,  and 
to  continue  to  a  proper  port  of  discharge  notwithstanding  obstructions. 
Sherwood  v.  Mercantile  Mutual  Ins.  Co,,  Ct.  App.  N.  Y.,  lb. 

10.  Death  while  intoxicated.  —  Accident  policy.  —  An  accident 
policy  provided  that  ^^  no  claim  shall  be  made  under  this  policy  where  the 
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death  or  injury  may  have  happened  while  the  insured  was,  or  in  conse- 
quence of  his  having  been,  under  the  influence  of  intoxicating  drinks." 
Seld^  that  it  was  sidficient  to  work  a  forfeiture  if  the  insured  was  under 
the  influence  of  intoxicating  drinks  when  injured  or  killed ;  it  was  not 
essential  that  the  injury  or  death  should  occur  in  consequence  of  their 
use.     Shader  v.  Railway  Pass,  Ins.  Co.^  Ct.  App,  N.  Y.,  lb. 

11.  Payment  of  premium.  —  Paid-itp  policy.  —  The  policy  pro- 
vided that  on  its  delivery  to  the  company,  properly  receipted  and  can- 
celled, a  paid-up  policy  would  be  given  provided  the  last  premium  due 
should  not  have  remained  unpaid  more  than  thirty  days. 

The  plaintiffs  sent  the  sub*  agent,  who  was  not  employed  by  the  com- 
pany, from  whom  the  policy  had  been  received  and  to  whom  the  premiums 
were  paid,  a  notice  of  their  desire  to  secure  a  paid-up  policy,  and  to  de- 
liver, cancel,  &c.,  the  policy,  with  a  request  to  forward  the  same  to  the 
company  immediately  for  its  action.  The  notice  was  delivered  to  the 
agent  within  about  twenty  days  after  the  premium  was  due,  and  was  an- 
swered by  the  company  at  the  expiration  of  the  thirty  days,  stating  that 
the  plaintiffs  would  perceive  from  their  policy  what  was  necessary  to  do, 
and  when  ;  whereupon  a  formal  discharge  of  the  policy  was  executed  and 
delivered  to  the  general  agent,  at  the  same  time  expressing  a  willingness 
to  do  whatever  was  necessary,  and  requesting  a  paid-up  policy,  ffeldy 
that  the  plaintiff  was  entitled  to  a  paid-up  policy.  Morrison  v.  Am.  Pop. 
Life  Ins.  Co.,  C.  C.  U.  S.  N.  H.,  lb. 

12.  Payment  to  former  agent  who  has  been  removed.  —  There 
was  printed  on  the  back  of  the  policy,  ^'  No  receipt  valid  unless  under  the 
seal  of  the  company."  The  insured  had  been  accustomed  to  send  his 
premiums  to  the  agent  and  have  the  receipts  sent  in  return.  The  com- 
pany revoked  the  agent's  authority  and  refused  to  furnish  him  renewal 
receipts.  The  insured,  ignorant  of  the  fact,  forwarded  the  money  to  the 
former  agent  as  usual,  and  the  policy  was  cancelled  for  non-payment  of 
premium.  Held,  that  the  company  was  at  fault  in  failing  to  notify  the 
insured  not  to  transmit  to  the  agent  when  it  had  knowledge  by  the  pre- 
vious course  of  dealing  that  such  had  been  the  practice,  and  that  the  in- 
sured was  entitled  to  recover  the  premiums  paid,  with  interest.  Braswell 
V.  Am.  Life  Ins.  Co,,  S.  C.  N.  C,  lb. 

18.  Receipt  of  premium  by  daughter  of  general  agent. — 
Discontinued  agency.  —  Notice,  etc.  —  The  premium  was  forwarded 
by  insured  as  usual,  by  a  postal  money  order  to  the  general  -agent,  within 
the  required  time.  The  agent  was  absent  from  home,  but  his  daughter, 
acting  under  his  instructions,  wrote  to  the  insured  that  her  father  would 
send  the  receipt  when  he  returned.  The  agent  forwarded  the  money  to 
the  company  on  his  return,  but  it  was  then  past  due,  and  the  company 
demanded  a  certificate  of  continued  health,  which  the  insured  was  unable 
to  furnish.  The  general  agency  had  been  previously  terminated  by  the 
company,  and  a  notice  had  been  sent  to  the  insured,  which  had  been  seen 
in  his  possession,  stating  that  the  premium  would  become  due,  and  direct- 
ing him  to  forward  it  direct  to  the  home  office,  but  making  no  reference 
to  the  discontinuance  of  the  agency,  ffeld,  that  the  company  was  bound. 
McNeilly  v,  Cont.  Life  Ins,  Co.,  Ct.  App.  N.  Y.,  lb. 

14.  Presumption  of  death  from  absence.  —  In  suit  brought  about 
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the  year  1871,  on  a  policy  of  life  insurance,  ^rherein  the  company  put  in 
iflsue  the  death  of  the  assured  and  set  up  the  forfeiture  of  his  policy  by 
failure  to  pay  a  premium  note  ^rhich  had  matured  June  8,  1861,  it  ap- 
peared in  evidence  that  the  assured  was  unmarried  and  without  a  fixed 
place  of  abode ;  that  he  disappeared  about  March  1,  1861,  from  his  board- 
ing place  at  New  York,  with  the  declared  intention  of  going  to  Brooklyn, 
and  did  not  return ;  that  he  left  behind  clothes  and  a  yalise  of  no  gi^t 
value ;  that  prior  to  his  disappearance,  he  had  been  in  the  habit  of  writing 
to  his  friends  and  relatives,  but  was  not  heard  of  afterward  ;  that  he  had 
lived  for  vears  in  different  states  of  the  South,  and  had  announced  his  in- 
tention of  going  thither  to  take  up  arms  in  her  defence,  and  expressed,  on 
the  other  hand,  no  desim  of  making  his  residence  in  New  York.  Held^ 
that  under  such  state  of  facts,  although  the  assured  had  been  unheard  of 
for  more  than  seven  years,  the  proof  was  insufficient  to  raise  a  presump- 
tion of  the  death  of  the  assured  prior  to  the  maturity  of  the  note,  and  the 
company  could  not  be  held.  Mancoeh  v.  Am.  lAfe  In9.  Oo,^  S.  C.  Mo., 
Cent.  L.  J.,  September  15,  1876. 

See  Admiralty,  5. 

INTOXICATING  LIQUORS. 

Action  for  sale  op  intoxicating  liquors.  —  Vendor's  liabil- 
ity. —  Joint  action  does  not  lib.  —  Case  stated.  —  Where  the 
defendant  sells  ale,  wine,  or  beer  to  one  who  was  already  intoxicated  or  in 
the  habit  of  becoming  intoxicated,  he  is  liable*  for  all  damages  caused  to 
him  by  such  sale,  the  same  as  for  injuries  sustained  from  drunkenness 
produced  by  any  other  kind  of  intoxicating  liquors.  A  joint  action  does 
not  lie  for  injuries  sustained.  Each  party  must  be  liable  for  the  injury 
which  he  occasioned,  and  a  settlement  with  one  party  does  not  bar  the 
action  against  another.  In  an  action  for  damages  for  selling  liquors  to  a 
husband  the  court  instnicted  the  jury  as  follows :  ^'  The  defendant  denies 
the  alleged  sales  and  also  insists  for  a  part  of  the  time  the  plaintifiE  herself 
authorized  the  sale  of  liquors  to  her  husband.  If  plaintiff  did  direct  the 
defendant  to  sell  her  husband  what  he  wanted,  and  the  defendant  in  good 
faith  supposed  that  such  request  was  made  of  her  own  free  will,  there  is 
no  liability  for  any  sales  made  under  these  circumstances.  But  if  you  find 
from  the  evidence  that  the  defendant  knew  her  husband  was  an  habitual 
drunkard,  and  knew  the  wife  only  requested  the  sales  to  be  made  under 
the  restraint  of  her  husband  to  keep  peace  with  him,  then  the  defendant 
is  not  excused  if  he  did  sell  the  husband  and  make  him  drunk.*^  ffdd^ 
correct.    Jewett  v.  WauBhuray  S.  C.  Iowa,  West.  Jur.,  September,  1876. 

JURISDICTION. 

See  Bankruptcy,  2 ;  Equity,  2. 

LIEN. 

Lien  on  after- acquired  property.  —  Whenever  parties  by  their 
contract  intend  to  create  lien  or  chaise  either  upon  real  or  personal  prop- 
erty, whether  owned  by  the  assignor  or  contractor  or  not,  or  if  personal 
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property,  whether  it  is  then  in  being,  or  not,  the  contract  attaches  in 
equity  as  a  lien  or  charge  upon  the  particular  property,  as  soon  as  the 
assignor  or  contractor  acquires  a  title  thereto.  Barnard  v.  iV.  ^  W.  It.  -B. 
Co.,  C.  C.  U.  S,  Mass.,  Cent.  L.  J.,  September  22, 1876. 

LIMITATIONS. 

New  promise  defined  and  distinguished.  —  To  take  a  case  out 
of  the  statute  of  limitations  there  mast  be  an  acknowledgment  of  the  debt 
as  an  existing  obligation  consistent  with  a  new  promise  to  pay  it,  or  an  ex- 
press promise  to  do  so.  To  be  consistent  with  a  promise  to  pay  the  debt, 
the  acknowledgment  must  be  such  as  indicates  an  intention  to  pay  the  debt 
existing  at  the  time  of  the  acknowledgment.  The  time  of  payment  need 
not  be  immediate,  but  the  intent  to  pay  must  be  present.  In  the  present 
case  the  defendant  Houser  said :  ^^  Why  don't  you  sue  the  assignees  of 
Hershman,  and  get  the  pro  rata,  then  he  would  pay  the  balance."  To 
the  other  witness  he  said :  ^'  Now  hold  on ;  that  there  was  no  use  of  mak- 
ing expense ;  that  as  soon  as  he  knew  what  amount  was  wanting  after  the 
assignees  of  Hershman  would  pay  the  pro  rata  or  dividend,  he  would  pay 
the  balance."  Seiiseman  y.  Hershman,  S.  C.  Pa.,  Leg.  Int.,  September 
1,  1876. 

MOB. 

See  Railboad. 

MORTGAGE. 

See  Bankruptcy,  6 ;  Insubance,  5. 

municipal  corporation. 

Liability  op  county  for  injuries  caused  by  misconduct  of 
ITS  servants.  —  The  rule  that  counties,  being  political  sub-divisions  of 
the  state,  are  not  liable  for  the  laches  of  misconduct  of  their  servants,  has 
no  application  to  a  neglect  of  those  obligations  incurred  by  counties  when 
special  duties  are  imposed  on  them.  Thus,  where  the  county  of  St.  Louis 
made  a  contract  for  laying  water-pipe  to  the  County  Insane  Asylum,  the 
work  being  done  under  the  supervision  of  the  county  engineer,  and  while 
a  trench  was  being  dug  in  the  grounds  of  the  asylum,  it  caved  in  and 
killed  one  of  the  workmen  ;  it  was  held  that  the  duty  in  which  the  county 
was  engaged  was  not  one  imposed  by  general  law  upon  all  counties,  but  a 
self-imposed  one ;  that  quoad  hoc  the  county  was  a  private  corporation, 
engaged  in  a  private  enterprise  (more  especially  as  the  work  was  being 
done  on  its  own  property),  and  governed  by  the  same  rules  as  to  its  lia- 
bility. In  such  case  it  is  immaterial  whether  the  performance  of  the 
work  is  voluntarily  assumed  in  the  first  instance,  or  is  a  special  duty,  im- 
posed by  the  legislature,  and  assented  to  by  the  county.  And  municipal 
and  quasi  corporations  are  subject  to  the  same  doctrine  of  liability.  Har- 
rison V.  Co.  of  St.  Louis,  S.  C.  Mo.,  Cent.  L.  J.,  September  16, 1876. 

negligence. 

See  Admiralty,  1 ;  Railroad  ;  Sleeping  Car  Company. 
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POWER  9F  ATTORNEY. 

See  Bankruptcy,  6, 

PRINCIPAL  AND  SURETY. 

Discharge  of  surety  by  extension  of  time.  —  The  maker  of  a 
note,  about  the  time  of  its  maturity,  paid  the  holder  $75  as  interest  for 
six  months,  and  $87.50  for  an  extension  of  the  time  of  payment  for  the 
same  period,  and  thereupon  the  holder  of  the  note  gave  the  maker  a  re- 
ceipt lor  the  interest ,  paid,  in  which  it  was  stated  that  the  time  of  pay- 
ment was  extended  six  months.  The  sureties  on  the  note  had  no  knowl- 
edge of  this  transaction  at  the  time  and  did  not  assent  to  it.  Seldy  (1) 
That  this  was  a  valid  contract  for  the  extension  of  time,  founded  upon  a 
sufficient  consideration,  and  it  having  been  made  without  the  assent  of  the 
sureties,  they  were  discharged;  (2)  That  the  payment  in  advance  of 
either  legal  or  usurious  interest  is  a  sufficient  consideration  to  sustain  such 
a  contract.  Danforth  v.  Semple^  S.  C.  111.,  Cent.  L.  J.,  September  29, 
1876. 

See  Co-surety. 

PUBLIC  schools. 

Right  of  directors  to  prescribe  rules.  —  Parents   cannot 

KEEP  children  FROM  SCHOOL  TO  ATTEND  RELIGIOUS  WORSHIP  DUR- 
ING SCHOOL  HOURS.  —  The  complainants  were  members  of  the  Catholic 
Church  in  the  village  of  BratUeborou^h,  and  it  appeared  on  June  4, 
1875,  the  priest  of  the  said  church,  acting  in  behalf  of  the  complainants, 
sent  to  the  respondents,  who  were  the  prudential  committee  of  that  school 
district,  a  request  that  the  Catholic  children  might  be  excused  from  at- 
tendance at  school  on  *^  all  holy  days,"  and  especially  on  that  day,  being 
holy  Corpus  Christi  day.  To  this  note  the  committee  replied  ^at  the 
request  could  not  be  granted,  as  it  would  involve  closing  some  of  the 
schools  and  greatly  interrupting  others.  It  further  appeared  that  about 
sixty  Catholic  children,  by  direction  and  command  of  their  parents,  were 
kept  from  school  to  attend  religious  services  on  said  4th  of  June,  being,  as 
stated  in  the  bill,  "  holy  Corpus  Chriiti  day."  A  few  of  them  applied 
for  admission  to  the  schools  in  the  afternoon  of  that  day,  and  all,  or 
nearly  all,  so  applied  the  next  morning,  when  they  were  told  by  the  com- 
mittee that,  as  they  had  absented  themselves  without  permission,  and  in 
violation  of  the  rules  of  the  school,  which  they  well  understood,  they 
could  not  return  without  an  assurance  from  their  parents,  or  their  priest, 
that  in  future  they  would  comply  with  the  rules  of  the  schools,  the  com- 
mittee assuring  said  children,  and  many  of  their  parents,  and  also  the 
priest,  that  if  said  schools  would  not  again  be  interrupted  in  like  manner 
they  would  gladly  admit  said  children  to  them;  that  said  priest  and 
parents  refused  to  comply  with  such  proposal,  and  claimed  that  on  all 
days  which  they  regard  as  holy  they  may,  as  matter  of  right,  take  their 
children  from  the  schools  without  any  regard  to  the  rules  thereof.  Upon 
these  facts  the  bill  prayed  an  injunction,  which  was  refused  and  the  bill 
dismissed.     Febriter  v.  Tyler ^  S.  C.  Vt.,  Am.  Law  Reg.,  October,  1876. 
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RAILROAD. 

Liability  for  delay  in  transportation.  —  Mob.  —  On  the  10th 
of  December,  1870,  plaintifiE  shipped  by  defendant's  freight  line  a  quantity 
of  cheese  from  Chicago  to  New, York.  The  cheese  was  delivered  to  the 
consignees  at  New  York,  on  the  28th  of  December,  eighteen  days  after 
the  shipment.  The  proofs  tended  to  show  that  the  usual  period  of  such 
transit,  at  that  time,  did  not  exceed  twelve  days  ;  that  the  weather  from 
the  10th  to  the  23d  was  not  severely  cold,  but  that  severe  cold  occurred 
between  the  23d  and  28th,  and  that  the  cheese  when  delivered  in  New 
York  was  frozen,  and  thereby  damaged  to  the  amount  of  $1,100.55,  and 
for  this  amount  judgment  was  entered  in  favor  of  plaintiff  from  which  the 
railway  company  appeal.  As  an  excuse  for  the  delay  beyond  the  usual 
period,  the  defendant,  at  the  trial  below,  sought  to  prove  that  the  sole 
cause  was  the  obstruction  of  the  passage  of  trains  resulting  from  the  irre- 
sistible violence  of  a  large  number  of  lawless  men,  acting  in  combination 
with  brakemen,  who  up  to  that  time  had  been  employed  by  the  railway 
company ;  that  the  brakemen  refused  to  work,  and  were  discharged,  and 
other  brakemen  promptly  employed ;  but  the  moving  of  trains  was  pre- 
vented by  the  threats  and  violence  of  a  mob.  This  evidence  was  objected 
to  by  the  plaintiff,  and  excluded  by  the  court.  Held^  error;  that  the 
evidence  was  competent.  P.  Ft.  W.  ^  C.  It.  M.  Co.  v,  JSazerij  S.  C,  IlL, 
Chicago,  L.  N.,  October  7,  1876. 

See  Sleeping  Car  Company. 

SLEEPING-CAR  COMPANY. 

A  SLEEPING  CAR  COMPANY,  ALTHOUGH  NOT  RESPONSIBLE  AS  A  COM- 
MON CARRIER  OR  AN  INNKEEPER,  MAY  BE  HELD  FOR  NEGLIGENCE,  —  It 

is  bound,  however,  not  only  to  furnish  its  guests  a  berth,  but  to  keep  a 
watch  during  the  night,  exclude  unauthorized  persons  from  the  car,  and 
take  reasonable  care  to  prevent  thefts.  In  case  of  loss  occasioned  by  neg- 
ligence in  this  regard,  the  company  is  liable  for  such  articles  as  a  passenger 
usually  carries  about  his  person,  and  such  sum  of  money  as  may  be  reason- 
ably necessary  for  his  travelling  expenses.  Blum  v.  So.  Pullman  Palace 
Car  Co.^  C,  C.  U,  S.  W-  D.  Tenn.,  Cent.  L.  J.,  September  15, 1876. 

SUBROGATION. 

See  Insurance,  5. 

.     SUBSCRIPTION. 

See  Corporation,  3, 

TAXATION. 

See  Constitutional  Law. 

WILL. 

Construction  of. — Devise  oir  fee  and  reduction  to  life  es- 
tate. —  A  will  oontained  the  following :  — 
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^*  Item.  I  give  and  bequeath  unto  my  son,  John  Staudt,  and  to  his  heirs, 
all  my  large  farm  where  I  now  live,  situate  in  Bern  Township,  Berks 
County,  adjoining  lands  of  John  Hehn,  heirs  of  Jacob  Epler,  George  Au- 
lenbach,  Abraham  Koenig  and  John  Koenig,  Daniel  Aulenbach,  Jacob 
Leinbach,  and  said  Abraham  and  John  Koenig  and  the  river  Schuylkill, 
and  John  Albert,  Abraham  Reeser  and  Geoi^e  Body,  containing  three 
hundred  acres,  more  or  less,  together  with  all  the  buildings  and  improve- 
ments,  and  grain  seeded  out  and  grajss,  and  hay  and  straw  and  manure, 
and  all  timber  and  posts  and  rails,  together  with  all  the  farming  stock  and 
the  utensils  belonging  to  the  farm,  unto  the  said  John  Staudt,  and  to  his 
heirs." 

^*  Item.  I  herewith  make  known  and  declare  it  as  my  will  that  none 
of  my  aforesaid  children  shall  have  a  right  to  sell  or  assign  their  land  or 
property  to  them  bequeathed  as  aforesaid,  neither  shall  they  have  a  right 
to  mcumber  it  with  debts  or  liens,  but  the  lands  shall  remain  free  for 
their  children  or  heirs,  and  they,  my  said  children,  shall  have  the  use,  in- 
come, and  profits  of  the  said  land  and  farms,  during  their  lifetime." 

^^  Item.  Whereas,  I  have  ordained  in  this  my  will  that  none  of  my 
children  shall  have  a  right  to  sell  or  incumber,  nor  involve  any  of  the  real 
estate  to  them  bequeathed,  but  I  do  hereby  give  either  of  my  aforesaid 
children  power,  authority,  and  the  right  to  make  a  will  and  testament  to 
take  effect  after  their  decease,  so  that  either  of  them,  to  wit :  John,  Cadi- 
arine,  Sarah,  Polly,  and  Harriet  may  and  shall  have  privilege  to  dispose 
of  their  several  legacies  by  will  as  aforesaid,  but  not  otherwise."  Per 
CUBIAM :  The  principal  item  in  this  will  which  devises  to  John  Staudt 
a  farm  in  Bern  Township,  certainly  would  give  to  him  a  fee  simple.  Bat 
the  intention  of  a  testator,  when  discovered  by  an  examination  of  all  parts 
of  his  will,  must  govern.  Therefore,  when  we  come  to  the  item  defioing 
the  power  of  his  children  over  the  estate  given  to  them,  we  disoover 
plainly  that  he  intended  to  confer  a  life  estate  only,  and  not  merely  to  re- 
strict their  power  over  a  precedently  conferred  fee-simple.  The  power  to 
devise  given  in  the  last  item  is  entirely  consistent  with  the  gift  of  a  life 
estate ;  indeed  would  be  unnecessary,  had  the  testator  intended  John  to 
have  a  fee-simple.     Urich  v.  Merkelj  S.  C.  Pa.,  Leg.  Int.,  October  6, 1876. 


TRADE-MARK. 

FAiiSB  Representations  as  to  origin  op  Ownership.  —  Few 
cases  contain  a  more  complete  and  instructive  commentary  imon  a  branch 
of  law  than  the  recently  reported  case  of  the  Singer  M<mufactiunng 
Company  v.^  Wilson,  84  L.  T.  Rep.  (N.  S.)  858.  The  indicated  law 
illustrated  by  this  case  is  that  branch  whose  greatest  development  has 
been  due  to  uie  spread  of  commercial  enterprise,  we  mean  the  law  of  trade- 
marks. Obviously  the  very  existence  of  this  law  connotes  the  growth  of 
a  commerce  in  recognized  wares  and  merchandise.  The  plaintiff  in  this 
action  is  a  well  known  American  company  which  has  acquired  a  name  for 
its  sewing-machines.  These  machines  were  generally  known  as  **  Singer '' 
machines,  and  the  company  was  described  in  advertuementa,  upon  which 
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laige  sums  of  money  bad  been  spent,  as  the  maker  of  tbose  machines.  The 
plaintiff  company,  however,  was  not  the  only  maker  of  such  machines. 
The  defendant  was  in  the  same  trade.  He  also  manufactured  sewing- 
machines.  In  his  advertisements  and  price  bsts  be  described  them  as 
Singer  machines  of  his  own  manufacture,  but  be  made  no  use  of  the  word 
Singer  upon  bis  instruments.  The  machines  of  both  parties  bore  trade- 
marks wnich  in  no  way  resembled  one  another,  nor  could  any  confusion 
arise  in  the  mind  of  an  intending  purchaser  upon  this  head.  Under  these 
circumstances  the  Singer  Company  prayed  that  the  defendant  might  be 
restrained  from  advertising  or  otherwise  using  the  name  of  ''  Singer  "  in 
connection  with  any  sewing-machines  manufactured  by  him.  The  master 
of  the  rolls  dismissed  the  bill  with  costs,  and  the  court  of  appeal  has 
affirmed  his  decision.  The  judgment  of  the  master  of  the  rolls  is  in 
itself  a  masterly  summary  of  the  law  of  trade-marks.  Starting  from  the 
proposition  that  a  manufacturer  shall  not  sell  his  goods  under  a  false 
representation  that  they  are  made  by  a  rival  manufacturer,  and  having 
pointed  out  that  the  difficulty  has  always  been  to  determine  what  amounts 
to  such  false  representation,  his  lordship  went  on  to  an  analysis  of  the 
cases  which  came  before  the  court.  These  cases  may  be  ranged  into  two 
classes :  in  the  one  the  manufactured  goods  are  ^^  distinguished  by  some 
description  or  device  in  some  way  or  other  affixed  to  the  article  sold ;  "  in 
the  other  the  cases  are  always  cases  of  fraud.  It  is  obvious  that  in  the 
former  case  the  trade-mark  may  or  may  not  be  affixed  to  the  goods  them- 
selves, according  to  their  nature.  Hence  the  trade-mark  or  description 
will  be  affixed  either  to  the  goods  or  to  something  else ;  as  to  the  case 
which  contains  them,  e.  ^.,  the  bottle,  box,  to  the  string  with  which  they 
are  tied,  or  the  cork  in  a  bottle.  ^^  As  to  this  class,"  said  the  master  of 
the  rolls,  ^^  it  is  quite  immaterial  that  the  maker  of  the  goods  to  which 
what  I  will  call,  for  the  sake  of  shortness,  the  trade-mark,  is  affixed,  did 
not  know  that  it  was  a  trade-mark,  and  had  not  the  slightest  intention  of 

defrauding  anybody And  the  reason  is  obvious,  because  the  goods 

pass  from  hand  to  hand,  and  though  he  may  act  vnth  the  utmost  bona 
fdeSj  yet  the  ultimate  purchasers  might  believe  that  they  were  the  real 
goods  of,  that  is  to  say,  that  they  were  manufactured  by,  the  person  enti- 
tled to  the  original  trade-mark."  Consequently,  in  any  cases  of  this  class, 
a  plaintiff  has  merely  to  show  that  the  tiade-mark  has  been  taken.  This 
consideration  induced  the  master  of  the  rolls  to  examine  what  is  meant 
by  saying  that  a  trade-mark  has  been  taken.  Apparently,  the  only  gen- 
eral rule  which  can  be  laid  down  on  the  subject  is,  that  it  is  quite  suffi- 
cient if  it  is  proved  that  a  substantial  material,  or  an  essential  portion  of 
the  trade-mark  has  been  copied,  for  aU  these  expressions  mean  the  same 
thing.  It  is,  however,  no  easy  matter  to  lay  down  in  general  terms  what 
is  the  essential  part  of  a  trade-mark.  If  a  very  original  mark  is  adopted, 
or  if  any  distinctive  mark  is  used,  such  as  that  referred  to  in  the  judgment, 
*^  a  fanciful  animal,  such  as  we  are  familiar  with  in  heraldry,  or  one  which 
no  human  being  had  thought  of  before,"  it  would  be  no  hard  task  to 
decide  whether  there  had  been  an  infringement.  In  the  other  cases  the 
material  question  is  one  of  fraud,  as  if  the  defendant  palmed  off  goods  by 
means  of  misrepresentation.  Here  of  course  it  is  of  prime  importance 
that  there  should  be  misrepresentation  proved.    In  the  present  case  the 
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defendant  used  a  different  trad^-mark,  showing  that  the  sewing-machines 
in  question  were  manufactured  by  him,  and  not  by  any  other  maker; 
again  there  was  no  doubt  that  this  information  was  published  to  the 
world  openly.  The  conclusion  to  which  the  master  of  the  rolls  came  was 
that  the  defendant's  case  was  not  unlike  that  of  a  wine  merchant  who 
sends  out  a  circular  stating  that  he  manufactures  champagne  whidi  is 
named  after  the  celebrated  brands,  but  merely  puts  his  own  name  on  the 
bottles,  so  that  there  could  be  no  mistaking  that  he  was  selling  wines 
manufactured  by  himself.  In  the  court  above,  the  argument  was  of  a 
thorough  kind,  and  reliance  was  placed  upon  a  decision  of  a  Scotch  court, 
which  was  on  all  fours  with  the  present  case.  That  case,  so  far  at  least 
as  the  courts  in  England  are  concerned,  was  oyerruled  by  the  court  of 
appeaL  —  L<mdon  Law  Times. 


NOTES  OF  NEW  BOOKS. 


Otto's  Reports  of  the  DecisionB  of  the  Supreme  Court  of  the  United  States.  The 
first  Tolume  of  the  new  reporter  has  been  issued  from  the  press  of  Messrs.  Little,  Brown 
&  Co.    The  price  announced  is  $5. 

The  same  Publishers  announce  the  following  for  early  publication :  Story's  Com- 
HBNT ARIES  ON  £<)uiTT  JURISPRUDENCE.  Twelfth  edition.  With  Notes.  By  J.  W. 
Perry  ;  United  States  Digest.  Table  of  Cases  in  First  Series;  Greenxeaf  on 
THE  Law  OF  Evidence.  Vols.  11.  and  III.;  Bishop's  Criminal  Law.  Sixth  edi- 
tion; Holmes's  Reports.  Vol.  L  Reports  of  Cases  argaed  and  determined  in  the 
Circuit  Court  of  the  United  States  for  the  First  Circuit.  By  Jabez  S.  Holmes;  Bio- 
ELOw's  Treatise  on  the  Law  of  Fraud,  both  as  a  Ground  of  Action  and  as  a 
Defence  in  Law  and  Equity ;  Stephen's  Digest  of  the  Law  of  Evidence.  Edited, 
with  Notes  and  References  to  American  Cases,  by  John  W.  May. 

Messrs.  Baker,  Voorhis  &  Co.  will  publish  at  an  early  day  a  new  edition  of  BurrUl 
an  Voluntary  Assignments ;  Thomas  on  Mortgages j  —  a  treatise  on  the  law  as  it  obtains  in 
New  York;  and  }Vaterman*s  U,  S.  Criminal  bigest,  — a  Digest  of  all  American  Cases. 

Messrs.  Gould  &  Son,  of  Albany,  announce  that  Tyler  on  Fixtures y  a  treatise  of  a 
comprehensive  character,  is  in  press. 

The  Southern  Law  Review  for  October,  1876,  like  the  two  preceding  numbers, 
is  of  exceptional  value.  Judge  Dillon  contributes  a  paper  upon  Municipal  Bonos,  and  Mr. 
High  a  paper  on  the  Right  of  Action  against  ReceiTers  of  other  Courts.  The  other  arti< 
cles  are  scarcely  less  interesting. 
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NOTBS   OF   OPINIONS,    DECISIONS,   AND  ORDERS 

OF  THE 

SUPREME  COUET  OF  THE  UNITED  STATES. 

October  Term,  1876. 

Monday,  October  9,  1876. 

Pursuant  to  adjournment,  the  court  met  at  12  o'clock  m.  Present:  Mr.  Chief  Justice 
Waite,  Mr.  Justice  Clifford,  Mr.  Justice  Swayne,  Mr.  Justice  Miller,  Mr.  Justice  Field, 
Mr.  Justice  Strong,  and  Mr.  Justice  Hunt. 

Mr.  Chief  Justice  Waite  announced  to  the  bar  that  the  court  would  commence  the  call 
of  the  docket  to-morrow,  under  the  twenty-sixth  rule. 

Adjourned  until  to-morrow  at  12  o'clock. 

Monday,  October  16,  1876. 

No.  3.  Wm.  H.  Gaines  et.  al.,  plaintiffs  in  error,  v.  J.  C  Hale  and  H.  M.  Rector,  In 
error  to  the  Supreme  Court  of  the  State  of  Arkansas.  Mr.  Justice  Bradley  very  brieflv 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  wiw 
costs,  on  the  authority  of  the  Hot  Springs  case,  decided  at  the  last  term. 

No.  674.  <Si.  L,  Hoge,  comptroller,  Sfc,  appellant,  v.  The  Richmond  Sf  Danville  Railroad 
Co.  Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  denying  the  motion  to 
advance  this  cause.  In  this  case  the  court  announces  that  it  will  not  give  preference  to 
cases  in  which  the  execution  of  the  revenue  laws  of  a  state  is  enjoined,  unless  it  suffi- 
ciently appears  that  the  operations  of  the  government  of  the  state  will  be  embarrassed 
by  delay. 

Monday,  October  23,  1876. 

No.  84.  J,  W,  Fuller  et  al.,  plaintiffs  in  error,  v.  H.  B.  Claflin  Sf  Co,  In  error  to  the 
District  Court  of  the  United  States  for  the  Western  District  of  Arkansas.  Mr.  Justice 
Hunt  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  district  court, 
with  costs,  remanding  the  cause  for  further  proceedings  in  conformity  with  law  and  jus- 
tice.    The  cause  involved  no  points  of  interest. 

No.  8,  original.  R.  S.  Parks,  petitioner,  Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court,  denying  the  petition  for  a  writ  of  habeas  corpus.  In  this  cause  it  is 
decided  that  where  an  inferior  court  has  jurisdiction  of  the  cause  and  the  person  in  a 
criminal  suit,  and  no  writ  of  error  lies  to  the  supreme  court,  the  latter  will  not  review 
Uie  legality  of  the  proceedings  on  habeas  corpus.  It  is  only  where  the  proceedinvg  below 
are  entirely  void,  either  for  want  of  jurisdiction,  or  other  cause,  that  such  relief  will  be 
given.  Wliether  a  matter  for  which  a  defendant  is  indicted  in  the  district  court  is  or  is 
not  a  crime  by  the  laws  of  the  United  States,  is  a  question  which  that  court  must  de- 
cide, and  is  within  its  jurisdiction.  This  court  will  not  review  its  decision  by  habeas 
corpus. 

No.  28.  The  New  York  Life  Insurance  Co.,  appellant,  v.  William  C,  Statham  eial,;  No. 
29.  The  New  York  Life  Insurance  Co.,  plaintiff  in  error,  v.  Charlotte  Seyms;  No.  188. 
The  ManhaUan  Life  Insurance  Co,,  plaintiff  in  eiTor,  v,  R.  S.  Buck,  executor,  Sfc,  Appeal 
and  in  error  to  the  Circuit  Court  of  the  Ur^ted  States  for  the  Southern  District  of  Mis- 
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sissippi.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  reversing  the  decree 
and  judgments  of  the  said  circuit  court,  and  remanding  the  causes  for  further  proceed- 
ings in  conformity  with  law  and  justice,  each  party  to  pay  their  own  costs  in  this  court. 
Dissenting,  Mr.  Justice  Clifford  and  Mr.  Justice  Hunt.  The  opinions  in  these  causes 
appear  in  the  present  issue  of  the  American  Law  Times  Reports. 

No.  7,  original.  2'he  State  of  South  Carolina y  complainant,  v.  The  State  of  Georgia  et 
aL  Bill  in  chancery.  Mr.  Justice  Strong  delivered  the  opinion  of  the  court,  dissolving 
the  injunction  and  dismissing  the  bill,  with  costs.  The  following  are  the  points  de- 
cided :  — 

The  compact  between  South  Carolina  and  Georgia,  made  in  1787,  by  which  it  was 
agreed  that  the  boundary  between  the  two  states  should  be  the  northern  branch  or  stream 
of  the  Savannah  River,  and  that  the  navigation  of  the  river  along  a  specified  channel 
should  forever  be  equally  free  to  the  citizens  of  both  states,  and  exempt  lirom  hindrance, 
interruption,  or  molestation,  attempted  to  be  enforced  by  one  state  on  the  citizens  of 
another,  has  no  effect  upon  the  subsequent  constitutional  provision  that  Congress  shall 
have  power  to  regulate  commerce  with  foreign  nations  and  among  the  several  states. 

Congress  has  the  same  power  over  the  Savannah  River  that  it  has  over  the  other  navi- 
gable waters  of  the  United  States. 

The  right  to  regulate  commerce  includes  the  right  to  regulate  navigation,  and  hence  to 
regulate  and  improve  navigable  rivers  and  ports  on  such  rivers. 

Congress  has  power  to  close  one  of  several  channels  in  a  navigable  stream,  if,  in  its 
judgment,  thereby  the  navigation  of  the  river  will  be  improved,  it  may  declare  that  an 
actual  obstruction  is  not,  in  the  view  of  th^  law,  aif  illegal  one. 

An  appropriation  for  the  improvement  of  a  harbor  on  a  navigable  river,  **to  be  ex- 
pended under  the  direction  ot  the  secretary  of  war,'*  confers  upon  that  officer  the  dis- 
cretion to  determine  the  mode  of  improvement,  and  authorizes  his  diversion  of  the 
water  from  one  channel  into  another,  if  in  his  judgment  such  is  the  best  mode. 

Such  a  diversion  is  not  giving  preference  to  the  ports  of  one  state  over  those  of  an 
other. 

Querey  Whether  a  state  suing  for  the  prevention  of  a  nuisance  in  a  navigable  river, 
which  is  one  of  its  boundaries,  must  not  aver  and  show  that  she  sustains  some  special 
and  peculiar  injur}'  thereby,  such  as  would  enable  a  private  person  to  maintain  a  sim- 
ilar action. 

No.  31.  Harvey  Terry,  appellant,  v.  The  Merchants^  §•  Planters'  Bank.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Georria.  Mr.  Justice 
Miller  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court, 
with  costs.  In  this  cause  it  is  held  :  1.  That  where  an  appellant  obtains  an  order  of  sev- 
erance in  the  court  below  and  does  not  make  parties  to  his  appeal  some  who  were  parties 
below  and  who  are  interested  in  maintaining  the  decree,  he  cannot  ask  its  reversal  hereon 
any  matter  which  will  injuriously  affect  their  interests.  2.  That  when  an  appellant  seeks 
to  reverse  a  decree  because  too  large  an  allowance  was  made  to  appellees  out  of  a  fund 
in  which  he  and  they  were  both  interested,  he  will  not  be  permitted  to  do  so  when  he  has 
received  allowances  of  the  same  kind,  and  has  otherwise  waived  his  right  to  make  the  spe- 
cific objection  which  he  raises  for  the  first  time  here. 

No.  6.  E.  R.  Smith,  executor,  j'c.  et  aL,  plaintiffs  in  error,  v.  George  W.  Chapman,  ex- 
ecutor, S'c.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Minne- 
sota. Mr.  Justice  Clifford  delivered  the  opinion  of  the  court,  reversing  the  judgment  of 
the  said  circuit  court,  with  costs,  and  i*emanding  the  cause  for  further  proceedings  in 
conformity  with  law  and  justice.  The  only  point  decided  is  that  a  judgment  against  an 
administrator  should  be  de  bonis  testatoris  and  not  de  bonis  propriis. 

No.  80.  Harvey  Terry,  appellant,  v.  The  Bank  of  Commerce.  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Georgia.  Mr.  Chief  Justice 
Waite  delivered  the  opinion  of  the  court,  dismissing  the  appeal  in  this  cause  for  the  want 
of  jurisdiction,  the  amount  involved  being  less  than  $2,000. 

No.  60.  Arthur  Hughes  et  aL,  plaintiffs  in  error,  v.  The  Milwaukee  National  Bank  of 
Wisconsin.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  York.  Mr.  Chief  Justice  Waite  announced  the  decision  of  the  court,  affirming 
the  judgment  of  the  said  circuit  court  in  this  cause,  with  costs,  on  the  authority  of  Davi^ 
V.  National  Exchange  Bank,  91  U.  S.  Reports,  618. 

Monday,  October  30,  1876. 

No.  60.  Thomas  Beaver,  plaintiff  in  error,  v.  5.  Staats  Taylor  et  al.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  Illinois.    Mr.  Justice 
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Hunt  Yery  briefly  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court,  with  costs.     The  case  involved  no  points  of  moment. 

No.  35.  The  President^  5*0.,  Chemung  Canal  Bank,  plaintiffs  in  error,  v.  Goodicin 
Lowrey,  Sfc,  In  error  to  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Wisconsin.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  affinning  the  judg- 
ment of  the  said  circuit  court,  with  costs.  Dissenting,  Mr.  Justice  Strong.  It  is  decided 
in  this  cause:  1.  That  under  the  laws  of  Wisconsin  the  statute  of  limitations  maybe 
pleaded  by  demurrer.  2.  That  a  statute  which  may  be  expressed  shortly  thus  :  ^^  When 
the  defendant  is  out  of  the  state  the  statute  of  limitations  snail  not  run  against  the  plain- 
tiff if  the  latter  resides  in  the  state,  but  shall  if  he  resides  out  of  the  state,"  is  not  uncon- 
stitutional.    Other  points  involved  were  not  considered. 

No.  51.  Mary  Ryan  et  aL,  plaintiffs  in  error,  v.  H,  S.  Carter  et  al.  In  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern  District  of  Missouri.  Mr.  Justice  Davis 
delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with 
costs.  In  this  cause  it  is  held  that  the  word  '^  affect  "  as  used  in  the  proviso  of  the  act  of 
June  18,  1812,  concerning  titles  to  lands  ceded  by  France,  means  ^^act  injuriously  upon,*^ 
and  that  Strother  v.  Lucas  (12  Peters,  410)  is  not  an  authority  to  the  contrary. 

No.  42.  F,  O.  French,  plaintiff  in  error,  v.  R,  TF.  Fyan  et  al.  In  error  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Missouri.  Mr.  Justice  Miller  de- 
livered the  opinion  of  the  court,  affirming  the  judgment  of  the  said  circuit  court,  with 
costs.  (The  opinion  in  this  cause  being  inaccessible  at  the  time  of  going  to  press,  the 
points  decided  will  appear  in  a  subsequent  issue.  —  Editor.) 

No.  7.  Peyton  Grymes,  appellant,  v.  Dallas  Sanders,  administrator,  ifc.  Appeal  from 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Virginia.  Mr.  Justice 
Swayne  delivered  the  opinion  of  the  court  reversing  the  decree  of  the  said  circuit  court, 
with  costs,  and  remanding  the  cause  with  direction  to  dismiss  the  bill.  This  cause  in- 
volved a  question  of  mistake  as  to  matter  of  fact,  and  the  court  announces  when  equity 
will  grant  relief.  It  is  said  that  a  mistake  as  to  a  matter  of  fact,  to  warrant  relief  in 
equity,  must  be  material,  and  the  fact  must  be  such  that  it  animated  and  controlled  the 
conduct  of  the  party.  It  must  go  to  the  essence  of  the  object  in  view,  and  not  be  merely 
incidental.  The  court  must  be  satisfied  that  but  for  the  mistake  the  complainant  would 
not  have  assumed  the  obligation  from  which  he  seeks  to  be  relieved. 

Where  a  party  desires  to  rescind  upon  the  ground  of  mistake  or  fraud,  he  must,  upon 
the  discovery  of  the  facts,  at  once  announce  nis  purpose  and  adhere  to  it.  If  he  be 
silent  and  continue  to  treat  the  property  as  his  own,' he  will  be  held  to  have  waived  the 
objection  and  will  be  conclusively  bound  by  the  contract,  as  if  the  mistake  or  fraud  had 
not  occurred.  He  is  not  permitted  to  play  fast  and  loose.  Delay  and  vacillation  are 
fatal  to  the  right  which  had  before  subsisted.  These  remarks  are  peculiarly  applicable 
to  speculative  property  like  that  here  in  question,  which  is  liable  to  large  and  constant 
fluctuations  in  value.  The  facts  in  the  case  presented  are  held  to  be  such  as  not  to  bring 
it  within  these  rnles. 

No.  52.  The  West  Wisconsin  Railway  Co.,  plaintiff  in  error,  v.  The  Board  of  Supervisors 
of  Trempealeau  County.  In  error  to  the  Supreme  Court  of  the  State  of  Wisconsin.  M^ 
tfustice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
supreme  court,  with  costs.  Mr.  Justice  Davis  did  not  sit  in  this  cause,  and  took  no 
part  in  the  decision.  (The  opinion  in  this  cause  not  being  accessible,  the  points  decided 
will  be  reported  in  a  subsequent  issue.  —  Editor.) 

No.  41.  Fredk.  Birdsall  et  al.,  plaintiffs  in  error,  v.  C.  C.  Coolidge.  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  Nevada.  Mr.  Justice  Clifford 
delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit  court,  with 
costs,  and  remanding  the  cause  with  directions  to  award  a  venire  facias  de4iovo.  This 
was  a  patent  case  and  the  questions  presented  had  relation  to  the  measure  of  damages. 
The  facts  showed  a  use  of  certain  patented  improvements  for  a  period  of  six  weeks.  The 
court  below  charged  the  jury  that,  there  being  an  established  royalty,  they  must  find  the 
full  amount  for  such  use.  This  instruction  is  here  held  to  be  erroneous  as  not  defining 
the  actual  damage  within  the  established  rules  as  applied  to  all  the  facts. 

No.  777.  Paxson  Kitchen,  appellant,  v.  E.  D.  Randolph.  Mr.  Chief  Justice  Waite 
delivered  the  opinion  of  the  court,  granting  the  motion  to  vacate  the  supersedeas  in  this 
cause.  It  is  decided  in  this  cause  that,  under  the  law  as  it  now  stands,  the  service  of  a 
writ  of  error,  or  the  perfection  of  an  appeal  within  sixty  days,  Sundays  exclusive,  after 
the  rendering  of  the  judgment  or  the  passing  of  the  decree  complained  of,  is  an  indis- 
pensable prerequisite  to  a  supersedeas,  and  that  it  is  not  within  the  power  of  a  justice 
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or  judge  of  the  appellate  court  to  grant  a  stay  of  process  on  the  judgment  or  decree  if 
this  has  not  been  done. 

No.  S6.  John  L,  Hurst,  plaintiff  in  error y  v.  The  Western  if  Atlantic  Railroad  Co. 
In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Tennessee. 
Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court,  affirming  the  judgment  oC 
the  said  circuit  court,  with  costs.  This  cause  had  relation  to  a  question  of  remoFal 
under  the  Act  of  March  2,  1867.  The  court  said  :  The  Act  of  March  2,  1867,  provided, 
in  substance,  that  where  a  suit  was  pending  in  a  state  court,  between  a  citizen  of  the 
state  in  which  the  suit  was  brought  and  a  citizen  of  another  state,  and  the  matter  in 
dispute  exceeded  the  sum  of  five  hundred  dollars,  stu:h  citizen  of  another  state,  whether 

Elaintiff  or  defendant,  if  he  made  and  filed  in  such  state  court  an  affidavit  stating  *'  that 
e  has  reason  to  and  does  believe  that,  from  prejudice  or  local  influence,  he  will  no  be 
able  to  obtain  Justice  in  such  state  court,"  might  have  the  cause  removed  to  the  circuit 
court  of  the  United  States.  Here  the  suit  was  brought  in  a  court  of  the  State  of  Ten- 
nessee, by  a  citizen  of  that  state,  against  a  citizen  of  the  State  of  Georgia.  Under  the 
statute  the  party  who  was  a  citizen  of  Tennessee  could  not  have  the  cause  removed  to 
the  circuit  court,  because  he  was  a  citizen  of  the  state  in  which  the  suit  was  brought  and 
not  of  '*  another  state,"  but  the  citizen  of  Georgia  could.  In  this  case  the  removal  was 
made  upon  the  application  of  the  party  who  was  a  citizen  of  Tennessee,  and  conse- 
quently, the  circuit  court  properly  refused  to  entertain  jurisdiction. 

No.  67.  Edward  C.  Carrington,  plaintiff  in  error,  v.  Marion  Eastwood,  In  error  to 
the  Supreme  Court  of  the  District  of  Columbia.  Mr.  Chief  Justice  Waite  announced 
the  decision  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs 
and  interest. 

The  chief  justice  made  the  following  announcement  to  the  bar:  **  We  shall  meet  on 
Monday  of  next  week  as  usual,  to  read  opinions  and  hear  motions.  If  counsel  from  abroad, 
coming  here  in  the  expectation  that  their  causes  would  be  reached  before  that  time  in  the 
regular  call  of  the  docket,  shall  then  be  present,  and  wish  to  be  heard,  we  will  continue  in 
session  to  give  them  an  opportunity  for  that  purpose.  As  soon  as  all  such  cases  are  Eob- 
mitted  the  court  will  be  adjourned  until  Monday,  November  18,  after  which  time  the  rules 
requiring  the  argument  of  causes  in  their  order  upon  the  docket  will  be  rigidly  enforced." 

Monday,  November  6,  1876. 

Mr.  A.  G.  Riddle  moved  for  the  admission  of  Mrs.  Belva  A.  Lock  wood  as  an  attorney 
and  counsellor  of  this  court.  Motion  denied.  Upon  the  presentation  of  this  application, 
the  chief  justice  said  that  notice  of  this  motion  having  been  previously  brought  to  bis 
attention,  ne  had  been  instructed  by  the  court  to  announce  the  following  decision  npon 
it:  By  the  uniform  practice  of  the  court  from  its  organization  to  the  present  time,  and  by 
the  fair  constructions  of  its  rules,  none  but  men  are  admitted  to  practise  before  it  as 
attorneys  and  counsellors.  This  is  in  accordance  with  immemorial  usage  in  England, 
and  the  law  and  practice  in  all  the  states  until  within  a  recent  period,  and  the  court  does 
not  feel  called  upon  to  make  a  change  until  such  change  is  required  by  statute  or  a  more 
extended  practice  in  the  highest  courts  of  the  states. 

No.  72.  Justus  F.  Dresser,  plaintiff  in  error,  v.  2%e  Missouri  Sf  Iowa  Railway  Con- 
struction Co.  In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa. 
Mr.  Justice  Hunt  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
circuit  court,  with  costs  and  interest.  This  was  an  action  on  a  promissory  note,  to  wluch 
the  defence  was  that  it  was  obtained  by  fraud.  The  plaintiff  in  error  had  made  a  pay- 
ment upon  the  note  before  he  had  notice  of  the  fraud,  but,  becoming  aware  of  the  fraud 
subsequently,  as  alleged,  he  made  full  payment  thereon.  The  court  gave  him  judgment 
only  for  tho  portion  paid  before  notice  of  the  fraud,  and  that  jud^ent  is  here  affirmed, 
the  decision  being  that  the  portion  of  an  unperformed  contract  which  is  completed  after 
notice  of  a  fraud  is  not  within  the  principle  which  protects  a  bond  fide  purchaser. 

No.  62.  Stephen  and  TTiompson  Bird,  executors,  §'c.,  plaintiffs  in  error,  v.  The  Louisi- 
ana State  Bank,  In  error  in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Louisiana.  Mr.  Justice  Bradley  delivered  the  opinion  of  the  court,  reversing  the  judg- 
ment of  the  said  circuit  court,  with  costs,  and  remanding  the  cause  with  directions  to 
award  a  venire  facias  de  novo.  In  this  cause  it  appeared  from  the  findings  of  fact  that 
R.  A.  S.  made  a  promissory  note  at  New  Orleans,  on  the  28th  of  January,  1859,  payable 
to  the  order  of  H.  D.,  at  twelve  months  after  date,  with  interest,  at  the  Citizens'  Bank, 
New  Orleans,  and  said  note  was  indorsed  by  said  H.  D.  A.  B.,  of  Manchac,  Louisiana, 
as  the  agent  of  J.  B.,  of  St.  Louis,  Missouri  (the  testator  of  the  plaintiffs),  befwe  the 
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maturity  of  the  note,  indorsed  it  and  deposited  it  in  the  branch  of  the  Louisiana  State 
Bank,  at  Baton  Rouge,  for  collection.  W.  S.  P.,  the  cashier  of  the  said  branch  bank, 
indorsed  the  note  as  cashier  before  its  maturity  and  transmitted  it  for  collection  to  the 
defendant,  the  mother  bank  at  New  Orleans.  When  it  became  due  the  defendant  placed 
it  in  the  hands  of  the  notary  whom  it  usually  employed  in  its  own  business,  for  demand 
of  payment  and  protest ;  and  said  notary  duly  made  demand,  and  protested  the  note  for 
non-payment,  and  mailed  notices  for  the  indorsers  to  said  W.  S.  P.,  cashier  of  the  branch 
bank  at  Baton  Rouge.  H.  D.,  the  indorser,  on  whom  reliance  was  principally  placed, 
resided  when  the  note  was  made  and  indorsed  on  a  plantation  at  New  River,  in  the 
parish  of  Ascension,  which  adjoins  that  of  Baton  Rou^e ;  but  he  died  two  days  after- 
wards, and  executors  of  his  will  were  immediately  qualified.  No  notice  of  protest  was 
served  on  them,  and  for  this  cause,  in  an  action  brought  against  them  by  the  plaintiffs, 
they  were  held  not  liable.  No  suit  was  ever  brought  against  the  maker  of  the  note,  he 
being  wholly  without  credit  as  to  the  pa\'ment  of  any  debt  when  it  became  payable,  and 
as  to  him  the  note  is  now  prescribed.  Neither  the  notary  nor  any  of  the  officers  of  the 
bank  or  branch  knew  of  said  H.  D.'s  death  when  the  note  was  protested,  nor  did  it 
appear  that  it  was  known  to  the  testator  of  the  plaintiffs.  The  suit  was  brought  to 
recover  the  amount  of  the  note  from  the  defendant  by  reason  of  its  alleged  negligence  in 
not  giving  notice  to  the  executors  of  the  indorser,  H.  D.,  whereby  the  liability  of  his 
estate  was  lost.     The  court  having  found  these  facts,  and  some  others  not  material,  gave 

t'udgment  for  the  defendant.  It  is  here  held  that  the  judgment  was  erroneous,  that  the 
branch  bank,  and  consequently  the  mother  bank,  was  liable  for  the  neglect  to  give  notice, 
and  that  plaintiffs  had  not  by  their  laches  lost  their  right  to  sue  and  recover. 

No.  54.  The  United  States,  plaintiffs  in  error,  v.  Leo  Z.  Ferrary  el  aL  In  error  to  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Tennessee.  Mr.  Justice 
Strong  delivered  the  opinion  of  the  court,  reversing  the  judgment  of  the  said  circuit 
court,  and  remanding  the  cause,  with  directions  to  award  a  venire  facias  de  novo.  In 
this  case  a  distiller,  the  defendant  in  error,  refused  to  pay  certain  taxes  on  the  products 
of  his  distillery,  on  the  ground  that  a  copy  of  a  second  survey  had  not  been  served  upon 
him,  and  the  court  below  sustained  his  position.  It  is  here  held  that  there  was  no  second 
survey,  all  that  was  done  being  the  reformation  of  the  estimate  resting  on  the  first  meas- 
urements, and  that  the  court  below  erred  in  confounding  the  survey  required  by  the 
tenth  section  of  the  act  with  the  estimate  and  determination  of  producing  capacity  cal- 
culated^from  the  survey. 

No.  26.  Thomas  Sherlock  et  aL,  plaintiffs  in  error,  v.  Chas,  Ailing,  administrator,  Sfc. 
In  error  to  the  Supreme  Court  of  the  State  of  Indiana.  Mr.  Justice  Field  delivered  the 
opinion  of  the  court,  affirming  the  judgment  of  the  said  supreme  court,  with  costs.  (The 
opinion  in  this  cause  being  inaccessible,  the  points  decided  will  be  reported  hereafter. 
—  Editor.) 

No.  39.  7%e  Board  of  Commissioners  of  Tippecanoe  County,  plaintiff  in  error,  v.  Martin 
Lucas,  treasurer,  Sfc.  In  error  to  the  Supreme  Court  of  the  State  of  Indiana.  Mr. 
Justice  Field  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
supreme  court,  with  costs.  In  this  case  it  is  held  that  the  states  have  power  to  direct 
the  delivery  of  certificates  of  stock  given  to  counties  in  return  for  subscriptions  in  aid  of 
local  railroads  to  the  tax-payers  personally  for  their  private  benefit,  and  thus  to  divest 
the  various  counties  of  title  to  the  stock  originally  issued  to  them.  The  commissioners 
in  this  case  resisted  the  law,  which  directed  the  county  treasurer  to  issue  such  certifi- 
cates to  those  who  had,  as  appeared  by  the  record  of  this  office,  paid  the  taxes  which 
aided  the  roads,  and  the  state  court  affirmed  the  right  of  the  legislature  to  transfer  the 
public  title  to  private  persons  as  provided  in  the  act.  This  court  affirms  the  judgment, 
saying  that  there  can  be  doubt  of  the  power  of  the  state  to  direct  a  restitution  to  the  tax- 
payers of  a  county,  or  other  municipal  corporation,  of  property  exacted  from  them  by 
taxation  into  whatever  form  the  property  may  be  changed,  so  long  as  it  remains  in  the 
possession  of  the  municipality. 

No.  37.  The  Home  Insurance  Company  of  New  York,  plaintiff  in  error,  v.  The  City 
Council  of  Augusta,  Ga.  In  error  to  the  Supreme  Court  of  the  State  of  Georgia.  Mr. 
Justice  Swayne  delivered  the  opinion  of  the  court,  affirming  the  judgment  of  the  said 
supreme  court  in  this  cause,  with  costs.  In  this  case  the  court  sustains  a  tax  of  $250, 
which  was  imposed  upon  the  plaintiff  in  error  under  an  ordinance  imposing  the  same  tax 
on  all  fire,  marine,  and  accidental  insurance  companies  located  or  doin^  business  within 
the  limits  of  the  city,  there  being  no  discrimination  in  the  matter  agamst  non-resident 
companies,  the  authority  therefor  being  found  in  the  police  power  of  the  state. 
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No.  71.  The  County  of  Calhoun  et  aL,  appellants,  v.  The  American  Emigrant  Company, 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Iowa.  Mr.  Justice 
Clifford  delivered  the  opinion  of  the  court,  affirming  the  decree  of  the  said  circuit  court 
in  this  cause,  with  costs.  In  this  case  the  court  sustains  a  decree  below  enjoining  the 
county  from  taxing  lands  sold  by  the  county  to  the  company,  on  the  ground  that  the 
property  was  exempt  by  a  special  contract  between  the  municipality  and  the  company. 
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ABBREVIATIONS. 

Albany  L.  J.  —  Albany  Law  Journal,  Albany,  N.  Y.,  Weed,  Parsons  &  Co. 

Am.  Law  Rec.  —  American  Law  Record,  Cincinnati,  0.,  H.  M.  Moos. 

Am.  Law  Reg.  — American  Law  Register,  Philadelphia,  Pa.,  D.  B.  Canfield  &  Co. 

Cent.  L.  J.  —  Central  Law  Journal,  St,  Louis,  Mo.,  Soule,  Thomas  &  Wentworth. 

Chicago  L.  N.  —  Chicago  Legal  News,  Chicago,  111.,  Chicago  Legal  News  Co. 

Daily  Keg.  —  Daily  Register,  New  York,  803  Broadway. 

Ins.  L.  J.  —  Insurance  Law  Journal,  New  York,  C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec.  —  Internal  Revenue  Record,  New  York,  W.  P.  &  F.  C.  Church. 

La.  L.  J.  —  Louisiana  Law  Journal,  New  Orleans,  La. 

Leg.  Chron. — Legal  Chronicle,  Pottsville,  Pa.,  Sol.  Foster,  Jr. 

Leg.  Gaz.  — Legcd  Gazette,  Philadelphia,  Pa.,  Kino  &  Baird. 

Leg.  Int.  —  Legal  Intelligencer,  Philadelphia,  Pa.,  J.  M.  Power  Wallace. 

Mo.  West.  Jur.  —  Monthly  Western  Jurist,  Bloomington,  111.,  T.  F.  Tipton. 

N.  B.  R.  —  National  Bankruptcy  Register,  New  York,  Campbell  &  Co. 

Pac.  Law.  Rep.  —  Pacific  Law  Reporter,  San  Francisco,  Cal.,  J.  P.  BoGARDUS. 

Pittsb.  L.  J.  —  Pittsburg  Legal  Journal,  Pittsburg,  Pa.,  J.  W.  &  J.  S.  MuRRAT. 

W.  L.  R.  —  Washington  Law  Reporter,  Washington,  D.  C,  Jno.  L.  Ginck. 

West.  Jur.  —  Western  Jurist,  Des  Moines,  Iowa,  Mills  &  Co. 

ADMIRALTY. 

1.  Salvage.  —  Raising  a  floating  dock  is  not  a  salvage  service. 
Salvor  Wreck,  Co.  v.  Sec.  Dock  Co.y  C.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J., 
October  6,  1876. 

2.  Navigating  raft  of  logs.  —  A  libel  in  rem  cannot  be  main- 
tained for  navigating  a  raft  of  logs.  In  re  Raft  of  Log%^  D.  C.  U.  S. 
W.  D.  Tenn.,  Chicago  L.  N.,  October  14,  1876. 

ASSESSMENT. 

See  Covenant  ;  Internal  Revenue. 

attorney. 
See  Bankruptcy,  8. 

BANKRUPTCY. 

1.  Fraudulent  preference.  —  A  creditor  having  a  claim 
AGAINST  his  BROTHER  which  would  absorb  all  the  debtor's  assets  brought 
action  thereon.     The  brother  thereafter  continued  to  do  business  as  usual. 
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and  to  purchase  goods  on  credit,  and  after  the  time  to  enter  judgment  in 
the  action  had  elapsed,  made  statements  to  the  agent  of  another  creditor 
that  led  him  to  believe  that  no  change  had  occurred  in  the  debtor's  cir- 
cumstances. Judgment  was  not  entered  and  execution  issued  until  ten 
days  after  such  steps  might  have  been  taken.  Held^  that  there  was  suffi- 
cient evidence  that  a  preference  was  intended,  and  that  the  debtor  and 
creditor  cooperated  to  secure  that  result,  and  the  lien  of  the  judgment  and 
execution  was  not  valid.  In  re  Baker^  D.  C.  U.  S.  N.  D.  N.  Y.,  Albany 
L.  J.,  October  28, 1876. 

2.  Failure  to  notify  a  cbeditor,  which  occurs  through  no  fault  of 
the  bankrupt,  will  not  avoid  a  discharge.  Thornton  v.  Hogan^  S.  C.  Mo., 
Cent.  L.  J.,  November  10,  1876. 

3.  Dismissal  of  suit  by  attorney  holding  assignment.  —  If  an 
attorney  holding  an  assignment  of  a  policy  of  insurance,  as  security  for 
his  fees,  dismisses  a  suit  thereon,  in  the  name  of  the  bankrupt,  and  all  the 
parties  at  the  time  know  of  the  bankruptcy  of  the  plaintiff,  the  entry  will 
be  stricken  out  on  the  motion  of  the  assignee,  although  the  motion  is  not 
made  until  a  subsequent  term.  Home  Ins.  Co.  v.  Mollis^  S.  C.  Ga.,  14 
N.  B.  R.  No.  8. 

4.  Commencement  of  proceedings  against  one  member  of  firm. 

—  The  commencement  of  proceedings  in  bankruptcy  ac^ainst  one  partner 
within  four  months  after  the  issui^  of  an  atta^h^erfagainst  tLe  firm 
does  not  dissolve  it.     Mason  v.  Warthen^  S.  0.  W.  Va.,  lb. 

5.  Attachment.  —  Stay  of  proceedings.  —  Where  an  attachment 
was  issued  more  than  four  months  before  the  commencement  of  proceed- 
ings in  bankruptcy,  the  proceedings  for  a  judgment  in  rem  will  not  be 
stayed.    lb. 

6.  Practice.  —  Proof  to  admit  creditor  to  vote  for  assignee. 

—  Corporation.  —  As  a  very  general  'rule,  the  register  should  demand 
the  same  degree  of  proof,  before  admitting  a  creditor  to  vote^  for  assignee, 
as  is  requisite  in  a  trial  at  law  or  a  hearing  in  equity.  Exceptional  cases, 
if  free  from  all  suspicions,  might  authorize  his  deviation  from  such  rule. 
The  managing  officers  of  a  corporation,  when  bond  fide  creditors,  have  the 
same  rights  to  vote  for  assignee  as  any  other  claimant.  Their  debts,  how- 
ever, should  be  more  carefully  scrutinized  by  the  register,  and  if,  after 
such  scrutiny,  he  entertains  suspicions  of  their  rectitude,  they  should  be 
postponed.  In  making  such  examination,  he  should  not  be  called  upon  to 
decide  upon  doubtful  proofs  ;  and  if  the  claim  is  not  susceptible  of  ready 
and  demonstrable  explanation,  a  case  of  suspicion  under  the  statute  should 
be  deemed  to  exist.    In  Re  No.  Iron  Co.^  C.  C.  U.  S.  E.  D.  Mich.,  lb. 

7.  The  power  of  marshalling  assets  will  not  be  exercised  to  the 
material  injury  or  prejudice  of  the  creditor  holding  both  funds.  In  re 
Sant  Moff,  D.  C.  U.  S.  E.  D.  Wise,  lb. 

8.  A  MERE  DELAY  OR  POSTPONING  OF  PAYMENT  is  not  regarded  as  a 
material  injury,  for  the  interest  on  the  claim  is  deemed  an  adequate  com- 
pensation to  the  party  for  such  delay.     lb. 

9.  An    ACTION    TO    FORECLOSE    A    MORTGAGE    IS    NOT    A    DOUBTFUL 

REMEDY,  and  will  not  unreasonably  delay  the  party,  or  materially  injure 
or  prejudice  his  rights.  Where  a  third  party  has  assigned  his  property 
to  a  creditor  to  secure  the  debt,  the  creditor  is  not  required  to  eidiaust 
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such  security  before  be  can  enforce  bis  remedies  against  tbe  bankrupt's 
estate.    lb, 

10.  If  A  CBEDITOB  HAS  A  MOBTGAGB  UPON  THE  BANKBUPT'S  HOME- 
STEAD, be  may  be  required  to  exbaust  tbat  remedy  before  he  can  enforce 
bis  otber  remedies  against  tbe  bankrupt's  estate,     lb. 

11.  Pbacticb.  —  Appeal.  —  The  ten  days  pbescbibed  by  gen- 

EBAL  OBDEB  26,  witbin  wbicb  tbe  declaration  on  appeal  is  to  be  filed  in 
tbe  circuit  court,  is  directory  and  not  mandatory,  and  if  tbe  requisites  of 
sections  4980,  4981,  4982,  and  4984  of  tbe  Revised  Statutes  bave  been 
complied  witb,  tbe  failure  to  comply  witb  Rule  26  will  not  deprive  the 
circuit  court  of  jurisdiction  over  tbe  appeal.  Tbe  "appeal"  described 
in  General  Order  26  is  not  a  transcript  of  tbe  proceedings  in  tbe  district 
court,  but  is  tbe  *'  statement  in  writing  of  tbe  creditor's  claims  "  pre- 
scribed by  section  4984,  Revised  Statutes,  and  it  is  this  statement  or 
declaration,  and  not  tbe  transcript,  wbicb  should  be  filed  witbin  ten  days 
of  tbe  entry  of  tbe  decree.  —  Barron  v.  MorriSy  C.  C.  U.  S.  W.  D. 
Tex.,  lb. 

See  Insubancb. 

CONSTITUTIONAL  LAW. 
COBPOBATION.  —  USUBY.  —  An   ACT    PEBMITTING    A    COBPOBATION 

TO  TAKE  A  PBEMIUM  ON  LOANS  made  by  it,  and  providing  that  "  said 
loans  shall  be  made  at  such  rate  of  interest  as  may  be  agreed  upon  by  the 
parties  thereto,  together  with  such  premiums  therefor  as  may  be  offered  by 
the  parties  to  whom  the  loans  may  be  made^'*  is  unconstitutional.  In  re 
Lyttle  ^  (7o.,  Ct.  App.  Ky.,  Am.  Law  Rec,  November,  1876. 

COBPOBATION. 

See  Bankbuptcy  6  ;  Constitutiokal  Law. 

COVENANT. 

Covenant  in  a  lease  to  pay  all  taxes  does  not  include  assess- 
ment. —  A  covenant  in  a  lease  whereby  the  lessee  covenants  "  to  pay  the 
taxes  of  every  name  and  kind  tbat  should  be  assessed  on  tbe  premises  at 
any  time  during  the  said  term."  Held^  not  to  cover  an  assessment  for 
benefits  accruing  from  street  improvements.  Beals  v.  Providence  Rubber 
Co.,  S.  C.  R.  L,  Chicago  L.  N.,  October  21, 1876. 

divobce. 

See  Will,  2. 

INSUBANCE. 

Bankbuptcy  whebe  policy  is  made  void  if  pbopebty  is  sold. 

—  Where  a  policy  of  insurance  contains  a  provision  that  it  shall  be  void  if 
tbe  property  insured  shall  be  sold  or  transferred,  or  any  change  takes  place 
in  title  or  possession,  whether  by  legal  process  or  judicial  decree,  or  vol- 
untary transfer  or  conveyance,  it  becomes  void  upon  tbe  bankruptcy  of 
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the  insured,  and  the  appointment  of  an  assignee.     Perry  v.  Lorillard  Fire 
Ins.  Co.,  Com.  App.  N.  Y.,  14  N.  B.  R.  No.  8. 

INTERNAL  REVENUE. 

Tax  upon  distiller.  —  Government  not  concluded  by  assess- 
ment AND  payment.  —  The  United  States  statute  (15  U.  S.  Stat,  at 
Large,  133)  imposes  a  tax  upon  a  distiller  for  spirits  equal  to  at  least 
eighty  per  cent,  of  the  producing  capacity  of  his  still.  The  defendant 
produced  at  his  still  spirits  amounting  to  less  than  eighty  per  cent,  of  its 
producing  capacity,  and  was  assessed  for  the  entire  actual  production,  and 
paid  the  amount  assessed.  Held,  that  the  government  were  not  concluded 
by  the  assessment  and  payment,  but  were  entitled  to  recover  the  differ- 
ence between  the  tax  paid  and  the  tax  upon  eighty  per  cent,  of  the  pro- 
ducing capacity  of  the  still.  U.  S.  v.  Halloran,  D.  C.  U.  S.  S.  D.  N.  Y., 
Albany  L.  J.,  October  21,  1876. 

JUDGMENT. 

See  Misfeasance. 

JURISDICTION. 

1.  Where  real  estate  is  not  within  the  jurisdiction  and 
court  has  jurisdiction  of  the  person.  —  The  rule  is  now  well 
settled  that  a  court  of  equity  will  entertain  a  suit  respecting  the  rights 
to  real  estate  situate  in  another  state  or  county,  where  jurisdiction  of  the 
parties  has  been  acquired.  When  a  controversy  arises  out  of  a  contract, 
or  out  of  fraud,  or  involves  the  consideration  of  a  trust  in  regard  to  lands 
in  another  state,  the  jurisdiction  of  a  court  of  chancery  will  act  upon  the 
conscience  of  the  person  if  found  within  the  jurisdiction  of  the  forum,  and 
compel  him  to  do  what  is  required  of  him  by  justice  and  equity.  Moore 
V.  Jaeger,  S.  C.  D.  C,  W.  L.  R.,  October  7,  1876. 

2.  Ibh).  —  Where  a  party  has  executed  a  deed  of  trust  upon 
real  estate  to  secure  an  indebtedness  to  the  complainant,  and  subsequently 
causes  to  be  purchased  for  his  benefit,  in  the  name  of  other  persons,  out- 
standing titles  for  the  purpose  of  defending  the  complainant,  equity  will 
decree  that  he  must  hold  the  titles  thus  acquired  upon  the  uses  and  trusts 
declared  in  the  trust  deed  he  had  previously  executed  for  the  benefit  of 
the  complainant.     lb. 

lease. 

See  Covenant. 

MECHANIC'S  LIEN. 

Paramount  to  mortgage.  —  A  mechanic's  lien  dates  from  the  com- 
mencement of  the  structure,  and  is  paramount  to  a  mortgage  executed 
after  the  commencement  of  the  structure,  though  before  the  particular 
work  was  done  or  materials  furnished  for  which  the  lien  is  claimed.  Neil- 
son  V.  Iowa  East.  Railway  Co.,  West.  Jur.,  October,  1876. 

MISFEASANCE. 

Misfeasance  of  clerk  of  court.  —  A  clerk  of  court  who,  in  enter- 
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ing  up  a  judgment,  omits  to  insert  the  amount  of  the  judgment,  by  which 
omission  the  amount  of  the  same  is  lost,  is  liable  personally  for  the  amount 
thus  lost  by  his  nonfeasance.  State  v,  Dodd^  S.  C.  111.,  Cent.  L.  J.,  Oc- 
tober 6, 1876. 

MORTGAGE. 

See  Mechanic's  Lien  ;  Railroad. 

NATIONAL  BANK. 

Taxation  op  shares  of,  by  state.  —  By  the  section  of  the  National 
Banking  Act  (Rev.  Stats.  §  5219)  which  permits  the  states  to  authorize 
all  the  shares  held  in  national  banks  by  any  person  to  be  included  in  the 
valuation  of  his  personal  property,  and  to  be  assessed  at  the  place  where 
the  national  bank  is  located,  subject  to  the  restriction  "  that  the  taxation 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individuals,"  Congress  has  limited  the  states  to  taxa- 
tion upon  the  shares  in  national  banks  as  distinguished  from  taxation 
of  the  banks  eo  nomine  upon  their  property  or  capital.  A  state  cannot 
evade  the  restrictions  of  the  act  by  requiring  the  value  of  the  property  of 
the  bank  to  be  added  to  the  value  of  the  shares  otherwise  ascertained,  and 
thus  produce  an  unfavorable  discrimination  in  the  taxation  of  bank  shares. 
St,  Louis  National  Bank  v.  Fapin^  C.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J., 
October  20,  1866. 

PARTNERSHIP. 

See  Bankruptcy,  4. 

PLEADING  AND  PRACTICE. 

Criminal  Law.  —  Demurrer.  —  An  appeal  cannot  be  taken  from 
a  decision  upon  a  demurrer  in  a  criminal  case  in  Iowa.  State  v.  Swear- 
ingen^  S.  C.  Iowa,  West.  Jur.,  October,  1876. 

See  Bankruptcy,  2,  6,  7,  8,  9, 10, 11 ;  Removal  of  Causes. 

railroad. 
Mortgage.  —  Foreclosure.  —  Wages  op  employees.  —  Under  a 

bill  in  equity  brought  to  foreclose  a  railway  mortgage,  which  contained  the 
usual  clause  empowering  the  trustees,  on  default  in  the  payment  of  the 
interest  accruing  on  the  bonds,  to  take  possession  and  operate  the  road, 
and  collect  the  earnings  for  the  payment  of  such  interest,  if  a  surplus  fund 
has  accrued  from  the  earnings  of  the  road,  under  the  management  of  re- 
ceivers appointed  by  the  court,  the  court  has  power  to  appropriate  such 
fund  to  the  payment  of  arrearages  of  wages  due  the  officers  and  em- 
ployees of  the  defaulting  railway  company,  especially  if  it  appear  that 
such  wages  accrued  after  default  in  the  payment  of  interest  on  the  bonds 
secured  by  the  mortgage.  Douglas  v.  Cline^^  Ct.  App.  Kv.,  Cent.  L.  J., 
October  13,  1876. 

removal  of  causes. 

1.  Alien.  —  Residence.  —  Citizenship  and   the  right   to  vote  are 

1  An  able  dissenting  opinion  in  this  case  is  pnblished  in  the  Central  Law  Journal  for  Oc- 
tober 20,  1876. 
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neither  identical  nor  inseparable ;  and  the  Constitution  of  Minnesota, 
although  it  authorizes  resident  unnaturalized  foreigners  to  vote  at  state 
elections  and  hold  office,  does  not  make  them  citizens  of  the  state,  and 
such  persons  may  remove  causes  to  the  circuit  court  of  the  United 
States  on  the  ground  that  they  are  aliens,  although  they  have  resided  in 
the  state  for  many  years  and  voted  at  elections  as  authorized  by  the  state 
Constitution,  or  held  office  under  the  laws  of  the  state.  Lauz  v.  Randall^ 
C.  C.  U.  S.  Minn.,  Cent.  L.  J.,  October  27,  1876. 

2.  Undeb  act  op  1876.  —  When  removal  may  be  made.  — 
Waiver  op  right  to  remove.  —  A  removal  cannot  be  made  under  the 
Act  of  March  3,  1875,  of  a  suit  pending  in  a  state  court  at  tlie  time  of  the 
passage  of  that  act  in  which  a  trial  was  had  after  such  passage,  —  though 
the  verdict  was  set  aside  and  a  new  trial  allowed,  and  the  petition  for  re- 
moval was  made  at  the  first  term  at  which  the  second  trial  could  have 
been  had.  The  failure  to  make  the  motion  to  remove  the  cause  to  the 
state  court,  until  an  entire  term  had  intervened  between  the  filing  of  such 
motion  and  of  the  transcript  from  the  state  court,  is  not  a  waiver  of  the 
right  to  make  it,  nor  a  submission  to  the  jurisdiction  of  the  United  States 
court,  where  no  other  proceedings  were  had  therein  than  the  filing  of 
such  transcript  and  motion.  Young  v.  Andes  Ins,  Co.^  C.  C.  U.  S.  S.  D. 
Ohio,  Cent.  L.  J.,  November  10,  1876. . 

3.  Removal  by  one  op  several  defendants.  —  In  a  suit  by  a 
plaintiflE  of  one  state  against  several  defendants  of  a  different  state,  where 
the  sum  in  dispute  exceeds,  exclusive  of  costs,  the  sum  of  five  hundred 
dollars,  where  the  matter  in  controversy  is  wholly  between  them,  and 
which  can  be  fully  determined  between  the  plaintiff  and  the  defendants, 
either  of  the  defendants  actually  interested  in  the  controversy  may  re- 
move such  suit  to  the  circuit  court  of  the  United  States.  The  removal 
of  a  suit  by  one  of  the  defendants,  under  such  circumstances,  removes  it 
as  to  all  of  the  defendants.  To  accomplish  such  removal,  it  is  not  neces- 
sary that  all  of  the  defendants  should  join  in  the  petition  for  removal. 
Stapleton  v.  Reynolds^  D.  C,  U.  S.  S.  D.  Ohio,  Chicago  L.  N.,  October 
21,  1876. 

TRUSTS. 
See  Jurisdiction,  2 ;  Will,  3. 

USURY. 
See  Constitutional  Law. 

will. 

1.  Bequest.  —  Uncertainty.  —  Where  the  testator  bequeathed,  after 
the  payment  of  his  debts,  all  his  property  "to  the  Roman  Catholic 
orphans  of  the  diocese  of  La  Crosse,  State  of  Wisconsin,  and  named  the 
bishop  of  the  diocese  his  executor,  giving  him  power  to  sell  the  above 
property,  and  use  the  proceeds  for  the  benefit  of  the  Roman  Catholic 
orphans.  Held^  that  this  provision  in  the  will  was  void  for  uncertainty. 
Heiss  V.  Murphy^  S.  C.  Wise,  Cent.  L.  J.,  October  6,  1876. 

2.  A  divorce  granted  to  a  husband  does  not  ipso  facto  revoke 
a  will  made  to  the  wife  before  marriage ;  unless  the  will  provides  to 
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the  contrary  or  is  expressly  revoked,  the  divoroed  wife  will  be  entitled  to 
her  legacy  upon  the  death  of  the  husband.  Charlton  y.  JUzUerj  S.  C.  Ohio, 
Mo.  West.  Jur.,  November,  1876. 

3.  Devise  to  trustees  with  povteb  to  sell.  —  Death  op  trus- 
tee. —  Execution  op  tower.  —  Equity  jurisdiction.  —  Ignorance 
OF  LAW.  —  A  devised  lands  to  four  trustees  ^  to  sell  and  dispose  of  the 
same  at  private  sale,  on  such  terms  as  to  them  shall  seem  meet ; ''  one  of 
the  trustees  died,  and  another  removed  from  the  state  ;  a  sale  of  the  land 
to  B  was  negotiated  by  the  other  two,  with  the  assent  of  the  one  who 
was  absent ;  B  paid  the  agreed  consideration,  and  it  was  distributed,  in 
accordance  witii  the  terms  of  the  will,  among  the  legatees  ;  the  two  resi- 
dent trustees  made  a  conveyance  of  the  lands  to  B,  all  of  the  parties  con- 
cerned supposing  at  the  time  that  such  a  conveyance  was  a  valid  execution 
of  the  power.  The  trustees  were  discharged  by  the  order  of  the  court, 
and  B  subsequently,  —  the  bill  in  this  case  praying  a  specific  performance 
of  the  contract  of  sale  by  the  heirs  at  law  (who  were  also  legatees  onder 
the  will),  and  their  grantees ;  Jieldy  that  if  the  non-execution  of  a  power 
by  trustees  is  occasioned  by  a  misapprehension  of  the  law,  ignorance  of  the 
law  mv^t  have  been  the  sole  occasion  of  the  mistake^  in  order  to  defeat  the 
interference  of  a  court  of  equity ;  and  if  the  case  involves  other  facts 
which  present  a  case  for  relief,  equity  is  vigilant  to  lay  hold  of  them  in 
order  to  protect  rights.  Long  v.  Soule^  C.  C.  U.  S.  W.  D.  Mich.,  Chicago 
L.  N.,  October  21,  1876. 
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